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WAKEHOL’SEMRN. 

8m Bailubmy; Cabbibbs. 

WARNING LIGHTS. 
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Water Supply. 
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Oar. A Kir. Carrington and Kirwaa'i Report#, Ni#i Priui, 3 role., 

1843—1863 
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Coke 00 Littleton (L Inti) 

Coke'i BeporU, 13 perU. 1672—1016 
OoUior'e Boportt, Okeiioery. 2 fob.. 1844—1846 
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Bzcbe^er, fol, 2 fole, 1696—1740 
Commeroiel Cetee, 1893—(curreut) 

Cotnpm' lligeet 

OoiuDorbecb • BeporU, King*e Benob. fol., 1 vol., 
108^1688 

Oouuor end Imweon’e Repi»rU, Cbenoery (Irelend], 
2 vole.. 1841—1643 

Cooke end Aloock'e BeporU. King'e Biuob (lre2eud)i 
1 vol, 1633—1634 

Oooke'i Preotioe Beporte, Common PleH, 1 fol., 
1706-1747 

Oo<»ke*e Preotioel BegUter of the Common PIom, 
1 fol., 1702—1742 

Q. Cuow'e Beporte, Chencery, 1 voL, 1792—1616 
0. F. Cooper'a BeporU. Chancery PrtoUoe, 1 vol., 
1837—1638 

0. P. Co(»per*e Caeee temp. Broughem, Chettoery, 

1 vol.. 1633—1864 

C. P. Co<^)er'a Cetee Um^. Cottenbem, Chenoory, 

2 Tole., 1646—1848 (and miaoellaneoiie earlier caaet) 
Corbett and Daoiell'a Bleotion Caeee> \ fol., 1819 
Ooupftr't Jottioiary BeporU (SooUaad). 6 vole., 1868 

—1886 

Cowper*a BeporU, Eing'a Bench. 2 toU., 1774— 
1776 

B. W. Cox't Onmisel J^aw Ca^ 1643 - (cuireot) 

Cox and AtkineonU Begittralion Appeal Oatae. 1 vol. 
1843-1846 

8. C. Cox's Eqnity CeMt. 2 volt., 1746—1797 
Cos, Haome, and Hei let'e Co\inty OonrU Oasea and 
Appeelt. Yok. L, 1846—1862 
Oromptm atkd jWrit’t BeporU, Bzobequer, 3 fola, 
16^1832 ^ 

Crompt^ eadideeeon't BeporU, Exobeouer, 9 voU.. 
1632—1834 

CrompUs, M eeic n , and Boeooe'a BeporU, Ssebeooer, 
k tolL 1864—1836 

Craig and FkQltpe' BeptfU,'* OhaseerT, 1 eoL, 164<^ 
1641 . 


f . 


OobenU Cinninel Appeal BeporU, 1909 (current) 
Ckewtofd end C^uit Oeus (Irslaadk 8 tok, 
1836—1646''' 







ABBuruTt<nm. 



Ot*w. 4 D. Abr. (X 


^Orat. lotol?. Cu. 
OHppi* Obunb 
Croi Ott 

I 

Cro. Htis, 


(^. Jbo« 


Orl Dtfi 
CMba. 





Curt. 


Qruwford and Dix'i Abrid^ Omm (lrtftnd)i 

OMAraU*! Isiolfe&OT 0 m 6«, 1 tot« ld'i7—ll$l« 
Oripp»* Ohurcb und Ca«^ Qmm, 3 py^i 1847»ldM 
Qroktt'i B^porte Imp. OovIm I., Beftoh ud 

Common I'ioM, 1 tdL, 1625^2(HI 
Oroko'n Boporti Isxip. EliMboib. King'i Bt&oA bp6 
Ooamott PlflW. 1 voL* 16d3^1A>:i 
(Hko'$ lUporti (Mup. Jwuai L» Kiuf'a Bmioh ind 
OboM PlM.i fuL, im-ie26 

T)i9Mt^dli^4iw 0f BmI ProfMrtT, 7 
Ouuniugfauin'a Bo^rta^Eiog'a Banob. fol., I fol., 
2731 

Oortoit* BodwMtioul lUporto. 3 fo1^» 1834-1844 


Dalr. .. 
iHu. 

r)an. A LI. 

I ^ar. A Mar. 

Dav. IVt. <W 
Dav. Ir. .. 

Day 

Dea. 4 ^9. 

n«ao. .. * 

DaaG. 4 Cb. 

D«an. 4 B. 

Daari. 0. 0. 
Daaa 4 Ad«I. 

DaO. . 

Da G. ?. 4 J. 

DaG. 4 J. 

Da G. J. 4 Sm. 

DaO. M. 4 0. 

Da G. 4 8m. 

D^ana 


Daa. 

Dick. 

Djf. 

DM. 


Dodi. 
Do&aeUy 
Dm^. a. Oa«. 
Douj. (K. 1.) 
Dow 

Dow 4 01 
Dow. 4 L 


DalrympVa Da^ona, Court of Saadoo (Softlaod), 
fol, 2 vol.. 16M^172a ^ 

Daoidra Baporti, Bxohequer in Equity. 1 to!.. 1917 
-1823 • • 

Danaoo and Lloyd'a MaroaT^UIa OaAaa. 1 to!., 1828— 
2829 

Daviaon and Marirala'a UaporU, Quean'i nauob, 
2 to).. 184.1-2N44 

Daviaa* Patent C^aaM, 1 aot., 2783 -1818 
llarya* (or Daviaa* or Dafy'a) Raporta (Ireland). 
1 vol, 16(H-ieil 

Pay'aElaeHon Oaaaa, 1 ml, 1892— 1893 
Daana and 8wabay*a Dccloaiaatioal Uaporta, 1 rol.. 
1633-1837 

J)aacon*4 ^porta. lUnkruptoy. 4Tofa., 1834—1840 
l)aaooD aud Ohitty*! liviH)rti, UankrupUy. 4 
2832-1839 ^ 

Daartly aud Ball'i Crown Caaae Baaerrad. 1 ?ol.. 
1834—2858 

l^rHly'a Crown Caaaa Baiwrvad. t toI., 1862—1836 
Ileal and Andaraon’a IMciiiona (Sootlaiid], 3 Tola.. 
1829-1832 

Da Gas*! (laporta. Bankruptoy» 1 rol., 1844—1848 
Da Qai, Piahar. and ^oj an'a Bapf;rU. dmooeiTi 
4 Tola., 1839-1802 

Da Oaz and Jonaa*e Eaporta, Obanoary. 4 rola., 1837 
—1839 

Da Oen, Jonaa, imd dmitb’a Boporli, Ohaooary, 
4 rol«.. 1862—18d5 

Da Gan, Uaonaj^bteiK and Oordon*a Boporta, Oban* 
eary,8foU.. 1831—1857 

Da Qax aud Bmla'e Reportj, Cbaooary, 6 toU, 1846 
—1852 

Dalana'a DaoiMOOi, liariaioD Oourta, 1 to!., 1833— 
1833 

Daniaon’a Orowu Oaaao Tl<iaarvad. 2 toIh.. 1844—1832 
iXekana’ Bmrta, Chancery, 2 v^la., 1339—1798 
Juatanian'a Dirat or Panrata 
Dirlaton'a Daciaionm Court of Saodon (Scotland), 
fol, I toL, 1603^1077 

Dodaon'a Biporta. Admiralty, 2 aoU, 1811—1622 
DonoaUy'a ttapuru, Cbaaoory. 1 toL, 1836—1837 
Doucua^ Blaenoo Caan. 4 rola, 177^1776 
DouffW Baporta. Sugf’a Benob, 4 toU.. 1778—1783 
Dow’a BaporU, Houaaof Loni% 6 roll., 1822—1818 
Dow and Clart*a Baporta, Houaa*of«Lorda, 2 toB., 
1127—1892 9 

Dowiinf and Lowndaa* Praotioa Baporta, 7 tola. 

ilO-iMt 













xlviii 


Abbrvtiations. 


Dow. A £▼. (k. b.) .. Dowliso ond ETUnd'« Boporto, Eing'oBo&ob, 9 ?oli.« 

Dow. 4 Bj. (w. a) .. Dowline tiid MAgistr^toi' Oom, 4 rok.» 

1423--1827 

Dow* A Bt. (b. 7.) .. Dowline %ih 1 B^Und'i Beporto» Vm Priai,% \ ptrt» 

1822—1828 

DowL Dowliog't Pnetioe Bmrtar 9 toU., 1880—1841 

Dowl. {Jf. i.) Dowling'a Pnotioo Baporta^ Now 8erieo» 2 ?oli., 

1841—1848 

Dr. A Wol. Drurr afid WaloH'o BoporU, OboDoory (Zroluid), 

2T0k.. 1887—1841 

Dr. A Wor.DrRry ond Wuron'o Boporto, Ohanovy (IreloDd)| 

4 ToU., 1841—1848 

,f Drovry'o BoporU, Cboncory^ 4 oolo.. 1862—1660 

Drow. A 8m.Drewryond Btnolo't BoporU, Cbo&cory, 2 ?oU., 1860 

—1886 

Driflkwotor DrinkwoUr^o Boporto, Common Float. 1 fol.. 1880 

, Drarr Ump. 'Nop. .. Drurr'o BoporU Ump. Kopior, Obonoory (Iroland), 

' 1 fol.. 1868—1860 

Drury imp. Suf. .. Drurr'o Boporto Ump. Sugdeu. Obancory (Iroland), 

1 ?ol. 1841—1844 

Dugd. Orig.DugdoJo'i Originoo Juridioialeo 

Dual. (C(. of Soot.) .. Dunlop, Court of SoMion Oaoeo (Scotland), Ond oorioe, 

24 volt., 1888—1862 

Dunuhig.. Duouiog'o Boporto, King't Boncb, 1 ?oL, 2768— 

1764 

Diuio.Dorie'i Dooioiono, Court of Sootion (Scotland), fol, 

1 ?o1.. 1621—1642 

Dyor .. DyoFo ^porU, King^o Bonob, 8 ?oU., 1618—1681 

^ n 

B. A E .. .. Ellio and Blackburu'o BoporU, Queou'o Booob, 

« 8 volt.. 1862—1868 

E. AB. .. Ellio and KIiio*t BoporU, Uuood'o Bonob, 8 rolo., 

1868—1861 

B. B. A E. Ellio, Blaokbum, and £llio*e BoporU, Qitoon’o Boncb, 

1 Tol., 1868—1860 

Bag. AY. Eaglo and Youngo'o Titbo Oaooo, 4 rolo., 1228—1826 

East .Eaat'i Boporto, Sang*o Boncb, 16 volo., 1800—1812 

Boot, P. 0.Eaoft Ploao of the Urown 

Em. a Ad. Spioko' Eccleoiutioal and Admiralty BoporU, 2 volt., 

1863—1866 

Eden .Eden'i Bopo^, Chaaoery, 2 vola, 1767—1766 

Edgar.Edgapo Jleoioioao, Court of Seonon (SooUaad), fol., 

1724—1726 

Bdw. .Edward#* BoporU, Admiralty, 1 vol, 1806—1612 

Elobiei .. Elebieo* De^ooa, Court of Setoion (Scotland), 

2 volt., 1733—1764 

Eng. Fr. Cai. .. Boecoo'o Engiitb Prise Caoet, 2 toIo., 1746—1866 

Bq. Oat. Abr.Abridgment of Ctooi in Equity, fol., 2 volt., 1667— 

1744 

Eq. Bop. Equity BoporU, 8 vela, 1863—1866 

Eip. * .. £tpiaatee*t BoporU^ Niti Prxut, 6 volt.i 1788—1810 

Exoh.Exobequer BeporU (Weltbr, Hurittcao, and Qo^ 

dra), XI voU., Ib47—186G 

Bz«D* •« •« .. Law Kcporto, FrcKoyior Division, 6 volt., 1876— 

1880 • 

F. A F, . • ,, %« FqttOT and FialaooA't Beportt, Niti Friut, 4 Y6la., 

16(^1867 

F. (Ot of SoM.) .. Prater, Court of So«ioa Oatfct (SooUandk 6th eeriet, 

182A-18i6 


Fan. ColL (with data) .. FooulW of Advooiieo, CoUoetion of DooaoioBt, Court 

c4 tfwiBon (Sootland), foL, let and 2nd eoriao, 
21 Tola» 1118—1126 












ABBRSVUTlOm. 


xUi 

Fm» OdL (y. a.) {with BkoxHtj ot Adwo^tXm, CoUaction of DadUouMOouri 


4aU} of 6^ou (SootiaDd), Now 8on«i« 16 tola., 1SS5~ 

mi • 

Palo. .Faloonor^ Dacwiooot Court of Sotaion (Sootla&dl 

« Vvola.^loL. 1744^1761 

Palo, i pitM* Paloofior and Pitab«rb«rt*o Rlootioo Oaoo^ 1 foLt 1616 

—1636 

• Pm.FonruiOD*a Oondatorial Doclaiotia (6ooUaftd)» 1 to1.| 

1611—1617 

ta-Q..Pita^ib^Kwo* Baporti, Eng*! B«&o1l Io 1.» 1 ?ol., 

1766—1731 

ti. Nat. Batf• .. Fitaherbert’o Natura Brorixun 

FI. A K. Flanagaa a&d KoUf'oBeporto^ Bolli Court (Irolaodi, 

1 Tol., 1640—1649 • 

Fofibl.Foublanquo'o Boporta, Baukruptoj, 2 parU» 1649 - 

1833 . 

For. Forroat't Boporta, Excboguor. 1 to1.> 1600-^601 

Forb.For boa' Docwiouo. Court of SootioQ (^tlaad), fol, 

I rol., 1705—1713 o • * 

Fort. Do Jjaud. .. Forioocuo, Do lAudibuo Ijogum Aii$iim 
Fortoo. Bop. Fortoocoo'o Boporto, loL, 1 vol.. 1692—1736 

Foot. Footar'o Crown Com, 1 vol., 1743—1760 

Fouut.Fouotainbali'o Dooioioiio. Coiu-tof SooaioD (Sootland), 

fol.. 3 TOU.. 1676-1713 

Fox A S. Ir. bl. 0. Fox a&d T. B. C. Smitb'o Boporta, EDg'o 

IW&eb (Irolaad). 3 volo., IH32—1625 

Fox 4 S. Bog. ,. J. S. Fox aud 0. L. dcnitb'i Uogiotration Oaooo, 

1 vol., 16H6—1896 

Froom. (on.) Frooraaa'o Haporto, Cbnncory, 1 vol., 1600—1700 

Kroom. (y. a.7 .. Froetnan'a Boporta, XiMg'a Beoch aod ConuDori 

Flaaa. 1 vol., 1670—1704 

Gal. 4 Dav.Gale and l)avioon*a Boporta, Quoon'o lionob, 8 voli., 

1841—1843 

Oalo .Oalo'o Be^rta, Exoboauor, 2 volo., 1636—1636 

Gib. Cod. Gibo(m*o G>dox Juno Isoolooiaotici AngUoaoi 

Qiff. Oiffard'o Boporta, Ubaaoor^, 6 voU., 1657—1866 

Qilb.Qilbort'o Cam in Law ind Euuitr, 1 vol.. 1713— 

1714 

Oilb. 0. P. Qilbort'o llintory a&d liactioo of tbo Court of 

CoamoD Ploaa 

QDb. (OB.) Qilbort'o ilcpurta, ChaDcarj aod Exchoquer, foL, 

1 vol., 1706-17;16 

Gtlin. 4 F.Qilmour and Falconor'o Dociiio&o, Court of Soanon 

(SouUaud). 2 paria, Part I. (Oilmour) 1661—1666, 
PartlX. (Faloonar) 1681—1066 

Gl. 4 J.Glfn and Jasneoou'o BoporU. Baukruptof, 3 volo., 

1619—1636 

QIut .OlanvUlo, Do Logibuo ot Cooauoiudi&ibuo Bogsi 

Aiigliv 

Olaov. El. Caa... Olan^]e*o Eloetion Com, I vol.. 1623—1624 

Olaooock.GJoaoock'o Boporta (IntUmd), l^vol., 1631—1632 

db. .. GodboU'o Boporta, Kiog'a Boncb, Oommoo Ploaa, 

a&d Exchoouer, 1 vol., 1674—1^7 

Gouldib... • • Oouldaborouga’i^pcuio, Quean a Benob aod Eiog'a 

Do&ch,1 vol., 1666—1601 

Gqw Govr'a Boporta, Kiai Prioa, 1 vol., 1616—1620 

OvilL.Ovdkm'i Titlie Cmm, 4 Totf., 1234—1824 

4 

H. 4 0,.Hurlato&e aod Ooltaao'a BoportaaBg&baquer/4 vela.,' 

1663—1666 

H. 4 N, . * i • Hurlatona aod Nona&'i Eapwta, Exoboquer, 7 volo., 

1666-1102 
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ABBRITIATIOiri 


H. ^ iV* •• BaU And BeporCs, Otui^&rj, 9 toIi., 1S4S^ 

1960 

H. ft W. Hurlftmie And WAAuilaj't £sporU> Bzobeqiinr, 

1 Tol.. 1940—1841 

H. L< Oaa. 01 ark't sports* HoomoI Lordi, 11 toIa, 184V^1SM 

Htf. Ada.HAggtjd*! H«portA, AdmitAliy, 3 vok.» ia32t-18S8 

Ha^. Oon. HA^gArd'i CouiftoriAl EaporU, % toU., 1780—1621 

Hoff. ?ioa .« HAfgAf^t ZocUiiAAtiaAl S«porta» 4 fob., 1827—1669 • 

BAiI^f.HnSoi'i DottMoot, Court of SaMon (Sootlnud), 

9 fok., 1766—1701 
Ui<l«, i^,Ju HaIo’a Common Taw 

lUla, P. 0. Hde’a PIm of the Orovn, 9 tcdn . p. 

Hat. ft Buth. .. HarriaoD and Butborfurd** KoporU, Ommon PloH, 

* t 1 foJ., 1866—1666 

. Hat. ft W« . • HAniAon Aud WollAfton'a £«p<>rti, King's Benok 

« Aod BaU Court, 2 fob., 1636—1636 

Hato. . • • . • BArcAn «’0 Docuions, Court of SotaioD (Sootln&d), 

« foL. 1 fol.» 1681—1691 

IlArd. * .. ^Ardm* HoporU, fizchoquer, fol.,1 toL» 1665—1669 

Haro UAro'i Beporto, OhAaoerr, 11 voIb., 1841—1663 

fiA«k. P. C. HAwkinn's PtoAi of the Orovf n. 2 vole. 

Ua/m HAjee'i Beporte, Szohequer (IrelaDd), 1 fol., 1830— 

1832 

Uayee ft Jo. «» Hatoh And Joitee'o Beporte, Kzcboquor (IrelAnd), 

1 voIm 1832—1^34 

Hem. ft M. •• Demining end Uiller'e Beporti, ChAnccry, 2 role., 

1662—1666 

Ilet. ,« «. Uetley*e BeporU, C'Ommon Ploee, fol, 1 rul., 1627— 

1631 

Uob.Dobartb Bepoite, OommoD PloAe. fob, 1 rol., 1013 

—1626 

Hodff. «• Hodsee' Beporte, ConunoD Plena, 3 vole., 1836— 

1837 

Hog. •• . • .. Hogan'a BeporU, BoUa Court (IrelAod), 3 vole., 1616 

^•1834 

Holt (a 1 ) 1 l) ., .. W. Holta Buie of the Boed Cama, Adaiinlty, 1 vol., 

18U3—1807 

Holt (SQ.) W. HoU'a Equity BoporU, 1 ro)., ]64d 

Bolt (k. a.) .. .. John lioli'e Beporte, King'a lleuch, fol., t vol., 

lOgg—niO 

Bolt (k. P.) .. F. Uolt'a IUp;)rte, Niai Priue, 1 rol., 1816—1817 

Dome, Ot of tioee. .. Home's Deaeione, Court of SoMon (ScoUabd], 

fol., I roL. 1736—1744 

Hop. ft Colt* .« •• Hopwood Aud OoltmAo'a BegisbAtioo Cam, 2 rob., 

1808-1878 ^ 

Hop. ft Ph. ,, Hopvood and PbBbrick'a BogietrAtion Oam, T rol., 

1863—1867 

Boru ft H.Horn And Hurletone'a Beporb, Ezobequer, 2 rob., 

1838-1839 

Hot. Snppl.Horendenb Sapplemont to Veeey JuD.'a Eeporta, 

CbAfioery, 2 vole., 1763—1817 

Hud. ft K .• ... Hudaon azkI Brooke’a Beporte, King'a Benob erv d 

Rzrbeqwir (Irelgnd). 2 rob. 1327—1831 r 

Hume .. •• Hume'e Deoimoaa, Court of tieeaioD (SootUodi, 

1 red.,4781-^1822 

Hut. ..Hutton'e Beporte, OonmMi Fleta, foL, 1 roL, 1617— 

, 1638 

Hr. Bb .. «• • • Henry Bboketone'e Beporte, Oommon neee, 2 rob, 

1788—1796 

0 

L C L B. 9. * Irish ComiaiB Lav Beporb, 17 r<de.. 1849—1868 
I. Cb. Q . ., .. JriAb Qaaoefr Beporb, 17 r^, 1860—1867 

I £q B. .. nii^ ^oity Beperb. IS r<de.. 1888—1861 

L L. B. uU Law Bepetb, 72 rob, 1838—1861 















iiHuniiion. 
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LluT» triih Imw Tim«^ IMT^votwt) 

1. E. (pMoed«d hy Insh B»port«« noM 2S93 (c^. [l^M} I L B.) 

1. Ei 0. L.InBi BmporiMy Oonunoa IjAW, 11 ?ols., 186^1^77 

I. E Eq. Iruh Bquity* 11 toIs., 186^1877 

Ir. Cirp. Om. Iriih Circuit Qmm» 1 ?ol.» 1841—1843 

Ir.Jur.Inch Juhit, 13 ToU. 1 1848—1886 

If. L. fiic. lit ler. Iaw Bcoordtf (IrcUed) Ut wriac. 4 ?o1«.b 1887^ 
• 1881 

lr« L. Bae. (ir. i.) .. Law BMvte (IiaUad) New Saiee, 6 1833 - 

ISM ^ 

irr.IrriiM'a ^UftUfeiW Bepcrti (Seetksd), 8 toU., 1868 - 

: V /■' 1887 • 

* ♦ * 

J. Biidg. .. fiir Jo^ Bridgna&'a Eeporte. Oommoo Ploa% lul., 

1 toL, 1618—1681 

J. P... Juetice o! the Peeoe, 1637—(ourml) . 

J. Shaw, Jiiet. .. .. J. S^w*a Juatioieiy EepcrU (Scotleudh 1 voL, 1846 

—1868 • 

Jec. Jeoob*e lUporti, Oheneerie 1 1821—1823 

Jtc. AW. Jeoob efid welker*e liepo]lii» Oheacciy, 2 Tole.i 1819 

—1821 

Jabb. 0. 0. Jebb'i Orowa Ouec BeeerviMl (Xreknd), X rol., 1822 

—1840 

Jcbb A B. Jebb end Bourke'e Repoila. Quuen'e Bench (Uelend)i 

1 eel., 1841—1842 

Jebb AS. .. .. Jebb ei^ Symea* Beporta, Quoeu'a Bench (IroUndl. 

2 Tola.B 1838—1841 

Jaak. .. Jonkina* Ecporta, 1 ?oLb 1220—1623 

Jo. A Oer. .. Joooe end Oeref'a Equrta, Exchequer (Ireland], 

• 1 ToL. 18:!a—1839 

Jo. A Let.Jooee end Le Tonche'e EeporCa, Ohenceiy (IreUnd). 

3 vole., 1844—1846 i 

Jo. Bx. If. .. T. Jooee' Baporta. Exchequer (Irilend)^ 2 vole., 1834 

—1838 

John. . • . • Johaeoo’a £o)>orta, Cheaoerj, I voL. 1668—1860 

John. A11. .. Jobneou eud Uemmin^'a Roporta, Ohenoerf, 2 voU.. 

1660—1862 

Jur. .. Jurist Eeporte. 18 voli.» 1837—1864 

Jur. (9. a.) .. Juriet Baporta, New SenoK. 12 voli.» 1666—1867 

Juat. luat.Juatiniea'a Inatitutaa 

E. A 0. .. .» Keene end Greot'a Bagiatretion Ceaaa, 1 voL, 1864— 

1862 

K. A J, . Kef end JohnaoS'a Baporta, Ohenceiy, 4 Tola., 

. 1863-1866 

E. B. preceded bv dele} Lew Bmrta, Sing'e Beach Livieion, uoa 1900 

(ep., [f90133K.B.) 

Keiaea, Diet. Dec. .. Keuet, DicUoaerr of Dociaione, Court of Seaaion 

(Bcotlead), fed., 2 vole, 1610—1741 

Kemaa, Bam. Dec. .« Uomarkeble Docleioaa, Court of Seaaioe 

(Sentirmd], 2 vole., 1716—1762 ' 

Eesaet, SeL Doc. «» Kraea, Sel^ DedaiooH, Court of Seaelon (SooiUad]. 
* 1 To^ 1762—1766 • 

&eT Kev'a Baporta, Chancerp, 1 votf 1853—1864 

KeL «. .« Kaka'a Itaporti, hU 3 wola., 1061—1677 

Kaon .. Kae&'a Baforta, UoUa Oooft, 2 vole., 1836—1838 

KaiL ..Kailwoy'a ^porta, Kiaf'a ^noh, fcL^ 1 vd., 1327— 

♦ 1678 • 

Kal .8i/ John Xeljiis'e Bapocta, Crowa OtM, foL| 1 Toi,^ 

* 1662—1707 

Kal W« W. KalTOfe'aOUpeeH tol., 1 woIa CEenoarr, 178S- 

1782; £a«'a Emeh, fol, 1731—1734 

Kenp. .« .« KAToa’i Kotaa el OMaa, Kmg'e Bmioh, i y 

176^1718 
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Lft A* 
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1.81.334 

•.85 345 
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(2).900 

i. 5 (I).895 

(2) .. 895 

(3) .895 

i. 6(1).896 

(2).H96 

•.7.896 

•. 8 (1).904 

•.9.889 

•.10.886 

•.11.888 

•.12.886 

•. 13 il) .898 

(2) .699 

(3) .809 

•. 14 (!). 809, 900 

•.15(1)..885 

<2)..892 

I. 16 .•«••••., 901 

i. 17 (1)..804 

(2).804 

1. 18 (2). . . ..894 

(B«Almiptcy Act, 19]4>— 
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Part I.—Tauws. 


Part I.»-Trust8. 

Bbci. \.^DtfiniHon$ and CUmfictUiox 
Sui'Sxcr. 

1. A (rust, in the modem and confined sense of the word (a\ 
is a confidence reposed in a person with respect to pro^Hirty 
of which he has possession or over which ne can exereiso 
H power to the intent that bo may hold the property or exercise 
the power for the benefit of some other person or object (b). 

• 

(a) The word ''tfcsi" wu ru^rerded in Blacketoeo's time as iocbidiD^ 
certain transact lonSeo^nid&Meio a court of Uw, such as deposits, haiJmenU, 
and implied uodertalun^s to account for money received to iChotber'i use 
(3 hi. Com. 432). ** Wherever poreuiis com^mioff uny pertieular 
subject, that, ia a court of eouity as against the party nimsulr and aoy 
claiming under him Toluntarily or with notice, raises a trust " (Isyard t. 
Uodgut (1*112). i Ves. 477, per Lord Tiiuioow, L.C., at p. 47S). In 
reference to real estate, and for the purpose of the Statute of Uios 
(27 lien. S, tt. 10), it may, if the context su requires or admits, be eouslrusd 
as lynouymous with use *' (I Cru. Dig., tit 12, Truit, i. 1 (2): ISv$heU 
V. uurland (1708), Holt (K. B.). 733, 736; dlfJtam (lord) v. An^U$$a 
(lord) (1709), n Hod. Hop. 210 , per Holt, G.J.. at p. 211: lUrgea t. 
M'Arofe, A.>0. r. (1769). 1 Kden, 177, per liord MiNfimLi>, C.J., 

at p. 217 ; Doe d. ferry v. f-olfter (1609), U Yui, 377, 380; iU UrooU, 
Affokt V. hrvoU, [1894] I Ch. 43, pef CiiiriT, J., at p. 48). The Statute 
of Cses (27 Hen, 8, c. 10) uniteo the estates of the leg^ teudht in 
feo simple and of the rertut gui use; but a redivision of them was effected 
by liuiitiog Uie use to the f^ffee. who waa dedaroil a Cnistoe, and then, 
tl>crc being one use which the statute executed and aiioOier which it did 
not, trusts succeeded uses. Kor as there could not be a uso upon a uso it 
(onk the name of a trust, and as the law would not inoddie with it 
equity did so {liurgeu ▼. Ifhcolr, A. O. v. HAcofr, ^upro, per (*laau, 
M.R., at p. 194; and lec title lir.At Pbopkrty an.* ('uattkls Keax., 
Vol. XXIV , pp. 

(&) Co. Lilt. 272 b; Hurgeu v. Wheak, A.»0. t. Wkfuk, $uwa, )ht 
Heklet, Ix»nl K<'eper,at p.2iO; r. Dvry (Aon/) (IS80J,5 Q. U. li. 

51H, C. A., per Brett, L.J., at pp. 630, 631; v. IVo/son (1888), 

39 CL. I>. 178, per Keak.wicu, J., at pp. 181, 182 ; lU Bamcy, y/orwey t. 
y/urwey. [1832] 2 Ch. 266, per Kp.KKWXCH, J., at p. 273; }U ITiUiomi, 
WmiaiM T. )R//tams, (1897J 2 Ch. 12, C. A . per Lindi.ry, L.J., at ])p. 18, 
19. A trust is the binding of the coxkscirnee of oue to the intention of 
another (Bacon, Reading uiwn the Statute of Uses, p. 9). An oblicatfoo 
to do an act with respect to property creates a trust {Fleming v. Ilwdm 
(1868). L. B. 1 Sc. is Pit. 372, per Lord WeSTBUUt. at p. 383). TLo 
object of the trust is generally some person or [arsons; but it may 
be someprirate or public purpose; see title CHARinES. Vol. IV., pp. 106 
rl fl4 et $eq. A guaraianship is a trust (Brou/ort (Ihtiis) t. Berfy 
(1721), 1 P. Wmi. 703, per Lord Hacclesv^lu, L.C., at p. 706; 
Mathfw T. Brite (1861). 14 Beav. 341, |wr Kohillt, H.U.. at p. 346; 
and see title Infamts akdChildren, Vo). XVIJ.,pp* U7,12id seg.). An 
agency is not in itself a trait (Coes t. ifacLefuis(le77),46 L. J. (co.)C64), 
but may in certain circumitaoces involve a (rust; aee pp. 68, 206, post; 
utle AoEMCT, Vol. 1., pp. 167. 182, 184. The eristenoe of a con- 
traotnal r^atiunihip. such as, for iuatanoc, ^at of banker and customer 
(/hiey T. £iU (1848). 2 H. L. Cas. 28), Joea not cooititnte a truit 
O'ergusoa t. ITibea (1866), 2 Cb. App. 77. pev Turner. L.3., at pp. 87, 
88; FilsM V. B«fy {f/Ofd), npro, at pp. 630, 631; Soar v. Aiawe/f, 
iU93] 2 Q. B.^390, C.^A., per Lord Bshsr, H.R., atsp. 393). As to tiie 
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' It ia an equitable obligation or, in other words, is enforceable 
onlj in a court in which eqoit; is 8dmiiiUt6red(c) 

2. The person in whom the confidence is reposed is called a 
trustee (^), and the person for whose benefit the trust ia to be 
exercised is called a eenlHi que tnut(e\ or sometimes a bene¬ 
ficiary (/). 

The trustee is possessed of the property or power in a fiducii^ 
capacity, and stands in a fiduciary relation to the ce$tui que tru*t(q), 
A person may be at the same time trustee and one of the mtuii que 
tnui{hy 

3. Th6 property affected by the confidence is called the 
trust property or trust estate. It is usually in the legal owner¬ 
ship, or under the legal control of the trustee (t). The cettui 


^ati-Duuciory positioD of « railway coupaoy which works the nulway 
of another, soe titlo Raii wats akiv Camau. Vol. XX111., p. 700. At 
to powan in the nature of trusls, lee p. 17. poet: title Powers, 
Vol. XXUI., pp. 09 H teq. The truet4H3 muat hare the Ir^al poBACMion or 
control of the property, which would be to in plots hut for tbo equilublo 
Interntt therein of the oettui que fmf (i^s /Ittnicy. Banuy v. barney. 
[1S92] S CIl 20.1. 272. 273. 276). 

fe) Co. Lilt. 272 b; Bacon. JUading upon ihn SUrute of Uses. p. 9: 
3 BJ. Com. 431; iSlarl v. 2 Atk. 010, llAHnwioiS. 

L.C.. at p. 612 ; /luryro f. A.»Q. y. IVf 1709), 1 Lden. 177, 

r ff iioni MANsriKLP, C.J., at p. 223; Ke IKtUmmi, IVi/lMini o. TViUtamit. 
1897^ 2 Cb. 12. C. A..pfr LiKiiLsr. L.J., at p. 19: and see title Kqimtt, 
Vol. Xlll., pp. 66 «i 154 ef eeq. As to pauire triuie, ice uoU (o), 
p. SO, poll. 

(d) 21 Vio. Abr. COSd isg. A trustee ia a person holding the lesal title 
to property under an expresi or implied aRrrrmeot to apply it .and the 
iiir<MD6 arising from it to the use and bcncht of aoothor ]>crson (U'tlion 
y. Hury {Lord) (IBKO). 6 Q. B. 11. 616, C. A., Bsktt, L.J.. at 
pp, 5.1P. 631). Ill a broad ecnao ovors |)crson wbo bis fbe )r|;al owuer- 
aJiip of property in which another penon has a IwncGrial interest is a 
truton tor that person (Story, s. 964, 2ud od. (1692). pp. 626. 627). But 
fundi in the bands of public officials for distribnlioii among certaiu per* 
sons oie not trust funds of which they arc trustees for such persons 
(Grfwctils* ifufTriy ▼. Clnnndon (AM) (1660), L. E. 9 Kq. 11; Ktnloeh t. 
SiortUify of Slots/or iwdto %n (?oaweil (1860), 15 Ch. 1>. 1, C. A.). As to 
a bare trustee, see pp. 66, 87. omI ; and as to a oonstrucUTe trustee 
and a trustee <U eo% tori, see pp. 87 tt $eq., poet. 

(e) Betkford y. Wade {1805). 17 Tea. 89. P. C., per Grant, M.K., at 
p. 96; see Real Property LimiUtioo Act. 1633 (3 6( 4 Will. 4. o. 27), s. 7. 
//) See Trustee Act. 1693 (56 & 67 Vicl. c. 53), ss. 14 (1). 46 (1). 

Plowriakl t. LfmboH (1665), 52 h. T. 646, per Finlu, J., at p. 652; 
Borufi T. Iddft (1874). 9 Cb. App. 244. per Lord Sslbornb, L.C., 
at p. 251 ( He Bofitey, Anwy r. Barney, supra; Jlfons t. Brownl, (1896] 
I On. 199, C. A., per A. L. Surtu, L.J., at p. 209 ; and see pp. 92 el sr^.. 
PMf. * • 

(h) Trustee Act. 1893 (56 k 67 Tiet. e. 53), i. 50; see pp. 65.66, 80. 81, 

peel. 

(i) Re Bamey. Bamejt t. Bamsy. supra, at pp. 272, 278, 276. A 
trustee may have merely an equitable estate to property which ia legall/ 
vested in qpother pereoo (BW ?. Teynham (L^) (1783), 1 Cox, £q. Oia. 
57 ; PhU T. Pass (1839), l^eav. 600; KnigJU v. Ba^er (1667). 23 Beav. 
609, 9sr RoiiatT, M.R.. at p. 635: and see title EQUitt, Vol. Xlll*. 
p. 15u, sole («) ); but there can be no trust where there ia not a legal 
estate in the trust iroperty eo-eiUoaive with it (Bwrysii v. FFisols. A.-Q 
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4 . Trusts «re either (1) express, which are created hj the 
Actual terms of some instrument or declaration (f), or (2) oon* h^ri^er 
B^uctive, or implied, which arise when property, to which no 
express trust is for the time being attached, is acquired or bdd by a 
person in circumstances which render him bound in equity to 
bold it in trust for the benefit ol some other parson or object as 
cc$tui que trn$t or beneficiary (m). 


5. Express trusts may be either (1) executed, or (2) executory, 
A trust is executed in the technical sense where the terms of tne 
trust are designated by the instrument or declaration cr&ting 
it(n), even though the creator directs a settlement to be executed 
embodying the dedgnated provisions(o). A trust is executory in 
the technical sense where the instrument or declaration by which 
it IH created directs the eubsoqaent execution of an instrument 


T. Wktait \ Eden, 177. per CLaXKt. M.Il., at p. X07). ThU osUto, 
however, need not bo iioTncdUtelj veetrd ia a UniMce; km note (A), 
n. 20, pofl. 

ik) GoodrigU d. AUlon v. WelU 2 Doug. (%. b.) 771, 778, 778; 

Settled Laud Aet. tHB4 (47 A 48 Viet. o. IS), n. 7 (vih.). 

Heal Pro|MWty Mnuiatioii Act, 1833 (3 A 4 Will. 4. o. 27). s. 25; 
ittsgtrahi v. (1831), 2 Uuw. A M. 457, ptr liord Iluot'OiUM^X«.C., 

at p. 4C0i Ounnen^kom v. Foot (1878). 3 App. Can. 974, f«r*I/)rd 
t'ATKNS. L.C.. at p. 984; limnfr v. Bmdqt (1881), 18 Ch. I). 264. 252 
H nq. i 8and$ to i‘koinn»on (1889), 22 Tb. D. 514, per VuT, J., at p. 517; 
and see title Kqcjtt, Vol. XHl.. pp. 154, 155. tVnere there ia no aolual 
evidence of an exprese tniM, hut the court considers that the oircum* 
atancce iieceMarily point to its having been created, it ie called a 
pri^uiiiplive {Cook v. Fountain (1676), 3 Swan. 585, per Lord 
XiiTTlNGUAU, L.C., at II. 501). 

(m) bar. Alir, tit. Usee and Tniats, TraatH(<\); '^tatate of Frauds 
(29 Car. 2, c. 3), s. 8 ; Oook t. Fountnin, iupm, per fiOrd NorriNOirAM. l/Jt.. 
at p. 501 ; Filegertild v. HUteati, euprs, at p. 450; Ffirt v. iVlre (1852), 

1 Drew. 371, per KiNPkinsLGr, V.-C., at p. 303 • and see title Equitt, 
VoL Xlll., pp. 155, 156. A conetmetire trusty is a trust to be made out 
by circumstances (5'oar v. (1893] 2 Q. B. 390. 0. A., per Howbw, 

LJ., at p. 396). Trusts are neither created nor implied by law to defeat 
the indentions of donors or settlors, 'iliey are created or implied, or 
held to result in favour of donore or aeftlora. in order to oorry out and 
give effect to the truo intent ions of the donors or settlors, whether 
expressed or implied {SUin<iing v. (1885), 31 Ch. D. 282, C. A., 

per LisvLtl, L.d., at p. 280; and see pp. 13 el teq., post). The law never 
impliee, and the court never presumes, a trust unless it is absolutely 
necessary to do so {Cook v. EoaatoM, sapro. at p|>. 591, 592). 

(a) GUnorehy {Lord) v. BoovUlo (1733), i^.^mp. Talb. 3, per Lord 
Talbot, L.C., at p. 10. Generally, a tnwt is exee.nted when the creator 
of it has bew his own conveyancer in defining it (Fnmil# v. Price (1839), 

3 Beav. 182; Eoerlon v. ifrowalow (EoW) (1853), 4 U. L. CWs. 1, 61, 210; 
Uoftetitier v. Voneaeler (1856). 3 E.& J.28: FuUertmr. MaHin (1860), 

I Drew. Sm. 31; De IJovUUmd v. De fioumaret, De UtniUondy, 
Binqken (1865), 14 W. R. U8; Re NeUey\Tr%9ii (1877), 264V.,R. 88). 

A trust or bequest of personal esute " to be enjoyed with and go with the , 
title *' to a parage is executed and not executory (Re JokneUm, Cocker^ 

V. Been (Rart) (1864). 26 Ch. D. 538). 

(o) Bgerton RrewaCow (Rorf)» tupr*, o 
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defining the troet and does sot itself define with absolute precision 
the terms of that ioatrament(p). ' 

6. A precatory trust is a trust created by precatory words, 
such as expreBeions of confidence, request, or desire that property 
will or shul be applied lor the benefit of a definite person or object, 
where these words are construed in equity as imperatively constit^t* 
iug a trust (q). 

7. A secret trust created where property is in law given to 
a person either absolutely or upon an indefinite trust, but there has 
been an undertaking by him or an understanding between him and 
the donor, not clothed with the requisite formalities for the creation 
of a legal trust, that it shall be applied for the benefit of some other 
porsOta or object (r). 

8. Constructive or implied trusts may be subdivided into 
(!) constructive truste, where property not otherwise subject to a 
trust becomes by the law trust property («); (2) rosulling trusts, 
where the law imposes on trustproperty a trust not expressed at the 
lime when the trust was created!/); 6Qd (8) trusts implied fixim 
contractual or other relations subsisting between parties (v). 


(p) Gimorrhy (Ijord) ▼. (1733), Cas. imp. Talb. 3; Bugihaw v. 

Spenrtr (174^). 1 Will. 238 ; and see pp. 22 tt $fq., jMf. In ona sense all 
trusts arc oxeoutorj, itoco they hsTs to be ezcciiteJ or caniod out by the 
trustee {IMlnmy t. Burrov (1735), Cas. imp. Talb. 97; Jenvin t. 
Norlhimberland (1820), I Jac. W. 569. per fyonl Eldon, L C., 
at pp. 670 ft Hq.: v. Brotmiow (a'dH) (1853), 4 H. L Cas. I, per 

Lora Sr Lkumakds, at pp. 61. 2(0). In some cases U is a doubthil point 
whcthi^r a trust is executed or executory (Jerveut r. AorUum^rr/oad 
</>iJi;s), fttwt, at pp. 670 H ssq.). In alt cases of executory trusts sonic* 
thing is left to the judgment of the trustees {SUxnkg y. LtniMrd (1768), 
I Kaen, 87, per UbNi.kY, L<ird Kcciwr. at p. 05). 

(f/) ifnigAt v. A'fiiV;At (1840), 3 Bear. 148, per Lord Lahodale, M.B., 
at pp. 171 et SCO.; see pp. 13 et s^., poet. The eipreMiou ** precatory 
trust is a rounnabout way of saying uiat the court finds that there is a 
trust, although the trust is not expressed as such, but by words of prayer or 
suggestion [Re Samon, fianeon ▼. I'umer (ISUO), 12 T. L. H. 142. per 
CiiiirT, J.). It Is in fact a xnUleadmg nicknaine [Re Williawt, irilliame 
V. iriKvtflM, [1897] 2 Ch. 12. C. A., per Rigbt, L.J.. at p. 27). 

(r) If^Comick V. Orogan (I860), L. R. 4 H. L. 82, per Lord Uatiier* 
LET, L.C., at pp. 88, 89; Re Stead, irilAosi t. Andre*, [1600] l Cb. 237, 
per FAUwaLt, J., at pp. 240. 24) ; sec pp. 21. 22, poet 
(i) See p. 7, anU, pp. 47 el eeq., poet. 

(f) Soc pp. 40 ft nq., pee/. 

(1^ Sonde le 7Aompeoii (1883), 22 Cb. D. 614, per Frt, J., at pp. 616 e( 
eeq,: Soar t. AaAweu, [1803] 2 Q. B. 300, C. A.,^Lord Esiiea, M.R.,at 
p. 903. per Bowen, L. J.. at p. 306. and per Xat, L.J., at pp. 400. 4/i6; and 
see pp. 68 et 0 fq., A person ^ected with a cooetTvetivo trust 

becomes a oonstmctiVe trustee t. AiAveQ, svpro, at p. 393). This 
term is also applied to a «trang«r who br bU conitnct bccoiuee affected 
with an express trait, and the trust so alfceting him is sometimos called 
a oonstruotiTe trust {Bomee ▼. Addp (1874), 9 Cb. App. 244, per I^ord 
SnaOKKl. L.C., at p. 251 ; dear r. AtAweU. ivm. per KaT, L.J., dt 
pp. 49), 405). It has. hofOtcr, born saggestea that in such oircum* 
stsaces the trait remains u exprees trust and that tbs stranger who<by 
bii ooadxrei has become ffleotod by it is. more pro^rly spsakiD|. an 
etpresi tniatee de eon tori {Soor T. AiWsU. supra, per^rd Esua, H.R., 
at p. 394). 
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9 . Any peisoo or oorporation (a) capable at law or io equity of Oreatorot 
alienating to any extent property or an interest in property, eilber 
vivoi or, in the caae of an individual, by a teeiamentary instm- 
menti is to the same extent capable of creating a trust in that 
property or interest, or of disposing thereof in trust, either tnfrruvoi 
or, m the case of an individual, by a testamenta'Vy ^ sir ament (!»)• 


SuS'Bbct. of Dt^ffiaria and Ltgaliiif of 

10. Any person or corporation capable at Uw or in equity ft 
taking and holding to any extent property or an intevelt in 
property either by a transaction operating intrr riron o>hy a testa- 
inentary disposition is to the samo extent capable of taking and 
holding a beneficial interest as catui que tnut or beneCcinry under 
a trust of that pro|M)rty or interest (c). Moreover, so far as is 
permitted by the law against {)eri>etuitiQs(J) and by considerations 
of public policy (c), tlie interposition of a trustee enables trusts to 
be created in favour of persons not yet in existence and objects 
incapable of taking a benefit under a direct giU(/), 


11. Subject to^the law against perpetuities (p), property may Sx«niUpr/ 
be devised in trust for a person in fee simple or absolutely, with as ^rvi«ei taJ 
executory devise or limitation in trust in favour of soroo ether 
{)er 60 D or persons on the happening of a specific contingency (A). 


(а) Except so far as by alutete or olUerwiso lefrally restrained, a corpora¬ 
tion baa the anrne power uf diMposing of pro]M'rty as a private individual 
{f^vUhiilcr C<npor<ttion v. TjowUn (ISIS), 1 Vc*4. & A. 22t. per Lord 
Eldon, L.(\, at p. 244 ; A*roM v. Avon Curporaiion (1^00), 29 Ileav. 144, 
per KoMiLLT. M.R., at p. 140); see title Corpoju ions, Vol. Vlll., 
pp. 3o0, 363 ei Hq. 

(б) Kijfrofl V. Vkrui^ (1940), 3 lieav. 23S; Jiniqht v. ifote^er (1S67J, 
23 Deav. 609, per RovtlXT, M.K., at p. 035; (Jilocri v. fherion (1804), 
2 Hetu. M. 110. Tbe \iOTAon enabled by law io declare a tniKt uf pnqieity 

15 the beneficial owner of it {Tierney v. IKood <1854), 10 licav. 33U, per 
Komillt, M.K., at pp. 335,336). in tbc <«Qalnic(jgD of trusU tbo eourU 
of equity adopt the rules of lav appJJcalde to legal esiales (21 Via. Abr., 
tit. Truai (A.), (D.); 8 Bac. Abr., tit. bees and TruaU, Trusts (A.); 
Sanders, Uses and Trusts, 5th ed.. Vol. I,, p. 280; /fviyesi r. Wheaie, 
A. O. V. Wkeate (1750), 1 Kdeu, 177, per Clauke, M K.. at p. 194 ; fVrt^M 
V. Cadoqan [Lord) (1764), 2 Bdeo, 239, per Lord NouTinNaTOK, L.C., at 
pp. 257, 258 ; and see pp. 40, 41, poel). 

(e) See ooba (t), eupra. 

(d) See title PrapXTCiTiBS, Yol. JXII., pp. 203 ft $oq, 

(e) See j>. 26, pott. • 

(/) Jte Borlee, Amedfot v. Bovlei, [1902]% Ch. 650, lad see pp. 25 et leq., 
port. The Crown can only own copybolda by the icjlerpo^tiou of a trustee ; 
Me titles Constitutional Lav. Vo). VIL, pp. 197, 198; Covtkolm, 
Vol. VIII., p. 13. As to the admiDislration io court of a trust fimdin vbieb 
s forej|D lOTcreigD is interested, see Uorqan r. Leermkfe ()8j5), L. B. 7 

^) leake v. Bobiaion (1917). 2 Her 363 ; Tllaorove ▼. Uomoode (1848), 

16 Sim. 371; and aee title FEBmumes, Vol. XxIL.pp. 317 et seq. 

_ (8) Spefiee v. /ioad/ord (1868). 4 Jur. (x. s ) 987 ; J(s Ami T. 
(mi}.»l7 Ch.»D. 211, C. A. s Be Jferpoa (fi83), 24 Ch. D. 114. 
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A deTigd of this uatare is constroed, oot as an equitable 
remainder (t), but as an executor; limitation (j). 

6ufi*3sCT. e.—OreatiM 0 / TrutU. 

(L) In Oeneroi 

12. A trust may be created inter vivo$ or by will (A;). . 

A declaration of trust of real estate must l)e made or prored by a 
writing signed by the iierson who creates it(<). The trust need 
not be constituted by itie writing; it is sufficient if the writing is 
evidence of the fact of the trust (m). The writing must, how* 
ever, shoV its terms and not merely its exisUmce (a). A writiug 
ie not necessary to support a trust which is actually in course of 
being carried out by the persnii alleged to bo u trustee (b ); nor wilt 
the ubseneg of a writiug enable a i>or6on who knows that land was 
conveyed to him as a trustee to claim it os his own (c). Similarly, 
in the case of partnership property the absonce of writing is 
immaterial (d). A declaration after ^nkruptey is effectual if the 
trust existed oetore (c). 


(t) See titles Euoitr. V 0 I. XIII., pp. 93 ei ffq.; Rkal PaorcHTT and 
Cjuttsls ItKAU Vol. XXIV., pp. 214 etieq., 27S irq. 

( 1 ) Xs Fineh, Abbi9i t. //smsy (JSSl), 17 Cli. D. 211, 0. A. 

(ft) 21 Viii. Abr.^tit.TniKts ((j.): 8 Hoc. Abr.,lit ;fcnd TruHU,Tni6ts 
(B.). Asfowbat constiiuiM a doolaraticn of trait, clso titles ik>N* 
TKACr, Vol. VU., pp. 498, 499 ; (ilPTS. Vol. XV.. pp. 41J, 414. 

(O.SUlute of Frauds, 1677 (29 Car. 3, c. 3). s. 7; liuIdU v. /Cirunon 
(1683), 1 Vero. 108 ; Willii v. IFt/fii (1740). 2 Atk. 71; ildiin^on v. CanM 
(1774), 3 Atk. 141; Lemnn v. \rkiiUy (1828). 4 IIiisa. 433; D$ Bitl 
V. TAomsoii (1841). reparUd in //ammersfry ▼. iJe Bifl (lUiron) (1S4A). 12 
Cl. k Fiu. 45. 61 el le^.. uotc (c); Ttemey V. IFood (1854). 19 Boar. 330; 
Kronhfim v. ./i^Aneon (1877). 7 Ch. 1). 00; l>uf v. Dy4 (1884), 13 Q. B. D. 
147. i\ A.; U'‘ CufeNe, Orrm T. liriilty, (1913] 3 t'h. 478. As to tbe 
nppficaUoD of the l^tatute of Frauds (29 Car. 2, c. 3) to trusts of copy* 
Loidi. see ArkftUjf r. AckerUy (1733), 1 Bro. Part. Oas. 273 ; IHlAere v. 

(1703). Arab. 101. 

(n) O'Uara v. O'AViB (1718). 7 Bro. Pari. Cu. 327 : FonUr t. Hale 
(1800). 5 Vfts. 308. C. A., per Lord LovoMBOituuGii, L.O., at p. 315 
RnndaU v. ifer^on (1808). 12 Ves. 67, per Crant, M.R.. at p. 74; Morton 
r. Temirl (1842). 2 Y. ^ C. Oh. Cu. 67 ; IhU 1 . Uamiton (1846), 6 Hare 
369,394; see also titles Contract, Vol. VII., p. 381; KQuirr, Vol. XIII. 
p. 70. As to the stamp duty cbaigeable on the docUration, see note (/] 
p. 11. /«oel. 

(tf) Smith V. Mattketfii (1861). 3 De G. Y. L J. 139, 101, 102. C. A. 
XoeArfoftmitli r. Xweteod. [1897] 1 Ch. 196, 0. A. 

(t) Banit ▼. EorwtU (1708). Gilb. (CU.) 11. A docbratioD of trust may 
after a lenalb uf time be presirroed to bare been made but to have been 
lost (i..G. r. HouUbro (1794), 2 Ves. 380, 385; Xe Ooro'$ABi9kov) 
Ckaritu* (1843). 3 Con. A I^w. 411). 

f<) KUidU V. f:RKn<Hw(1682]. 1 Vem. 108; ^vfrAtne v. (1737), 1 
Atk. 447 ; En^kt r. /’eatey ft709), 1 Dick. 327 ; SlioAland v. Aidrid^t 
(1804). 9 Vet. 016: Morion t, Tewerl. tupra .* OkUdm v. CAilderi (1867), 
1 DoG. & J.*482. At; DavUi t. Otty (1864), 2 De G. J. 4s Sm. 838. 
0. A«; lAioiei ▼. OUy (Ko. 8) (1860). 30Bear. 808; v. Xoye()87U^ 
7 CK App. 469 : Bo{4A t. TwU (1873), L. R. 16 Eq. 182 ; fie Marlborou^ 
(DiJeA iAnt ▼. IfAfleAeodbCISlM) 2 Cb. 133: RoihffouoavJd v. fiouelAu, 
wpra, atp. 806; coupaTwme Eauirr, Vol, Xlll.. pp. 70, 76. ' 

(d) Dole v. Snmilion, enpro; see title PiRTMaasutF, Teh 

p. 22. 

(e) Gtffdeer v. Mm (1828). 0 Rum. 808. 
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A trust oi personal estate inter vkoi nfay be declared either io ^nof.%. 
writing (/) or by parol (.o)< • 

13. A person or corporation capable of dispOBing of property or 
of an interek^ therein by way of trust (ft) may at any time create a OMitfatfoa 
trust (hereof by a declaration made in the proper legal mode(i) to 
the effect that it shall be thenceforth held in trnst fora specified 
pftaon or object (ft). A declaratioD of trust of real property by a 
married woman made with the formalities required by the Fiues 
and Recoveries Act, 1633 (f), is a disposition %j her within that 
Act(m), which binds the pro])erty as against her heir (a). On the 

(/) Of$ T. Liddfll (Xo. 1) (IS66), 35 Beav. 03). A dsrlaraUon of tmt 
ecncoming property by anr wriiiog. other than a will or an ^itrumeat 
I*harguable with od vaUyrem duty u b wttlemetit, ia ohar^nble with aatamp 
duty of 10«. (Stamp Act, ISUl (64 4. 66 Viet. e. 39). a. 1, Sehed. 1., title 
'* Decluration *')» Ai to HUmp duties geocrally, sec titti Hbvskds. 

Vol. XXIV.. pp. 700ft 

( 9 ) rnry v. Jv/ow (1009). 3 Pep. Cb. 31 [33]: B^UomU v. 

Comiiton und FrankUmd fi093). 3 Vcm. 394 : Bttylfy v. (IS'JS). 4 

Huh^. 346; fithifov v. Tottntmd (\\i%2), \ My. 4 K. 606; W^rreiden y. 

Jenkyn$ (1342). 1 Ph. 163, per I^ord 1 aTNI»Hii(ust, L.t'.. at p. : Peni' 
hon V. Taytor (1^03). 31 Bcav. 260; Graal y. Ornni (1866). 34 Beav. 023. 

;H»r Poun.LT. M.K., St p. 03«*»; Jone$ y. Lock (1S66).) Ch. Apu. 35: i/ysU 
V KfunMy, Kennedy v. //y<fi(ie89)» 14 App. Cw. 437, per T^rd SEtBOltNS, 
at p. 467 ; and see pp. )2, noief/), 31, pest; and title Discs and Otusi 
IvitrauUKSTS. Vnl^X.. p. 374. 

(ft) ^ee p. 9, ante. 

( 1 ) IVWyfti y. Cfidogan (7w>rd) (1704). 3 Kden. 239 ; Middleton T. Follcckp 
Ki parte EUhU (1876), 2 (3i. D. J04 ; iVev, Prance ond 0<irrard'e TtutUe 
V. lluniing,\mi\ 3 Q. B. 19.0. A.; see As Coecne. Green v. Brinley. 11913] 

3 i'h. 478.484: for lovms. see li^nc.yclonsdiu of Forms aod PrereoeaU, 

Vol. XV.. pp. 33 et eeq.; as to the propf^r h'gal mode, see p. 10. onto; and the 
ri It. sitpra. )( a petson adds money of his own to a fund which ho holds 
in trnst and dccUm that he has done so. it is a good doclaralion of 
tniAt of that money (7'ftorps y. Owen (1843), 6 Beav. 324 ; Gray y. Qroy 
(1862). 2 $im. (n. 8 .) 273). 

(ft) If the property is at the time v&Ucd in the dispo« 4 T. he declares that 
he liiniflclf will thrnovtorth so hold it in truef. or to that effect {Mroit v. 

BenUey (1856), 1 K. 4 J. 281; AtVAards v. ]>eihridge (1674). L. R. 18 Eq. 

11. per JiaeiL. M.K.. at pp. 14.16: A'cffy y. H'o4ft (1876), 1 L. R. Ir. 275). 

If it is vested at his disposal in another person, he declares or directs that 
such other person shall so bold it, or to that effc^t'fAyrro/t y. Cftrisfy (1840), 

3 Beftv. 238; BentUy y. Madny (1851), 16 Bear. 12: Moore T. Darion 
(1661), i De G. 4 Bm. 517 : PoUreon v. Murphy (1853), 11 Hare. 88 . 92). 

An effectual declaration of trust may be made by entries in books of 
account and memoranda (5aUcr y. Coroiiayft (1838). 1 Dr. 4 Wal. 668 , 

686 ; Sta^cton y. 8tapUton (1844), 14 Sim. 186: Vandenherg y. Poimer 
(1858), 4 &. 4 J. 204; fraas y. Jennince (1858), 4 Jar. (K. s.) 561: Be 
Gloeer (1862), 3 John. 4 H. 186; Poirteft y. Bimptton (1880), 24 (). B. D. 

128: Bteweter r. Prior (1886). 55 L. T. 771: Be (Umptrt^e EeiaU, Parftsr 
y Gomperis (1910), 56 Sf*i. Jo. 76; but eeo Morgan y. I^rtofJre (1876), 

L. R. 7 H. L. 423; Be Row.Jaet^ y. jtnd (1889), 58 L. J. (CB.) 7(^, 

C. A.; Re Coseni, Green r. Brieley, [1913] 2 Cb. 478). A power of 8 ttomey 
may amount to a declaration of tnuit(Ri parte Pye, RaMrfei)Kbosf (1811), 

18 Ves. 140, 160: i^all (1866), 3 Sm. 4 6 . 816). But the 

dpotoval of an incomplete draft of a trust iniimment dost not ofeato 
a oioding tnut (Re Byftei's TVwefi (1862). 2 John. 4 R. 416L 

U) 14 4 Will. 4. 0 . 74: sec title Husiat^t) ANoWin. Vol.XVI .p. 18!. 

in) Finea and Kecoycries Act, 1833 (3 4 4 Will. 4, 0 .74). 1 . 77. As to * 
s declaration of trust of copyholds by a married woman under ^e Act, see 
titleCoFTuoL&a, Vol Vlll., p. 108. 

( 4 ) Corier y.^Corfer, {1896} 1 Ch. 61 
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Other heod, e declaratioif of truat by a teoaot in tail of real property 
is not Buch an assurance as undef the rises and Becoveries Act, 
1683 (b), will bar his estate tail therein (c). 

14. A declaratioD of trust in writing of personal chattels without 
transfer, if it otherwise falls within the terms of the Bills of Sale 
Act, 1878 (d), is a bill of sale within the meaning of that Act {e). 

16. On a transfer of proper^ or of an interest in property, 
which of itself would rest the beneficial ownership thereof in the 
transferee, the deefaration of trust may be made by the instrument 
o! transfer, if any, or by another instrument taking effect con tern* 
poraneously with the instrument of transfer, or, in the cose of a 
toansfur of personal estate tufer rtuoi, by a contemporaneous parol 
declaration (/). 

16. \\h(tto a transfer of proi>6rty is made to a person in such 
a manner or in bucIi circumstances that he is thereby constituted a 
trustee iberoof for the disposer and not the absolute owner, the di&. 
poser may at any time afterwards declare a specific trust of the 
proi>crty( 9 ). 

(ii.) IhcUm't rtf U’orih» 

17. A truut cun be created by any liinguago which is clear 
enough to show an intention to create it(/4)* order to create a 
trust there must he (1) a declaration which is otr can l)e construed 
as imperative in its terms; (2)aderiignatiou of the subject.matter or 
property to be affected by it withiu the limits ])ernutted by law; 
and (3) a designation of tho object or the person or persons to be 
benefited by it within the limits permitted by law(i). 


f6) 3 A 4 Will. 4, c. 74 ; loe ibid., m. 1$, 40; sud title H£AL F&oreitTT 
AM) CUAtlkLS Heal, Vol. XXIV., pp. 244. 256. 

(c) Qrttn V. Palmon (ISSd), 32 t*h. 1>. 95, C. A. 

(d) 41 A 42 Viet. c. 31. 

(#) fSid.. s. 4; ice title BrtLS or Sale. YoI. 111., pp. 6, 8. 

V. Cod^gan (Lord) (1764). 3 Kdeu, 230, per Lord Kortuinq* 
TOK, L.C.. at p. 256; CkiUUr$ ▼. CkUdert (1857). 1 Be (r. A J. 482. 0, A. .* 
Pc BcUant' TrsW(1871)t L. K. 12 Eq. 218. A psrol trust inUr viva ms; 
stiacb to s te»tso)eDtary gift (/faS v. Nah (1716), 10 Mod. Rep. 404). 
As to a parol truBt altscbing to tbe gilt of a proniiuory note and to a 
depoKit of title deeds, see lAogd v. CAmim (1860), 2 Gtil. 441; ArtAuf v. 
Cifttk fon (1866), 35 Beav. 458; Pc Capfea's E$Uite, DMftk v. teller 
(1876), 45 L. J. (cli.) 380; JU Riektifii, 8ktn$f<me r. BroeL (1887), 36 
Cb. D. 641; but see Re WhUaktr (a Perecn of Umeund Mind) (18B9)i 
42 Cb. B. UP, C. Am per C-ottok, L.J., at p. 125. 

(y) Cnok v. Brooking (1689), 2 Vera. 60. 108; Fortier r. Bale (1798J. 
6 ves. 696^j>rf Arden. M.R.. at p. 707. 

(A) Re nilliamt, IFtUtoia# v. WiUutmt, [1897] 2 Cb. 12, C. A., per 
LutntBT, L.J., at pp. 18; 19. As to cbaritable traits, see title Chabities, 
VoL IV., pp, MS (t teg. 

(i) Cniicyi T. rolmua (1604), 9 Vet. 319, per Gbaxt. M.R., at p. 323; 
Wrifkt T. (lS23);Titru. A R. 143, per Jx>rd Eldok, L.C., at p. 157 ; 
Kn^i r. AfiiyM (1840). 3 Beav. 148, per Lord Langdale, M.R., at pp. 17 A 
173; Dooky t. Woiton (1888), 39 Ob. D. 178; Hill v. UHl, [1897] 1 
Q. B. 4i3/C. A., per Cmr«r, L.J., at p. 493; Re WilUarn, WUliame t 
ITsOmim, ivpra, per Rmat^L.J., at p. 28; and as to chsriUbls trails* 
Kw tiUe Cuakities, Vol. IT., pp. 145 etteo. As to tbe limits permitted 
by Isw, see titla ft vstuittes, Vol. XXiL, pp. 300 H tog. ; u to tbe 
of s trmoe, see pp. 20,87, poet, i 


e 
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f 

16. lo doclarmg a trost iha word *ustiallj and toehoical); 8iov.l 

ernplofdd ta kniaV' or, more^rarelj, or *'confideiioe Ijjimi 

A vast may, however, be created by the general tenor of an inatru- Truta 
ment witboat the use of these words (i). When the creator of the 
trust is to b8 the trustee, any expressions will saIBce from which it 
is clear that the party using them considers hirusolf a trustee and 
adopts that character {m\ A promise to declare a trust may be 
suSicient (n ); but a promise or an expression of intcuiion, or to 
give an imperfect gift, ie not effectual as a declaration of trust (o). 

In case of doubt the contemporaueoue and suSsequent acts of the 
settlor may be looked at(p). 


19. In testamentary instruments a trust may be created by Vrecau^ 
words intimating a request(g), entreaty (r), recommendation (t), 

ik) Sututc of Frtudf (20 Car. 2, c. 8», $. 7; Chv^ r. (1$??), 

46 L. J. (cn.) 504. 507 ; IfiU v. riUl. [1697] I Q. H. 4K3. 0. A. The word 
“uAo" a proper vrord to create a trust v. (1690), 02 

L. T. 735. prr Fry, L.J., at p. 730). The word ** cohfldenee '* was tie old 
nama for trust, and mar bow by virtue of the contett be of the lanio 
efOcoi'V as the word trust*' (AVrfea v. (1607). L. R. 4 Eq. 151, psr 
Stuart, V.»C., at p, 155). 

(l) Ltvi9 V. .IftidecU (1603), S Vea. 150: v C/iry (IROt). 2 Aidi. 5c 

I^ef. 173: Ex pniie i'yr, Ex ports Duboti (161]), 16 Vcs. 140; v. 

/MMon (1613). 1 Vos. 5; B. 200. per Ixird Eloom, at p. 273; i^vcrofl 
V. Vhmty (1840). 3 BeftV, 236; IfUhn v. CtuUe (1640), 3 1, Eq. U. 70, 

83: (*rfiekfU v. (^kett (1648), 2 Vh. 653, it. A.; Ketstfieh T. ATottiiinq 
(Idol). 1 l>e Of. 5f. 5c G. 170, 194,0. A.; i'o^v. Co2()852). lOHsre, 108, 

/)rr TiTJtKnn. V.-C.. at pp. 168. 169; 5af«r5«Ty v. J)ent<fn (1857). 3 E - 5c J. 

529; Jart^uH v. Jrrr^uel (1850), 27 Bear. 332; Grant v. OraM (1806). 34 
Brav. 023, prr PouJLLT, M.K.. at p. 625: v. LiddsU (No. 1) (1806). 

35 Bear. 621 ; t. Uiehnrdeon (1807). L. H. 3 Eq. 086; Bird v. 

/Zarri# (1870), h. R. 0 Eq. 204 ; }forg<tn v. MuUeson (1670), L. R. 10 Eq. 

475 : Armitr^ v. 7tmprTOii (1871). 24 L. T. 275; BatlAtuy ▼. Baddelw 
(1878). 9 Ch. D. 113; Fox t. ffovita. Hawke v. Fox (1879), 13 Ch. D. 

632 ; Talbot v. O'Bjiffitan (1880), 0 L. R. Ir. 302; AV PlAvell, If urmy t. 

ZWrB (1683). 25 Ch. D. 89, C. A. A mere dircctio. to paj dindeods 
maj be sulTieicrit (Beallry t. Mackoy (1851), 15 Bust. 12). 

(m) I>ippU r. CorU$ (1353). 11 Hare. 183, per Wood, V.-C.. at p. 184; 

Re BawkieotTi Tuul (1856). 2 K. 5c J. .500; Riekardi v. Delbrid^ (1874). 
h. R. 18 Eq. 11, 14; JlearUeyy. Biekoleon (1873), L. R. )9 F.q. 333. 

(a) Bellamy v. Barrow (1735), Gas. temp. Talb. 97 ; but see deole# v. 

3/oude (1855). 0 De G. H. 5c G. 43. G. A. 

(o) hxppU V. Ooriee, eapra; Forbte t. Fvrbn (1657), 3 Jor. (K. s.) 

1200; Pen/old v. Ifcmld (1807). L. R. 4 Eq. 563; He SUMen, StoUon T. 

StaHon (1907). 51 Sol. Jo. 020; O’Flaherty v. Brornr. [1907} 2 I. R. 426. 

C. A.; and see title Girts. Tol. XV.. pp. 414. 428. 429. Words which 
imply aD intcotioD to make a revocable or ambulatory or teatemetUry die* 
poeitioD do not suffice (Goiofc r. Eirk (1S67). 19 L. B. Ir. 391, G. A.; 

Towm.v. Hoyan (1S89). 2^ L. R. Ir. 53; Bs Co>ene, Green r. Brislsy, [1913] 

2 Ch. 478). Ab to communication to a bencfioiary. bse p. 20, posl. 

(p) Bsntfey t. Mackey, lupra. at p. 29. * 

(o) PtersoAV.Gan;el{1787),2Bro.C.Cf226.G.A.; Bods r. F 0 dt( 1820), 

5 Madd. 118: Foley ▼. Farry (1833). 2 My. k K. 138. C. A.; Htekee v. 
fftMe (1842), i Uare. 476 : Be O^Bieme (1844). I Jo. 5e Lat. 352; Blacket 
Umb (1851). 14 Bear. 482, 489, 400: SkeUey t. SktUey (1808). L. R. 

8 Eq. 540; IftZlii v. Kymer (1877), 7 Ch. D. 181; Be Jfoddaelr, Llrwrlyii 
% waekmgtofi, [1902] 2 Ch. 220. C. A. • * * 

(r) Tayl^ v. Gsoras (1814), 2 Vee. 5c B. 378; Preeeti ▼. Clarke (2810)»» 

2 Madd. 488: Eenecoe v. Andooer {Lord) (1822), 10 Price, 230, per 
Rjchaids, C.B.. at n. 270; Corbif ▼. Car6d (1873), 7 1. R. £q. 450. 

(I) Jfdm KeiyUey (1790), 2 Ves. 529: ifafhs v. Barker (1790). 
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TRcrars A5 d Trustkbs. 


HBOT.t. advice (f), will or wish(a)» deflire(6), reliance or confideDoe (cX or 

Sxpraii bope(d), that a derieee or legatee <k property will apply it for the 
benefit of a specified person or object (a). The expression of inten* 
tion mast, however, be definite having regard to the wholeeonteit(/), 


3 Vcs. 160; TibbiU v. TMUt (1816), 10 Vtt. 666 ; Horvood r. W^$t t!623). 
I Sim. St St. 387 : Kintjnton (Lard) v. LorUn ILoM) (1829). 2 Hog. 166, ISli 
186 i Fwd r. Fowlvr (1840), 3 Bear. 146; Vhcltnondet^ v. vSotmon49Uy 
(1846). USiQi.6UO; A'nott r. CatfM(lb47). 2Pb. IU2; i/artv. Trt6e{No. 4) 
(1863). 32 Beav. 279. 

(1) Varktr v. JidUon (1836), 5 L. J. (cu.) 98. 

(а) Viow^Uif}f r. FeUtam (1686). 1 Vcrn. 411; ICaUi v. England (1702), 

Free. Ch. 200; Harding f. (Hgn (1739). 1 AUt. 409, per Vbkmby. M.R., at 
n.N70; Farb4$ v. Hnll 3 Mer. 437 : Hinman v. Foynder (1832), 6 
dim. 660 ; Poky t. iViiry (1833), 2 My. & K. 138, C. A.; lidinni v. Liddard 
(1860), 28 B(^v. 368; Proby v. Aaiulof (1860), 28 Bear. 504 ; Gray v. 
/Tray (1860). 11 1. (lb. R. 218; Godfrey v. Godfrey (1803), 8 h. T. 200; 
Birch V. Ifad«(18l4), 3 Vrg. St B. 198; lU HurUfft dlciandrr t. BurUy, 
[1910] l<lb. 216; but so^ v. ^railAiruar (1877), 6 Ch. L). 630,631, 

(^ A.; He Cfawekay, (Jrnvthtty v. Vrawthay (J800), 43 Cb. D. 616; Be 
Atkinipn, AOjinian t. Atkiwon (iol 1), 80 L. *T. (<;if.) 370. C. A. 

(б) Urwi V. (1604). 1 Kup. Ch. 1301248|; v. A*a/d;« (1718). 1 
Eq. Oas. Abr 404,406 ; llarding v. Oiyn, eupra : Medlicoi v. Bonn (1749), 
1 Ves. Suit. 207 : Hovltin v. JVrUtyaa (1786). I Bru. r. C. 480; Cruwyi v. 
Culmrte (1804), 9 Voe. 319; Cary v. i'ary (1804), 2 Srh. & l»f. 173, 189 ; 
Birek v. Il'adr (1814), 3 Vee. St 11. 198; Forhte v. BoB, ; Bonier v. 
ATttHiMr (1860), 2 (lifi. 106; f/uMrrrB v. Liddard, tuprt»; SUfui v. JfgUor 
(1877), 6 Ch. D. 225 ; but sea Ag CoHally, ConoUy v. //emoBy, [lOlOj 1 Cb. 
219 ; Be JetOHi, Jeoam v. iNcblia IVvr/rg (1911). 66 Sul. Ju. 73. 

(c) Money v. (J730), Amb. 520 ; BViyU v. Atilyiw (I8)(»), 17 

Vet. 256: (IHI3), 1 Vot. St B. 313; Puroont T. Baker (1813), 18 Vm. 476; 
Po^i V, BrtB, iKpra : Honcood v. WnU xv/ira; 0*aod v. Coi (1837), 2 
My. St Cr. 084; Bttrdneeil v. Hardtnell (1838), 9 Sim. 319; Baker v. 
Moiley (1848). 12 Jur. 74U : Btigoi ▼. J*enKV (1849). 3 Do G. 3c Soi. 626; 
Wan V. .l/nbiird (1861). 21 L. .1. (on.) 356; Smith v. Smith (1866), 3 
Jiir. (M. S.) 967 : Bamn v. Grunt (1866), 2 Jur. (n. s.) 1127; Gully v. 
Vrtgoe (1867), 24 Bear. 186; Shepherd v. A'oBtdyr (1802), 2 Jubu. 3c H. 
706, per Wood, at p. 773; Skovelton v. ShocrUon (1863), 33 

Beav. 143; Hart v. Tribe (No. 4), ntpra; t'tilon v. (1867), D. R. 

4 Eq. 151, per Stuart, V.*U., at p. 156; irt ine v. 5uBitM;n (1869), L. K. 
HEq. 673; Cumiek f. Tuker (1874), L. R. 17 Bq. 320; Le MarchaeUt, 
U MarrMni (1874). L. R. 18 Kq. 414 ; Home V. Hougn (1874), 31 L. T. 
427 ; Pordkam v. Speight (1875), 23 W. U. 782 ; ^(<ad v. Melior, tapra : He 
WiUtfmt, WtUtanu v. IKiBiamg, [189712 Cb 12, C. A., per LlNOXXT, L.J., 
at p. 18 : bat see Re HnUhineon and Tenant (1878), 8 Ch. D. 540 ; Re 
Wihiamt, TViBioiiw v. WiUiame, eupra ; He lord!, Lovett r. Lovett (1912), 
132L.T. Jo. 297. 

(dj tfaWand t. Trigg (1762), 1 Bro. C. C. 142, per Lord Tiiubj;.ow, L.C., 
at pp. 143,144; Foul V. Compton (1803), 8 Vet. 375, per Lord Eldon, L.C-, 
at p. 380; Stoad t. MeBer, mpra, 

(s) BtU (BtfW) T. SiuaH (1762). 1 Bro. Pari. Cat. 476, 485 ; BnU v. Vordy 
(1791), I Ytt. 270; Brova v. Catonajor (1799), 4 Vce. 498; Paul v. 
Caisp^ mpro, at p. 380; C<Hy r. Cary, tupra, at p. 189; Knight v. 
Knight (1840). 3 Beav. 148. per Lord Lanudals, M R., at pp. llSetng. ; 
Bernard v. MitubuB (1889). John. 276. 

(/) 001V. Le«idM {BiAon) (1737), 1 Atk. 6)8 ; Bland t. Blaiid (1746),, 
1^, Eq. Cat. 349; RarMf. HoarU (1793). 1 Aost. 124,127 ; Me 99 iMm 
T. Moore (2796), 2 Vts. 630q Meredith v. Heneage (1824), 1 Sim. 642, 
<H. L.; £Mb«frt ▼, Lavie (M2), 2 My. L K. 197 : Hoy v. ifoitsr (1834). 

6 Sim. 568; Sham v. Lamkn (1838). 6 Cl. 3c Fio. 139, U. L.; Bordf • 
melt V. Bard«w«& supra; 0iiiyAl v. Knight, supm. per Lord Lano- 
ns J ft M.B*, at pp. tit et eeg., afirmed, evb imm., ?. Boughton 



Part I.—Trotts. 


IS 


And must Bufficiently indicate both the flnbject‘tDatt6r(^) and the 
objects to be benefited (AX A request or recomme^idatlon or expree- 
sioh of confidence does not control or annex a trust to a gift 
is expressed to be al«olute (i) or to a devise in tail (k). 

On the other hand, if the circumetaDces so require^ the use of tbe 


{tS44), 11 C). it Fin. 513. H. L.; Yottn^ ▼. MnrUn (1S43). t 
V. &C. Cb. Cm. 582.590. 591; Mniton v. Upvlomds (1S48). 3 DcG. & Sm. 
356; V. FrMfid (1848). 2Dc G. 405; (1851). 

4 De G. & Sm. 245; Hnekurd'i Truit (1858), i Jur. {». 6.) 1041. C. A.; 
Sktpkerd V. A’oUidjM (1852). 2 Jubo. &* li. 706; Bfottv. fi'^y (1865), 85 Beav. 
201; h\iU»t T. (1867). 1. \l 4 Kq. 151; Bi Cnxd/ord'M KiktU {1869). 
21 L. T. 85; Oreentv. (7re0i^(lS69), 31. K. Kq. DO; ^idr. Jlitinfoa (1871). 
51. R. Kq. 373, C. A.. Cntitfk t. Mvr^^kp (1873). 7 1. K. Kq. 182; FsBchd, 
Ci>U V. Haves (1876), 4 Ch. 1). 238 ; SUad ▼. Jtf4lor (1877), 5 Cb. H. 225; 
Martin v. Marrin (1880), 10 L. K. Ir. 37; Bs Sanson, Sunaan r. Tumor 
(1896). 12 T. L. H. 142 ; HiU v. IliU, 11897] 1 Q. B. 483. (3. A. it is sn 
observation inrideot to all tnibis created hj prccatorj worda that tbe 
testator iniclit, it he lia<l inlendcii. liave cr(^a(cd an exproM imBt(Knig)U t. 
Baughton (1844), II Cl.it Kin. 518, H. L.. per Lord C4>rTSKHaM, at p. 658). 
A trust will not be lield lo Ih* crcaled hj precato^ lanipiage if tbo (m^ral 
scope oi tbe will ]>*ads to the inlen<ncu ibat it wm cot Intoudeil hr 
tbe testntor (Rr Adams and KsneingUm IVWvir (1864), 27 Cb. D. 394, 400 
si tea., C. A.; Hs WiUinms, Williams r. WUlioms, 11807] 2 Ch. 12. a A.). 

{g) UUind v. Bland (17i5). 2 Ot^i. Bq. Cas. 349; Oisnliffs (5trS.) v. CunUJfs 
{lady) (1770). Amb. 680; iVynns v. (1782). 1 Bro. C. C. 179; 

i'vrhmofiT. Filltlsr (1795), 3 Vm. 7 ; Taal v. Compton (1803). 8 Vet. 375. 
per Lord EuioN, L.('., at p. 380; v. ifA/or (1805). 11 Vet. 205; 

Uathvood V. Ftyion (1811). 18 Vea. 27. per Lord Et.DON, L.C., at p. 41 r 
h'ads V. Eads (1820). 5 Madd. 118; Car^it ▼. Fippan (1820), 5 Hadu. 484: 
AhfoXdm T. Alman (1820). 1 KtiM. 500; Lsikmers ▼. lAvio (1882). 2 
Mf. a&K. 197; fioy t. ^oe/er (1834), 0 Sixd. 508; BAnie t. Lav m# (1838). 

5 Cl. & Fin. 120, 154. IL L.. at p. 154 ; Paps v. Paps (1839). 10 Sim. 1; 

Cavman v. Harrison (1852), 10 Hare, 234; Oresn r. JrortdM (1853), 1 
Drew. 646; i'ulmer v. 5tmmoftde(1854), 2 Drew. 221 1 Ks Pinckord's TrusU 
iupra: Qravet t. Gravts (1S02). 13 ). Ch. K. 182; So Bandt y. 
Haves, supra ; PamaU t. (1878), 9 Ch. D. 1K ; Aftweoorie Bank t. 

Raynor (1882), 7 App. Cm. 321. P. C.; Bs Hoars, Moors r. Baths (1886). 
55 L. J. (CB.)4i8: aud see pp. 17. 18. post. 

(A) Uarland y. Trigg (1782). 1 Bro. C. C. 142; Sandal y. 77sarie (1793). 
1 Aost. 124,127 ; Paul y. Campion, supra, at ImSSO ; Daskwood y. Peyian, 
supra, at p. 41; Vravfisrd ▼. l^rttv/urd (1825), 3 L. J. (o. 8.) (CU.) 105; 
8me y. Jtfoors (1827). 1 Sim. 634 ; Ex parts Vayne (1837), 2 Y. 5e C. (tx.) 
636; Shav v. Lavlsst, supra, at p. 154; Bssvss y. Dakar (1854). 18 
Bear. 372; Bs Band, Cals T. Bavss, sispra; and eee pp. 18 at sty,, 
past. 

(t) Winoh y. Brutlon (1844), 14 Sim. 379; Wrlh v. WodU (1852). 2 
Sim. (K. 6.) 267 ; Maenab y. Whitbread (1853), 17 Bear. 299; Fox r. Poz 
(1859), 27 Bear. 301; H^CuUoch r. ir*(7aCorA (1HQ3). II W. ft. 504; 
Hood y. Oglander {l%ti), 34 Bear. 513; LamU v. A.Vmee (1871). 6 Cb, App. 
597; ‘MaokeU v. MaeksU (1872). L. K, 14 £q. 49; BUis y. Ellis (1875). 
44 L. J. (CH.) 225; Bs Ilutcbinson and TenatU (1878). 8 Cb. D. 540; Bs 
Adam and Kensington Vestry (1884), 28 Cb. i>. 394, 0. A.; Bs Dig^, 
Oragorf r. £diiofidMni (1888), 39 Ch. D. 253. ('. A.; B$ UamUton, Tr^A 
▼. OamiBon, [1895] 2 Cb. 370. C. A.; fU WiUiams, WMams r. 
IPtUtame. supra; 2^ Oldfield, Oldfield r. ^ddfisld, [1004] 1 Cb. 549, 
C. A.; Re tonoUy, ConoUyy. Conolly, [1910] 1 Cb. 219. Tbe deciaioo 
is Re tfeabiiry. Bonburyy. Fuhsr, [1904] 4IS. C. A,.iQ hrops of tbe 

feift beini abaolate was reversed in Uie House of Lorda, tab am. Oomisl^^ 
y. Bovring-Banhurii, [1905] A. C« 84, oo aooouAt of the farther diroetiOB 
cootaiDsd io tbe will. 

(A| DatfAt|i« V. PqprAyn (Lord) (167S), 4 App. Cam 61. 


Bbot.1 

Bzpms 

Tnsti 
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Tausrs abd Tbustees. 


Bin. s. 

XxpmB 


Dttlre «Ato 
CBplojmeot 
of A pinoQ. 

DegAtiviDf 

trust 


^word or an expresa declaration o! tmat in a will ia eon- 

etrued aa merely precatory or reoomnieadatory (/)• 

s 

20. A direction or desire or recommendation in a will that a par- 
ticular person shall be employed ae agent or in some other capacity 
in connexion with the testator’s estate does not create a trust in 
his favour (m). 

21. A trust will not be imposed where the language of tbe 
disposer expressly negatives his intention to impose a trust (n). 


Truitibf 22. Where proii^rty is given to a person upon condition that 
inpciltioQ of g certain act or confers a certain benefit on another person, 

A CO (ofi. condition may constitute a trust if it is directed to be, or must 
nt^cessarily be, i>erformed and satisfied out of the property, and 
coDB^uently imposes a fiduciary obligation in respect of the 
property (o]l; but it will not be construed as a trust if this is not 
the case and the condition merely imposes a collateral duty(p). 
Similarly, a devise of land upon condition of paying a sum of 
money or on annuity does not create a trust, though it may create 
a charge (j). 


Tnutbj 
crciUoti of 
A cbitgv. 


23. A charge does not in itself create a trust (r), but it may do 
so if it is coupled with other trusts or the context otherwise so 
requiree (s). Conversely a trust may amouut merely to a charge (f). 

(f) UugKu T. Awftt (1S4U], 13 Sint. 490; f. lM(ul$on (ISOS). 

It Noo. r. C. C. 268; WiUiam v. JMerU (mil 4 Jur. (n. 9.) 18 ; Ctarkr 
y. (1806). L. It. 2 Ha* SIC; imns r. SuUit'nn (ISGU), L. R. 8 Kq. 
073; Ti Ttira Tt i*<M r. 7« Boem TarAa^ 11002) A. i'. 36, P. C. Even 
the ex pitas coutitutiou of a p(*rMn ai trufltc^ may, if the cootext so 
requires, be disregarded (JUorrte y. Morris (IS86 ). 10 1j. Ji. Ir. 37). 

(m) Bydcfvrd t. ifecAr/ord (17S3), 4 Bro. Pari. Cua. 38 ; v. f^owlrif 
(1838), a Cl. 6t Fid. 120. H. L.; Binden y. Stepkin$ (1846), 2 Ph. 142; 
Fofier T. FUley (ISSl). 19 Cb. D. 318. 

(n) Re Piit Rivtr$, v. PiU Rteeri', (1902] 1 Oh. 403. C. A. 

[9) TfmM y. Wilkiti (1662), t h, 6i S. 232, 239, Ex. Ch. ; Mmhani 
TAvinfi Co. V. A.^0. (1671). 6 Cb. App. 612 : A.-O. v. Wax Chandtert* Co. 
[ittulfT, WnrtUno, ftc.) (1873). h. R. 6 U. L. \; CHnninnhan v. Pool 
(1878). 3 App. Cas. 974, por I^rd O'Hsgak. at p. UOS; He Kirk, Kirk v. 
A'irt (1882). 21 Oh. l>. 43i. C. A., for Far, J.. at p. 436; Ho Riohardoon, 
Skuldkan v. Koyal Koiumal Lijeboai IiuiUution (1887). 56 L. J. (Cll.) 
784; Bo RUkariUon, Bickardeon y. Bichardem, [1904] 2 Ch. 777, per 
JoYca. J.. at p. 780. 

(p) fCtnyAaffi T. Loo (1846). 16 Sim. 396 (not to eonimit waste); Bi 
EirlutriUon, Biokardoon v. lupra (to provide a home fur a 

luaatio il the latter eboae). 

(9) tiodgt y. ChMreliwDrd (1847), 16 Sim. 71 CvnAtflyAuti v. Fool, 
svpm. at pp. 090. 099, 1002. 

(r) KiM y. DfinUon (1813). 1 Vee. & B. 260; v. A^dreve 

(1628). 4 Bum. 478: Harriooon y, Vuiptan (1842), 2 Dr. & War. 206. 
304; IlMghoi T. KeUy (1843). 3 Dr. St War. 482 ; Franoio v. Orovrr (1846), 
6 Hm. 39. 49 el ee^,; Ponatione and Bocuoiti (CommimioHert) 

T. wytrsult (1846), 2 Jo. St l«at. 182: Hodp y. (;itarr]ki0arr| (1847), 16 
Sim. 71: Jaegvoi r. Jaofuol (1850). 27 Hear. 332; DteA‘«aioii r. Teaodole 
(1882), I Pe 0. J. SiSm. 62.C. A.; WiJliamoy. ;trUe (1876),L R. 7 U. L* 
408; CttantitflUm t. Feot, OMvra, por Lord O'HagaK, at pp. 991 eiooc., 
and sea^ls (jnsirriKs, Vol. dV„ pp. 170 oi oe^, 

fo) MB r. Rams (1839)^.4 My. 4e Cr. 264; Cibnfo6fs Donationo and 


(I) For note (I) see p. 17, post 
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24. Wb6r6 a peraon, in terms which import a dotj to exercise^ Stor.i 
the power, is empowered to appij property for the benefit ot each fixpi eu 
members of a specified class of beneficiaries as be in his disoretion Tr^. 
thinks fitf asid there is no gift over in the event of his not exercising (a 
the power, a* trust is created in favour of the class; and the whole utartd a 
class, if and so far as the trustee does not exercise bis discretion, 
takes the property in equal shares (u). The power does not, 
however, assume the nature of a trust if there is a gift over in the 
event of its not being exercised (b), or if the language does not 
intimate an intention to make the exercise of the power a duty, 
or to benefit tlie class otherwise than by the exercise of the power (c). 

A power given by will to trustees to confer a benefit oU a person 
in an event which virtually takes place in the teetator'a lifelinje 
may confer the benefit on that person (if). 

(iii.} </ SuhJtd*matUr or iVopeHy. 

26. In order to raise a trust, the property to be alTectoJ by it Ceruioi; 
must bo cither expressly designated (e) or so defined that it is ofiuUjoct. 
capable of I)fiinga8cerliiined(/). Otherwise the trust is void for 
uncertainty 

Bffuetti r. (tB45). 2 Jo & Lat. 182 ; v, 

notmoA (iS4S), 10 1. Kf\. U. 360; JncqMt v./ac^urfflSCO). 27 Bl'SV. 332; 

S»Umnh V. l;orrift (1801). 3 De G. 3c .T. 270« V. A.; Uam v. Fewkti 
((SS4). 2 ilcoi. 3; M. 00» per Wood. V.-O., ut p. C3. 

(0/Mvjioa x.CkrLe (1811), 18 Vcs. 247, per Lord RLOOM. L.C., at 
p. 287 ; ilfxm v. fvpro, at pp. 08, UO; and we aoto (m). p, 63. 

poU. 

(а) I><jylry v. A.-C. (1738). 4 Vjn. Abr. 485; T/on^ncre ▼. ^room (1802), 

7 Vcs. 124; Brt>if>n v. (18(13). 8 Ves. 561. aJUriued (1813), 8 Vra. 

87C. H. L.; (.'ruwyr v. Colnan (1804). 0 Vw. 319; CeU v. Wad4 
(1807), 16 Vcs. 27. varied on apiM'sl, ih 3 asm. WalUr v. Jfoufide (1618), 

19 Ves. 424 ; v. Jiaker (1KI2), 16 Ves. 476 ; liirek v. Wodi 

(1614), 3 Vcs. & B. 108 ; Grnni v. Lynam (1H28), 4 Ru-l 292 ; OrUtetoH v. 

/Ctrsopp (1H38K 2 Keen, 653; DvrroH^k v. /'Atkvr, Lac4 ff v. PAilcox (1840), 

8 My. A iV. 73 ; /'my v. Turner (184K). 2 Ph. 403 ; lAHU v. Neil (1662). 

JO \\\ K. 502; lU f-apiitt$ IT#/? (1868), 2 l^rew. L Sin. 627; Bullni. Oruy 
(1869), n Cb. A))|>. 26; Varihew v. fMmgkl (1872). ^6 L. T. 834 ; A's Hueawi'e 
Trasli (1877), 47 L. J. (cii.) 68; and see titlee CriAmTiKS, Vol. IV., 150; 

EquiTV, VoJ. XIU., pp. 09,70. Equal diviuotf » made on ibo priuuiple 
that ‘^equalily is eqmiy (Dcylry v. A. O., supra). 

(б) Re BrierUy, Brirriry t. BrierUy (1804). 43 W. It. 30. C. A. It ii 
immatenal that the gifl over is void for remotemM iJU .Vpruyue. MiUy v. 

Caps (188D), 43 L. T. 236}; but a mere gift of residue it not such a gift over 
as prevent the class taking if the power is not etcrcuad (Ee ^nerley, 
finerlsy v. Bricriey, tspra). 

(f) karOxnou^K {Duke) v. CadofpAwi (f^ord) (1780), 2 Ves. Sen. 61; 

V. (1704), 2 Coz, Kq. Cu. 396; Corterry v. K*CarfAy 

(1881). 7 L. B. Ir. 328; Ke H'eaUs* SeUlemeni, [1807] 1 Ch. 269. As to 
the &tinclion between trusls and powxn, s^. further, title Powsrj, 

Vo). XXlir, p. 60; FarwoU on Powers, p. 0; Bs BoUAkye, Freki 7. 

Calmody (1886), 32 Ch. D. 408. 

(d) Twud^k V. fweedols (1678), 7 C%. T>. 633. 

(e) 9pra«as v. faraard (1789), 2 Bro. C. (*• 888, 567, 688. 

(/) Steed T. Hettof (1677), 6 Ch. D. 225; % Rm, BxforU Ckegk, [19041 
2 i. B. 769, €. A. A trust of dividends fori period which is ne^eble o! 
being eacerUioed cannot be upheld [Be Jfoors, Prior v. Beere, [1901] 1 Ch» * 


For note (g) see p. 18, pot4.s 
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A trofit of the reddoO of a fond after ft gift tbereoot of an 
Qodefined amoant for ao object which for ao; canae fails will be 
an efTeetoal trast of the whole fund (k). 

26. A trust luay be declared of a fund contingently t»n the fond 
sabsequently coming into existence (i). 

(iv.) Dai^tiwfi ef O^'teU or Vnoom to U Smufitod. « 

27. Except where the objects are charitable, in which ease 
some latitude is allawed (j),the objects or persona to be benefited by 
a trust must he expressly designated (Hr), or so defined that they are 
capable of l>6ing aaeertained (/)• Otherwise the trust is void tor 
uncertainty (m), and there ia a resulting trust (n). 

936). oWheru u fuud is givou iu trust u to a part, tlie amount of which is 
cspsblr of bHii^ useertsin^d, for so object which fails, and as to the 
mMaiinlor fur aaother object, the aift is h^d to fail as to the part hut to be 
good m to the reoiainuvr {MUford t. ffsynoU# {1H42), I Ph. 165; Re 
Vaufkitn, Vnughan v. Thomne <1866), 33 ('b. V. IH7; and in the case 
of coaritablc trusts, see litJe Charitixs, Vol. IV.. pp. HS ct teg.). As to 
a trust of a sum seonred by a promissory note or deposit of title deeds, 
see note (/), p. 12. ante. 

(C) Ro Moore, i’rtor v. Moore, (1901 1 Ch. 936; and see p. 15, auto, 
p, i7. )*oel. 

(h) mT.A. f7.(l967).L.R.4Eq.S21:f/tfstorv.;iWtoch(J672),L.U.i4 
Kq. 45: i)rrw«os V. (1M74).L. R. IH Kq. 114; fto iri/iianu (1677), 5 
Ch. n. 730: ReJHrkeU (1676), 9 t:h. 1). 676; f Jtompflcy v. t>af*g (1870). 
II C'h. 1). 940 : Be Hogereon, /fmf v. hee, [11^1] 1 Ch. 715; and sue title 
CnARTTiB.s. Vo). IV.. pp. 140 ti $eg. Formerly such a mfi was liidd to bo 
void fbr uncertainty (CAApmon v. hroKn (laol), 6 ves. 404: A.-O. v. 
//tnrwioA (1820), 2 Jac. W. 270: Cramp t. Blagfooi (iS5H), 4 K. J. 
470; LiM^rcy r. (?arr (1810). Madd. 6c G. 151; t'owUf V. (1864), 

33 Buav. 616). 

(0 Wwxie V WooHe (1830). I Uy. 5c Cr. 401. 

ij) Moriee v. Unrham (RtoAop) (1805). 10 Ves. 523, 541 elteq,; see 
tide t'llAKtTiR^ Vol. IV., pp. 106 cl Iff., 147, 153, 155. 156: but see 
Dotu (m). infra. 

(it) Sprange v. Barnard (1780), 2 Bro. 0 C. 585, 5S7, 066; 3foriee j. 
Ihrham (/fiir4op), i»/*rri. at pp. 042, 543; Re Urtleg, UetUg r. Il^g, 
(1902) 2 Ob. 860. 

(f) Wright V. Alkyat (1A33). Turn. A R. 143, psf Lord Eldon, li.C., at 
pp. 108. 109: 3Uad r. Mellor (1877). 5 Ch. D. 225: sud see p. 27. poet. 
A Inist for a peieou's family is sufUdsDUy deftiiite (Oranty.Lynom (1828). 
4 Uurm. 292: Wood* v. IFoo^s. eupra) ; and so is a trust of a sum whereout 
to jtatiedy the judgment, if any. in a ofmtomplated suit, or if uooe, 
then ou Hi)cd&^ trusts (T'arii^ (AVw^) y. A^*fMcU (1661), 8 Giff. 287). 
As to where a trust is created by words of reference to another declared 
trait, see JUndU v. TayJor (1855). 5 Do 0. M. 5s G. 577; Bogd t. 
Bovd (1863), 9 L. T. 166; Ue.iemitn v. (1870), L. R. 11 Eq. 522, 

538; Voopn\. MnedonM (1673), D. K. 16 Eq. 258; t. Prideaux 

11676), 2 t^h. ]>. 413; Be Benere, Bernere v. Calvert (1692), 67 L,T. 849; 

MarkeWood. IVotiekaamt. Wood, [1913] 2 Ch. 674. C. A.; Beaumonf, 
Bradekam v. Packer, [1913] W.^. 259, 0. A.; Be Fmer, Ind v, Fraeer, 
IltlU]2t.1j 224. 

im) .Vortce V. Durkmgii (Rtshop), enpra, at p. 543; Buckle V. Brsitow 
(1804). 10 .lur. (K. 9.) 1096 : Yoap Ckeak Rto v. Ong Cheng Aao (1875). 
L. R. 6 P. 38); Be Beileg, Betlegy. Hetley, eupra: Te Ttir, To Paea v; 
Te Roffp Taroha, [1602) A. ^ 56, r. G. A trust for such beoevolent pur¬ 
poses, or other purposes, not being oxchmvely ehariUble, as the tmteee 
may dotermiue (Jamet r. Alien (1817), 3 Her. 17 ; AVie v. 5slby (1636), I 


(ft) For note (a) eee p. 19, poi9 
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28. AVliere fiev^ra] objeclB are designated, a discretion may be 
gi7en to the trustees as to whieb sliall be benefited and in what 
proportions (o)» 

29. Trneteee may be given a discretion as to Uie mode in 
which a designated object or person shall be benefited (p). If they 
fail to exercise the discretion through inability to do bo or other* 
wise, the object or person nevertheless takes under the trust (u). 

30< Trustees may be given power to vary the object or person 
to be benefited by the trust (6). Where they have an absolute dis¬ 
cretion aa to the conversion ol the trust property either from realty 
into personalty or from personalty into realty, their exercise or non- 
exercise of the discretion may affect the respective rigbU to the 
trust property of the real or porsonal representatives of a ^ne- 
ficiary who dies while the trust is subsisting (r). 


SSOT.l 

Itprtu 

Txitftt* 

Diicntioo of 
trufMMlo 
object!. 

Diaeretioa ai 
to iBode ot 
be&eflt. 

Power ot 
tntitoef *' 
T!rv ob 


^fy. kCr. see, C. A.; Tie fle^itte h'iiotf. Oete$h$ad i'&rjtontion t. l/utUpefh 
{tSS3). 50 L. .T. (cii.) 132; Vlair v. y^KnmM, ]i0O2| A. 0. 37: B^QnnLm, 
Le Pitiff V. A^ O. (1U13). lOB L. T. 055, lever^ m anutjjor puint. [JVHj 
1 rh. W. A.), or for Hueb cbantahle or rcltjrioue foHtitutmiu m Ihe 
trustees may ioloct (^pimoaci (or .Vocinlyrr) v. (1005) A. C. 124, 

503). or " for inMonary purposes" {HeoU v. Urownrig^ (ISSl). 0 L. H. fr. 
246), or "for the L4»nVn work" (i^ AlIap*! KeUxte (18SS), 21 L. K. Ir. 
273), or oi mouey " to he given in private charity " v. BtUcker 

(1823), Turn, k R. 2ei>), is void for uDoertairily. A trust is void where 
the directioQs aro so vague that it canuot bo said what the testator meant. 
tui that ho has in effeot given to someone else pow^r l4> make a will fur him 
iDKtead of making a will for himself {Grimontt (or JVociVyre) v. f?nmoiid, 
0 u;w<i, i>*r I/ord llAtlBUKr. 1,.(;., at p. 126); but a trust for such ohKritjea 
and utlier puKtio purposes as lawfully may be in a named parish is good 
*l)oUin V. Mnedmnot fl868). 3 Cb. App. 670). It M'cinH Ui follow from 
</oef V. .Voimo (1876), 3 Ch. D. 278, that a tTuat of a mm of money where- 
uitb to buy an advowsoo and present "such fit and proper person as'* 
the tnisteea may in tbeir uncontrolled discretion select, is valid. See also 
titloTiiARiTrES Vol. IV., pp. 147, 148. 

(a) Moriter. Durant (/firkop) (1805). lOVea. 622, pt ■ lyord Klook. L.C.^ 
at pp. 537. 543; see pp. 4» el 107 ., poei. 

( 0 ) Pa^e V. \Vay (IH4D), 3 Keav. 30; Re Ihuglu, Obtri v. Tforrow (1887), 
36 Cb. D. 472, C. A.; Jie //rary r. Siroiyf (1888). 39 Ch. 1). 443. 

C. A., per Cotton, L-J..atp. 451; 8mUhr. Cock. (191IJ A.C. 817. P. C. 
As to where the trusloes do not exercise the diS(;retioo entmsfod to tbom, 
lee p. 17. ante, As to when trustees for charitable objects ojay exerewe 
A ehoico or discretion in respect of the objects, see title UfCARirms, Vol. IV., 
pp. 13% 147, 150, 274. 

fp) Licete^ V. llarding, Lite$ey v. Beck4U (1830), Tarul. 460; Oodden v. 
fTrotfAttrsl (1842), 10 8 iru. 642,j>er SnADWEtL. V.'C., at p. 656 ; JU Biyant, 
Bryant r. J/icWey. [1804] 1 Gi. 324. As to the exerciso by trnsteeti of 
powera of advaocement for the benefit of errtwit yur Irngt, see pp. 28, 29, 
petf; title iKfANTS AMD C^IILPREN, Vol. XVll., pp. 92, 93. 

(a) Oiugk v. BuU (1847). 17 L. J. (Cu.) 401. 0. A.; see p. 17, ants. 
Where trustees arc bound to apply tbe iDcome af property for the benefit 
of a penon duisg bis life, a discretion vsaled in them as to tbe mode of 
applying it does not prevent its passing on hii bankruptcy to bis trustee in 
banl^ptey (Greew v. SpUer (1830), 1 Russ, k M. 395); see title Bams- 
kCPTCT AMU iNSOLTSMCr. Vol. If., p. 149. 

( 8 ) Ckrisi'e UoepiUU v. (TrosMsr (1849), 1 Mac. & G. 460. 

(r) T. May (1734). cited in OnidsUff. Onidai (1745). | Atir. 254, 

25^; lFa£Uf v. Dswm (1763). 2 Vec. 170 : Amier v. Amltr (1798), 3 Ves. 
'^83: Wheldais v. Partridge (1803). 8 Ves. 227 ; Van v. BarnaU (1812), 
19 Yes. 102; PoUsy v. Heymowr (1837), 2 T. ds C. (&X.) 708; 8 siifkwidt ?, 
Snith^uslc (ISfl), 12 ^ Cb. B. 181, » 
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81 Trustees may be gh^en & discretion as to tbo retention or con- 
TersioD of trust properly of a wasting nature (ct). In that case the 
mode in which they exercise their discretion may affect the respec- 
tive interests of persons beneficially iuterosted in the imst property 
for life and in remainder (0* 

(▼.) f'tfMjMe Cofutitutm of o Tr^tL , 

32. A trnst may be completely constituted without commutiioa- 
tioD thereof to the Uustoo or to the eutui que trutt(f), 

A trust is not af^ted by the fact that no trostee is named, or 
by the fapt that the trustee who is named either refuses or is unable, 
through death or otherwise, to actQ;). 

< A trust of proi)erty docs not de^>end on the immediate existence 
of a fegal estate in a trustee to support it {h), 

A suttlcment of a i)olicy of assurance is complete without notice 
to the assurance office (0» and a settlemcjit of an equitable interest 
in stock is complete without notice to the trustees (((:). 

33. The fact that the creator of a trust does not transfer to the 
trustee the legal estate in tho trust property which he subscqueotly 
gets in is immaterial ((). Similarly, an assignment of dobts to 

(d) Wrtv V. (IS44), 14 .Sim. 202; v. MitcKie (lS40)r ^ Hare, 

70; Spfirling v. Varkcr flS40), 0 lloav. 524; Murray v. (ihH» (JSj 3), 17 
Jar. 816; Johntiouo v. iioon (1868), 4 .lur. (N. 8.) 356 1 lit kiiUtU 

(1870), h. it. 11 60; and sec pp. 30 <i ietj., 128. 120. Trustee 

who exmiie the disorclioa by posiponiiig couvriniun will oe presumed to 
do soVn^P^Sy, and arc not bound tu exrnriM the tlisri’otioii lu writing or 
proservo eridenoe nf their exen iee of it {He (Mth, Connell v. Oddy (lOlO), 
104 L/I. 128,131). 

(f) A/umiy V. Giant, ivpra; He yorringhn, Brindley t. Partridgt 
(1870), 13 Ch. ]). 654, K\ A. ; Gray v. Siggtn (18b0). 16 CL. D. 74; lit 
Cltaarefler. ( 'hanetllar v. Ifrovn (1884), 28 Ch. I). 42, C. A.; Bt BUcaim, 
BrandrelK v. Cofeiit, [180U) 2 Cli. lOU ; lU IJodgton v. BtiUs, [1907] 1 
i'L. 22. But (be iulvtMiou of the creaiorof (bo trust (hat (he interests of 
I ho parties shall be agoeted by tho cxcirisc of the discretion must be clear 
{(hetny. Briiicn (1863), 1 l*>e G. J. Sui. 849. V. A.; He Sheld&n, A'trouv. 
.<?Aild(»(l86H).39Ch.D. 60; HtThomaa, Woodv. rAomos. [1801] 3 Cb.4R2}. 

(A T<^ V. Jjcitkead (1A34). Kay, 658; .4rm«(roRy v. Tmprrfju (1871). 
24L. T. 275; Middfthn y. Bollock, Ei park KUioii (1876). 2 Cb. I). 104: 

V. i^evriag (1885). 31 Ch. D. 282. A., jkt Lixplxy, L.J.. at 

p. 290; iFsw. Ttaner and Garrardt Ttuekt v. Uu}ding, [I807j 2 Q. B. 19, 
C. A.; but soe He (Joun», Grrea y. Bnifey. [1913] 2 Ch. 478. 

(g) /hf’lrnMa r. Tta*dak (1862), 1 lie G. .). & 8in. 53. per Lord 
WB8T8URT. L.C., at p. 00; Bigqtrt t. Krcnt (1853). 5 E. 4 B. 367. per 
Crompton. .1.. at p. 3^4; and m pp. 24. 67. post. 

(it) A.'G.v. £>0Ma4iig(Io(iy)(1767). Wilm. l.prrWiLUor.C.J., at p. 225 ; 
and see p. 67. potf. As to charilable tnu>(s. sco title (*;uitiTi£». Vo). IV.. 

E . 168; but S4V Gmcciiof V. llaUun (1767). Amb. 643, per Lord CaMDSN. 
.C., at p. 644; and note^tf). p. 6, ank. 

(i) i'offsicM4 V. y^antrff (1834*), 3 Uy. A* K. 36; Pearioa t. Amicable 
Aitnraneo Ofict (1859). 27 Boac. 220; He King, Sewell v. King (1879). 
14 Ch. D. 179; JMsIiet.y. H yaee (1860). 12 I. Cb. H. 289. C. A.; bat see 
Ward Y. Avdhmd (1813). 8 Keav. 201. ^ 

(b) Bosawitoa t. DonultUon (1864), Ray, 71); Yogis v. HucAe# (1854). 
3 Bin. A G. 18: Be iruy's frusts (1864). 2 De G. J. k Sm. 386, C. A . 
where the setUur retained the deed in his jwssession aud subsequeaflj 
destroyed it and made a will diiposiag of the property. 

(I) OiAcrt T. Opcrion (1864). 2 Hem. k N. 1)0; Be King, Seirelf 
King, supra; A*oaiSy v. ifo^n (1887). 37 Cb. D. J4L C. 
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tnistoea u a complete oonetitutioo of the tfuetr although there li fio S«ot. a 
aesignment or delirery to them of the eecarities for the debts (i»)l lipmt 
The disposer must Dot» however, retaio a control over the property TraiU. 
which ie ineoasieteot with an intention to create a trust (a), — 

8i7B-S£Cr. 4.— TrutU, 

*34. Where a person either under a legal iostruuient tn^r nrot secret uorter- 
or uoder a testamentary instrument ie given property either abso* •undJagwitb 
lately or upon an indefinite trust, but there bas»bMn some parol or si to* 
written undertalciug or understanding between him and the die* 
poser of the properly, not cltithed with the roquisite formalities for 
croating a trust in law, thnt lie will hold it in trust for some parti¬ 
cular person or object, that trust, if it can take effect (6), is oiiforcM 
iu equity on the ground that his failure to perform it would an 
act of fi Aud (c): if, on the other hand, the trust is for au abject which 
is prohibited by law, the gift is void (rf). Whoro, however, the 
intended trust, though not actually void in law, cannot take effect (c), 
or is not coromunioated to the donoe, or is not assented to by the 
donee during the lifetime of the disposer, or, in the ease of a trans* 
action intrr tiros, before the donee lias otherwise lawfully dealt 
with the nro]^rty, the following rules apply, namely :^(1) If the 
gift is to the donee ostensibly for his own benefit (/) he is regarded 
both in law and equity as entitled to the proi’orty, so that if he 
a|)[dies it for the benefit of the object secretly indicated by the dis- 
poser, be does so as a voluntary gift from himself (g ); and Ji) if 


(ta) Ke Pairkk, UilU v. rotAam, (ISO!) 1 Cb. 82, C. A.; oompere 
Varkerv. UtoHn (180S), 36 L. J. ( cm .) 4G. 

{a) Wfunlhi/ y. iNirr(l637), I Keen. 5r»r. 

(&i Journey y. M<icd^ald{l\ii^)t IS Sim. 6. 

(e) Pory v. Jurftn (1680). 3 liep. 2l [381; Crook r. Brooking (1686), 
2Vorn.50; />rtfiy y. f^nv(1689). 2 Vcm. 90 ; A'ofr y. .VoA (1718). 10 Mud. 
Krp. 404 ; v. (1738). 1 Atk. 44?; Adlin- Um v. Cann (1744), 

3 Atk. 141 ; Drakeford y. IVi/W (1747), 3 Aik. D39 ; i^arrow y. Orwnougk 
(1706), 3 Vei. 102 ; rAnmOerMia v. .4y<rr(]8J3), 2 Vei. & 0. 209; Smith v. 
AtUnoU (1826). 1 Ruu. 206: Podnort v. ^UHSiwy (1836), 7 Sim. 644 : 
Bufgea y. Jackgon (1803). 10 Hare. 204 : Tog vf Ferrig (1856), 2 K. A J. 
307 ; Carter v. Often (1857), 3 K- & J. 591, por Wooi>, V. (\, at pp. 602, 
603 ; J/ori v. (Viaper (1861), I Jehti. h H. 302 ; A. G. v. Dilhn (1862), 13 
1. Cb. R. 127. C. A.; Jonet y. /ludfry (1868), 3 Ch. App. 362; MoComitk 
V. Grooan (1669), L. R. 4 H. L. 82 ; Irvino v. SaRtmn (1869), L. R. 8 Kq. 
673; Atof^n y. Bnnon (1876), 10 I. R. Rq. 460 : He FUet^ooinl^ Sidgreovgg 
y. ^reteer (1880), 15 Ch. D. 594: 2U King^i KgUtto (1888), 21 L. R. Ir. 273; 
Rg dUod. IVRAam v. Andrew, [1900] 1 Ch. 237; .Vorri«m v. 

:mi] 1 I. R. 360; Rg Ucddwi, lAevdyn y. WnthingUm, fl902] 2Ch. 220, 

< A.: Re Oardom, Lt Page r. A.-O. (1913), 108 L. T. 905. reversed on 
another point, [1814] 1 Ch. 663, V, A. As to st'crct tnsti for charities, 
esc6 title Craiuttes, VoI. IV.. pp. 143, 144. * 

(d) Muckltsicn V. Brown (1801), 6 Ves. ff3 : Siiekkmd v. Aldridge (1804), 

9 Ves. 616 ; Euggell v. Jaekgon. gupra: Tee v. Perrii, oupra; Springjdt v. 

(1871), 6 Cb. App. 333: BowOotAam v. IhMmrtt (1878), 8 Ch. P. 

430. 

(e) Burney v. JfaedonaU, oupra. 

Jf) WaUwve V. TeA5i (1850). tK. St J. 413; Mcgg v. Codper, lupra; 
•^oneg y. BadUgt lupra; MeCormiek y. Oregon, gupra: BowbotAasi t,» 
PunntU, gupro ; Ggadii y. Bemple, [1903] 1 J. R. 73, C. A. 

(9) lomas i. RipUg (1850), 3 Sm. St G. 48, 78; Beddit y. Somplg, 
Wipra, • 
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fiioT. 3. tb« giit to the donee olteniibly on an indefinite traAt(h) or on 

Exprert terms which in the circnmsteneee creete a resulting trost in favour 
TniiU. of the disposer he holds the property in trust for the disposer 
or the heir or oeit«of-kin or residuary devisees or legatees of the' 
disposer according to the circomstances and the nature of the 
property. 


AoceptAuce 
b/ uca 
Mqoietcenoe. 

OI(( to lerenl 
00 Mcret 
under* 

ittodlof; 

with one. 


35. A person accepts a secret trust if he silently acquiesces in 
it when it is communicated to him (A;). 

e 

36. Where the proi)eriy is given to more than one on an 
undertaking or understanding with one of them that it shall be 
held in trust for some particular person or object, the question 
whether the interest of the other donee under the gift is affected 
depeiflR upon the time when the undertaking or understanding was 
entered into. Doth donees are bound if the undertaking or under¬ 
standing was entered into on behalf of both previously to or at the 
time of the making of tho gift, although it was without the know* 
ledge or consent of the other donoe (0; but it is otherwise if the 
undertaking or understanding is entered into by one only after the 
gift has been made(m). The (act of the gift being to the two as 
tenantR in common,or otherwise separately, strengthens the case in 
favoitr of the interest of the other not being affect^ (n). 


Scfl'fisCT. 6.—A/eeutory TrutU, 

CoDifructioD. 37. An executory trost, where the declaration ol trust is tn 
tlie form of a direction to create by a subsequent instrument certain 
trusts not defined with absolute precision by the disposer (ci), is not, 
like an executed trust (p)> construed according to the legal effect of 
tlie language used, hut is construed so as best to give effect to the 
apparent intention ol the disposer (t;). 


(A) Johnson r. Ball (1851), 5 He G. A: $m. 85; Biddulph, SzparU 
NorrU (ISOS), 4 Ch. App. 880; Bs Boyes, Bouu v. CnrriU (18S4), 26 Cn. D. 
551. 

(i) Britik V. (1^55), Amb. 264. 

(k) Pains 7. liaU (1812), IS Ves. 475; lomoz r. RipU^ (1555), 3 
9m. A G. 48, Mr Stuart, V.-C., at p. 73: Tee v. FenU (1856), 2 K. A J. 
357. 303. 364: Bo^bciham v. Bunnell (1878), 8 Ch. D. 430 1 Be King't 
EeUiU (18SS), 21 L.R. ir. 273, per UONBOE. J., St p. 377. 

[l) ivUMdi V. Jaeksen (1853). 10 Huv, 204: Most v. Cooper (1861), 1 
John. A ll. 352, per >Vooo, V.*C., at p. 367; Be King'e Altaic, supra, 

S r MOUKOX. J., at p. 278; Re Stead, Wiiium v. Andrav, [1900] I 
u 657, per Varw£LL, J., at p. 341; Qeddis r. SmpU, [1003] 1 1. B. 73, 
C. A. 

itn) Mon v. Cooper, enpra, at p. 367 ; Be King'e Sslale, supra, at*p. 278: 
Bs Stead, Wilkam t. AftarfWt supra, at p. 241 •, Ooddis v. Ssm^, 

(«) Tee V. Ferrte, eupm; Avbofham t. DunnOt, supra; GedM ▼. 
supra. 

(a) 8^ p. 7, anti. 

(p) 9ee pp. 12 si ssq., ante. • 

(f) Fearue, Contiorat Remainders, lOtb ed., 1844, Vo). I., pp. 136 
si ses. ; leoMrd v. Suesex (Jjpri) (1705), 2 Veru. 526; Papiihn v. Votes 
J1728), 2 P. WxDO. 471; Olpnarekp (lard) v. Posnils (1735), Cua. temp. Talb. 
*3: TfriaiU t. Pennon (1758), 1 Bdeu, 119: Austen v. Taulor (1769), 1 
Eden. 552, 566; leekuT.Bnes(lM), 1 BaU A B. 210, 225: BUekhumr. 
9U52si (1814), 2 Vn.w B. 367; Jsrtmis t. A'sftAM^iwIaAd jDa^) (1820), 
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t 

88. An executory trust may be declare for an object not at tbe 

time in eiietenoe (fl bpreti 

Trasta 

39. Wb^e the dis^oeer baa clearly contemplated a ducoession —^ 

of beneficiid intereete in tbe troit property, or a ethet settlement, 

equity either directs the limitation of life interests with renmindere 

in tail or in fee simple or absolutely, as the case may be, notwith^ ot SateMU. 

standing that the words used in declaring the irnet legally imply 

the immediate limitation to tbe first boneflciaries of an estate in fee 

simple(f) or in taii((), or an absolute intdrelt(e); or otherwise 

directs a strict eettlement so far as the lawful methods of conveyance 

ing will admit (t). 

40. In directing a settlement to carry out an executory trult, ifoaincstioo 

equity modifies any inapt provisions in tbe trust os defiutd by of iwi 
the disposer (c). provi^ooi. 


41. Where the liniitalione directed by the dis]> 08 er, if con* 
strued according to tbeir legal eiTect, would create on illegal 

S etuitj(d), equity, in Lho case of an uxecutory trust, directs 

a limitation of interests os shall roost closely approximato penult;, 
to bis expressed intention without infringing the rule agaiust 
l)orp6tuitieB (c). 


I Jsc. & w. u*0uif§ T. SeiOfy {)%2% best. 370. 373: SioMrr, 
(/ttwn (1832), 6 Sim. 264 ; TAtUipi v. Jnm4 (IS60), 13 W. K. U34. C. A .; 

V. (t'*i#cpsA<) (1370), L. it. 4 11. L. 643 

V. (1676). 2 Cb. D. 44, C. A. : Uattu v. Ila$tu (1670). 2 Cb. D. 304. 

C. A.: rortoU, WolUr r. FanoU{im), 33 Cb. D. 274. C. A.; Noth v. 
Alfm (1863). 42 Cb. D. 64 j B4 HaUaM, BoUatM v. Unphitr (1886). 42 
Cb. D. 62. Where tbe sMiBtsnce of the trustees, wbicb Is uJtimstely tbe 
astistsQce of the court of ^uity Laving jurisdiction in tbo matter, ii 
neceMary to complete the UtnitsUoos expream in the Ueclaralion of trust, 
tbe fact that tbe limilatioos were not completely dec, ired by tbe disposer 
ii euffioJeut evidence of bis ioteotJOD that they should t>e furtner modelled ; 
but where they liave been complctvlj declar^ bj tbs disposer, there is no 
authority for iuterferiug and making tbsto dilTeroot from what tbev would 
ht at law (Austen v. roylor (1769), 1 £ds&, 361, per llinLBT.Lord Koeper, 
at pp. 368. 369). 

(f) A.^. V. ])9vMni {Lody) (1769). Amb. 660. 671. 672. 

(•) White T. (1643). 2 PL. 633. 

(I) Jone$y. Lon^blea (1698).) Eq.Cas. Abr. 392: Xeennrd v. BuetexiEarl) 
(1706), 2 Ven. 626 V. Spencer (1743). 1 Wil. 233 : /iodv. Dod (1766). 

Amb. 274: Stanley ▼. Lennard (1763), I Kden, 37, 96; ^oeford v. /*ro6y 
(1788). 2 Cox. Eq. Csa. 6 ; TAompeon v. FUher (IS70). L. R. 10 Kq. 207. 
A direction to trustees to settle upon issue in tail male was held not to 
exclude Lmitations to daughters (freesr t. Tretvr (1347). 1 H. L. Caa. 
239). * 

(а) 5(enor v. Cnrven. eapre; SheU^y v. ^Ael^y (1864), L. It. 6 £q. 640. 

(б) Bepkine ▼. Mopkftu (1739). West lamp. Hard. 606, per Ijtad JIakd* 

wicn. L.O., at p. 625. As to theaiinilar eoDstmotion of marriage articka 
and testamentary directions for a settlement, see title SaTTLSUBNie. 
•Vol. XXV., pp. 638 ei see. Tbe ooeti of investing a specifiod sum in land 
to be aetUM is dedueteo from tbe amount diMted to be ao invested 
{Owiim T. AOm (1842). 1 Hare. 606). • 

* (cj Be BaiUnce, DaUMce ▼. Lonpkm, svpre, per Kaf. J.. at p. 66. 

(d) fie fisdwrdeew. Parry t . Solme$, [1904] 1 CL. 832; see UtW 
PBirsTcmta, Vol. XXU.. pp. 296,300 el see. 

(e) Eumherfion ▼. ^am6^efeii(1717). 1 P. Wma 302: LyddowT. fiUteM 
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6eot. 3. 

Express 

Tntsti. 


Ailditloa o( 
Aodlltrj 
tmutft and 
povers. 
Trnslii, wbcn 


43* In creating the iroste directed by tlie disposer, equity 
directs the insertion of ancillary trusts and powers not expressly 
contenjplated by him (/X 

fins-S ect. 6.—OWi«i</«ra<wiM Vdidity o/ 

43. A trust in order to be Tatid must not only be efTeetually 
created, but must also conform to the principles of law which 
regulate the disposition of property. 

The question whether a trust is lawful depends on (1) whether it 
is creat^ in good faith: (8) whether the disposer can by law affect 
with the trust the pro])erty or subject-matter to which it is annexed; 
and (8) whether the oljject or Mrson in whose favour it is created 
can by law be bonefited by it If a trust fails in any one of these 
particulars it is illegal and void(pX 


Property 44. Any property or interest in property which a person can at 
fiSMble uf (»r Jq equity transfer or assign, or dispose of inter vivoi, or 

^tbVuQci ^ toshiuientary instrument, can ^ affected by him with a trust 
by an instrument inUr vivo$ or by a testameutary instrument (/i). 


0^54). IS beav. 005; lU flicfMtdion, Parry t. //olmer [1904| 1 i'U. 333. 
but if tlio trust is executed, it is void fur reinotences (hlagt-ovc r. 
Hinuock (J84S)« 10 8im. 371; lU RickttrtUon, Purry v, Holmtg, 

(/) ^I'brM/erd Ih'nrl) v. llcbari (1711), 3 Bro. f\iH. <'m. 3J ; /7imi0 ▼. 
Barton (1815). 19 Vcs. 398; Brewkr v. AnyfU (1830), 1 .lac. & \V. 026; 
Bboa t. Affoa (No. 27 Bear. 634; Be Parrott, rafter t. Parrott 

(1880), 33 Gi. D. 274. C. A. (rastraiDt on suUoipstioo). Powr^rs of sale 
and exchange are inserted where no contrary intention is indicated 
T. Elton (No. 2), lapra ; Ifuer. Ptper (1880). 13 Cb. D. 84S); and for the 
purpose’s of sule the trustees arc held to lie trustees under the Settled Land 
Act. 1882 (45 40 Vkit. c. 38), nnd the amending Aets (Bo Girnirtt Ormo 

tmd !fargroovc'$ ConfmH (1883), 26 t;h. D. 505). 

(p) Trusts are valid or Toid on tho same principles as legal estates 
IJiwgen^y. n A.-O. t. lf'Acafo{]769). 1 Kdcn, 177.perC lahke. M.H., 
at p. 196; anil see pp. 25 «f tey.. 57. 58. port). But ae to objects in whoso 
favour a logal dispMition cannot be made but a vidid trust can bem.ited. 
•HW p. 2 .*.poirf. lae a^uvsQce of tlie property to a trustee who cauuol 
Ivgally hold it docs not in validate tbs trust (8oaiey v. rioeihrvail'm' Co. 
{Sitrtff etc.) (1780). 1 Bro. C. C. 80). 

ik) Trusts and legal estates are governed by the same rules (Bac. 
Anr. 251. tit. Uses and Trusts (A); Biirgen v. WheaU. A.-O. v. 
WheaU, 9upm). As to the ia^eoability of real property granted by 
the Crown or Parlianent as a rev srd for distinguish^ public services, see 
title Gim. Vol. XV., p. 408. CbattcU. or an interest in ohatt^, can in 
some bases be diRpfMod of in equity when not assignable at law {Jocepl v. 
Byont (1884). 15 g. B. D. 280. 0. A., per Brett. M.B.. at p. 284; /Zaaat v. 
Bo5»ASoa(18d6). l.i Q. B. D. 288. C. A., per Bagoallat. L.J.. at p. 292 
(future goods)); see 1itl» Pebaonal PaorERTT. Vol. XXII.. p. 410. A 
liie iutorast with remaindeffl canXot be created in live stoch or consumable 
articles {l£andaU ▼. PussaO (1817), 3 Mer. IDO; Andrtv r. Andrew (1845). 
1 Coil. 688, 890; Tirteifif T. PeisrO (1845). 2 CoU. 262. 288; Pkittipe ▼. 
Bsol (Ko. 1) (1882). 32 Bea^. 25; Cookogne r. Bomson (1872). L. R. 1 jEq.s 
432, per liord Romillt. M.R., at p. 434). except where they form part of 
the stock in trade of a busium (GfSMi v. fV'mM (l^b 2 K. A /. 341: 
^kiOipo T. /W (Ko. I), luprw .* Coatoyws v. uomioa, supra; JIfym v. 
woehkrook, [l9o)J 1 £. B. 980). Ai to trusts of beitlooos and other 
oliattcls settled with realty, see til 
SiHg. 


titl* SiTTLurxMTS, Vol. XXV., pp. 703 
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46. A trust can be created in laTOur <tl any person or object to % 
vhieb a gift can in law be giren direct («). A trust can aJio be Is^reci 
created in favour of a lawful object to whiob a gift cannot be Tnita. 
directly giwan by reason of there being no band to receive it(fc). r^vlal 
Thus, a trust for the benefit of aoimals aerviceable to man objeeteof 
is legal (f), though a trust for wild animals is nol(iK). 8lmilarly» 

a trust to erect a monument, and keep it in repair for a period not 
exceeding some specified life or lives and twenty-ono years after* 
wards, is a legal trust (w). ^ 

46- Trusts of the nature of execatory devises and corresponding Truifci 
trusts of personal property, including chattels real, are v’alia within smiofoiu to 
the same limits of perpetuity as the law preecribf^ with respect to 
executory devises (o). Equitable remainders and reversions add 
future interests can be barred and destroyed in the same mknner 
and by the same process as legal estates of the same description (p). 

47. Where the creation of a trust is made for a fraudulent KMuduieai 
purpose or otherwise than in good faith, or is procured by miS' 
representation, fraud, or other undue means, the trust is voidable in 

the same manner os a direct assurance which ia executed in similar 
circumstances (q), 

(t) Bsc. Abr. 25), tit Um sod Trusts (A); ifur^em v. A.^O, 

V. (1759), 1 Edeo, 177, 195; sod sec pp. 9, unis. 26, 27. post. 

(fc) R^Dcan, Cotptr-Dean v. 5fsrffis (ISK9), 41 €li. 1). SS2. psr Nostir, J., 
al p. 556. A trust is rocDgnisod in equity ootwithsloadiug tlist there 
jA MO wiui que frurt who cod enforce it (ibid.; snd sen f^etiin^aU v. 

(1642). 11 L. J. (cn.) 176; OoU r. Kairta (1676). 3 Ch. li. 276). 

.\n adrowson may be held io trust for the iohsbitaots of tbe parish ; see 
litlo Ecclesiastical Law, VoI. X(., pp. 679, 680. As to trusts for 
rharitalilo snd public purposes, seo pp. 16, 19, anU ; title CifAtimas, 

VoI. IV.. pp. 106 ei 114 d uq., 141 ef ftq. 

(0 PHtingaU t. fuprrr.* Miiford i, R$ynM$ (1648), 10 Him. 

105 ; I/ondon UnivertUy v. Yarrow (1667), J Do G. A .1 72, C. A., Lord 
t’AAKWoKTU, L.O., St pp. 79. 60; Uickie v. i2oi« (1672 .L. E. 14 Eq. Ul; 

R€ DouqUu, Obtrt ▼. BafTois (1667). 35 Ch. D. 472, A.; Re fiean, 
*'ooper‘bt<in ▼. SUvem, iupnt; Armlranq t. Hewn (iHOO), 26 Sj. 11. Ir. 

325; Re Fpvenux, Cron T. hond^m Anti t'ivUeetion Society, [J896I 2 (*b. 
r>0l; Re CreneioH, IfsM v. Oldfield, [im] 1 I. K. 431, C. A. ; Re Jluxoard 
(1006), Timet, 30tl) October; Re Jaekton, Bell v. Adtam (1910), Timet, 

Uth Juno: snd see title CiiAniints, Vol. IV., p. 110. 

(m) A.-G. V. Ifitonpood, Wherteo^ v. rftiwnifv CoUeqe, Oxford (1760), 

I Vee. Sen. 534, 636. 

(«) Ifetiidt; v. Aejflum {Pmident andGtMrdiane), Atylum (IVeitden(o?vl 
0u(trdiane) t. 2icUick (1621), Joe. 160, per PLOVEn. M.B., at pp. J63, 

184 i Adnam v. ('oU (1643). 6 Besv. 3.53; Trimmer v. Danby (1656), 2 Jur. 

s.) 307; Be Lean, CMper>Dean v. dfewnt, lepra, per NoRTfl, 3., at 
pp. 656, 567 : and see titles Burial axi> Guu.itiox, Vol. Ill., pp. 433, 

434; OiUmTIR4, Vol. IV., pp. 118, 119. 

(e) Fesrue. CootiOKent Ketnsiaden, 10th ed. (1644), Vol. I., p. 430. 

(f): sud see iSw., pp. 399 et eeq .; ffor/oll'e (i>idr«) Ooee (1662), 3 
Css. in Cb. 1, H. L., per Jx»nl KomNolUu, L.<^, st pp. 31 ei tag.; A. Q. 

V. Dtitntnp {Lady) (1767), VVilm. 1. per Wiluot, C.J., st p. 16; snd see 
iitles PnnsoxAL PtorzErr, Vol. XXll., pp. 413 st teg.; Kbal PmorsETT 
AK1> CHAtTELS Keal, Yol. XXIV., pp. »1 tf isg. ; wau, pp. 626. 722. 

723. post. ♦ 

ip) Drydgee v. Brydgee (1796), 3 Vcs. 120, 127; Burnaby v. Oriffim* 

(1796). 3 Ym. 266. 

(g) See titles Cokteact, Vol. VIL,pp. 356, 359,864. note (c); Egufrr, 

Vol. xni., pp. 18 sAssg.; Feaudulekt AHnVoiAsLi Coktetaecbs, 
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Sicr, 1 ^ 4d. TrugCa (or ch&rifciee and (or pablic parposee m eubjeet to 
bprcii rtttrictiong, the ooD-obgervaDoe o( which, in MJiy caao, rondan the 
Troiti. trust void or void&bie (r\ 


ChAritAbk 49. A trust lor a uselesa purpose ie void(s}. 

50. A trust is illegal and cannot be enforced in eqoit; i( it 
Uie]<M troiiii. is created for an object or purpose in favour of which a direct gift 
inmoru and or a contract cannot bo enforced in law on the ground of being 
lUagtUiuau. immoral or otherwise contrary to public puiicj or illegal (t). 


Diicretiow/ 61. A discretionary trust for a variety of objects or purposes, 
some legal and some illegal, in the disjunctive or alternative according 
as ^6 trustees may select, is valid eo far as respects the legal objects 
ot purposes, and the truatoes may exercise their discretionary 
selecllon in respect of the objects or purposes which are legal, but 
they cannot validly do so in respect of those which are illegal (u). 
The alternative diecretion in favour of the legal objects must, bow* 
ever, be clearly conferred (w). If the trust is expressly for certain 
objects and purposes, some le^nl and some illegal, the Question 
whether the trust is wholly valid or wholly void, or is parity valid 
and partly void, depends upon the particular form of the trust (x). 
If the portion of the property which would have had to be applied 
to the illegal purpose, supposing it to have been legal, has oeen 
proscribed or can be ascertained, the trust, so fur as relates to 
the legal purpose, will be upheld (y). Whero| therefore, it is 
in the form of a trust for a legal purpose of so much of the 


Vol XV.. pp. S3 It «eo., 103 m.; UisuEraxSKNTAnoK xho Fbaud, 
Vol. XX., pp. 737 ei «ag. 

(f) See title Ciiakitixs, Vol IV., pp. 14 \ €i $$q. 

(») Itrwen r. Ifurdfti (IS82}, 21 Co. D. SC7 (wnere a house devised upou 
trufft to be prsctio&ily blocked up for twenty years was held to have been 
tiQdiapoeod of during that period). 

{D liamiilcn (HmU) r. lf'<ir^(1820). 2 Bli. 196, 209. H. L.; Benyon v. 
NfUlf/old (1890). 3 Uoc. iiG.H ; Thomvmm ▼. TAomiu (JS91), 27 L. K. Ir. 
497 ; Vorf<y t. He^nM^on, {IS99J 1 C^. 449. C. A.; PhilUp4 v. i^ro6^, 
(1S99| ] Ch. SI I. As to gifts for lupentitious uses and purposes, see Utlc 
OuAaiTics, Vol. IV.. pp. /20 el ssg.; a« U> gifts which are void as being for 
purpow contrary to publio policy, see ihtd., pp. 122. 123; as to contracis 
which are void for illegality, see title CoKTturT, Vol. Vll., pp. 390 stss^.; 
HS to tnsu in restraint of alienation, see pp. 29,30,37, 3S. ; and title 

PxRsoMAT. Profkbtt, Vol. XXII., p. 411. As to where the diipo^ 
canoot take advantage of the illegality of the trust to claim a resulting 
trait for hiruseU, see Sfm$ v. IJuglui (1S70), L. R. 9 Eq. 479, per 
Lord RoMii.f.T, M.R., at p. 479 1 Otovm r. Grotm (1820), 3 Y. & j. 163; 
aod'pp. 97. 58. peri. 

(«) S&rrttbti V. //oQm (1740), 9 Mod. Rep. 221 ; GrimmeU v. Mmmeff 
(1764). Amb. 210; FnrerslemCbrporfilioa v. i?yder<i894), 6 De G. *M. 4c G. 
390. C. A.; LonH(m UnwmUtt t. rarrow (1857), 1 De G. A J. 72, C. A.; 
C'arkr t. Qr6cn (1857). 3 &. & J^SOl; Lewu v. Alieahy (1870), L. R. 10 Eq. 
668 ; Rs Ptircy, irkdvhaai v. Kerey, [1898} 1 C^. 569. 0. A., oveiruling 
Johmtion j. Svann (Uli), 3 Madd. 497. and Roi'ir v. Sutton (1836), 1 
Keen. 224. so far as iocoBiistent with Xewu v. Jgasfty. iwpro. 

(4S) Rs Clofkp Biuband v. Jfnrlta (1889), 94 L. J. (CB.) 1080. 
is) Chnjmm V. Rfowa (1801h 6 Yea. 404, per Giukt, M.R., at pp. 410. 
41L 

* (y) /W., at p. 410; Mitfoid v. BsyaoM# (1842), 1 Ph. 186; Be RigUu't 

TruU (186^, 19 W. B. 100; Ckampney t. Doey (1879), 11 Ch. D. 949; 
Fai^km, Vouqhtm % Thomoi (1886), 33 CL D. 187^ 
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propBTij M ie not applied for the illegal purpose, and the legaf 
parpOM ie charitable, it irill attach to the whole of the property 
in favour of the legal charitable purpose (a). The same principle 
applies if the trost is for a legal purpose, with an illegal purpose 
as regards a portion of the property attached thereto (5). On the 
other hand, if the portion applicable to the illegal purpose has 
uot been prescribed and cannot be ascertained, so that it is uncertain 
whether, if the illegal pariM)ee could have b^n carried out. there 
would have remained any residue at all for the legal purpose, the 
whole trust is void (c). * 

68< The objects of a trust, whether single or distributive or 
alternative, must be indicate with sufficient precision either 
specifically or generally (d). If they are left entirely to tbedisi^iioD 
of the trustees, the trust is void for vagueness and uncertainty (s). 

53. The rules of law which render a dis|) 08 ition of property 
void for reu]oteoeKs(/) apply to oquitahle remaiudors where the 
legal estate ia vested in trustees (^r). 

SOB-SKcr. l.^flhJetU 0/ 7Vu4<i. 

(i.) In Oneral. 

54. Trusts for public purposes are either (1) charitable (/e), in 
which case thoy are governed by the law relating to charitable 

(<i) Fuk r, A. Q. (1807). L. R. 4 Eq. m ; WiUiam (1877). 5 Ch. P. 
735: Re { 1878). 0 Ch. l>. 576. • 

(6) Hunter v. buUpek{im), L. H. 14 Kq. 4G; Pownm t. SmaU (1874). 
L. R. 18 Eq. 114. 

(e) Chapman (1801), 6 Ves. 404, 410. 41J ; /.im6r«y t. Outr 

(18)8). Madd. &: ii. 151; A.-O. T. Hinsnutn (1820). 8 .fao. 6l W. S70; 
('ramp V. Flovf<»*i (1858), 4 K. & J. 470; Fowler v. (1864), 38 Beav. 

616: Re Taylor, Martin v. Freeman (1888), 58 L. T. 538, 542. 

(d) Janee r. Allen (1817), 3 M«r. 17 : Jinkcr r. /<.Mon (IH36), 1 Keeo, 
224, 233: fiegU r. Brownrigy (1881). 0 L. R. Ir. 240, 256, 257: uud 

18. ante, 

(e) JUoriee ▼. Durham {Bukov) (1805), 10 Vi«. 522; Jamee v. AUen, 

eupra; K'iUuxm« v. irtlliauM, v. Knehau (1835), 5 L. J. (CH.) 

84; Blair v. Duncan, 11002] A. C. 37: iMqham ▼. VMemon (1803), 87 
L. T. 744: aad see pp. 17, 16, ante; tiUe Charitiks, Vo). IV., pp. 145 
el eeq., 166. A trust for such cbariUble or public puriKmt ' u the trustee 
may think proper Is Told for UBcertaiuty {Hlair v. J>ufM 0 fi, avpro). But a 
trust for such charitable purposes as the trustee roay think praper is good 
{Ckavmcn^. Broun, $upra,ver Gramt, M.K., at p. 410; Moggrutge r. 
TkackueU (1803), 7 Vea. ^). A trust in favour o! a Homaa Catholic 
srohbiabop with a deaire that ha abould apply the property for parochial 
purposes ui his diocese at ^ discretion ie good : aJid a gift to a provincial 
of a Dfonaatio order lor the purposes of a third order, the members of 
which are not bound by vows, is go^. sot for a purpose illegal 
under the Rom^ Catholic Relief Act, 1886 (10 <ieo. 4, c. 7) [Be Van Wort, 
Rameay v. Bourne (1911), Timee, 17th* Febru^); but a trust that tlte 
arab bishop should apply toe property as be might fudge most conducive 
Jto toe good of rehckOQ is void for uncertainty {Dunne v. Byrne, [1912] 
A. C. 407, P. C.). 

(/) See title Pwiruitits, ToL XXII. iP* 293 eteey.; Si Fane, Fane 
vf Pms, fl913] 1 Ch. 404, C. A As to trusts for accumulation of ineoae. 
title PiRFiTumis, Vol. XXll., pp. 37u dsee. 

is) Re Fmeh, AMee v. Burney (1881). 17 Ch. D. 211. C. A. 

(a) Bee title Oharj^iss. VoL IV.. pp. 105 sf sag., H6 ei $eq. 
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sscT.f. ^traste (t), or (2) for public objectd which are not of a charitable 
Sxpreit character (i), in which ease, with certain exceptions, iliej must not 
Tntts. infringe the law which restricts the creation of perpetuities (1). 

Privttetrittu. 5S. Trusts for private purposes may be create in any 
circumstances (m), but they most frequently occur in settlements 
and wills (n). 


Trusts fnr 
be&eSC of 
peiwtifl 




(ii) fAniUd TrvtU /or JnditndHoU, 

S6. A trust of capita! or income for the bouefit in some special 
manner of a porsini who in m juris (o) eonters on him an absolute 
beneficial interest in tlic capital or income, as the case may be (p). 
If the trust in bis favour is not limited to his life or some 
enortfr period, it gives him (q), or, if he becomes bankrupt, his 
trustro in bankruptcy (r), the right to enll for a transfer of the trust 
property. 


Bptd^ or 
diicntionurj 
tnttls c»f 
Incomv. 


57. A trust to apply the income of property for the benefit of a 
person or object in a suecial nsanner or in such manner as the 
trustees think fit is an abeolute trust for tliat person or object (s). 


(«) See title ('makitiss, VoI. IV.. pn. 141 or $eq., 20.5 et 200 el teq.; 
Ef {JkArUr^ortk. Htfbin$on v. VUcehnd {AttkdcMn) (1910). JOl L.T. SOS. 

{h) Sve titles ruAUiTiRS, Vol.IY.. pp. 117 d ley., LiTERAtT ANP 
SctSNTirK? Institutions. VoI. XIX., pp. 200, 20J, 210 d ntq. As to (liu 
power of tnistoos of poblic trusts to act by a msjonty, see v. 

^ahfa(lS32), 2 Cr.& J. 636; Vo. v. Irink (1S36), 7 Bcav. 

693; V. (1660), 23 Bear. 212; rerrif r. Shipteay (1869), 

4 Do G. J. 353, 0- A.; Cooprr r. Oordon (1SG9), L. K. 8 k(\. 249; 

J/arnry V. C'ioreiuloa (Aad)(lS09). L. H. 0 Kq. IJ; He Whiteley, 
Lcrnhn (Hukup) v. WkUeUy, (1910) 1 Ob. 600. 

(hSueXe / IJiTonl. MttUum v. McFie (1911). 28 T. L. R. 67, and titles 
CiiAKiTiSS, Vo). IV., pp. 119,120;PlltPKTUlTiEs. Vol XXll.,pp. 296 dief. 
Truitts of odvoHMpie, oven when pot chari table, arc not roslhcted by 
the Uw ogoiost |wrpctoiUee (A.’O, r. Nvtconbe (1807), 14 Vch. 1) ; seo 
titlM OiiARiTik;s, Vol. iV., pp. 113, 124; Kcclf.siastical Law, VoI. XL, 
pp. OVJdeeq.: PaarSTOilTRS. Vo). XXIl., p. 297. 

(«) 8ee pp. 9,10. enU, 

(a) See titles SaTTuxaNTS, Vol. XXV., pp. 621 d $eq.; Wills, 
p. .526. poet. As to trusts for infants end for iheir inoiotenanre and 
advaoceoeut, see also title Infants ani> Children, Vol. XVil., 
pp. 85 d $tq.; Be Cooper, Cooper v. Cooper, [1913} 1 Ch. 050; as to 
tnuis for lunatics, see title Lunatics and rBKsoNS op Unsound Mind, 
Vol XIX., pp. 437 d sef. 

(o) As to a JanstiOi eee Twopeey r. Peyfoa (1840), 10 Sim. 487 ; Yeung- 
AttSbMd V. Oinhorne (1844), 1 Coll 400, per Knight Bruce, V.*C., at p. 402; 
title Lunatics and Persons op Unsound XItkd, Vol. XIX., pp. 411, 437 
ei eeq. 

(n) t/oese^ v. Joses^fV(1837), 9 .Sim. 63; Jfo^Ib v. Horehead (1871), 
L. U. 12 Eq. 491; Watkine r^atkim, [1896] P. 222, C. A., per Lind- 
let, L.J., atp. 227. 

(f) Jouelyn v. Jo/i$clyn, eupra : Sounds r. VauUer (1841), Cr. & Pb. 
840. C. A.; Bocko r. Bo^ (1846), 9 Boar. 66; but see Gott ▼. Xotmc 
(1876), 8 Ch. D. 878 

(rj 0rr«ii v. ^piotr (1830), 1 Butt, k M. 395 ; BtppoR v. Norton (1839). 
2 Bmv. 63; KeonUf v. WpAoek (1843), 3 Kore, 185; yoM^buebawf'T. 

* (HrhomOt euvro: ana sec title Baneruptcy and Insolvency, Vol Hr 
pp. 148, 149. 

(t) Barlow r. Growl (1684), 1 Vsn. 256; Cope v. Iftimd (1771), cited 
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A trust to spplj tbs whole or part of tlie income {or a ar^al^ 
porpoee for the tenefit of a person is, howaTor, a trost for mm of 
only so much as is necessary {or that pQrpos6(t); and if tbe 
trustees in anch a case are given a discretion as to the amount to 
be applied, they are at liberty to exercise that discretion by limiting 
the amount (a^ 


smt.i 

liprai 

Truts. 


58. Where a trust confers in other respects an abeolute estate or irufts lo 
interest in property on a qiu {rvit of full age and sound mind, Kttnt&t u 
whether for life or altogether, a provision in restraint of the 
anticipation or alienation of either tbe capital or the income of tion. 
the property, whether by bankruptcy or otherwise, or a proviBion 
that it shall not be liable to the claims of creditors, is void 
except where it attaches to the estate or interest of a rny'ned 
woman during coverture (c), since it would deprive the interest 
given of one of its legal incidents(/{)• It makes no difference 
that a discretion is given to the trustee as to tho mode of 
applying the capital or income for the benefit of the rfitui que 
U'Uii{r\ 

On tbe other hand, property may bo givon to or in trust for a Tryiu uotu 
person until he anticipates or alienates any part of the capital or 
income or attempts to do so, whether by iknkrnptcy or otherwise, 
iiiul Uien in trust for some other person or object (/). If, however, 
the rlonoe or cedui que tnut is himself tbe actual settlor of the 


in Thonpeon v. 3koi»pji<m US44), 1 CoU. 38], 300, noU ts); /Idffiea ▼. 
(;mAam(180I), $Vn>i. 23U, 34S ; (7rMT. /7pwer (IS50), 1 Hum. 305; 
i'Ureq v. (1332), I My. A K. 4; 6'n<nnkm v. IhxUi (1834), 6 Him. 

ri24: Thomjnon v. Thompton, eurttn, Ai pp. 3^7, 308; rotfnsitiM6aftW v. 
iiubome (1344), I Coll. 400 ; JU tiandereon'i Triini (1837), 3 a. A J. 497, 
per Woop, V.'IX, at p. 503. 

(0 //siwofiv. p«r(iKANT, M.R.,stp ^49 : lU 8anderipn*$ 

Trutt, tuim. 

{a) Leake v. Rabineon (1817), 2 Msr. 363. pn Chant, M.R., at p. 334; 
Re Sand^ion'i Trutt, mpra, per V.*C., at p. Wi?. 

(6) Rrodtfjf V. Pciroin (1797), 3 Vve. 334; JtrtinHon x. RMnean (1811), 
18 Vo9. 420 : Oravee v. ]>alpkin (1836), I Him. 66*; Re IfuydoJe, fhtfpktU v. 
If\tgdaU (1888). 3S Oh. D. 176. Set; also titles, Gim, Vol. XV., pp. 422 
H teq. f Real Pkopshtt and Ciiattw Rsal, Vol. XXIV.. p. 288. 

(<) Hce pp. 37, 38, poet; title Husbani» anii Wir. Vol. XVI., pp. 359 
H eeij, 

(d) Co. Litt. 222 b et teq. ; L'nmdoa v. ivpra. per Lord 

Eluon, L.C.. at p. 433 ; Reee t. Base (1819). I Jac. A W. 154, per 
Plumer, M.R., at p. 156; Ifcw v. Corm (1830). in B. A C. 43$; Hood v. 

* fender (1865), 34 Hcav. 513; Re Thigdide v. J>ttAiale, supra, per 

Kat, J.^ at pp. 179 el eeq. A diapositioD in truAt which tends to contravene 
the law is bad, whether in reepcct of real or ponmnal estate (i7«lfflss v. 
Godson (1856). 8 l)e G. M. A G. 152, C. A., per*Tvi:xuu L.J., at pp. 159 
et leq.). * 

(s) Oreen v. Spicer, eupra; Psercy v. RcberU, eupra; Snevdon v. Dalee, 
supra ,* Peunohustand t. Oiebome, euprtt. 

• (/) lM^T.daMgs(1783).2 8tn. 047; A> parte (1803),8 Vas. 

353 ; Sz parte Btnten (1608), 14 Ves. 596 ; Bz parte Bodgecn (1S12), 19 
Vtt. 206; Monninc v. Chambere (1847), l^e G. A 8m. 281; Roekferd 
r.Baehno% (1862), 9 Hare. 475; Seumour v. Lueae (1860), I Drew. A Sm., 
177: BilUca ▼. Gro/U (1873}. L. K. 15 Eq. 314; Be Aplwtn's Trwte 
(1873). L. R. 16 Eq. 565; Wed ▼. tfif/uiM, [1S9S] 1 Ch. 488, 497; Be 
Uye, TmbuU v. Lome, f 19131 1 Cb. 29A • 
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property, the gift over, thoagb it is vbM as agabst an iodindoal 
creditor (g), is Toid in case of his bankroptcj(A). 

(iii.) Tru$U fct Li/i and in Bemtunder. 

69. ^hero a will directe that real property shall be sold, a 
l^eneficisry for life (t) is entitled to the rents and profits until the 
sale, provided that it be not unduly pos^ned {k\ and where money 
is to be invested in real estate he is entitled to the income until the 
investment ({). , 

Where a testator directs his estate to be invested in securities, it 
depends upon the langimgo of the will whether the income thereof 
until invcstuient is to be treated as capital or is to be paid to a 
beneficiary for life, or whether the beneficiary lor life is entitled 
only^o each income as the estate would have produced if properly 
invested at the testator's death (m). 

60. As regards reversionary pi*oi)6rty and personal property, 
including chatiels real, truetoos, except so far as they are expressly 
authorib^ or permitted by law or by the instrumont creating the 
trust (h), cannot hy their acts or conduct alter the rights and 

(d) f^voX! T. 7^<tfrtoTi (1Hr)0), 27 Ushv. ISl: JinfgM v. lirownt (ld61), 
7 Jar. IN. s.) 840 ; lie DetnM, iMmofd v. IMmnld {IBHO), 40 ill. 1). 580. 

{h) 2{^. M^ngktm, <% fiankrvpt (1803), I S<‘h. ^ I^ef. 179: v. 

nolme (J8]l). JO Vos. 88; Wii*9n y. Grytturood (I8l8k 1 8 wdq. 471, 481, 
note (a); As /’mrsoH, h'l fxtrtr i^ttphenn (1870). 3 Cli. !>. 807. A perxon 
cannot by such a (lispoKilion defraud liisown rrodilors in flic ovoni of Iiik 
baukfiiplry (As ilvrpky, a Bankrupt (1803), 1 Sch. &: ],eJ. 44. per Lord 
RinssuAta, L.C., at p. 49; As P^rton, Ez fMit SUphm^^ euprri, per 
lUcoN, C.J., at p. 810); see title BASKKUfTCT akd Iksolvekcy, Vol. 11., 
p. 151. 

(1) As to Uic nglits of a t<'iiant for lifo ia rvspi'ct of incouie and as to 
t.ho iidjustnkcjit oJ burdriiK kH^tweeu tenant for life and remainderman, 
SM« title SRTtLSMfeNTS, Vol. XXV., pp. 0U7 ti $fq.» 615 rt $tq. Ai to tbv 
duly of triiHteoi* to r.otivrrt tniAt pn>|KTl,v. nrv pp. 128, I2U. poll. 

(k) Cazarrurjar v. (1800), oitvd in JKoItsc v. /^Aore (1815), 19 

Ves. 387, 300. note (1); I'afet v. rn/r!(1880), 28 Bf^av. 637; .Spenesr v. 
Uttrriion (J870), 5 C. I’. D. 97, 102; Hope v. J/UdtioMvilU, {1803] 2 Ch. 
301; As hearts, ^saWs r. (2900] 2 Cb. 829; AsOhocr. H'lison v. 

Oiirff, (1908] 2 Cb. 74. It makes no difiereDce that the real proper^ is 
devised togotbor with personal property to wUcb the rule does nr»t apply 
(As Seorls. SwU v. Bckrr^rmrrn Be utmdey (Aorf), Cliflon v. JMriuey, 
[19071 1 Ob. 169 ; As Olirsr, WiUon v. Oiirvr, i^Hpra). 

(2) V. Asraard (1801), 6 Vea. 620; Gray (1826), 2 

Sim. Ac 8t. 300; Tucker t. Boewefl (1843), 6 Betv. 007; ifa^Amosi v. 
M^pkenon (1852), 26 Jar. 847. 21. L. 

(m) Gihtvn V. (1802). 7 Ves. 89; Walkery. Shore,eupra: AngertUin 
v.iratisa(l8i!3).TurD. 5(B. 233; Astfiff v. Jforris(1823).Turn. &R. 241: 
La Tsmsrf v. />«diiisr(l827), 2 Sim. 18; TayUrx. Clark (1841), 1 Hare. 
161,173 ; OaldreoU v. (JpideeoH (1842). I Y. 4: C. Cb. Cos. 312; IVrsy v. 
Smiik (1844), 14 Sun. 202 ; Maekie T. Mackie (1846), 6 Uaic, 70. Aa to 
inveetmeDt, sm pp 129 si «#(.. poii. 

im) AUoek ▼. Shper (1833). 2 My 4 K. 699; CMne v. CalHiu (1833). 2 
¥y. Si K. 703; CoeUum ▼. Pad (1861). 3 be 0. F. k J. 170. C. A., pel 
RrtaHTBsucttL.J .atp. 174; Hhwsv. AicJbrdsoa (1862). 4De (1. F. A3 
29,C A.,perTviW£R.L.J..a4pp.32.33; (rrseav. 5nUsfi{18e3), 1 DeG. 
4t3lB.04i.C.A.; As$ctf!tftl!i(tis(187O).L.R.U£q.80: JtfOlsrv. ifiRsf 
(2872). L. R. 13 Eq. 263 : rAwvAif v. Tkuttbf (1875). L. R. 10 £q. 395; 
AfaedofMild ▼. Jmas (1878b 3 Cb. D. 101, C. A.: Onty t. AtMcrr 
(1880), 15 Cb. D,*748 Ac SkOion, Nirnnr. SkMdon^{]m),Z9 Cb. P. 50; 
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intarests of eucowiTO beDeficiAries in the ea|Mtal sod moome of the ^ 
true! proper^ (o). In (be case of trusts of tuob property created by lottM 
wiUe in favour of persons in sueeessiou, it is assumea in the abaenoe Tmts. 
of direction .to the contrary that the testator intended that all the 
beneficiaries should enjoy the whole property in succession (p). 
the trustees, therefore, must, for the sshe of a beneficiary for life, 
realise any portione of the trust property which consist of 
reversions or future estates (f), and, for the sake of beneficiaries 
in remainder, must also realise any portions of it which are of a 
wasting character or of a character not authoiWd to be retained WMtias 
AS investments (r), and in each case they must lay out the money 
^0 produced in permanent investments(s). Similarly, where a 
testator bequeaths Annuities for life payable out of wasting property, 
it must be sold, and out of the proce^ of sale a permanenhfund 
must be created for payment of the annuities (0* Tho creator of 
the trust may, however, clearly indicate an intention that the 
westing proixirty shall be enjoyed by the beneficiary for lifo in 
tipfcie {a)y as, for instance, by its being specifically designated (6), or 

U4 Th<mai, Wood T. TKomai. (ISOl] S Ch. 4SS; 5s Crowtkor, MidgUiy T. 

Cwoiluf. [1S05] 2 Cfa. Ce; JU Pilcoira. fSrandrtik t. OoUin, HBeS] 2 Ch. 

199; snd IS.astls, and ; title Wn.tS, pp. 817, SIS, potl. 

( 0 ) Walkor v. Hhorf (ISIS). 19 Ves. 3S7, per Orakt. U.R., at pp. 891, 

302; CahUnti v. Oldseetl {1SI2), 1 Y. Si C. Cb. Css. 812, 787 s i^uroufi T. 

(1651), 14 Usav. 72 s If'iUiiisoA ▼. Duntan (1867), 23 Bsav. 

4CD; JU UetetUifn'i Tnut (1861), 29 Dear. 171; Wright v. Xomfwf 
(1877). 6 Ch. V. 649. 

(p) IJovt T. Oartmouih (5dH), flow ▼. AyUtbury {OormU$9) (1^02), 7 
Vee. 187, 148. 

iq) Re LUvellyn'e TrneU eupra, st p. 174; Harrington {CounUu) T« 

Alkerion (1864), 2 Uv G. J. it Sm. 352, C. A. 

(r) Uowe T. Darimouih {EoriU Howe v. AgUshnry (Caufiieft), supra,* 

Alcoek V. Sloper (1633), 2 .My. k K. 699. psr Lsacu, M.R., st p. 701: sos 
pp. 128. 129, pest. 

(s) Meyer t. Simonton (1832). 6 De G. 6i Sm. 723, p< ^ Pakkra, V.«C.,at 
p. 726. 

(I) Fryer v. DuUar (1837), 8 Sini. 442; Wightwicb r. Lord (1857), 6 
H.U Cas. 217. 

(a) Lord v. (Godfrey (1819), 4 Msdd. 435; Fickning r. dickering (1839), 

4 My, A; Or. 289: v. rrsmaffWM^(l^), 2Brav. 312 ; Ymeghan 

V. Unck (1841), 1 Ph. 75; Unrvty v. Horoty (1842), 6 B^tv. 134; Doniot 
r. Trarrea(1843), 2 Y. 6sC. Ch. Css. 290; '>akes v. (1843), 18 Sin. 

414; Coekran v. C'oe2ran (1844), 14 8im 248: Hunt v. Seoii (1847), 1 
)te 0. k Sro. 219; i7uMard v. Young (1847), 10 Jlcsv. 203 ; ^Mipsow ▼. 
^rlss(1847). 11 Jur. 911: Hurion r. Mount (1848), 2 })*i G. k Sm. 383; 
floute V. Way (1848), 12 Jur. 958: ifilas v- Parkor (1848). 12 Jur. 

171; flovie T. How (1849), 14 Jur. 369; HarrU ▼. /^oyarr (1852). 1 Drew. 

174; Blann v. Bell (1852). 2 De G. M. 6e G. 773. (*. A.; Hood v. ClaoKam 
(1854), l9BesT. 00: i7<ad v. (1856), 22 Besv. 378; CrarUeyy. vixon 
(1857), 23 Beav. 512; iykirving ▼. irin«ams(l837). 24 Hear. 276; Johneton 
r. Ifow (1858). 4 Jar. (N. e.) 856 ; Simpson v. (1858), 4 Jos. (K. 8.) 

1269: Borne v. Roice (1861), 29 Bttv. 276; B* (1868), L. B. 6 £q. 

426; V. Lean (1875), 23 W. R. 484; Re Cnanoellor, Chancellor 
£fo«a(l884).26Cb.D.42,C.A.: Bs Bland, iftiisr t. BkMd, [1699] 2 Ch. 

336: Be Bentkam, Fearoe t. Bontkam (1906), 94 L. T. 307; JU Baiee, 

Bodyean v. Botss, [1907] 1 Ch. 22; Bs Wit^. Moore t. TFilsaa, [1907JI 
894; Be Merik, Carton v. Cemboriand, f 1909] 1 Ch. 625 : £f Miekoleon, 

Bade v. NickoUon, [1909] 2 Ch. Ill ; Re ^^l^ord, Bl/ord v. Eljord, [1910) l' 

^'h. 614 ; sod see note (a), p. 30, oats. 

ih) Bethuner. Koni^fll%%i),lUj kCi. 114; DUgUee. Fryer [\M) 
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SWT. 9. bj A diAeretionarj powdpof Bale being given to the tniBtee(o)i or bj 
l^mi a direction to edl or divide the property after the death d the 

TnifU. beneficiary for lifd(d). In the abeeoee of each clear indication an 

intention that waetbg property aball be converted ie presumed (e). 
But the preeumpiion ie much weaker, if it exists at all, in the case 
of an ab^Iute gift with an executory limitation over(/). The rale 
as to con^prsion does not apply in the case of a settlement by 
deed (y), nor to leasehold property situate abroad where a contrary 
rule of law prevails (A). 

Aiiowtoec* to 61. A beneficiary for life is entitled to an allowance on account 
f**iif*^*^i income in respect of any reversionary or future portions of the 
rTioftiider. ^ property which are not immediately realised (i), and in respect of 
rtiy portions of it on which the income is for any reason not 
paid In due course (i), or any unproductive portions which ought 
to be, bat which are not, immediately realised (0 : and beneficiaries 
in remainder are entitled to an allowance on account of capital in 
respect of any portions of the property which are of a wasting 
character, or which oagbt under the terms of the trust to be 


12 film. 1; PAiUipi r. Sarjent (184a)» 7 Bare, 33; BowHen v. Boitdtn 
(1S40), 17 Sim. eO; Rt Dfovfoy'i Ralate {1882)» 1 $m. & (1. 20; /fQvard 
T. Say (ISfiS). 27 L. J. (CM.) 44S; Orani v. (ISCO}. $ W. It. 330; 

Ji/fHvt V. Coearr (ISeO). 28 Petv. 328; Money't Tnutt (1802), 2 
Drew. 0; Sm. 94; IfrMcy r. Handyn {1869), L. ft. 7 Kq. 455; i^e K 0 n 
BouiUatl v. Vooyer, 2 Ch. 770, per Wi^rxNS.llAnny, J.. 

at p. 782. 

{e) Re f^OMrd. Tkeohold v. King (1880), 29 W. R. 234; lU ^Aerry. 
gAerry T. Sherry. [1013] 2 Cb. 608. 

(<1) /IfeoeA V. gloper(1833), 2 My. 8; R. 699; f/utyole v. Jennti^e (1857)i 
24 Host. 823. 

(e) Benn v. J)iiou (1840). lOBim. 638 ; LirhJieLl v. i^er(1640), 2 Beav. 
481 : Sutherhnd t. CcwAe (1844). 1 Toll. 408; Predion t. MdviUe. MelvilU 
T. Breeton. NeivUU t. PkiCpa (IK45), 15 l^im. 36 ; CAambere t. OAamber.v 
(1846), IS Sim. 183; Johneon v. Jokneon (1846), 2 (^1). 441; J*ickup v. 
Aikineon (1840). 4 Hare, 624; PmtUrgnet y. l^rendngwit (1850), 3 ii. h. 
Om. I05,perl/ord BaorouAH, at pp. 218, 219; Pfann v. Bell (1862), 2 
Da G.H.kQ, 775. C. A.; Iloodr. Clnphom (1864). 9 Beav. 90; ./rbbt. 
TngveU (1855). 20 Beav. 84 ; Craigr. Wheeln (I860). 29 L. J. (CH.) 374 ; 
He Sha^'e Tru$U (1871). L. R. 12 Eq. 134; MaedonMy. Irvine (1877). 8 
Cb. D. 101, C. A.; Re Game. Gaine v. Yonng. [1897] 1 Cli. 881; Re Wore- 
knm, TFarrAum v. Drerein, |iD)2] 2 Cli. 31§. C. A. Tbe um of the word 
** rents " doce not rebut the presumption as to leaseholds where there are 
also irei'bolds iSe Game, Game r. Young, euprei; Re Warekam. Warthe^m 
y. Bnirin. nttpra). 

(0 Jilffitd, iftOer 7. B2atid,(1899] 3Cb. 336 ; Re HammereUy. Beaow^an 
V. (1899). 81 L. T. 150. 

Mii/ord Y. PeiU (1854), 17 Heav. 602 ; Hope y. Hope (1856), 1 Jnr. 
(n. e.) 770; iforre* t. Bodget (186M)* ^ Bear. 625; Aekeit y. Woo^Mfd 
(1880). 14 Cb. D. 37, C. A.; Be WnUKe Tnute (1881), 7 L. R. fr. 554; 
JU Van Skmuhen:ee, BoiuUetd v. Cooper, rupra. 

(A) Ro Moeot, Moeee y. VokiUine, [1908J 2 C7i. 230; see title Cokfuct 
OP Laws, Vol. VI., pp. 197, 212. As to trusta of foreign tmmoyablee. see 
iNd., p. 204. 

(1) VEAtiASM y. Tlwamii (1857). 23 Beav. 469; t. LaniheTt 

(1877), eCh.D. 649; RtCMelor^e [Earl) Truete (im). 24 Ch. D. 643: 
Rimlb V. BeAA, Bs RovlU, WwRotv v. golteitof for fA< Treamry, (19001 ^ 
Cb. 107, C. A.; bat see Pe'fSiaatm, Bmw>lA ▼, CiMn, [1806] 2 (A. 192. 

(A) Twnor y. Bom p ort (1846), 2 Ph. 14; Beooon y. Beooan (1869)« 
eitea ia Be CheetmjMte (E/rr^, frwHt. tupfn, at p. 649, note (I). 

(1) FeSfi V. rofstflSOO). 26 Beav. 637, per Eowi^lt, atp. 639. 
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promptly realised sod which are not Immecliately realised (mV It 
the property which either (1) is producing no income, or (d> is 
producing an abnorm^ly large income, is not capable of imm^iate 
realisation ^r conversion without lose and damage to the trust 
estate, equity requires that a value shall be set upon it(H), and that 
the tenant for life shall be given or allowed interest at a reasonable 
rate on such value (o), and that the residue either (1) of the capital 
sum ultimately produced by the property (p), or (2) of the income 

(«) DiiM V. Scott (1SS8). 4 Hass. 105; Ro OerUrXmt), 41 W. It. Ud; 
Hs Choytor, Chaytcr v. Horn, nSOS] 1 Cb. 233. But whom iUo capital U 
intact, bencAeiarioa id romainofr cannot recover from llkO toiu'viit for life, 
even though himaelt the trustee, in reepoct of the larger iiieome rootnvod 
Dj Lim from (bo iDVealmout of tlie trust fund in an unaulhorUcd niatmer 
{/fe JfoyUt, Rvw v. Jngy (No. 3), (101211 Cb. 67). As to ihe adjus4iQout 
of iiicomo wlioro tlie jnitruoicot of trust coulaioi a disoretioimrj|iowor to 
\)OSlponc conversion but no direction as to tlic iiicomo previous io 
ronversioUi iUH> JU Oiren, Sinter v. Oieen, [1012] 1 t'li. 510; title 
CXKCUTOMS AM> Al>Vt'(l«TKATOliS, Vol. XIV, pp. 2S2 r( As lo 
wJici'O ouliveiviou U exprt>K»ly pw4(|M>ned. soo Green v. /inttrn {I8G3). I J>o 
0, .1. ^ Sm. 640. A.; Rt‘ i^imberl, iMmtprri r. Lnmtfnl (18021.36 Sol, Jo. 
327. As to iMljustnuiit betw('«*n beneticiiiries (or life and iJi remainder in 
ease of a uotu|mi4ory sale of the pru|ierly,aoo Rr FulU rfon'e 1V<l(.[IOOdl2 
ill. 138: title (OHrULStUlT PUHClIASB OF LaN0 AHlt CdUHKNSATlON, 

Vol. VJ.. pp. 123, 134; ajiii In case of a sale under the Settled l^snd Act, 
IH82 (43 L 40 Viet. c. 38), see Re Simi>$on, VUfke v. A'immen, [1013] 1 Cb. 
'77 

(n) Tttrnvr j. .Yefe/iorf (1840), 2 Pb. 14; Re i'heeterfield'e (Karl) Tnute 

ilK83]. 24 (1i. D. 643. Where a rovoivioiury interoiit fonoing part 
i>r a ri'Aidimry estnto becjucatUcd io trust for n boitcUeiar; Ur life 
,ui4l nanniudvrineii UIIh into imssession at a date subseipjent to the 
{e»liilor'H dcaili, the sum tniul be afK'ertained wbicli, put out at interest 
:U the iceralor'a death and accumulated at compound inlnrcat with 
yearly rests, would produce the amount whieh has been actually 
roaiisefl; and the sum so osccriaiiied is attributable to eapital, and 
I he remainder of the amount to income {lU C'keeUrfield't (Earl) TrwU, 
t/uftra: Re /folnon, WaUer v. Appach (1885), 66 L J. (mi.) 422; Jte 
(it^enongk, .tfnrl(nd V. IKiffuzms, (l8D5] 2 Cb. 537: .Vor/ey, Htyrley 

V. ffSOSl 2 Ch. 738; RowlU v. /iehh. Re RovlU, U’nlUre v. 

XohVifor for the Treoeurf/, [ZOOUj 2 Cb. 107, 0. A.). WLcro Hums 
oricinally belonging to u testator's residuarj ostato becjuoatbeij in 
trust for a boutdiciary for life aod remaindennen, and not recovered 
uuti) some time after the expiration of twelve mouths (roio the testator's 
death, wore paid away by mistake, and were afterwanls restored to the 
rstatc, they were held to be diriKiblo between the benebriary for life and 
'he remaindermen on the priociplo of aacertainiug what was the value of 
tlie sums At the cud of a year from the tcatalor's death and allowine out of 
them to the beneflclary for life intcrost on the azouunl of that value (Ba 
t'leneland'e (Hula) RtiaU, liny v. iroimer, [1895J 2 Cb. 542; and aee 
Hal wav. .Vnrmjlan (188.5), 62 L. T. 512). 

(o) The raio of interest allowed has usually been 4 per cent. (Tumar v. 
.Vetrport (1846), 2 Pli. 14. IS- Meyer t. Syeoneen (1862), 5 Do 6. 

^ Sm. 723, 727} Brown V. GMitly (18S7), 2 <1i. App. 751, 758; Re 
t 'kenferfiejd'i (Rorl) TrueU. tupra, at pp. 65.1, 3^ cent, was 

idlowoQ in Re Poyeer, London j. Poyeer, {121^ 2 Cq. 444; and in some 
uasM oTily 3 per cent, has been allowed (Ba Ilemdor, Frovde v. Bonnier, 
*1893] 1 Cb. 588: Be CUvehnd'e (Duke) Bflofe, Bay r. Woimer, supra; 
f(e iroods, (?o6affiRi v. iroodi, [1204] 2 Cb. 4. 13 : Be CAqytof, CAayfor 
v.*/7orft, enpra, at p. 241 : and see Re Goodenougkt Ifcrlcaa v. IfiUtams, 
''pm; Re I)avy, BoUinyetcertS v. Hary, [1208} 1 <!a. Ol.C. A., per CosilfS' * 
Habdt. M.B., atpp. 84, 85). 

(p) See note (a), eu^. 
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which it actQftlij ;i 6 ld 8 ( 9 ), as the cm toa; be, shall be treated as 
capital trast property and be dealt with accordiaglj (r). 

62. A beneficiary lor life is generally entitled to casual profits 
accraing in respect of the trust property (t), including damages lor 
tort or broach of contract reeorered m legal proceedings (aX 

63. Where ineomei the trusts of which are not effectually 
declared, passes under a residuary gift, it muet be capitalised if the 
capital from which it arises does not form part of the residue (b), 
but it is distributable as income if such capital forms part of the 
residue (eX 

64. Where an annuity for a term of years forms part of a 
riaidue bequeathed in trust and cannot be sold, the instakuente of 
it tilUsale form pij^t of the capital of the trust property and must 
he in VOS tod, the interest of the investments being payable to the 
tenant for life (dX On the other hand, as between tne beneficiaries 
for life and in remainder of trust property which is subject to an 
annuity, the sums paid and to be paid to the annuitants are 
ap|»ortioTmhlo between capita) and income (t). 


(^) Oifijron T. BoU {l$02), 7 Vcs. SO. OS ; Taylor v. rM (1841), 1 Harr, 
JSi; CaliUcMi v. f VfiJrcett (1842), 1 Y. & C. Cb. Cos. 312, 737; Veyrr v. 

(J852). Ti Va G. L Sm. 723 ; Brown r. 0cUatly{miU2 Ch. App. 
751; Fnii^ y. (1873), 42 L. J. (cii.) 628; Porin v. Baddwy 

(1877), 6 Cb. I). 5V2: Be Baton, Mnet v. A'tf((?s,N8^] W. N. 05; Bn 
fj^rk Bhite, Birlardn r. Lynfik flSS^W. N. 27 (S); Weniworth 

V. Ifd]i(ifvr48, [lUOO] A. C. 163, P. 0.; Bn TrcMfi, GafteUtm v. Woodit 
(1004] 2 Cli. 4; but soc Pennin^Utn, Pennituflon v. iVniim^toA (1013), 
S3 L. if. (CII.) 51. C. A. As lo the method adopted where a boeiueM w&s 
carrivd on with probability of Ion in some yean, toe Bn HengUr, Froiodn 
V. UengUr, [1803] 1 (%. 586. 

(r) A<ilolh<'adju8(rm‘iitof income and capital in case of dedeientiuTCSt- 
mmlR, s^x} iiiUs l^arrUEKBNTS. Vol. XXV., pn. 621 el eng., aud in cMQ 
of unanthsriiw^ invealinrnt or employment oi trust property, aco ibid., 

pp. 611. 612. 

(«) BrigetaeLe r. BrigHlorle (1878), 8 Cb. D. 357, C. A.; He lluniokis 
MfUled FubUe^. Fifero/f v. tJKnhke, [1902] 1 t'b. 041; Ihaltry, D(ipeni>ori 
V. t)colfrg, [10131 W. K. 138. It is otherwise where under the Sotiled 
Act, 1882 (45 Si 46Tict. e. 38). s. 53, be U a trustee ol such caanat 
)>rcflu for the bcnoliciarica in remainder (Be Bodtit Stwdert ▼. Hohion, 

M l Cb. 815; and sei' Re Bladon. Dando ▼. Porter, [1012] 1 CTi. 45. 

As to bonuaea and profits and new shares allotted in respect of 
shares or stock, see title S£rri.EiiE5t$, Vol. XXV., pp. 60S rt eeq. 

(a) .Voble V. C<ui (1828), 2 Sim. 343; Re LneoiCt Settlement, Lacon v. 
Tjoeon. |101I] 2 Ch. 17, C. A. But the terms of the trust may bo such on 
to exclude his right (lU Pyle, v. Binitfiucl, [1012] 1 Ch. 770). 

(b) 0\SeiU T. ZuMi (183S). 2 Keen, 313; Be Pope, Sharp t. 
flOOlH Cb. 64 (where unlawful accumulations were directed); WkiU’ 
keod,Peaeoek v. Laoae, [1804] 1 Cb. 678 (vested legacies not immediately 
payable). • ^ 

(e) Cronley v. Dum (1857),^3 Bear. 512; Re Whiteheadf Peacock T. 
Lnoae, mpra ; JUiutea ▼. WhitUJl (1867), L. K. 4 £q. 205 (funds set 
apart to provide annuiriee or contingopt legacies). 

(d) CrawlM V. Crawley (1885), 7 Sim. 427 ; and see Be Whitehecuh 
Peaoo^ V. LuMi, [1894] 1 Ch. 678. 

(s) Be Daweon, Xroikoon t. Duwsen, [1906] 2 Ch. 2H; Be Perki^*. 
Bfoww V. TiritM, (1907] ICh. 506; Ke Peyter, Landon v. Peyeer, [1010] 
2 Cb. 444. In eaoA of theee casee the actoal apportionment was some¬ 
what ditferont, but in all of them the principle of tbA>wfQg the whole burden 
of the annuities upet capital (wbklh wss adopt^ i» Be Baron, ^rieseU v. 
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65. Where a teeUtor^s reeidoarj eeUto 4)eqaeathed io truti for 
ft beoe£ou!7 for life aad remaiodermen ywis an inoooe of e fayw 
lest eveiege rate than 4 per cent on the capital, the difference 
between tbejntereet at 4 per cent pajable on pecuniar; legacieB 
Nqueathed b; the wjU(/) and the iotereet actnallj produ<M b; 
the amonnte of the eatabe representing those legacies must be 
dedneted from the capital of the estate as from the teetator'e death 
iuBtead of being paid as against the tenant tor life oat of the 
income of the rest of the estate (p). 


66 . Unless otherwise directed b; the instrument creating the Kipenmiad 
trust, the eorpm of a trust estate is to be resorted to (1) for all coats, 
charges and expenses of and incidental to the administration and 
protection thereof (AX incloding the costa of obtaining legal advice 
snd, except where the proceedings relate exchnsively to income (A), 
of legal proceedings (1), and the costs of and incidental to the 
ivppointmont of new trostees (m), and of making or changing 
investments (n), (2) for satisfying ibe capital of iitl 

chargeB and incumbruuc(W on the prot>erty (a), including calls on 


(U93). 3 K. 459, and Hi Beniy, Oorthn v. Oordun, (1907] 1 Ch. SO] 
wax diiiappruv4^d of ond wu not followed i ace title KxsTOuaeas 
ANNUlTtas, Vol XXiV., pp. CU5. 506. 

(/) See title Kxscutor!* ami> AnMiKistBAToas, Vol. XIV., p. 1175. 

(f/) Mftfuy V. Ou\an (ISSS), 23 L. K. Ir 518 ; hoc ylUAiaen v. If 
(tSU7). L. ft. 4 Eq. 295. 

(A) Breughtm {Lvrd) t. Powlett {Lord IFtilfM) (1865), 19 B(*av. 1)9, 
135; Sanaert r. UilUf {IS5S), 25 Bcftv. 154; Re IH In Iforr't t^ofi) 
(1881), 15 Ch. D. 587 ; 8toU v. .Vilflf (1884), 25 Hi. 1). 710. C. A .; 
Rr Wtall, Andrfite t. Ifeoil (1889), 57 W. R. 779, 751. As to cxpcnecs of 
the Public Trustcii, see p. 219. poll. 

(0 Poole V. P(t09 (1839). 1 Beav. 600. 004, 605. 

(A) Re*— (aX«fw«fie not eojound bg Jnquieitinn) (1860), 8 W. R. 333 ; 
Re .Vrtrnir'i Tru$i$ (1866), L. K. 3 Eq. 432 ; lU Whifion'e Triuie (1869), 
L. R. S Eq. 352; lU Snith'i Truete (1870), L. K. 9 : q. 374; Jie Kvnns* 

TrtuU (1672), 7 Ch. App. 609; Be T -(1880). 15 Ch. U. 78. 79. 'J'ho 

rofti of a (wtition for f^jmrnt of incoujo preeoiitcd in so udmiaiatration 
^urtion Iisto been held puynhle in souio forpite iScrivoncr v. 

.S'nii7A(18G9), J>. R. 8 Eq. 310; LenguH v. i/oei^ (1870). 22 L. T. 198); 
and ip oiio case out of income (Eody v. (1864), 12 W. It. C82). 

(1) Re Elmore^e WiU (1860). 9 W. B. 60. 6); Be Tunfleif (1866). 1 
Oh. App. 162 ; Re TTAiftoa*! Tmete, $upra : Re BerktUg'e (Aorf) IfiU, Be 
Oleuftmier md Berkeley Canal Ad, 1870 (1874), 10 Cb. App. 56; B« Leelie'e 
8dtlemeni TrveU (1876), 2 Ch. D. 185.190 ; StoUy. Milne, ivpra ; More v. 
More (1889). 37 W. R. 414; UamOian t. Tighe, [1896J1 1. B. 123. 

im) Bee p. 68, pair. 

(a) But the costs may in an exceptional case bi« charged on income 
(Eeiit(o6te Revereionory Inkreei Boeietif v. FvlUr (1661), i John. & 11. 879, 

383). 

(o) B«Tr«U T. BprmonI (Earl) (1844). 7 Reav.^05 $ Ba«£hier v. Daniel 
(1843). 3 Hare, 199. 217 ; ISn t. PiU {IWh ^4 ; Atlhueen v. 

IfAittsR. tnpra: Temri v. Lavean (1874). L. R. 18 £q. 400; Norten 
Johndone (1885), 30 Ch. D. 649. Where a mortgage is repayable 
iostalmenti. a t^efieiary for lilh who peji the ioswrnente is entitled 
ro be nconpod in respect of them out of the eorpne oi the estate {Be 
Frpean'i Settled BeiaU, [1900] 1 I. B. 298]» Where a charge is in the 
fonn of an annuity, it must lie vidued, and is payable as to so much as 
ivpreeenta Interest at 4 per cent, out of income, and as to ths reiodue out of 
<^spital {Bvlwer ▼. Adley (1844), 1 Pb. 422, C. A.; Ley r. ley (1868), 
B. 6 Eq. 174 ; Be Mujfdt, Jeem v. Maean (tSS6)a39 Ch. V. 534 ; Re 
uameen, ToiHUos v. fromsM (1889). 43 Cb. D. 55; Re Baron, OrinfcU v. 
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8 har68 (b), Oo the other hand, the income is to be reeortod to for 
all incidental cor rent expenses and outgoings (c), including the 
payment of premiums on a policy of assurance forming part of the 
trust estate (d) and losses in a trade or business properly carried 
on under the trust {e\ and the expenses of proceedings relating 
exclusively to income (/). 

67. Where real or leasehold property is held in trust for a 
beneficiikry for life and roroaindermen, the income is to be resorted 
to for all yearly oiitgoings in respect of (he property {g\ including 
rates and taxes (h), and the interest on charges and incumbrances 
on the property (t), and, in the case of leasehold property, the rent 
and the expense of performing and observing all continuing 
dbli^ations, covenants, and conditions on the part of the lessee with 
rospAt to repairs and insurance and otherviso (k). The beneficiary 
for life is not, however, required to bear the expense of repairs 
or insurance which is not thrown uix>n income by the instrument 


Ltnihgi (iSOI), es h, T. 6C2 ); except wlicre it is cxprewly charged oo tbo 
iocome v. IfuddUtUtn$ ^ tl. 510: Pufiffair t. Cooper, 

Prince v. Cooper <1S53), 17 Hoav. 1S7, 103); sch also p, 34, ntitf, 

(S) Todd V. (1874), L. K. 19 Eq. CO. 

(«) V. Shore (1850), 4 Drew. 001. 

JU IFafi^Vt Tfiuti (1877), 25 W. R. 555 ; but son Re }fcrlrif, Morlry 
T. itaig, [1895] 2 Cb. 738: 2U Sherry, Sherry t. Sherry, (i913j 2 Cb. 
509. f 

[e) Upton V. Rroipn(18S4), 25 Ch. D. 588; except where it has been the 
practieo of the particular trade or hiuiuMS to charge loasi^s usaiiist capital 
(4/oi0*v. FoTKier (1884), 25 Uh. D. 572). As to wlicro a trade r>r buaineait 
ought to (liHpoi^ of and is carried on tomporarilj until it can bs sold 
odvaniagoouidy, soo Re llengUr, Frowtie v. HengUr, [I803J1 Ch. 585. 

(/) See note (t), p. 35. ante, ^ 

(9) r. PelUt (1701), 1 Vse. 337, 342; Shore v. Shore, cupm; 

Re CopUiTuPe Settlement, Johne v. Carden, (1900) 1 Ch. 325. Coinponsa- 
tion to ail oatgmog tenant under a coxnnaot in his lease bos been held to 
bf a current eiiM^nse v. .Verion (1883), 22 C*h. D. 750, C. A.); but 

as to aucb condensation in the ease of an agricultural tenant, see title 
AoRr<rui.TURE. Vol. I., p. 257; sco also title Sbttlevents, Vol. XXV., 
p. 515. 

(A) fountaine v. PeUei, onpra. 

(t) Bioel V. IFattiMH (1748), 1 Ves. Sen. 03; Whitbread v. Smilh 
(1854), 3 De G. M. & G. 727, 741. C. A. ; y. Crowtker (1874), 2 

rb. 1). 109; Be Barrieon, Tovneon y. Harriron (1889), 43 Cb. D. 55; 
i/ovyrooit y. Bonyioood, 1 ^b. 347. 

[k] i'Tiftet T, Vrie/o^ (1853). 17 Boar. 607; Re FowZer, Fovler y. 
Odell (ISsl). 15 Ch. D. 723; He Bedding, Titomproa t. Bedding, [1897] 
i Cb. 875; y. Xts^kin, [1897] 1 I. K. 170; Be Tomlinson, 

Tomitniroa y. Andrew, [1808] 1 Ch. 232; Be Betty, Betty v. A.*Q,, 
(18991 1 Ch. 821; Qjere, Cooper y. Gjete, [1899] 2 Cb. 54; Be 

irstdronRnd Bogue'i Contraet^ [1004] 1 I. R. 240. but the estate of 
a legal tenant for life is^oot liable to the renisindeman for permissiye 
vaato, whether ia the casoa of freeholds {Be CarUoright, Avis t. 
/Tewmon (1889). 41 Oh. D. 632) or of leaseholds {Be Parry and Hopkin, 
noooj 1 eh. 160; Oi0e% ^Slater y. Owen. [1912] 1 Cb. 519); loe title 
sm L*^iCKKrs, Vol. XXV., pp. 505. 607. The eost of complying with a 
Notary notice under the Public Health (London) Act, 1891 {64 k ob 
Viet. c. 75), and with a dutferDUS atrurtnres notice coder the London 
Building Act, 1894 (57 5: 58 vict 0. ocxiii.), is payable out of ineomeas 
against a beueftciary for life of leasehold trust p^partT. whether the pro* 
perty ie sublet at a rack reut or at an improred gxouoa rent {Be Copfewf < 
SetUmmU, Johne JaCarden, t^epra). As to appor^ning between oorpar 
and income the Ane and expenses inoideotal to tb£ ^renewal of a 
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creating the trust or required by coven ante affecting the property (tX 
or, though hiUDself the sole trustee, to expend inoome in restoring 
to a state of repair conformable to the sabisting cov'enanta leasehold 
property which was out of that state of repair when the iustrament 
creating the trust came into operation (m). 

( it .) TrutU /op MarriiA WotfttK 

68 . Id cases whore, owing to the Married Women's Property Tmoufor 
Act, 1682 (n), not applying thereto, the legal ownership of any 
property of a married woman isi or but for the interposition of 
trustees would be, in her husband {o), if a condition is attached to 
the property that it shall be for her sole and eepamte use indepen¬ 
dently of her husband (n), equity requires effect to be given 
the condition (q) and, if the pro)>erty is not vestod in trusties far 
her, dooms the buslmnd biniself to be a trustee for that pur* 
poe6(r). The principle is the same whether the property is realty 
or personalty (m). If she is not restrained from anticipation, she 
can dispose of the pro|H^rty to the same extent and in the same 
manner as if she were not under covorture (a). If, however, the 
disposition under which she took the property has imposed a 


rrnowable Icssehuld, see note (t;), p. 148, pat: as to apportiooiiu the 
lines, lees and expooses of tiisMimasioii oC ucw trustees to copyhol<u,Be 9 
title liEtTlKMANTj, Yol. >CXY.. |). S17 ; Si to the repair of froehold and 
c^ip^bold property, see pp. 140. 147, post. 

(i) Crovi V. ('m/ord (U03), 17 lleav. G07; Xs Peiiy, BfUy ▼. A.-O,, 
[18119] 1 Ch. 821, per Nounf, J., at p. 829. 

(m) liftrrii v. i’oyaer (1802], 1 Dnw. 174; ffs Courfter, Colei ?. CouHier, 
C'OKrfier v. CoUt (1880), 34 Cb. D. 136. C. A.; and see pp. 140. 147, wii. 

(ii) 45 A 40 Viet e. 76; see title lltrSBAND ANii WiVE, Vol. XVl.p 
pp. 348 ef iM. 

(e) Soo title HussAKn and Wike. Vol. XVI., pp. 322 et leg. 

(9) / 6 td., pp. 841 €t IM. 

( 9 ) BcUfe V. 7?iidJrr (1726), Buab. 187 ; Taylor \ Ueadi (1806}, 4 
De G. J. A 810 . 597, 003 ef itq. 

<r) RoUfs y. tupra; Benml v. Davii (172.5), 8 P. Wros. 316: 

and see uMe HuKUAKn akd Wira. Vol. XVJ., pp. 341 el A mnu 
con constitute himself u tnutoe of property foy Lis wife and znukc su 
effectual gift tboreol to her by any itisinimeut or language whioh amounts 
in equity to a declaration of trust io her favour (Cmi v. Urani 0666). 34 
Bear. 623). An aasignmeut of Joaseboldn by a raan to his wile as her 
separate estate baa bota held to be a declaration of trust ti;oroof by him 
iu ber favour for her separate use (iioddeley v. BaddeUy (187Sh 0 Ch. D. 
113; Fox V. Eawkif Ilavko ▼. Fox (1879), 13 Cb. J). 822). Where a wilo 
purports to dispose of property to which she is not entitled for her separate 
use, the husband eao in equity ratify the dispositioo by ‘disclaiming all 
interest iu the property (Ryorofi v. Ckritiy (IMO), 3 Beav. 238). Wnere 
a man acquires possession of property b^oogmg iu equity to his wife, he is 

C resumed, in the absence of evidence of a gift tiiereof by ber to him, to 
old it in trust for her (AiexMder v. £m 4 tUll 888 ), 21 L. B. Ir. 511: 
Mmeier v. Moreior, [1903] 2 CL 98, C. A.; FaiisB t. leggaU, [18961 1 
Cb. 664). 

(s) Taylor V. Meadi,iupra. 

• (q) Psoceel* V. Mtmk (1761), 2 Ves. Sen. 100 ; Bvlme v. Tmmm4 (1778), 

1 Bro. C. C. 16; Parkeo v. WkiU (1805). 11 Vet. 209: Ae^ v. WkiU , 
(1623), I Sim. A St 429; Adewu v. Oomblt (1861), 12 1. Ch. B. 102, C. A. i 
Tayhr v. Jfro<U, supra .* fMds ▼. B«6b (187)), 7 Cb. App. 64; Bts&op v. » 
WoU (1876), 3 Cb. I). 194: Cooper v. MacdoMid (1877). 7 Cb. P. 288, 

C. A.; and see title Hvssakd akd Win, VoL XTI., op. 377. 378. Aa to 
gifte by a wff^to her husband of ineome or capital, sm title Huseavd a«i> 
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reetrEint an her ActicipAion thereof (h), ehe is incapable of antici- 
pating or in anj way alienating while under coTertnre either the 
capital or the incomd of the property, whether trustees are inter* 
posed for the purpose of maintaining the restraint or not (e). 

69. Trusts of property for the protection of female beneficiaries 
in case of their marriage are not allowed to interfere with their 
absolute enjoyment of the property longer than is necessary for 
that protection (d). 

70. A husband may appoint trustees of a policy of assurance 
effected on his life, and declare trusts thereof in favour of his wife 
and children (^). 

* ( t .) TrtuU for Cr^Uort. 

71. If a debtor conveys property in trust for the benefit of 
bis creditors who are not parties to the conveyance, aud to whom 
the fact of ite execution is not communicate, the conveyance 
merely operates as a ])ower to the trustee to apply the property 
in satisfying their claims; and inasmuch as the debtor hinisolf ie in 
tact the only ccthii qw trust (f), it is revocable by him before the 
property is so applied, and cannot be enforced by the oroditerate). 


Wirt, Vol. XVI. pp. 397, SOS. As to Ioom of her property, leu title 
Lakploko and Tkhamt, Vol. XVII1., pp. 353. 354. • 

(5) T%\UU V. ^AtrfroroN^A ▼. Dorman (1840). 4 My. & Cr. 

377, 378, 390; J7rown t. Damford (1840), 1 Ph. 620; iVU v. Atom 
(1S46)M5 Sim. 375; Duktr t. i^nu% (1855), 7 De (i. M. k (i. 597, C. A. 
A direction to settle property in trust for a womso free frt»ni the liabiHUcii 
of any other person, and with power of dlspoKitioo by will after licr decease, 
involvoi a reHtraint on anticiimtioD during coverture (KiH^hrm v. Kingham» 
[1897] 1 I. K. 170). 

(e) BaqqcH v. Utux (1846), 1 1'h. 627, C. A. Bui a married woman may 
in aome ewca deprive Jienclf of her iutoreat in property by being parly to 
a fraud {Skarpo v. I'oy (1868), 4 Ch. App. 35; ZmVi Triuti (1869), 4 
App. 591). or to a breach of tniat (ace note ( 9 ). p. 199, poll); see ^0 
titie HrsBAKP aKd Wirt, Vol. XVI., pp. 359 at reo. 

(d) Bo J^an't Truoti, [1003111. B. 110, whore xemale Icgateea under a 
will wbo were unmarried, and had attaiued the agee of seTcntj-five and 
seventy respectively were held entitled to payment, witliont any settle* 
ment, of sums bequeathed upon trust for them for their sole and separate 
use, but not to ba payable until a eettlemeDt thereof approved by the 
tru.Atees should have been made. 

it) Married Women'# Property Act, 1882 (45 k 46 Viet. e. 75), a. 11; 
•ee title Husbamu and Wife, Vnl. XVI., pp. 401, 402. 

(/) Bill V. CurtUn (1835), 2 My. k K. 603, oer PSTYS, H.B., atp. 611. 
(g) Woteyn v. Coutk (1816), 3 Her. 707; Garrard v. Lauderdale (Lord) 
nn0), Z Sim. l; IHtm T. W^oioaU (1833), 2 Hy. 5 e S. 492; £a Touche v. 
Xrum (Bari) (1840), 7 Q. & Fin. 772. H. L.; Gihh$ v. QUtmU <1841). 11 
Sin. 6M: BalCM/tn t. JforMfwoa (1848). 6 Hare, 496; Jfaehtnwow v. 
BimoH (1880), 1 (w. a.l «; Smiik v. Hvrd (1862). 10 Hare, 30; 

Jywwt V. BiflWaoa (1854), 5 U. L. Ou. 121, per Lord Oakwobth, L.C., 
n pp. 133. 134; Hennquee t. Bmeu e an, Bnnii of En^nSi Claim (1872), 
to rf. R. 350; ^ehnt v. Jmics (1878), 8 Cb. D. 744, C. A.; B« Sondert^ 
TmtU (irg), 4tL. J. (on.) 667; Hsnaertow v. BothoMd d Bom (1887), 
ML. J. (CB.) 491, C. A.; Bx parU Wujerd, [1892] 1Q. B, 872; 

, t. T. Bmphrie, tl804) 2 K. B. 89, C. C. R. The oebtor in executing s^h 
4 oouvagpanoe ia aardy direetlng tha mode in which his own property 
shall ba f8f bk own benefit (Cormrd v. LtmderdoU (Lard), rapm, 

for ShadWBIX. V.*(k.at p. 1^ and the ooBveyaoep has the ume effect 
m ii the dMtor bad delivered woney to an agent to pay n oieditoia, In 
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A Irast in favDor of croditon is not, however, revocsblo if ths ii».l 
oroditors srs parties to or aaaeot to the ooDTrranee {k\ or if tt^e tool fcglM l 

of its execution is communicated to them^i). The trust is also tVVSL 

irrevocable «and enforceable bj the creditors if it is not to take 
effect until after the death of the debtor (ik), or if it is followed hj a 
further trust in favour of other beneficiaries ({). 

73. The question whether, it the property is more than Pwttostios 
sufficient for payment of the creditors, the surplus belongs to them ^ s^^piai. 
or, under a resulting trust, to the debtor (m\ de))ende on the inten- 
tion of the parties as indicated by the language of the deed (n). 

which ease be might recall the mottej before the igeut bed made any 
ment or communicatioo to thorn (Acts* r. Woc3^ (1833), 3 & i. 

432, ver Lsacii, If.R., at p. 495 ; 8ynn^ r. Bmp$m (1854), 6 H. S Caa. 

121,133: and compare (1842), 1 Hare. 476; Lawfne$ 

T. CempbeU (1869), 7 W. R. 170), The qniwtion whether the traits of the 
cooveyaooe can be reroked, altered, ortoodified dependa upon the ciroura* 

Btaacea of each particular rase (5mit3 r. Uuni (1862). 10 Hare, 30, par 
Tcrnrr, V.-C.. at p. 47). A oonTe^aoce upon trust to makegood breaenm 
of trust committed bj the diapoaer in respect of certain iruat eatatea was 
held to be irreTOcable, being a trust for particular peTWoni. not for general 
croditori (N«w,Pron<« nnd 0<trrAfd$ Trualei r. HawlMg, [1897] t Q. B. 19, 

C. A.) At to when a oonvoyauce oateoaiblv in trust for the toefit of czediton 
will be set aside aa rrauduicDt. see title Fkaudvlsst akd VoibaBLS Cok- 
vsTAKcna, Vol. XV., p. 80. As to the effect of lapse of time on a trust 
for creditors, eee tdle Liuitatiok op Actiows, Vol. XIX., pp. 167 rt sag. 

As to Maigtiuiente for benefit of erediton generally, see title BahRB urrer 
AHD 1N90LVSMCT, Vol. II., pp. 327 rt fcg..’ Bankruptcy and Deqdt of 
Arrangement Art, 1913 (3 5 b 4 Geo. 5. o. 34), la 28 el #w. 

(3) Fitld V. Oonoupkmore ( Lord) ( 1341), I Dr. A War. 227; if rtekwifion t. 

St^nrt (I860), 1 Sim. (H. a.) 76; iVictoftm ▼. Tiifin (1855), 2 K. A J. 18; 

Sigq^ T. (1856), 5 K. 5b B. 367; M^niffiore r. Brwne (1866), 7 
11. L. (^aa. 241; ITtfJ r. Banniwf (1886), L. R. 2 Eq. 677. It is uot neecs* 

Mrj that they should actnally execute the deed if they otherwiae ezprtM 
I heir assent to it {FiM r.Vonougkmore (lord), awpro.ptr 8vonsH,L.U., at 
p. 226; Qouldv. 7ioberi*on (1861), 4 De G. 5 b 8m. 609; ficher'i TrutU 
(1670), L. R. 10 Kq. 664). But a creditor will take no benefit under the 
cloed if he deriatoa from nr disturbs the urrafigemeni made by it {FUtd 
V. D^ughmore (Lord), turn, per Suodbn, h.C.., at p. 229), nor if he is 
guilty of undue delay in taai^ advantage of it (iM. ,* Qould v. ^oSertnm, 
ittpre ; but ice .VtVfcoIwii t, taptn). 

(i) Artoa V. Weodgnte^ tuprn, per Lbach, H.R., at p. 496; Browne 
T. Ocvtndiek, Caxendiek r. Browne (1644), 1 Jo. k Let. 606, per 
Sdoden, L.C.. at pp. 635, 638; Horiond v. Bxnk$ (1850), 15 Q. B. 713; 

S'ymaot t. Simpticn, tupra, per Lord Crakwortk, L.C., at pp. 116, 139 : 
nenderion v. ^o(Ai>rAile (1866), 33 Ch. D. 469, per BAroH, V.'C., at p. 459. 

The oommunication may have indueed the crMltori to refrain from steps 
which they would have otherwiae taken to enforce their claims {Aeton ▼. 

Woodg^, sttpro, at p. 495). Where, however, a peraon on goiiu abroad 
conveyed property upon truit for ite general tnanngNoent, inclndiog pay- 
rneut of nia debto thereout, the coromuuicaUuit to his credit(»re of the 
existence of the deed was hold not to constitute them beneficiaries under 
it iComikwaUe v. FrtfA (1851), 4 De G. A Sm. 652). 

(k) Synnot v. Simpaoii, supm, per Lord Crvnwoutv, L.C., at p. 139; 

Me FUegenid'i Setikmenl, Fiugerald r. Wkii^(lkS7U 37 Ch. D. 16, C. A. 

(l) Oed/rep v. Poets (1866), 13 App. Gas. 497, P. 0. i Pnaitlsy v. BlUe, 

[13971 I Ch. 489. ♦ 

(m) See p. fiO^af. 

(a) Oreen r. Wtmn (1869), 4 Cb. App. 204. wf Lord HATEiftrj^r. L.C.» 

St p. 207; /hetfa v. Oeekf, Storey ▼. Ceoke, [1891] A. 0. 297, per Lord 
UaissoBT, L.G., at pA299, and per Lord HiascHSLLTst pp. 300 «< Mg. 
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73. A trast for mIo of real proper^ for the benefit of creditors 
cooverta it into personalty for all purposes (o). 

6 cb*8soT. S.«-£if 0 fe o/ BentJUiartei. 

(t.) Satitr€ o/ Sttaii. 

74. The declaration or creation of an executed trust (p) and 
the equitable estate or utter eat created thereby are construed and 
take effect according to tlie same rulea of interpretation as a legal 
oasarance or limiUlion and the legal estate or interest created 
thereby (q\ unless the language shows a clear intention on the part 
of the disposer that it ehould be construed differently (r). A trust 
if, however^ construed so as to carry oat the express^ or implied 
inion^on of the disposer {$), and therefore, under a trnst of real 
property, a limitation of an equitable estate in fee or otherwise 
may l>e croatud by words which in law would be insufllcicnt to create 
the intended estiite (t). 

In particular, the common law doctrine aa to contingent remain¬ 
ders founded on feudal rules that if at the determination of a prior 
freehold estate there is no i>erson who answers the description of a 
romaindennau next entitled to take the contingent remainder 
fails (o), was never held to apply to equitable or trust estates; and 
it has always been held that, if at the determination of a prior 
equitable or trust estate of Ireohold there is no ^lorson capable of 
taKiiig, a Iverson afU^rw'ards coining into existence within the limits 

(o) *Grillil\ V. Birketii, Qrijfiih ▼. LvnfU (184U), 7 llorr, 209. 

(p) 5eo n. 7, ante. 

(g) T. I^nard (1754), 1 Kdon, S7. ver H^klkt, Lozd Keeper, 

at pp. 04, 00 : TingitI V. Peanon (1758), 1 Eacn, 1)9, p^r llbNl£T, Lord 
Keeper. St p. 125; Aiut^v. IViffar (1750). 1 Kdre, 361, 366; Jones r, 
Mor^tiu (1783), I llro. C. C. 206; JfrPoi»e v. yorthumberUiiHi {Duke) 
(1820), I Jsc. fc \V. 5.‘i0; v. Ocerion (1852), 15 Bear. 480; 

Luwit V. lirandrftk (No. 2] (I860}. 28 Beav. 274; MnjUr x. kleyUr 
(1883), 11 L. 11. Ir. 522; Rs }¥hUton*$ t^eUltment, J^fViiU v. UMlmtrMOA, 

K ) Ch. 061; He JiennetCe Ketale, [1S08J 1 I. B. 185; sod see Utica 
I AND OxifEU Instrumskts, Yol. X., pp. 373 et eeq .; EquitT, 
Vol. XIH.. pp. 68, 69,*90, 93 ei erq.i KSAt PKOP£RTr ard ChatxxlS 
Ukal, Yol. XaIV., pp. 283, 284. Courts of equity havo given to ca»lut> 
9 He (full tho aams right witli rawet to alicusHon as if tlioir estate was 
a use aiecuted (i/opiUiM, <tlici Vare x. Eopkine (1739), 1 Atk. 581, per 
L<«rd llAtinwicXB, L.O., at p. 691). 

(f) <jrrntt$ x. Simpton (1S64). 10 Jur. (K. s.) 609; and aoe title Equtrr, 
Vcd. XIU.. p. 95. note (e); ana, as to couveraion of land into money and 
money into land, see tMdc, pp. 104 et $eq.; and pp. 52, 128, post. An 
interest in ihv proceeds of lai'.d held in trust for sals is an interest in 
laud as tfainst a mortgagee {Kirkland x, Peat^ield, [1903] 1 K. B. 766; 
Be IlateiieaH'B Tnute, [1908] 1 Ch. 34, C. A.; Re F^, Brooke t. Martian, 
(1013] fCh. 75). « 

(i) Bwffeee x. B'Keate, A.«<7.V Wkeate (1759), 1 Eden, 177, per Clarks, 
U.R., at p. 195; Standing X. Bawring (1885), 31 Cb. D. 282, C. A., per 
IiINPLRT,Tj.J.. at p. 289. 

{U Be V mnett *$ Selote, siflm, at p. 194; Re Tnnpham'i Trmte, TriMkam 
X. GreerAia, [1904] S Ch. 487 ; Re Irvin, Irvin x. Parket, [1904] 2 Ch. 752. 

r r Bt^evur. J., at p. 764 foRe Olitm'e SeUlmant, Etered x. liigli, [1905] 
Ch. 191: Be Tkmeb^'t SetOmeeU, Gmiii t. LiUledale, [1910] 2 Ch. 181, 
C. A., per FAAWttX, L.J., at ff. 188, 189. 

(a) See title RjuL Psopertt akp CaAmu Bbal, Yol. XXIV.. pp. 222 
rtseg. 
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of the rule fts to remotoo 068 ( 6 ) &Dd angwoHng to the tenno o! the 
eettlemeDt can take the eqai table estate (eX 

75. Trust estates do not depend upon the legal estate for 
existence (dX 

76. The equitable estate or interoet of a beneficiary under a 
trust is construed in the same way and devolvee in the same manner 
as a legal estate or interest (e). 


(il) Ihtlinffi wi(A 

77. A beneficiary under a trust poaseesea the eame power of 
alienation or disposition with respect to bis equitable estate or 
iuterest thereunder as a legal owner has over his legal estate 9r 
interest in proper^ (/), and he can exercise it by similar izfetrn* 
ments and with similar formalities 


76. Notice to the trostoe of a disposition of an equitable estate 
or interest is not essential to tho Tulidily of the disposition (A). 

In the case of real pro)>6rty aud chattels real tho absence of such 
notice doea not postpone the disposition to a subsequent disposition 
of the equitable estate or interest of which notice is given to the 

( 6 ) Seo title Paarr.TOmES, Vol. XXII.. pp< 26S» 300 etteq. 

(«) Ee Finch, ^ 66 iii t. ilamy (1881), 17 Cb. V. 211, C. A., per 
Jessel. M.ll.. at p 220. 

(d) A.»Q. V. Downii^ (Lady) (1767). Wilm. 1, per WiLWOT. C.J., at 

J . 22. A court of equity cooudots devises of trusts us distiDct substantivo 
evises. sfnndiug on tlicir own bams, iadependeot of the legal e«tat6 or of 
one anoHicr ; aud llio legal estate is DOthing but tbe sliadow wliivli always 
fuliowa tbo trust estate in the ejo of a court of equity (tAid.). 

(s) Statute of Frauds (29 Car. 2, e. 3). s. 10; Norfolk*$ (DaA«) Case 
(1082). 3 Cu. in Cli. 1. 7. II. L.; i^ale v. CcUynan (1711). 1 F. Wms. 
U2 ; Banki v. Button (1733), 2 P. Wms. 700, per Jekyll, H.K., at p. 713; 
Coipper 7. Cewper (Earl) (1734), 2 V. Wms. 720, 736 ; Kuneee v. Wheate, 
A.-6. V. WheaU (1759), 1 Eden, 177, per Clarkb, M.R., at p. 19S; 
sod see p. 24, anfe; and titles DESOtVT aku DiArenkVTfON. Vol. XI.. 

f p. 4 ei teq.r 7. 14; EqurTT, Vol. Xlll., pp. 68 , 93 ei eeq.; Real 
ROFERTT AND CHATTELS ReaL, VuI. XXIV., pp. 283, 284. As iO 
extending or taking in execution, or obtaining a charging order oq« 
equitable interests in property or funds, see title Execution, Vol. XIT., 
pp. 49. 67. 68 ,102, 103. 

(/) Eopiine v. Uopkint (1739), West tamp. Hard. 606, per Lord Hajid- 
wtcu. UC., at p. o2I; Biydqee t. Brydgee, Philipe v. .Rrydqes (1796), 
3 Vee. 120, per Arden, M.R., atp. 127 ; and see titles EquiTT, Vol. XIII., 
pp. 93et seq.; Personal rROfBRTr,Vo).XXn..pp.404 ri seg.,413 ei eeq.: 
KEAL PBOPERTT and CHATTELS REAL, Vol. XXlV., pp. 286 ef teg, 

(g) Wagtiaf 7. Waqeiaff (1724), 2 P. Wma. 2.S8; AdUngion v. Conn 
(1744), 3 Atk. 141, per Lora Hardwicxe, L.C., at p. 151; Jonet ▼. Clough 
(1761), 2 Vee. Sen. 365, per Strange, M.R.. at p. 366; Ihnoideon v. 
iWoUtoa (1864), Say, 711, per Wood, V.«C., at p. 720; and see 
title Deeds and Otueb Instruxcbkts, V 8 J. X.. pp. 873 e< eeg. A person 
beneficially interested in trust prope^ can only alienate hie interest 
therein by on instrument in writing mier vkoe siguM by him or by his will 
^tatuU of Frauds (29 Cor. 2, e. 3), s. 9). The refnast by a beneftqary 
for life to recesve tbe income of the trust property durioE a corUin period 
d<^ not pieclode him from retracting bis refoaol aod claiming to receive 
it afterwards (Be JotMg, Fnuer ?. Young, [1913] 1 Ch. 272). 

(8) DofMidsow T. Jhnaideem, supra, at p. 719; Be Loroee* SeUlemoeX 
(1861), 30 Beav. 95, 97 ; Re Wag'e TViufs (1864), 2 De d. J, k Sm. 866 , 
C. A. As to Qotioe to trustee* gefisreUy. see tiUesvCROSES in Action, 
Vol IV.,pp. 379 d eeq.: MortoaiOs, Vol. XXI., pp. 339 sf IS 9 . 
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troBtoeii). Ao •qutoUlB parohAser for value, however, who 
acquired hie title without ootice o! a prior equitable title, may 
obtoiD priority by getting in the legal estate, even though when he 
gets it in be has notice of the prior equitable title (y*), unleee he 
gets in the legal estate from a trustee who commits a breach 
o( trust in oonveying it to him(t). Soch a purobaser has similar 
precedence if, wi&out having actually acquired the legal estate, be 
has the better title or right to call for it (1). 

79. On the other hand, in the caee of personal property, a 
disposition of an equitable estate or interest of which notiod is not 
given to the trustee is postponed to a subsequent disposition thereof 
for valuable coosiderahon, whether by way of assignment or charge, 
of wl)ieh prior notice is given to the trustee (m), unless the person 
entitled under the later aisposition had when he acquired his title 
notice of the prior dispoeition(n). In case of the bankruptcy of the 
disposing beneficiary, the relative priority of the title of his trustee in 
bankruptcy and of a person claiming under a disposition from him for 
valuable oonsideration depends in Tike manner on whether notice to 
the trustee is first given of the bankruptcy or of the disposition (o). 
Moreover, the person claiming under a disposition of an equitable 


(f) Jenri v. Jan$i (1838). 8 8im. CSS; TKitUfttrc v. (1S44). U 

SlQi. 76: t. Fik4 (1846), 6 Hare. U: />« vt (1860), 2 

K. U J. 031, 686, 636 ; Taylor v. London tmd ToKtUy (Jo.^ London 

ondC%%niy BanttnyOo r. A'tmiJlOOljeCb. SSl.C. A.,p<tr Stiruno. L.J.« 
at pp, 864,860< Ai to equitable lotcresU rooking sccoraing to priority of 
time, see title Equitt, VoI. Xlfl., pp. 70 H itq. 

(;) Bamot V. i^t»«ley,p604] 1 Th. 25,36,37,(1. A. (where the legal estate 
was got in pendonio liU); Taitlor v. London ond County BaMtny Co,, 
London and County Banl^g Co. ▼. iVinm. supra, at p. 266; see titles 
LquiTT, Vol. Xni., pp. 81 9i Iff ; Mortoaok. VoI. XXT., pp. finoq. 

(k) So«iikfertT.2)«W(1602),8 Vera. 271 :aec iitks Equiti.VoI. XHI., 
p. 83: MORTOAOB, Vol XXI., p. 328. 

(h Wilkoo T. Bodinfton (1707), 2 Vein. 609, 600; OB when tbe owner of 
the legal estate haa joined in tho dnpocition to liim or declared himself a 
tnistMforbim {Tr^lorr. London and County Banking Co., London and 
County Banking Co. y. yiron, tupra, at pp. 202, 263). 

(m) DaoH# ▼. SaU, Lovoridge ▼. Coopor (1888), 3 Buss. 30, 38; 
fotUr T. CodkonU (1836), 3 O. 6( Fin. 466, K. L ; Jfeus v. BeU (1841), 
1 Haro, 73, per WlOlUM, V.-C., at pp. 83 at seg.; Stoekt v. Dohton (1863), 
4DeG. M.&O. ll,C. A., per TvnN£R,L.J.,at p. 17; Loev. Bowfaft, supra; 
Browno t. Samm (1869), 4 Drew. 636, par Kipdsb3L£T, V.^C., at p. 630 ; 
Bo FrookfitlTt 7V^ (1870), 11 Cb. D. 198; Arden r. Arden (1886), 29 
Ch. D. 701: Mutuail^oAiouronee Social T.Zonplay (1886),32Ch.D. 460, 
C. A. Ward y. Duncombo, [1803] A. C. 369, par Lord Hzrschzix, 

L. C., atpp. 376 at aag. ; & DaUaa, [1904] 8 Ch. 386, C. A.; see title 
Caosna nt Actioh, Vol. IT., pp. 370 ei oeq. A person claiming under a 
tabeeqaa&i volnutory di^^oaitiqn doee not obtuin priority by boi^ the 
first to live notice to the tnutM (i7«sti« t. Wynne (1860), 18 I. (£. R. 
188, C. A., par Biunr, L.C., at pp. 304, 306). As to tbe duty of a 
Mateo to give infonnation yeapooting dispositiona of equitable inteioate 
of the tnat urapest y of wbiw be haa notice, see pp. 127,128, post. Ai tS 
vheie the upedtion is made or tho property is taken tinder it in 
aeethsrcount^, ace title Coln.iCT or Laws, Vol. vr,pp. 817, 218. • 

f (w) Timoon ▼. BoMabottaiii (183^, 8 Keen, 86, par I^rd Lakodalb, 

M. B.,«tp.50: Wof^urton t. ffA, maul v. ffu^aea (1864), Kay, 470, 476, 
476; Batfahnaa(A.i>.H1886), 80 Ch. D. 786, 0. A. 

lo) StumH T. OedHM (I860), L. B. 8 Eq. 607; Mmer vt Locke (1881). 
18 d. D. 881, C. A.: Ba BWa FOl, [1803] W. N. 60. 
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estate or interest in perfonal property has no remedj againet a 
trostee who defeats the dispwtm oy aome dealing with the .topn 
property before he haa receive notice of the dl^otition (p), . .wM. 

a 

80. Notice to one of several trustees is laiBoient during hie NddMwbm 
continuant as a trustee ( 9 )* Where, however, notice is not^^^ 
given to all, notice to any trustee is only effectual eo long 
as be remains trustee, so that, when there is no longer a 
trustee to whom notice has been given, it becomes necessary, in 
order to secure protection or priority, to roifew the notice to ono 
or more 0 ! the succeeding traBteG 8 (r). If, however, notice is 
given to all tlio trustees for the time Uing, the priority acquired 
thereby is not lost by any subsequent changes in the trusteeship, 

BO that it is not in that case necessary to renew the notice to 
succeeding trustees( 1 ). The notice may be by parol (tX but for tbe 
sake of safety it should be in writing (a). It must he clear and 
distinct (t), and, if it states particulars, must do so corroctly, so far 


(p) DonaUhon T. I>ofiaid$c% (1964), Kay, 711. psr Wood, YAX, at 

p. 7ie. 

(v) Smith ▼. Smith (1833). 3 Cr. Sc M. 231; ifnav. Ml (1841), 1 Mare, 
73, vn WiQRAU, V.-C.. at p. S7 ; ihwfw v. Savage (1862), 4 Drew. 636, 
per niMi>ER9LST, V.*C., at p. 640; WUUi ▼. GremhiU (1861), 4 De Q. 
y. L J. 147: liippe V. l/riegwe, Prveitr ▼. PAtppt (i873), L. 16 
£q. 80; He Wf/ntt, r. EUie, [1822J 1 Cb. iSB, C. A.: Tfrmf t. 
DawcomSe. [1803J A. C. SHO. per Ixtrd Hatisaniu., L.C., at pp. 379^dt $eq, ; 
see title Cuoans im Action, VoI. IV., pp. 383, 384. H the dispositMo 
jfl made tc a trocstee, bis notice of it ii luincicot; but if ooe of the truitw. 
being also a benedciary, is lumsell the diaposer, bis noike of tbe dUpoti* 
tioD will not suflice without notice also to one or more of bin co.trustees, 
since it is to his interest to oonccal tbe fact of the dispocitioo (Drwne r, 
Savaget evpra ,* TfiUei v. OteenhiU (No. 1) (IS60), 20 Bear. 376; Llo^t 
hank V. rcarton, [1901] 1 Cb. 666; Re DaUae. (1904] 2 Cb. 386, C. A., 
per BuesuiT, J.. at p. 400, and ^ Vadohan Wuxi a *15, L.J.,at pp. 411, 
412). A person taking a disposition of an eqmUhle interest in trust pro* 
porty should thoiofore inquire of all tbe trustees whether they hare 
Qotke of a prior disposition of the ictarest t. Smith, eupra, per 

Ix»rd Lykuhus^t, C.B., at pp. 233, 234 ; Re tfgatt, White v. EUi#, eupra, 
per Briauxo, J., at p. 197). 

(r) Tmion v. Tfansbeffota (IS37), 2 Keen, 36; Re Wyatt, White v. 
supra, at pp. 206, 207 ; Ward v. IhweoMbe, ivpro, at p. 382; Be 
TrwU. [1903] I Ch. 183. Notice riven before the proi«r^ it aotasny 
vested in the trustee is ineflectnal (JokasloiiA v. Cot- (1881), 19 Ch. D. if, 

C. A.: Re DaUae, eupra). 

(i) Ward V. Duncombe, eupra, per Lord MsCK.WiUTiM, at p. 396; Se 
Waedale,Britiin y. Partridge, [1899j 1 Ch. 163; Freemtm v. Laing, [1899] 

2 Ch. 366, per Blioss, J., at p. 368; Re PkilUpe* friMfi, tvm, per 
Rekewicu, j., at p. 187. This principle does not, however, apply where 
tb^Q is only one trustee (or the time Mug end he is himself the disposer; 
see note {q), eupra. New trustees are oA under any obhgatioii to mquiie 
of old tmsteei wbotbor they have received notiee of any dispositions of 

a oitabls interesU in the trust proper^ (Phippe v. Lovegreve, Proeeer v. 
ippt, tupra, per Jauzs, L.J., at pp. 90,91). 

(0 gmift T. Smith, ««pre; Ueux v. htU, Sttpro, per WnaiAM, V.^O.i , 
at pp. 87 ei sac. .* Brtnene v. Savage, fWpro, per itixniBsxxr, V.*C«, 
at p. 540: ffa Tickeear |l866),3BBeav. 317. , 

(o) thyd T. Ranke (1868), 3 App. 488, par Lord Caseps, L.fL, at 
p. 490; see title C^osas IX Action, Vol. IV., p. 381. 

(6) ifs TkAenar, $$pra ; Lioyd v. Banks, eupn, at f. 490; ^oj^rofi Watden 
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as respects all material pdijits (c). It mast be given to the tiuatee 
himself (d), bat it is immaterw b; whom it is given or in what 
waj the trustee receives it (e). 

81. Where there ia for the time b^g no trustee o{ t£e property, 
it is sufficient if the best precautions of which the circumstanoes 
admit are taken to render the fact o! ^e disposition known to all 
whom it may concern (/). 

62. In the case of a fund in conrt, the obtainbg of a atop 
order thereon takes the place of giving notice to the truatee as 
respects tbe conferring of priority (p). 

* ^ SUB-Sacr. ^ TroiU. 

63. Where a trust has been completely constituted it is enforced 
whether there baa been consideration for it or uot(/0. 

64. Where a trust is not completely constituted, or, in other 
words, anything remains to be done to perfect it (i), a court of 
equity compels its completion and execution where it has been 
created for valuable considerAtion(H but not where it is purely 
voluntary and without consideration (<)> 


Dentfit BuUdin^ Soeidy v. Bayiur (ISSO), 14 Ch. 0 . 400, C. A., wr 
James, L.J., at pp. 411,412. 

(e) Drighi'9 Tru$U (1866), 21 Beav. 430, 434; Woodhum v. Grant 
(1856), 22 Beav. 483. A rabtake id an imuacetisl point does not viiiato 
tho notice t. Kiw (1882), 48 L. T. 820). 

(d) 8affnm Walacn Second aenc^ Unilding Society t. Bayner (1880). 14 
Cb. D. 408. C. A. Notice to the solicitors of the trustee is insufficient 
(ibid,,' Be /XiCcw, [1004] 2 Ch.388, 0. A., per BvCRtBT.J., at pp. 308, 399). 

(e) Llojfd V, Banki (1S68), 3 Ch. App. 488; Jfe wprrt. per 

BuCKtET, J., at p. 399; aoc title Cuoses ik Action, Vol. IV., p. 381. 

if) SUy V. Dridyee (1843), 2 Y. At C. Cb. Cas. 488 ; Be Blnrhlev's TrueU 
(1883). 23 Ch.I>. 349. ' 

^) ^reeiiiii^ t. Deekjord (1832), 6 Sim. 196; Elder r. Mnelean (1857), 
3 Jur. (N. 8.) 283 ; BariUU v. Bartlett (1867), 1 De G. At J. 127, C. A., per 
Tuhnea, L.J., at p. 141; Siicerl y. Coekerdl (1869), L. K. S Eg. 6o7 ; 
Palmer v. T^oeko (1881), 18 Ch. D. 381, C. A.; Re Bolnee {A. D.) (1886), 
S9 I'h. 1). 786, C. A.; .VkImI Lije Ateurenee Soeidy v. Lancley 11886) 
32 Lh. D. 460, C. A.; -Yflcfc v. Peelle. [1894] 2 Cb. 440; MonUfiore v. 
Queddla, (1903) 2 Ch. 26. C. A.; see title Execution. Vol. XIV., p, 110. 

(k) JeJJrrfft 7. Jeffervi (1841), Cr. 6: Ph. 138; Bcnlky T. Vncfcftv (1851). 

16 Boav. 12: KekewiA v. Manning (1861), 1 Dr> G. U. & G. 176 C A ! 
Mikoy V. iofrl (IS62), 4 DeG. F. & J. 264,0. A.; BicEordeon ▼. Birhardeon 
(1867), t. R. 3 Eq. 686: ▼. Armdrong (1881). 18 Ch. T>. 668; Pant 

V. Paal (1882). 2o Ch. D. 742, C. A.; Malioii v. WiUon, M003] 2 Ch. 404; 
and see tbe oasi's cited iOA^ote (p), p. 46, poet. As to the complete con* 
atitttiinn oi a tiiufc. see p. 20. owe. 

(l) BHdfov. Bridge (1862), 16 Beav. 315; Biueyv, FligM (1876), 3 
Cb. D, 269; Be Lneon (fioH), Hardiiw v. Cobden (1890), 46 C^i. D. 470. 

(k) Doi^deoiij. PwwUieii (1864), Kay, ?U ; Xee v.!;« (1876), 4 Ch.D^ 
176: FnUan y. Km, (1913} I (ffi. 9 (ooreoant to leltle enforced). There is 
yalaable oopiideratiou where Hparty gives ap something {Bewieon v, Nett 
JI983J, 17 Jar. 446^ 667, 0. A,; ToaedaU v. PrailAtfoue (1877), 6 (Jh/D. 
630, C. A-; Re Potter eud Lieiee (1177), 6 Ch. D. 87, per JissEt, M.B., at 


V) For note (t) lee p. 46, port, • 
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Inoompletd trosta, which r^ards aome of the qui truti 
nre lor valuable consideration and as regards others are voloDtary, 
will not be enforced in favoor of the volunteers (o), except (1) where 
the interest of the volunteers is bound up with the interest of the 
other eeHui* qw tru$t {6); (2) in favour of the children of a nmrriage 
which constituted the consideration for the trusts, the children 
being in fact held not to be volunteers (c); and (8) in fa\^ur of the 
children of the former marriage of a woman whose 8a1)seriuent 
marriage constituted the eon^ideration for tb^ trusts, where ilieir 
interests are especialIj provided for under the trusts (<i). 


pp. SO, SO; i^eAr^tStfr v. Dinlel ()SS6), 64 L. T. Oil). Au Mignm^t 
<il Icsitclioldt (o which iisbilJlv is aturbed is for valuftblo confiOor&Hno 
bT reason of the rsUcl of the Mi^fnor from tbo lUbilitj {Pri^ v. J%nki%i 
((877), 0 Kh. l>. OIS, C. A.; //arris v. 7tib6 (1889), 42 <J)i. D. 70; but, 
US regards Ireland, see (lar^iiKf w GtsnUmrr (1801), 12 I. L. R. 060; 
Uamilton v. MoUot/ (1880), 5 L. R. Ir. 330, jtcr SurxiVAV, M R-, at 

? p. 34o r( $eq.). As to Tolusblc ronsideratioo ircnmlly, scs litlo Contkact, 
ol. Vil., pp. 383 ei /leq. 

(0 Coitmn V. 6nrftl{m% 1 Ves. 60, 66; h'Uistm v. A7fUon {1802), 0 
Vos. 630. per Lord Kloov, L.C.. at )>. 803 : /’eimio/t t. i’alterfo/ 1 118U), 
18 Wi. 84, 00; Ez parts i’ys, Ez mrte /iaSosI(1811), IS Vos. 140, 140; 
Jffferifii V, Jtfferjff (1841), A (li. 138; IVard v. Audland (1845), 8 
Boav. 201 : St^tUey v. Mackny (I8r>]), 15 Beav. 12; Urulqe v. Brktq$ 
(1862), 10 Bcav. 316; /^otrmill v. AnHerscit (1859), 4 W. R. 407 : Ileninj^v. 
\Var4 (1836). 33 irnav. 184, per Kouiu.Y, M.U.. atp. 100; If▼. 
IFiRtiuon (1867), 4 Jur. (v. H.) 47; Ifolrond v. Ifrrlnmd (1868). .John. 
18 ; Milny v. Lftrd (1893). 4 De 0. F. & J. 264, C. A.; JAeter v. Kpdgton 
(1867). L. R. 4 Kf\. 30; ^Iohs t. StofU (1609), 6 Cb. App. 74; MarUrx, 
Tonmf\» (1873), L. R. 17 £u* 8; Uardino v. Uarding (1880), 17 Q. li. D. 
442, per Wjlls. J., at p. 444; JU Laoum (£arl), Unfd{ng4 v. Cohden (1800), 
46 ch. D. 470. A voluntary covenant to surrender copyholds, though 
contained in a deed iu which freeholds are offctctually conveyed, is not 
enforced unless words of immediate trust are added {Jefftryn v. Jejferyt, 
iMpm : see title t'OFYiioLO^, Vol. VIII., p. 106, note [1)), The assign* 
meat by deed of an cxifcclanciy only operates as an agn rnent to assign it 
when rcaliaod, and the creation of a trust therein, therefore, if rolantary. 
is not enforced {Metk v. Kfttlete^U (1843), 1 Pb. 342; ElUntforougk, 
Towry Ln» v. Bume, (10031 1 Cb. 007). 

(a) .Salfon v. Cltrlicynd (1817),3 Mer. 240{afrinAod iDtbo If ous/^ of Lords 
(1824); see Turn. 6c R. 209); Comttk v. Trapaa^ilSlS), 81 low, 80, ILL.; 
i/ohnson V. Legnrd (1822), Turn. & R. 2S1, C. A., per Lonl Ki.uoK, L.C., at 
p. 293 ; Priee r. Jest tns (1876). 4 Ch. D. 4ft3, per Uau., V.*C., at np. 490; 
4U3; (Tf.ls T. (1877),6 Ch. D. 144; Rs D'iagiSaw,/Mfrnrs v. Andrevt 
(1880), 16 Ch. D. 228, 243. C. A.; Re Comeron atul Welle (1887). 37 
til. I). 32: De Meeire v. Weet, [1891] A. 264. P. C,; Re Plwt^ptrf'e 
Marriage Settfement, UnderkiJl t. Phmplrf, [lOlOJ 1 i'U. 609. 

(5) c/enliiu x.Keymie (1664), 1 Lev. 150 (in C<iiirt of Exchequer); 8. C. 
(1668), I Lev. 237 (in Chancery); NeveUad v. Hrarlee (1736), 1 Atk. 264; 
ClnyUm V. Winton {Karl} (1812). 3 Madd. .302. note (a); Davenport t. 
Bisllapp (1843), 2 Y. Sc C. Cli. Cos. 451; MarUe v. UerhirUon (1884), 9 
App. das. 303; Ve Mettire v. WeeU l»rd S*Lao»M;, at p. 270. 

(c) Qale V. (/ols. supm ; Re Cameron aw ll'eRi, supra ; A.*(7. t. Jaeabe 
SmiA, [1896] 2 Q. B. 341, 0. A., per Li.sutKT, L.J., at p. 348. 

• (d) RevffUad v. HenrUe, eupra ; /fhell v. Beane (1746), 1 Ves. Sen. 216, 
per Lord Haruwicke, L.C., at p. 216; Oole v. Gals, supm ; but see A,-0. 
x.ffeaobi Smith, euprn. The decision in CUrtSie v. IfrwM (1891), 611. Sc N. 
849, Cs. Cb., in favour of a fonner illegil/uiste child oi the woman and the 
pnpriety of the exception in such a oasr, apart from circonataocca which 
Rtay bring It within the first exception (sra the text, supra], are open 
to question (27s Me9tr% v. WeeUtupra ,* A. G. v. Jaee$$ Smith, ivpro). 
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85. Where aa incomplete iruek ie declared between a dispoeiog 
party and another for valuable coneideration in favour of a third 
pereon, performance of the trnet can be enforced at the suit of 
other party to the declaration^ bat not at the suit of the third 
pereon (e). 

8 lJ 0 -BaCT. Awidana, and RatifimtioM tf Trvfti. 

86 . Where a troet for a lawful object u duly executed, or, in 
other words, an e^preae truet ii completely constituted (/), it is 
generally binding and irrevocable whether it was constituted or 
declared for valuable consideration or voluntarily, unless a power of 
revocation is expressly reserved 

« A disi)Uhition of property in trust stands, however, on the same 
lootrfig a.H a diroct transfer or gift of projx^rty in^spoot of its 
liability in certain circumstances to be set aside, if voluntary, on the 
bankruptcy of the dieposer(/r), or, whether voluntary or not, us a 
fraud upon his creditors or other i)er 80 Ds having a prior equihtble 
claim upon the property (i). 

87. A truttt created to provide for particular c ire urn stances may 
become void if the cireamstancoe ceaso to exist (k). 

88. Whore by mistake an instrument creating a trust of 
property does not express the intention of the disposer, it will be 
cancell^ or recti6od according as the true iiitontidn of the dihi>oser 
requires (f). 


(«) OoiHtar T. ifah^raM (C'oeiUeif) (1S36), 2 Keen, SI. As to the seoeral 
rights ua tiubiliUes of third partlM ia con&exioa with a conlract, ice title 
CoMTiUCt, Vol. VII., pp. 342 el eeg. 

(/) See pp. 7, 20. iifiie. 

ig) EUUon v. A'Uiioa (1S02), 6 Vei, 656; VulverUift v. Puktrioji (ISll), 
IB Ves. 84, 00; Es parU iy. Kx parU D\ihoti (I SI I), 18 Vei. 140. 149 ; 
FortMci^ T. i? 0 rHell <lS34h 3 My. & K. 30 ; PiU v. CureUm (1835). 2 My. 4s 
E. 503, 511 ; CoUiMon v. PaUrirk (1838), 2 Keen, 123; Peed v. O'BrUn 
(H43),7Rcav.32; fTenl v. iluJfrrfid(iS45), 8Brav. 201; DentUy v. Mfickav 
(1851), 16 Bear. 12; KekewUk v. A/annine (1851), 1 Do G. 3f. & G. 176, C. A.; 
hrofiff V. Bmetcn (1B5U. 15 Bear. 221; 5mtle v. ffaret (1852), 10 Hare, 
30. per Tchnbr, V. O., %t p. 47 ; Bridge t. Bri^e (1852), 16 Bear. 316, per 
RoMU.LT, H.K., at pp. 321, 322 ; ParaeU t. HirmMipn (1856). 3 Sm. A G. 
337 ; Jmtiee v. TF^nni (1860), 12 1. Oh. R. 28U, C. A.; IHlrow r. Benf 
(18S2), 3 Gill. 538; v. Lock (1865), 1 Cb. App. 25, p«r Lord Caav- 
woBTii. L.C., at p. 28; Oee y. LiddeR (Ko. I) (1866). 35 Bear. 621; KeUv 
V. TFoiih (1878), 1 L. R. Ir. 275: Paul ▼. i'aul (1882), 20 Ch. D. 742. 
C. A.; Pe FlaveU, Ilurrey y. FkiveU (1883), 25 Ch. I). 89, C. A., per 
CoTTOV, at pp. 102, 108; SUinding y. Bevnng (1886), 31 Ch. D. 
282; yem, 2'rnmv and Gamml'c Truetee t. /lunlia^, [1897] 2 Q. £. 19. 
C. A .; and sco p. 44, anie. Aa to aottuiff aside a voluntary inatnuneot 
executed by ojUuki*, see tiUr8£oi)iTT,V^ Xlll., pp. 32 eteeg.; HisfiXE. 
Voi. XX1», pp. 10. 20. Am to *1110 alteration or rCTocatioo of traeCa for 
creditors, aee pp. 38.39, ante, 

(4) See titieBiNSRupTCT amp Imsolvskct, Vol. II., pp. 275 el $eg. 

(4) /ted , pp. 279 W lag. /‘litke Feaudclxkt amo Voidable Comvx% 
AircES, Tot. It., pp. 78 et $eq .; Gifts. Vol. XV., pp. 419. 420. 

(k) Ae to trusts creaWd eeparahoo deed, aee title Husband amd 
Wn». Vol. XTL. pp. 425 et M., 462. 

(l) neaiMM V. rr4<lmr?n fiSdO), I John. 4s H. 268, per Wood, V.-C. 
at p. 278 ; Zieter v. Bcdgean (1887), L. R. 4 £q. 80: Weir v. Van fwwp 
(1900). 18 T. L. BaSII : see titlti EqciTT. Vol. ;iaiZ., pp. 22 ei $eg.: 
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69. A trust msy by the instrument ot*trast be mede leroeable 
ID the memier therein preeoribed (s^). 

« Sect. 8.^CofUtrv6<tE< and Implied I'ruits. 

Srs-Sicr. \.^CkmtirueUw TmteU. 

90. A eoDStroetiTe trust, in its strict 8ease(s), is s trust attached 
by lav to property which is not expressly subject to a trust, but 
vhieh a person holding other property in tr^t for some other 
person or object, or occupying in respect ef other property a 
fiduciary positioo towards some other person or object, has a^uiretl 
by means of hia ownership of or dealings with such trust or 
fiduciary property (h). The person who holds property on a 
structive trust occupies a fiduciary position in resiieet of it,aD(ris 
sometimes o4led a constructive trustee or a trustee de nm ton{e). 

9L Where a lease is renewable by custom or contract (d), and 
a person holding it in whole or in part as a trustee or ogout, or in 
a fiduciary capacity for another person or objoct, obtains a renewal 
of the lease, be bolds the renewed lease in whole or in part in trust 

Mistake, VoI. XXI., pn. IS, IS, SS, S8. The ioitnnnent may be roformcil 
after the doatb ol the aiaposer, if it is proved bejohd all doubt that it did 
Dot express hia hitoatioos {Lirter v. Tlody$on {\m), L. R. 4 Eq. 30, per 
Lord Rohillt, M-RnStp-BS ; Weir 7 . Vnn TrompflOOO), IST.L. B. 531). 

(m) LfiM T.De^knm (185^1). 11 IlarH, 188, r»rr Wood, V.«0., at p. 191 
As to n'vocatien of truMls for cfvdltors. sec pp. 3M. 39, poet. The rovocatiou 
of a trust or use by s writing not bt^ing a will is chargeable with a stamp 
duty ol lOd. (Stamp Act, 1391 (64 & 55 Viet c. 39). a. I, So&cd. I., 
Revocation): sod see titlo Revenue. Vol. XXIV., pp. 724 of teq. 

( 0 ) The term " ooDStructive trust" is commoiJy used u syuonymoua 
with the term *4xnpiliod trust" (as to which soe pp. 58 el leg,, pest)* ^ud 
also includes resulting trusts (ns to which see pp. 49 port). For 

the purposes of this section of this ritle the term is used as deSnod in the 
text. 

(5) E$pime»€ 7 . Love (1764), 7 Bro. ?aH. Can. 346, .«'»6 ; soo p. 7. ante. 
As to coQStrnctive and rraulting tmets. see. further, title Eqititt, 
Vol.Xni., pp. mettfq. 

( 0 ) The expression " constructive trusteu " or " trusteo de son fort" is 
more strictly applicable to a person who bolds property which is suhjeot 
to so express trust without having duly become Uuetoc thereof or acquired 
a fiduciary potitiou in respect thereof (Bams# v. iddy (1374), 9 Ch. App. 
244, per Loi^ Selbosne, L.C., at p. 261; Sear v. [1893] 2 Q. B. 

390, C. A., p^ Kit, L.J., at p. 405; and see pp. 6, ante, 87 ei eeq., post). 

(d) The principle does not apply when a person without fraud tsKes a 
new loose or acquires the reveraion on a lease which he holds on trust or in 
a fidaoUry capacity, where such lease is not renewabie by contract or 
custom {Atndall v. BueM (1817), 3 Uet. 190; Xotmfoa t. fftbhy (1897), 
76 L. T. 770; Betan v. Webb, [1905] 1 Ch. 620). \\^OTe a person partly 
interested in an old lease takes a new lease to himself on the surrender or at 
the expiration of the lease, he is not a constrective trustee of the now 
lease unless, in reepeot of the old lease, lA occupied soiDe special positioo 
by virtue of which he owed a duty towards tite other persons interested, 
as, for instance, as tenant for life in respect 0 ! settled leaseholds, or as 
•partiier in reepeot of a partnenhip lease, or as mortgagee in iMpect ol a 
mortgaged leaae [Re Bisi, Bus v. Biee, [190312 Ch. 40, C. A., distinguishing 
Ex parte Qraoe (1799). 1 Bos. k P. 376, andiOOftsideTing PdMf 7 . foung 
(1684), 1 Vem. 276, more correetiy reported, [1903] 2 Oh. 65. n., anU| 
Have 7 . Ohieheeter (1773), Amb. 715,719); see also Peatkaretonhaugk v. 
Fenwick (1810), 17 Vet. 298; Bwnter v. AUen, [1907] 1 I. B. 212; and 
note (#), p. 48, post, a * 
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for thal porooQ or object (y). If inatoad of renewing tbe lease he 
parchasee the reversioD from the person from whom renewal conld 
have boen claimed, he holds tbe reversion on the eame trust as tbe 
lease (/). 

92. Where an accretion of anj kind cornea to property held in 
truttt or in a lidnciary capacify, the accretion cannot retained by 
the holder of the property, but forme part of the capital of the 
trust property for the benefit of the person or object beneficially 
interested in it (o).« 

93. A person holding a fiduciary position in relation to property 
^nnot deal with the property for his own benefit (A). Nor can he 
in dealing with a thii d person witli respect to the property obtain 

(<) Plovman t. riowman (I69S). 3 Vcm. 2S0: Kefck v. thd/ord (1720), 
Ojw. (m/t. Kid#?, CI ; Pa]ftMirn« v. Btwer(l729), 2 K Wms. fill ; PtewM 
▼, .Vttf^//(I774). 7 Hfo. Pari. Can-367; (1804), 1 M\. k lei. 

302 j y. Ihan (1808). Ifi V«. 230 j FiliyilAm V. SrunUin (UI3>. I 

Dow, 261. 2GS, II. L.; //WffMa v. Jokm&H (iKlfi), 3 M<t. 347 ; 

?. //amUI(l810), Beat. 544; v. (l8l7).3Mer. ItNi; 

▼.0’fW«i(lS36). I Jo. Kx. Ir. 176; JI/iH v. //i«(i8fi2). 3 ll.I>-Oaa-82S; 
CUgg V. h:dnond$(n (1867). 8 De G. M. 4(G. 787. C. A.; ArrhicU v. 8fuUv 
(1601), 0 ll.L.i’as. 30(h A>l<i/€(1860). 18 W. R. 248; iMOcy. 

Wall (1877), 8 Ch. D, 706; Ke Villttr<w v. VUf^e»t (1881), 18 

C!b. D. 93, i'. A. ; A's IvUoiii, brinlon v. lullufm (1886), 53 L T. 0 . A.; 
Oriffitk V. (Heen, ("IW?] I Cb. 195. The fact that I ho Iciwir rxpit'iwly refused 
to renew for thebonefit of the cesfui frusl mukoTt uo difference {Kceck v. 
SnnOford, $upra: FiUgikbon ▼. /irafthm, sapf<i, Lord Kluon, L.C., 
at p. 269), and it is immaterial that the new lv.*u«e cooUiae additional 
property aud ia at an inerrused rent {lU Idormin, PiUgrtm v. Ptltyrein, 
tvprti: but BOO Ackffon v. Fair (1843), 2 Cou. k J>aw. 208). If Uie creator 
of the truBthimBelf takm a renewed Icaao. bo holde it for tbe truat (ile 
Jjulhnin. Brinion r. Lulkam, ivpm). As to tbe renowul of a lease of 
narUin>iliip prcraisca. see nolo (d). p, 47, anU: title Partneusiiif. 
Vol. XX 1(., pp. 48, 82 ; as to renewal by a tenant for Ufo, see pp. 61, 62, 
p 0 $t; 03 to renewal by a mortga^rec.aeo title Moiitoagk, Vul. XXI., p. 127. 

(/) Kr Hamlajk^i {Lord) (1884), 26 (1i. I). 590; VkilUoH v. PkiUiw 
(l885), 20 Ch. D. 673, C. A.; see also OriJIith T. Gwm, supra. Hut it is 
4»tberwiae whore be purchnaea tbe rcTeraion from a person to whom tliu 
lessor has law/uUy aasiRiiad it discharged from the legal liability to rooew* 
the lease (ie<Tfubiff t. FvucU, supra; Boten v. WM. [1905] 1 Ch, 620). 
Where tbia is not the case ho may have a lien on tbe (rust estate for the 
piirchas4*.moDey which be haa paid {Itaae t. TTaU, supra). On the same 
priQei]>le it was held that where two aisters entitled to a mortgage as 
teofuiu in rum moo in equal shares purchaRed from the mortgagor the 
eqiuty of hrdftnptioQ, and, though each paid half the purchase.money, 
took the <n»nveyaaoe of it to thoiiiselyes as joint tenants, they wore in 
equity eotiilod to the property in equal sham as tenants in common 
(£d««rlf ▼. Fo^kitm (1712), Proc. Ch. 832). 

{$) Bo CitrkU' Trusts (1872), L. R. 14 Eq. 217 ; Aherdton Tovn CouncU 
7. Ahrrdoen UnirfrtUg (1^77). 2 App. Cas. 544; Bo Paym'i SeUloment. 
Kibbls 7. Fai/^ (1886), 54 L. Ta840. The confirmation by Act of Parlia* 
Bcnt of tho title of a tenant for life of an encroachment was held to enure 
also for the benefit of the nmaiodermen (Fm t. Edwards (1867), 1 De G. 

J. 698, C. A.). Where, howeter, a penou is a trustee of prepay only ul 
reapcct of a apeoific sum charged thereon or payable thereout, and a 
abeolute owner ot the rest, h^is beneficially entitled to tho whole of any 
increment thereof or accretion thereto (Es ('amphrtt, v, Cumvbfu. 

• (1893] a Ch. 468). ' • 

ik) Moon T. land (1850), 8 flare, 216. per W'loiun, V.-C., at p. 221; 
eee p, 121, post 
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A personal advantage to himself bj a seoret agreement wiUi that 
person («)• Simikily, where profits are made by a person by means 
of dealings with trust property or ptoperty in respect of which he 
gtands in a* fiduciary ^ition, or by means of bis occupying a 
fiduciary position, they form of the capital or income of the 
property, as the case may be, and are held in trust lor the persoa 
or object beneficially interested in anch capital or income (i). 

Sub-S ect. Truit$, 

(i.) /» Ointnl, 

94. A resulting trust is a constructive or implied ^ust arising 
by operation of law (/) in the following cases, namely :—(l) where 
an intention to put property into trust is sufficiently expressed 
or indicated, the actual trust either is not declar^ in lAioIe 
or in part or rails in whole or in part(m); (2) where property is 
purchased in the name or placed in the possession of a person 
ostensibly fr>r his own use, but really in order to effect a particular 
purpose which lailK(n); and (3) whore property is purebEised in 
the name or placed in the Mscasion of a person without any 
intimation that he is to hold it in trust, but the retention of 
ti )0 l>6Meficial interest by the purchaser or disposer is presumed to 

(t) Fawcettv. U (ISSO), 1 Russ. 66 M. 132; B^ckv.Kaniarovitj, 

KanhToioic$ t. Varitr, Kalb t. iCufUorawus (1307), 3 K. Sc J. 230; BamtU 
V. Carlian (1877), 0 Cb. D. 371, C. A.; L'mma Silver Mining Co. t. Urant 
(1870), It i'\x. D. 018, C. A.; Re Thorpe, ri/xml ▼. Kwlciige, [1801] 2 Ch. 
300. • 

(it) Carter y. &om«(1728)i 1 Hq. Cas. Abr. 7] FaieoeU t. IfAgetosss, 
; Fork and Serth i/tdbifid Rail. Co. y. Uudeon (IRr^C), 16 
J^vAv. 480; Ueniirg v. Craven (lbo3), IS lieav. 75; Sugden y. CVotifand 
(ISOO), 3 Sm. 8c G. 102, 194 (where ootiey paid to a trustee to iuduoe 
hiiM to retire was ordered to be added to ine capital of the trust fund); 
llrtai haxvmbourg 7?ml. Co. T. Mognag {Sir IKm.) (No. 2) (1858), 25 Jloav. 
r>S6.per Romilly, M.R.. at p. 502; A'tMter t. (187.), 8 Ch. App. 56; 
FaHery. McKenna (1674), 10 Ch. App. 06; Imperial MerctmtiU Credit 
crVdi^(Xiouidu^ii) v. Coleman (1873), L. R. 6 H. L. 180; Krlangerr. Now 
f^omhreio Vkoojiknte Co. (1878), 3 App. Css. 1218; Knma Silver Mining 
t'o. y. Lewie (1870), 4 C. P. iJ. .196; Metropolitan Bank v. Ileiron (1880), 5 
Ex. D. 310,C. A.tpfT jAicE8,L.J.,at p. 323; Re Thorpe, Viponty. UadcUffe, 
•iupra; lie Smith, Smith v. Tkompeon, [1806J 1 (^h. 71. But where the 
probt obtaiued, though it ultimately comes out of the trust ostatej is in 
rcaUry tt muneration for seirices rendered under a proper and independent 
iigrrcmeut, it does not form part of the trust properly {He Lewie, Lewie 
y. Lewie, [19101 W. N. 217). A partoer who, in the course of nenUating 
for a lease to the partnership firm, receiree a la^ sum of money irom the 
leMors, is a trustee of it for the bcuefit of the firm {Faweett v. Whitehouee, 
supra). As to the rdatiou of promoters and dirccion of a compaoy to 
tbe company, see pp. 50, 60, poet; title Covpski&s Vol. V.,np. 221, 222, 
226. A director wW purebsses property indcpsiideDtiy of the company 
and afterwards sells it to the company at # profit is not a trustee for the 
1 ‘omnauy of the profit (Rurfoiid t. Earle, [1902] A. C. 83, P. C.). Ai to 
the liability to account for secret profits where a trustee becomes bankrupt, 
lae title Baxkhupict avd Ixbolvknct, Vol. 11., p. 260. 

(l) Norfolk (i>al;s) 7. Browne (1698), Prcc. Ch. 80 ; Lloyd t. SpUlei 
0741), 2Atk. 148, per Lord Hsnx>wtCK>:,^.C., at p. 150; Statute of 
Erdudi (29 Car. 2, e. 3), i. 8. As to resulting (rusts in the case of charities, 
see title CBAttTinB, Vol. IV., pp. 180, 161. 

(m) Uoyd y. SpitUt, eupra; see pp. 50 sf post. 

(a) See p. 54. ^ei. ^ 


SfeOt.l 

Conitmo* 
tire and 
In^ed 
Truift. 


Ttesultlog 
trtsta. , 




60 


Tsusts AMD Tstranss. 


I 

aioT<s. hm be^o intended and'is held to be equit6ble(o)< In aH these 
Oeaistrac* cases, except where the bilure ^ of a declared trust ariaee from the 
the and illegality of the object, and the trustee relies on the maxim in pan 
delicto potior at conditio jmtidrntu (p), the beneficial interest in 
the property, so br as not aj^licable to any sufficiently expressed 
or indicated beneficiary or object, results or reverts to disposer 
or purchaser of the property or, in the case of his previous death, 
to his representatives (q). 

(it) Trot not £x)niHdivi. 

BeoeCcUl 96. ^here property is assured to a trustee upon trusts, and the 
haste do not, either as d6clare<I by the instrument of assurance or 
sot^ in tjie event, legally exhaost the beneficial destination of the 
tihftoited. prop^y, the remaining beneficial interest therein feaults to the 
settlor and forme part of his real or personal estate according to 
the nature of the property (r). This principle, however, does not 
apply (1) where a contrary intention is indicated in the instrument 
of assurance or is otherwise sufficiently proved (s); or (2) wliere the 
trust for which the property has been assured fails owing to its being 
for a purpose which is illegal in itself; and which has been partly 
earri^ out, in which coMe the court gives no assistance to the dis* 
poser in asserting his right under a resulting trust, on the principle 
that in j^ari delicto potior at conditio po$$idenfii,(ty If, however, 


(o) ^Lbyd T. fipiAet (1741), 2 Atk. 148^ tee pp. 04 et $4q., po$t. 

(p) dee tbe text, infn: and pp. 57. 5S, poet, 

Lloyd T. dpiUef, euvra, There it a tlinilar principle at conunon law 
ii to retaltiog utet of laod (2 HI. Com. 335; Sanders, Utes and TrutU, 
4tb ed., To). 7., pp. 00 M m.) ; too titlet Gifts, Vol. XV., p. 417 ; Bkal 
pKOrWlTT AWn CnATTBU KRAt, Vol. XXTV., pp. 270, 2S0. 

(r) Comefc v. ^rta^foa (1725), 2 V. Wms. 301 : ▼. Phmve 

(1755). Amb. 254; lleviU v. rn^Af (17SO), 2 Bro. C. 0. S5; Le$(ie t. 
i^evoMXwv (Daks) (17S7), 2 Bro. C. 0. IS7 ; Cook v. Jlntchinoon (1830), I 
Keen. 42 ; a<trko ▼. /VfffUlm (IS58). 4 K. & J. 257 : Re WUcook, TVilooc/;; 
T. Johnem (1890), 621«. T. 327. AVliore, on a manisge, pertonal property 
of the wife it settled so ifd to five a life interest therein to the nut dad 9 
after her death so long u he remains a widower, he ceaset on hit re« 
marrlige to be entitled to the life interest and there it a retnltiug trust 
thereof for the wife's esUte (Ks IKyolt, Goimii v. Wyatt (ISSO), 00 L. T. 
920). Where property it settled in contemplation of a maniage which is 
never in fact solemniM, there is a resnlting trust of it in favour of the 
party who settled it(TAonia« v.BrsMioii (1846), 15 L. J. (Ch.) 420; MUford 
T. fimolds (1848), 15 Sim. 130; Eeemy v. Covlard (1884), 25 Ch. D. I to): 
but vmre a fathtf letUet money and covenants to settle further property 
gQ hit daughter on her marriage, and the truiU declared do not extend 
to the event (which happens) of her having no issue and earviviog her 
huibesd, there is a resuJttng trust in favour of the daoghtor and not of 
the settle (Doyle v. Greoa, [1^5] I 1. K. 252 ; see Ward v. Dyae (1335), 
L. 5t G. itmp. Sngil. 177). 

(I) Oeeb ▼. fiatrkiajoa. lupra .* Biddulph v. TTinwiiKf (1375), 1 Ch. D. 

Themn jnptiou of a reenlting ^st may be rebutted even by parti 
arideBOt (Ooek T* antekimon, titpra, per Lord lakodals, M.R., at p. 50). 

(I) Bmkenhury v. Brtuhlihwfy (1320). 2 Jao. it W. 391; Cecil v. 
Dnakw (1321). I Jao. & W. Be Qrtat Borlm Btomhoat Oo, (1834), 25 
Ch. D. 515, C. A. This prina^, however, does not apply to a trust for an 
objeot which, thoo^ not unlawful in itsolf, is incapable by law of t^dng 
under the trast (BAeD v. Jaekeon (1552), 10 Hare,^, 214). 
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nothing has been done to carrj the illeg&f porpoie into effect* the 
diepoe^ ie entitied to have the property reooDTeyed (»). 

96. Whdce a testator his will devises real propei'tj in trastand 
does not exl^Qstivel; indicate, in a manner which can le^ty t^e 
effect (s), the persons or objects to be benefited bj it, or where there 
is a faalure of the persons or objects indicated, there is a reaaltitig 
trust of the remaining beneficial interest in the roal property for 
the testator's heir-et-law (a), if there is no indication of a contrary 
intention on the part of the testator (b), Thb princinle applies 
where the destmation of the rents and profits of mR properly 
during a limited period either has not been indicated by the testator 
or fails to take effect(c). g 

If a testator devises real property upon trust for sale and«do8S 
not exhaustively indicate the application of tbs proceeds of sale, the 
beneficial interest in these proems and in the funds which represent 
them, 80 far as the destination thereof is not indicated, results to 
the h6ir*atdaw(d), even though the teetator expressly directs that 
AO part of the proceeds shall lapse to or result for the ben^t of the 
helr*at-law (s), or directs that t)ie proceeds shall form part of his 
pereonal estate(/). Where a lesUtor directs a earn of money to 
be raised out of his real pro]>erty, bat does not indicate the purpose 


(m) Syniti y. flughei (1S70). L. K. U Lq. 470; Tcylor v. Uovgn (IS76). 
1 Q. D. D. 201, (J. A.; 7>arriav v. Peawn, [1803] 2<'h. 104. Tliis pnndple 
was doubted hi KtarUy t. XhertMen (1890). 34 Q. Jh i>. 742, 748, f. A.: 

Uemanu r ('harU^itPorlA, (I^^l ^ 1^4, C. A. ; HUm 

COMTKACT, Vol. VII., p. 400; Gahinuano Wagciuno, VoI. XV., p. 273. 
(s) but lee pp. 67, S8, jMt. 

(o) Hobart v. Suffoik iConnUto) (1710), 2 Vcm. 644; BiU y. London 
{Bi$hop) (1730), 1 Atk. SIS; Lioyd v. 5^1 (1741), 2 Atk. US. per Lord 
Hardwicke, L.C., St p. 700; Sherrard v. IhrhorottgK {Lordj (1763), 
Arab, 160; ]J(\btrgh<iM y. Vmceal (1793), 2 Vee. 204 ; ^•'l^qka 1 n y. 3faion 
(1813), I Vcs. 6:B.410; ^VoulAoiasy. BaU{16l4), 2 Ves. 6 B. 306; Tngon- 
veil y. Sydenham (1S16). 3 Dow, 194, 210. II. L.; JJunnage y. White (1320). 
1 Jac. bi W. 6S3 ; Taylor r. Taylor (1803). 3 De G. M. k 0. 190. C. A. ; 
Bam y. FettUi (1664), 2 UciD. 6s H. 60; IfvckUw. Bristol (1864), 10 Jar. 
(n. s.) 1005 ; Longley v. LongUy (1871), L. It. 13, Eq. 133; Wade-Qery ?. 
Handley (1676), 1 Cb. D. 653.663. Thobeiraldaw is cot to bo dUiobented 
except by exprew words (Dunnage y. White, espra, per Ptuiaa, M.R., 
St p. 6 Sj ; Taylor y. Taylor, espra, per Lord Crakwortu, L.O., at p. 197). 
(3) See pp. 02, 63, potl. 

(e) R$ Sandereon'i Truet (1667), 3 K. & J. 497. 

(d) landfill y. Bookey (1701), 2 Vcm. 425; London {OUy) v. Garway 
(1707), 2 Vern. 571: y. Brooke (1718), 1 P. Wms. 390; Stonehouee 

y. Arelw (1734), 3 T. Wms. 262 ; Oravenor y. i/o/Ini»(1767). Amb. 643 ; 
Aekroyd v. Smitheon {1190), 1 Bro. 0. C. Appendix, ; Robinton v. Taylor 
(1789), 2 Bro. G. 0. 689: <8pM y. Xme (1791),*3 Bio. C. C. 356; Wright 
y. Wright (1809), 16 Vet. 188; IliU y. €oek (ISIS), 1 Vet. 6t B. 173; 
Maugham v. Maeon, lupf^,* Gibbt y. Rumeev (1813), 2 Ves. bt B. 294, 
296; gmiik y. CUution (1819), 4 Msdd. 484; Jeeeopv y. Watson (1883), 
b My. k K. 666; IfrUion y. flayei (1839). 6 My. k Cr. 126; Beeluw 
(CoimlAie) T. Bodgton (1864). 10 H. L. Gas. 656. por Lord WasTaoxT, L.C., 
at p. 667; Be Cameron, Bixon y. Cameron (1884), 26 Ch. D. 19, 29, 
C. A.; Be Weet. George y. ^roee, [1900] 1 Cb. 84 
(#1 Fiteh T. Weber {1949), 6 Hare, 146. 

(/) Taytor y. Taylor, eupra, oyerruliog PbiUipi y. PhiUbpe (1812), I 

My. k K. 649. 
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to which it is to be applied, there is a reaalting trust of it hr bis 
heir*at*law even where the teststor directs it to be paid to his 
executor, if it is not required for papient of his debts (b). 

97. Where a testator b; bis will bequeatlis personal property 
in trust and does not exhaustiTely indicate, in a manner which can 
legally take effect (i), the persons or objects to be benefited by it, or 
where there is a failure of the persons or objects indicated, there is 
a resulting trust of tbo remaiuiug beneficial interest in the property 
for the testator's next of kin {k), if there is no indication of a 
contrary intention on the part of the testator (i). 

98. If the effect of the settlor's or testator's disposition of the 

S al pmpi^rty bis lieen to convert it in equity into personalty (tn), 
e tipttlur or heir*at-law takes tlie lieneticial interest under the 
resulting trust as personalty (n), unless the purposes for which the 
conversion was directed wholly fail, in which case the conversion is 
regarded in equity as ntjt taking place (oX 
Un the other hand, if the effect of the tesUtor's dis^iosition of the 
personal property has been to convert it in equity into realty (p), 
the next of kin take as realty the bonoGcial interest under the 
resulting trust for tbem(qX 

99. The terms of a testnmenUry dis^iosition may, however, be 
such that where a trust fails or is not oximustod in currying out the 

(tf) h'mtfya v. FretvuM (1720), Prcc. Ch. 041; Crtut r. DtrrUy (1727), 3 
P. Wins. 20. 

{k) Mrneld v. GAupiaflft (1748), 1 Vrs, 8cii. lOS : IIvlchtiOH v. Uommond 
(1790), 3 Uro. C. C. ks; VoUins v. iy<tkmau (1705). 2 Ves. eS3}. 

(t) but ICO pp. 07, 5%,w>rt. 

(k) OtiikQp) v. rp«^(17e0), 2 Vee. .Sen. 91; Otiitdhrd 

{Ijord) ▼. Pvrdun (1752), 2 Toi». 405; .4c/l*r9jNi v. Smithion (1780), 

1 Bio. C. C. Appendix, M3; i\oOin$on v. (17S9), 2 Bro. C. C. 589; 

Spink V. i;eww (1791). 3 Bro. C. 0. .355; StUy v. Ww>d(lSU4), ID Vei. 71; 
jtfonVi V. iHirJwm {ItUkop) (1S05), 10 Yes. 522 ; SouthovM v. BvU (1814), 
2 Ves. fc B. 396; Lynn v. Btottr (1823), Turn. L H. 03, 06; JrHtopp v. 

(183.1), 1 My. k K. 065; «V«Uen ▼. JhwrMn (1844), 1 Ooll 197; 
KlkofJi V. Mapp {1851], 3 H. L. Css. 492; ISedivt (Ceuftleii) t. Hodgion 
(1804), 10 H. h. Cbs. 056, per Lord Wkstbort, L.C., at p. 607 ; liHckk 
y. lirUtoa (1864), 10 Jiir. (K. s.) 1095; lK(Tdi.<?erjr v. Handley (1876), 1 
I'h. B. 653, 663 ; £i OeotM t. Gtom. [19(X)} 1 Ch. $4; aud ice title 
Pf.kprtvitjes, Vol. XX11.. p. 373. 

(I) $eo tbe text, infra ; and p. 53, post. 

(m) tills Kquitt, Vol. XIII., pp. 104 seq. As to whm the 
direction to ncll or the trust of the proceeds of sale is void for rrmotenesA, 
si^o title I’snrxTUiTiES, Vol. XXU.. p. 351. 

(a) JVrigki v. H'n^iU (1809), 16 Vcs. 1S8; Clarks v. Franklin (1868), 
4 K.&J. 257; Bectivo [Courts) y. Hodgson, supra^ ptr Lord Westbukt, 
L.C., atp. 667 ; SUsd ▼. Ffsoeo (1874), L. U. 18 £q. 192, per Jxssrt, M.R., 
St p. 197. It makes no* difference whether conversion hss or has not 
sctnslJy taken place {BeeUve WcunUss) v. Hodgson, svpra, at p. 067; Be 
UirherSim, ScaUs v. Usjfkos, [1892] 1 Ch. 379). 

(o) Clarks t. Franklin, Wra: Curfeis v. Wormald (1878), 10 Ch. D. 
172, C. A.; J2i HirhertonfSooUs T. Hsykoe, supra, per CuiTTT, J., ■ 
p. 382. 'Tho prinolplo applies evea though the conversion has actually 
been effetlnl (RsMiw (Cosalsii) v. Eodoiofi, ivpni). 

(p) See title RoonT. Vol. XllL, pp. 104 el srq. 

(q) OurUis v. Wormald, supra, overruling Reynolds r. GodUe (1859). 8 
W. R. 147; leealio Coaan v. Stephens (1835), 5 L. J. (CB.) 17: Qsrefonl 
T. RareaiUlI (U39BM Bear. 481. # 
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desiguatod object, the beneiiciRl interest dnder the trust, or the 
unexhausted part thereof, results or lapeee to a residuary or other 
devisee or legatee under the will instead of to the testator's hair or 
next ol kin, as the case may be(r). 

100. Where a testator, having devised or bequeathed real or 

personal proj^rty upon a trust whicli fails to taku complete offeot 
under his will, dies without on heir or next of kin, the benclicial 
interest which is not disposed of by the will goes to the Crown, in 
the real property by escheat (t) and in the personal proi>erty as houa 
I'ocantia (t). In the case of the personal property, however, the 
language of the wiil and the circumstances of tlio case may susUnn 
the title of the executor as against the Crown to rosiduo which is 
not disposed of effectually (ay ^ * 

101. Where funds are hold iu trust for a society or a particular 
purpose, and tho society is dissolved or the purpose comes to an end, 
there is generally a resulting trust of the rouiaiuing funds for the 
contrilmtors tothe society or purpose, or for lhuir 2 »orM)nal reprosen* 
tatives if they arc dead(^). Iu certain cases, however, tho Crown 
may claim these funds as fioaa vat:aiUia{c); and, where a trust for 
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(r) 3!aU(ih(tr v. A/cUa 6 <ir (1730), Om. I«mp. Tulb. 70; Ditrouf y. 

(1749), 1 Vos. Son. 320; v. llaUum (17fl7), Amb. 643, ixr Lord 

Caudxn, L.C.. St i>. 045; irWcAf v. I^ow (1779), 1 lire. C. C. 61 ; cWr^l 
V. Rout (1R02). 8 Vet. 12 j hVU v, (1836), I My. di Cr. 286. C. A. 5 
H6 6andcr9m'$ IViorf (ISo?), 3 K. d. 407 ; llolnutM v. VretccU (1804), 
lDJur.(N.8.)S07 ; TmU (1S71),1 j. U. 11 Eq. 550; 

JHrd 7 . Lsc, [1901] 1 Cb. 715; Re Carhorujklt Homer v. ilnlleg (IVU), 
Timei, 4tb February. 

{») lutesUU* EsUtes Act, 1884 (47 5^ 48 Viet c. 71), s. 4; eco title 
Descent and Distbjbutiok, VoI. XL, pp. 23 el teq. In the case of a 
testator who died before tlie 14th August, 1884, the honeridal iutereet in the 
real property would in such a case have boca lakeu by ilie trustov {DurgeM 
T. >f Amj^, a.‘G. V. TVAsttis (1750), 1 Kdou, 177 ; Tapior v. flaygarih (1844), 
14 Sim. 8 ; iJavall t. A'ew River Co. (1849), 3 Do U. & 304; BeoU v. 

Symeadi (1852). 16 Boat. 400 ; ills Loikiwir, J/oodv v. Pen fold, (1801] 1 Cb. 
2S8. 268, C. A.). Where a person executes a niorl;?ago of land io fee simple 
And dies intestate cud without hciis, the equity of lodcmpUoD, after satis- 
fyipg bis debts, beloogs to the rnortcageo. and uciihcr the C'rowo aor the 
mesne lord has Any c^io upon it v. l^gmonife^ sapre). 

(1) MiSdkton r. Bpicer (1783), 1 Bro. C. C. 201; Toj/lor v. Hayaartht 
9upro ; Road 7 . Sisauman (1850), 20 Beav. 495; i>acr< 7 . iMtnckMm (I860), 

1 Drew, h Sra. 182 ; see also title Descent ani> DisnnaiTioN, Vol. XI., 
pp. 28 St tf-q. 

( 0 ) Re Bacon'o Will, r'ri«p 7. Cos (1886), 31 Cb. I). 460; A.-O, 7 , 
'hfferye, [1908] A. C. 411; see also titles Descent and Distriblttjuh, 
Vm xl., pp. 28 si eeq.; Executors and Admin[stkatubs, Vol. XIV., 
p. 285. 

(b) Naiional BoUtfian Navigation Co. t. IFiltoa f 1880], 5 App. Cas. 176; 
Re Frintert and Trane/erren Imalganaled Tradee J’rotoclum Society, I1899J 

2 Cb. 184; Be Abbott Fvnd TrusU. Smitkov. Abbott, (1900] 2 Cb. 326; 
^sddsrwici*> TrueUee 7 . nedderviek'e Eteeutor, [JOIO] S. C. 333; com¬ 
pare Poflrss 7 . Eoyal BoUinie Society of LoiuIoh (1908). 24 T. h. B. 508; 

see Be Lead Co.*$ Workmen'$ Fund Sociriy, //owes t. SmelUng Voten 
Lhd with Pit and Sea i'oel (Gotvmor A I'o.), 11904] 2 Ch. 106. As 
to whether uoder a deed ol sAaigDineot in trqst for creditors there is a 
resnJtiDg trust for the debtor of any sur|>lus uf the property roinainiog 
sfter they have been paid io full, see p. 'd'K onto. 

(c) Cnnnaek 7 . Edvnrde, [1896] 2 vh. 670, C. A.; Be Uiggin^tm and 
Ex park A.-O., ^809] 1 Q. B. 325; Be Bond, Pmee 7. i.-t/., [1901] 
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% ch&rit; iaile* a court'of equity ordere that the tmt property be 
applied qfpri$, and if neceeaary directs that a scheme be settled for 
the purpose {dy 

(iii.) Faihrt 0/ ParHeidsr Purp 09 €. ' 

102. Where property is purchased in the name or transferred 
into the possesnoo of a person ostensibly for hie own UBe» but redly 
to effect or assist a purpose which is never carried out, there is a 
resulting trust of it for the purchaser or transferor, and he can 
make good his claim to it(e), even if the purchase or transfer was 
mads for the fraudulent purpose of evading the law (/). 

(W.) Proj*rtif pui ihio tk$ K<m$ e/ Anotfifr for Ltgttl Pdi^) 09 $. 

103. >Vher6 a person purchases property in the name of another 
or in the name of himself and another jointly, or gratuitously 
transfers properly to another or himself and another jointly, then, 
unless there is some further intimation or indication of an intention 
at the time to benefit the other person (y), the property is, as a rule, 


1 Ch. 16; Fragftwails y. A^ Q., {19001 1 Ch. 510; see also title DaSdWT 
AMI) DiSTatBUTiOK, Vo]. XI., pp. SU teg. Whtvo persons raise a 
remuioQ fund to provide tor their respective widows, and they, and tbi* 
widows to be provided for, all die, an unapplied balance in the fund 
beleuffs to tho CrowD m hoan vurnnitn (CuuMci v. hd)oard4, [1896] 2 Ch 
79. C. A.). 

(j) J/oggridgs v. H'kaekwll (1702), 3 Bro. H. C. 517; MUU ▼. Farmer 
(1811). 1 Mcr. 55; ifs Davie, Hannm v. Uifljfer, [1002] 1 Cb. 676; Re 
^Saul's Tn««f, Priehard v. Richnrdeon, [1004] W. N. 146; Ri Andriv't 
Trwt, Carlfr v. Andretr, (10U6j i Cb. 48 (wbcrc friends of a deoeaae<i 
clergyman siiWribed to raise a fund (or the educatioD of bis u^ant 
children, wlucb was lu fact paid for partly out of the fund and partly out 
of their father's estate, and it was held that a porlioD of the fund which 
reiuained unapplied after (hey were grown up and their education wu 
com plot cd was divisible, equafly aroung the eluldren, and that there was 
no nvulUog trust tbereof lor the subscribon); ud see title CBiames, 
Vol. JV ,pp. J83. 100 el erg- 

(e) TTum v. Lant (1702), Tree. Ch. 262 ; BirtX r, BUt^an (1765), 
Aoib. 204; Plaiamone^r. SUtjdo (1815), Coop. G. 250; v. Butcher 
(1821), 2 Joe. 5c Vt, 563. per PtnuB, M.R., at p.573; ChUd^e v. ChUdcrt 
(1837). 1 De G. & J. 482, 0. A. 

{f\ iSjrmas T. Tlughii (1870). L. R. 9 Eq. 475; Taylor v. Bovera (1876). 
IQ. n. D. 202,0. A. As to cases where the i!leg^ purpose has been in part 
carric'd out. see pp. 57, 5S. port. 

(g) Crop V. (1740), 2 Aik. 74; 2lndduon r, Andttw (1747). i 

Ves. Son. 57, 61 ; Ridor v. Kidder (1805), 10 Vee. 360 ; Oeorw r. Uouwd 
and tti4 htmk of Buglaad (1819), 7 Price. 646 ; CwTarU v. Jago (1844). 1 
Coll. 261; Ueoron T. Ootgahoua (1853), 2 Drew. 21; WkceUr v. Smith 
(1859), 1 Giif. 200 ; Qmiik v. Taylor (1800). Brav. 79; Benherr, Major 
(1865), 2 Drew. & Sm. 431; I'orrscl v. Forrest (1866), 11 Jur. (M. e.) 817; 
hfankal ▼. Cruiwefl (1875). la H* 20 £q. 328, per JesSBI., M.R.,at p. 329: 
Tum5>4dfS V. Oari* (1371), 19 W. R. 1047 : Standing v. Boitrmg (1885), 31 
Cb. D. 268, C. A. The resulting trust may be nbiitted as to part of the 
prowrt; or part of (he intirat therein and nold good aa to the rest (Beahei^ 
T. fotfMend (1883), 1 My. U K. 506, per Imcu, M.R., at p. 610). *1^ 
Foang v. Pmc^ (1742), 8 Atk. 854, where a father obtained an abMaU 
conveyance of property from his daughter for a nominal couaidcratioii io 
order to anply it to a psMenlar purpose, and then used it for another 
piirpoiO, toe daughter was held to be entitled to relief on the ground of 
fraud, bat not on 1^8 ground of the uisteoco of ^truit 
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deemed in eqait; to beheld on e reenlting tfoet tor the piirobaser or 
transferor (k), 

104. The principle of implying a resnlting trust appUee irbere 
sereral persons purchase property in the name of one(i). Where, 
however, two or more pereons purchase property in their joint 
namee or transfer property into their joint names, and coutribute 
the par chase-money or property in equal shares, they hold the pro¬ 
perty as joint tenants with benefit of survivorship both at law and 
in equity, unless there is evidenoe of a contrary intention on their 
part at the time of the purchase or transfer, or unless there are 
circomstanoes from which such an intention can be inferred (it). 
If they contributed the purchase-money or projierty in uneqnd 
shares, there is a tenancy in common Utween them in equi^(i^ 
though even in this case the equitable tenancy in common may be 
rebutted by evidence or circumstances (mX 

105. here a father or other person in loco parfntii purchases 
property in the name of a child or transfers pro{»erty into the name 
of a child, the transaction does not create a resulting trust for the 
purchaser or transferor, but is an advancement or gilt to the child (n\ 


(It) Anoiu (1682). % Veot. SQl: Qoicoigiu v. Tkwing (1686), 1 Yen. 366; 
Anlmne y, Anbrou (1716). I P. Wmi. 321 ; HwU v. kvaU (1740). I Atk. 
ce ; Lloyd T. SpilUi (1741). 2 Alk. 148 : Cotlinghn v. i^Ukkor (1741). 2 
Atk. 166; Young T. Poachy (1743). 3 Atk. 234; WUkert T. Witkon (1762), 
Amb. 161; l>yor ▼. iW (17B8),2 Cox, £q.Cas. 92; Finckv. Finek (1808). 
15 Ves. 43. Lord Eloon, L.C.. at p. 60; ifarleit r. Ji’rankim (1818), 
1 Swan. 13. per Lord Eidom. L.C., at pp. 17, 18 ; FiM f. LonodaU (1850), 
13 Bcav. 79; PJUgor y. Prowno (1860), 28 Bear. 391; Davieo y. OUy 
(No. 2) (1865), 35 hw. 208; Haigh v. Kayo (1872), 7 Cli. App. 469; 
Todd Y. Moorhouio (1874), L. R. 19 Eq. 69; Rudkin y. Dolman (1876), 
35 L. T. 791; Ro A PMicy No. 64U3 of tho SooUioh Kquitablo Lifo 
Amuroncs [1902] 1 Ch. 282; toe also UUc Girrs. Vol. XI., p. 414. 

(>) ITray t. 8UoU (1814). 2 Vm. it B. 388. 

{k) Edioardt r. Ftuhion (1712), Free. Ch. 332; Carter ?. Homo (1728). 
1 £q. Cas. Abr. 7; Aveling r. Knipo (1816), 19 Ves. 441; Harrio v. 
Pmitftpn (1848), 16 Sim. 308; Robinoon ?. Prooton (1858), 4 K. 6& J. 605; 
ilamrofi v. Ration (1860), 1 John. 6c H. 287 ; Ro Uugheo^t 7rtf«rti(]871), 
24 L. T. 415. But where a mortgago U taken by two or more persons in 
equal shares, there is a tenancy to common in equity {Peily v. 8tyvard 
(1631). 1 Rep. Ch. 31 [67]; v. Preskm, inpro, p<r WOOD, V.-C., 

at p. 511; see title Moktoaqx, Vol. XXI.. p. 117). As to co•ownership of 
pri»perty generally, see titles Pxasoxii. PiorxnrY, Voi. XXll., pp. 403, 
404; KzaL PaoFEBTT AND (^naTTXLS RxAL, Vol. XXIV.. pp. 199 ol ooq, 

(1) Robtnsoa v. Preoion, oupra, at p. 610. 

(») Ham# V. Ferguoton, oufra. 

(ft) Grey (Lord) y. Orey (I6f7). 2 Swan. Appendix. 594; SUiot y. iSUtol 
(1677). 2 Cas. in Cb. 231; Mumma y. Mwnma (1687), 2 Ven. 19; 

T. Novion (1687), 2 Vsrn. 28 ; Taylor v. Voylor (1737). 1 Atk, 386; 

▼. Aokdown (1742), 2 Atk. 477, fer Ivord HsEDWicxiC, L.C., at 
p. 480 ; Dyer y. Dyer, supra; Fifick t. FiftoA. tvpra ; Ihimmor y. PUoher 
(1833). 2 Mj. ic K. 262. por Lord Broucuah. L.C., at p. 272 ; BidmotUh 
% ^tdmotttA (1840), 2 Bear. 447 ; Ro Oano^o Trueto (1667), $6 L. J. (CD.) 
744 ; Hspvo^ T. Hepteoiih (1870), L. B. 11 Eq* 10; Bi^k v. MeAvoy 
(1872), L. B. 16 £q. 66, por WscKjms, V.-C.# at p. 68 ; Rennd v. Bonnot 
(1879), 10 Ch. D. 474; Be Riehardoon, Wcoion t. BioAordson (1882), 47 
L. T. 614. The principle extends to the ease of a traoifer into the uamss 
of a married daughter and her buibaDd. erso where the name of the trans¬ 
feror la joined with thfirs {BaUtono v. Salkr (1876), lOCh.App. 431). The 
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anless there is evidence of a oontrarj intention at the time of the 
tranBaciion(o),or the cireamstances are such ae to raise a presump¬ 
tion against the advancement or gift (py The role is the same where 
the purchase or transfer is made in the joint names of a child or 
a stranger (a), or in the name of an illegitimate child towards whom 
the father has placed himself in loco parentii(b). A mere moral 
obligation to provide for the other person is not, however, eufficient 
to rebut the resulting trust (c). 


Addiiion to 106. If a man puis an additional fund into the names of the 
^eaieot tmstees of his marriage settlement, who hold funds in trust for 
' himself and his wife and children^ it is deemed to be intended as an 

! |Ccretiun tn the sottlod funds and not to be held on a resulting trust 
or tym(d). 


pa'riuniiaion of a gift or advaaoeoeut bf a mother » not so etroog as in 
tho oaso of ft father, but )t is Jo ftoch case ft quojlion of evidence Dd 
Viimc (ISCS). 2 i>e G. J. A Sm. 17, C. A .; Down ▼. A'ffis (ISSS), 3S Beav. 
57S ; *Vayre v. (ISOS), L. K. 5 Kq. 376; Bennet v. Bennci UB79), 10 

1 ^ 1 . D. 474,470, 4S0). As to ft grandffttber, seo Rbrand v, Dancer (1660), 2 
Cas. ill Cb. 26; 6*ofir v. /''otter (1636), 4 K. A J. 152,157; fts to a grand- 
mo Uior. 900 Ifcyd r, /fend (1720), 1 P. Wmi. 007 ; as to on aoDt and Lor 
fliCGO, soe Be Htrvet 7. (1905), 21 T. L. R. 501. 

(o) Blake v. Blake (1721), 7 Bro. Pari. Cu. 241; Btrek 7. Bla^ave 

(176.1). Amb. 264; Mvrlcee v. FftmUin (1816). 1 Swan. 13, per Lord 
Ku>ON. L.C., at p|K 17, 10 ; Pranlerd v. Pranketd (I6t0), 1 Sim. Ss St. 1; 
Hidmoutkr. Hidnoutk (I64U], 2BoaT. 447; Colfiiison v. CoUineon (1863), 3 
Do (x. M. A G. 400 ; inff^/ms V. irilfmfHS(1863), 32Bca7. 370; rucfrsr v. 
Burr^ (1805). 2 llcm. A M. 515. The fact that the purrbase could not 
bftve been iakon wholly iu tho name of the purchaser ii not eudicieot to 
rebut Ibo prcsmnption (Dyer?. Dyer (17S6),2Cox,Kq.Cus. 92,98). Subse¬ 
quent Acbi or ex previous on the part of the parent will not convert the 
aiivancemont or gift into a trust for himself (jfurbti t. /’rani;Ifn, supra ,* 
Crr^b 7. Crahb (1834), 1 My. A K. 511, 0. A., per Lord Bkouohah, LC., 
St p. .319; KufMOtflb V. tupra). But subsequent acts or 

declarulious of the child may establish a trust in favour of the parent 

V. Pole (1746), 1 Yra. Son. 76; Sulmouih Sidmoutht eupra: 
Jeane v. Cooke (1664), 24 Bcav. 513, 521). As to whore a father euects 
ft policy of assiirauco on (he life of his son, §oe Freme v. Drade (1658), 
2 Do G. A J. 562,0. A. ;• WorthhigUm v. Ourlie (1875), I Ch, D. 4I0> C. A. j 
UddHen v. Bryden (1690), I F. (Ct. of Sess.) 710; A.’O. v. Ji/urray, [1904} 
\ K.B. 165,172, C. A.; seo also titles Girts, Vol. XV., p. 416; In- 
sirAANCE, Vol XVII., p. 562. 

(p) /IfiolT.£Uiot(i677),2Cas.inCb. 231; Polsv.Pols,supra; Prankord 
r. PmukerH, tupra: KUpin t. Atfpm. Xffpiii v. Lamb (1834). 1 My. A S. 520: 
Qtmeil V. IVifjfinsoft (1846), 2 De U. A &m. 244. The fact that (be child 
is acting us tho parent's solicitor raises a contrary presumption {Oarreli 
V. fTiwiiuou, supra). Bui the fact of the child having been already 
advanced or provided for does not necessonly rebut the Mvsneement or 
gift {KUpin V. A'ilptii, Xtlpra v. lamb, supra, per Lord Brovohau, L.C., 
at p. 542; Utpvorik Tf iJepwrtA (1670), L. tl. II £q. 10}. As to the 
preaumptiou in favour of or sAust either resulting trust or advancement, 
see also titles Etidsnoe, VoT. XIIL, p. 568; iNf sets awn Cbiu>bek, 
Vo). XVU., pp. 118,1)9.. 

(A) Lomflugk v. LomplMl (1709). 1 P. Wms. Ill; CtM v. Crohi 
supra ; Xi/pw v. Ailpm, Xtlpta v. Lamb, supra, at p. 542. 

(6) Beckford v. Beeiford (1874). Loflt, 490: KiMn v. AOptu, KUpin v. 
Lamkt eupra, at p. 542; PeUy (1853), 17 Jur. 646; Soar r. Jrosfsr, 

sapni,jvr Wood, V.-C., at pp. 157 et eeq. 

(e) soar r. Fotterr. eupra, par Wood, V.-C., at p. 161. 

(d) Be Ourtaie' THiU (1672). L. R. U Eq. 217. e 
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107. n a hasbasd purobaaes property in the sole name ot his 
wife or transfers property into her sole name, he is presomed to do 
so as an absolute advaneement or gift to her (e); and a purchase or 
transfer of property in or into the joint names of himself and his 
wife, or of bimeelf and his wife and a third person, is presumed to 
be for the benefit of his wife if she anrrives him, tnou^^h if he 
survives her the property reverts to him(/). On ibo other hand, 
where a wife hands over to her husband property lielonging to her 
for her separate use, without any inteotion of nuking a gift of it to 
him, he is a trustee of it for her(f 7 ). The above nilos as between 
husband and wife do not apply where there is evidence of a contrary 
intention (h). 

108. It would seem that a voluntary conveyance of real pronerQr 
is deemed, in the absence of evidence to the contrary, to pau the 
beneficial interest in the property conveye<] (i). 

(f.) into iht Sam af Another for Fraudulent te lUetjtd 

109< ^Vh6r6 property is fraudslently purchased in or transferred 
into tlie name of another for a purpose which is prohibitoil by law, 
and that purpose is partially Cftrric^l out(l), the principle that in 
pari dtlkUi patior ett ennditiu poniidrndB{1) applh^, and the court 

(s) iSe a’yik|ra*i TmrU (1S77), 6Ch. D. 115. per Mauns. V. C., at p. US; 
SCO A'lajdpa ▼. Hridyei 0^5). 2 Vrni. 67; Hidar v. A'lrtiTer (1805), 10 
Vce. 300. per Lord Kldok. L.C., at p. 3G7: Soary. Fo$Ur (1858). 4 KMJ, 
162, 158. 160; and see title Uusbax i> abu Wirs. Vel. XVJ.. pp. 304 
tt teir Tlo principle applies whm the name of a third i«rson is "added 
(^0 TrueU, mprn, at p. IJd). 

if) fJhriiVi IhipUal y. JiaApn (1712), 2 Vcm. CB3; iJammer v. Fitoher 
(1833). 2 My. fc K. 262; Ihev t. JditrtU (1804). 2 Hem. & M. 130; 
He hykyn'e TrttsU, cvpra. at pp. 118. 110; Ke Yonn^t Tryc v. Saffiniii 
(1863), 28 Cb. D. 705; Morruon r. M'Ferran, (1001] 1 I. U. 300. 

($) Green v. 6'^Htfl (1877), 4 Ch. D. 882; ^ Fwm^tnk, Wood v. Cock 
(1889), 40 Ch. D. 461; Mercier v. ^emer, [1903] 2 < *i. 08. C. A.; and 
see p. 61, poet. While they ore Irvin;? to|?ethnr, tlie husband » not Imblo 
to account for the income of tho property which he u»cs. with the wife's 
scquieeccnGO, since bo is presumed to huvu applied it for their joint Ixinoftt 
(y?e Ftnmank, Wood r. Cock, eupm); and see Ute nussA.vn akp Wipb, 
Vol. XVU pp. 392 eittc. 

(h) Jdarehal v. Outsell (1675), L. R. 20 Eq. 328 (when it was hold that 
if a man in failing health puts money into the joint account of himself 
and his wife at aljank for the sake of convomeoce in adroinistering their 
household affaiis. tlie balance at bis death forms part of bis estate). 

(0 TAoyd V. SpiUet (1741), 2 Atk. 14S. 150; Young v. Peachy (1742), 
2 Atk. 254, per Lord Hardwicks, L.C., at p. 256; Fowkee t. Paecoe 
(1876), 10 Cb. App. 343, per Jamks, L.J., at p. 346. A contrary omnion 
has b^n expresst^d in other cases; sec PMioi v. A'fliol (1677), 2 Ca8. in 
Ch. 231; AV>U;{i)uke)T.ifr(WA<(ie98).Prer.Cli.HO. The latter view is 
adopted in Lewin on Tmsta. I2th p. 164; Williams. Luwof SealPro* 
perty, 21at cd., p. 183; see also title Vol. XV., p. 417. No resulting 
trust for the lessor is raised by a gratuitous lease (PsU;iny(ow v. Any Icy 
(1778), 7 Bro. Pari. Cas. 383). As to the impheation of a reaulting use, 
where a conveyance is made without any consideration or declaration 
cl use, see title Real Pboveett avd Ciuttsls Real, VoL XXIV.» 
p. 280, note (I). t 

(1) As to where the purpose is never even partially carried out, see 
pp. in, 51, ante. 

(f) If ml V. Stokee (1792), 4 Term Rep. 561, per Bdllke, J., at p. o64 1 
Oaigk T. Kaye (1872)^7 Cb. App. 469, per James, L.J% At p. 473. 
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does not assist the purchaser or transferor to enforce bis claim to 
the beneficial interest in it under a reeutting trust or interfere vitb 
the possession of the nominee or traDsfdr66(m). 

4 

Sua-SsoT. S.—TrMi^« Spited /rpm OfAar BdatwMhifi, 


Coainctu) HO. Where under a contractual or other relationahip subaisting 
rlisu^ibip between parties one of them holds or deals with the proper^ 
of the other in a fidaciary capacity, he is regarded in equity as 
doing so on an implied trust from the other partv, hut suojeot 
in each case to the conditions which the relationsnip implies or 
involves (n). 

Ag«at. * A contract of agency does not in itself make the agent a 

* trustee (^); but he may, under a power of attorney or otherwise, 

hold and deal with the property of bu principal in SQch circom* 
stances and in such a manner as to constitute him a trustee for his 
principal (p). 


(m) Monteficri v. Itphiefiori (1702), 1 Wn. Bl. 363: IkobcrU v. RoherU 
(ISIS), Dm. 143 ; 8 . C^iub tien. d. RobetU y. iUberU (1810), 2 B. 
Ai Aid. 367 ; Braektnbuiy v. Bradeenburp ()S20), 2 Jac. At W. 39), C. A., 
Lord KloOH, L.C., at p. 304; (-ttUr, Bvttkft (JSSl), 2 Jac. Ac W. 666, 
ptr Plumsh, Af.U., at pp. 673, 676. 677; PAillpoUa y. PkUlpoiU (1650), 
10 0. B. SS; Aperti v. JtHkins (1673), L. B. 16 Eq. 276; aoe Be Great 
Bfrtin Sltamboai Co. (1684). 20 Ch.D. 616. C. A. ; and note (0, p> 20. ofUe. 
If tbe tnutee seokt the direotioo of a court of eouity as to the application 
of tUo property, the court directs that it shall revert to the estate of 
the disposer {i*kHlip$ ▼. i*ro6y», [1809| 1 Ch. 811). The last principle 
duos not apply where the obj^t of a trust is lawful in itself but is 
incapable io luw of taking under tbedispoaiUon (BsiscU r.Jaehoon (1862). 
10 I(ar^ 204, 214) ; ace pp. 60 si ioq., ante. 

(a) 7Vrry v. irooAcr (1646), 16 Sim. 447 ; 3kav v, FooUr (1872),L. R. 6 
H. L. 33].prrliord 0'llAOAK,atp. 349: iTiioz (1672), L. R. 6 11. L. 
666, per Lord WaaisuRT, at pp. 676. 676; Egmant (Earl) y.Smith, Snith 
V. Effmp/ti [Earl) (1677), 6 Cb. D. 409, pn JnsSEL, hS.B., at pp. 476, 476 
Wberever persons agree cooceniiug a particular subject, that, io a court of 
equity, as against the party himself and any claiming under him, volun- 
larily or with notice, raiaea a trust (Bepard v. Hodges (1792), I Ves. 477, per 
liom Tkublow.L.C., at p. 478; Berwek ▼. Maahmes (1892), 66 L. T. 664). 
A« to wlien implied trusts of this nature are eicepted out of the operation 
of the Slalules of limitation, see title Likitatiok op Actions. Yol. XIX., 
po. U2.161,164, )70. Trustees and persons acting in a fiduciary positiooi 
when ordcr^ by a court of equity to pay money in their poiseesioo or 
noder their eontro), are liable to icnprisonroent for default in payment 
(Debtors Act, 1869 (32 At S3 Viet c. 62), a 4 (3); M<srru v. Ingram (1679), 
13 Cb. D. 338 : He Strong (1886), 32 Gh. D. 342. C. A., psr Far, L.J., at 
p. 347); see lilln CONnKPT OP COVBT, Attacumskt. abd Cohmittal. 

voi. vn., pp. 2 iH>, 3oa • 

{o\ LiiUr <9 Co. v. 8fii66s (1690), 46 Cb. D. 1, C. A.; Fiddoekt v. Burt, 
11694] 1 Oh. 843. per Cbittt, J., at p. 346 ; Btnrg y. Bammond, [1913] 
8 E. B. 616: and see title AoiKcy, Vo). I., pp. ;81. 182,164,166. 

(p) Bondman v. East fn^ Co. (1797), 6 Bro. Pari. Cas. 66; Fokg S. 
Bui (1646), 2 H. L. Cas. 26 , per Lord ComnanU, L.C., at pp. 36, 3*: 
Brtodick ?. OarrUk (1870). LCfl. App. 233. per Lord Katebrlit, L.C., at 
p. 240} Grog v. Batman (102). 21 W. R. 137 ; Forth American Laud and 
Timber Ce.. Ltd. v. Watkins, [1904] 1 Cb. 242. affirmed, [1904) 2 Ch. 233, 
C. A. ; Rfid Nnr/aoftdIafid Ce, V* Anglo Amerieon Telegraph Co., Ltd-, 
im2JA.C,666,Ppa -Vi'* 
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113. Afi aactiofi«ar boldi oq trust for tto render deposit money 
paid to him in respect of a sale (f). 

113. The deposit of money with a hanker is ordinarily not a 
transaction vhich creates a fiduciary relation between the parties, 
but is simply a loan(r). Special circumstances may, howereri 
create an implied trust In the case of a bankir or other person 
with whom the money or property of another is deposited (s). 

114. A broker or consignee, though not ordinally in the position 
of a trustee ((), may receive property under oondilions which create 
an implied trust of it for the owner (a). 
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Ufi. A company or corporation is in a certain sense a trustee of it^ CemptAf or 
corporate property for its nominal metul)ers(bX It is not, however, corpmuon. 
ordinarily anected with trusts or equitable interests upon or * 

subject to which its nominal members hold their shares or 
interests therein (c); and an insurance company is not a tnisteo of 
money due under ilH policies (d). 

On the other hand, an implied trust for tbo eomi>aDy and Dimton kqu 
its memhere, involving inability to make personal profit out of promokn. 
transactionB affecting the company (c), is attached by law to the 
position of a promoter of a company (/) or a director of a 


(f) Crowther v. (1887), 84 Cb. D. 691, C. A.; see title AoonOM 

AMP AucTiOKaiBS, Vol. I., pp. 614 d ieq. 

(r) V. CUcg (1847), 16 M. & W. 381; Foleg^.}1iU (1848), 2 H, L. 

Cm. 28; Burdiei v. Oarrick {\S10), S Cb. App. 288, HaTiibklxt, 

).C.. at p. 240; Se SiMon't Tru$U (1879), 12 Ch. 1>. 176 ; WiUot^ v. i^ary 
[Lord) (1880), 5 Q. B. 1). 618, C. A., per Brett, L.J., at p. 631; and see 
title Bankers anp Banrino. VuI. I., pp. 683, 684, 688. 

(0 iifv Tidd, Tidd ▼. OvttfU, |J89dJ 3 Cb. 164; Coleman v. and 

Oxen Union Bank, [I897j 2 Cb 243; and see p. 00, 

(t) King T. nntUm, [190UJ 2 Q. B. 604, ilA.; Bank v. 8^0UB 

Jiankvtroin, Union of Jfondon and Stniihi Bank v. Same (1913), 108 L. T. 
143, C. A.; and see title i^ALB or Hoods, Vol. XXV., pp. 138 oi Boq. 

(a) FiUgerald v. 8lertari (1831), 2 Rues. & M. 467 ; see p. 90, pMt 
(h) Bligk v. BrenM1836), 2 Y. d( C. (tx.) 268, Lord Abjvukr, U.B., 
at p. 28U. But a misapplication of tbe corporals porperty is not dealt 
with in a court of equity as a breach of trust (Colchafisr Corporation ▼. 
Lowicn (1813), I Yes. k B. 226, per Lord Eldon, L.C., at pp. 244 st is^.); 
aud the ordinary rights and duties as between a trusts and bis esttuu qne 
tmtt do not luhsist betneeu a company or corporation and ita members 
f^dfoflwm V. ^afomon d Co., Salomon d Co. v. Salomon, 11897] A. C. 22, 
pn Lord Herscbbll. at pp. 43,44). Tbe money of a company or corpora* 
tioo is a trust fnnd because it is applicable only to its spec^ purposee; 
but the company or corporation ia tbe eestui qtie trust, and its iiidiridual 
Diem beta do not bold that position (BusseU v. MidcefiM WaienoorkB Oo. 
0876), L. R. 20 Eq. 474, per Jkssxl, M.R., at p.«479). Aoompany is not 
trustee of dividends declared; see title C<mANi!:s, VeL Y., p. 276. 

(e) Lurntdeu v. Bnckanan (1866), 4 ICacq. 960, 11. L.; Muir v. CUg of 
OImqow Bonk (1879), 4 App. Cas. 387; SoeiB^ OMralo do Farit v. 
l^alkor (1883), 11 App. Cas. 20; Biwiry v. Jneo BaU Coal and Cannel 
CV (1866), 86 L. J. (CH.) 308, 368 ; Bimpion v. ilfoUoM' BauJi:, [1896] 
A. C. 270, P. C.; and see title (^wpakjes.^VoL V., pp. 160, 16). 193, 
197. 198. 

(d) Mattkev ▼. Borihem Atonroneo Co. (1878}, 9 Cb. D. 80; aeo title 
Imsurakci, Vol. XVll., p. 666. 

(s) See pp. 48, 49, oflis. p. 121, pool. n 

(/) Bioltim T. Congrotfo (1828), 1 Buss, dt M. 160; Boy's Cato (I876)« 10 
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eoibpao 7 ( 9 ). Although directors stand in a fidaciarj position to 
the oompanj» thej do Dot» however, stand in such a position to a 
stranger with whom the company has dealings (h). Again, if a 
breach of trost is committed by a company acting through its board 
of directors, no action in respect thereof can be maintained against 
the directors personally (i). 

116. Id a loose sense a legal personal representative is a trustee 
for the creditors and )>eneUciarjea claiming under the deceased, 
since he holds thc^real and personal estate of the deceased for their 
bonefit and not for his ou'n(A*); and he is guilty of a breach of trust 
if he miKapplios it(f). An oxocutor is not, however, as such, strictly 
a trustee for a legatee, whether the legatee is an adult (m) or an 
^nfant(n), nor for the next of kin of the testator (o), notwithstanding 
tbe^rms of the Kx<H!utors Act, IHUO(p). Pie does not become a 
trustee by signing a residuary accountor by merely assenting 


Ch. App. 603; HitgndU v. Cftt'llcn (1S77), 6 Cb. D. 371, 0. A.: Erhmaer v. 
Sew f^ombrero App.Cas. ISIS; A’mmr; 

Oo. V. Orani (IS70), J1 Cli. I>. 0J8, C. A.: LoguM4 SitraU Co. T. lAigunae 
[1S90] 2 <;ii. 303, C.. A., per LiKOtST, M.R., at p. 422; QluehtHn 
V. IIOOOJ A. <!. 340; and iwis Htle l^ourANiRA, Yol. V., pp. 49, 50 

but SCO rhMMtum Klfftrie l*aince$, I4d. v. Harney. [1014] 1 i% 3:)3, C. A. 

(c) York find SoTth MidUind lltiU. Co. v. Uudeon (Js53), 16 Beav. 435 
OfiMkfU V. ChiiwlKre (No. 3) (IK6H). 36 Kcav. 300; Re WoofTe {A. M.) 
Shipe' WotMlUe /^oteelion Co.^ JMl. (181H)), 62 L. T. 760, pi^r Stikuno, J. 
at p. 763 ; and see title Comi'ANSES, VoI. V.. pp. 221, 222, 226 et $eq. 
708. Aa to the poAitioD of dirocton of a limited company which under 
tokoi the adininiftlration of a tniit C4ta(c, see Both ▼, I^nd Co. 

Lid.^ (1011) 1 Ch. 618, 0. A., per KUvTi UKR MovLtOK, LJ., at pp. 630 
rl Hq. Tlio fact that u director holds his qiiaLihcation Ah ares os a 
trustee tor anoOicr person or company does not render Lira a trustee of 
bis dirretor'H fo<'A for that jicraoti or company {lU Dorcr Coalfield Kxten- 
lion, Ltd., |]0o8) 1 C'h. 66, 0. A.)* Neither a accratary nor an auditor ii 
a initleo ; SCO title L^mitavion or Actions, Vol. XIA., p. ]C7. rjoto (g). 

{h) Ruth V. ^landard I^d Co., lAd., ftvpm, ^>er CoaHNS-HAbUT. M.E., si 
p. 625: nor eron as a rule to individual RnarenoldorH: (iCe titleCouPANias 
Vol. V.. p. 336; cotJip.ire AIIcn v. H 1/011 (1914). 30 T. L. K. 444. P. C. 

(i) ibid., at pp. 026, 62G. Tlicro is an easeutial dUtinciioii bcta*een a 
director and a tn]Atco«(Nmil5 v. Anderson (1880), 15 Ch. D. 347, C. A., 
per Jakes, L.J.. at p. 275). 

ik) El Eowlci ▼.Hydt/( 1888). 38 Ch.D. 609,617; lU Davit {Jane). 
EeDtitit{T. U.), Evanev. .Voorr.llSUI 13<'h. 119,C. A.,perLiKi)Lsr, L.J., 
at p. 134: Land Transfer Act, 1897 (60 A 61 Viet. c. 65), s. 2 (1). 

(1) Eoftikam T. Wnllit (1853), 10 Hare, 217, per Turner, V.-C., at 
336; Re Martdm, Bowden x. Lavland, Oibbe t. I^ayland (1884), 20 
h. I). 783, per Kat, J., at pp. 789. 790. 

(sM lie Barker, Buxton t. Cotnpbell, [1892] 2 Ch. 491 ; Re Maekog, 
Mackaif ▼. OoHid, (1906] 1 Ch. 25, 30; Sfv Dacre t. Patrickton (1860), I 
Drew. A .Sm. 182. 186. 

(fi) El Davit {Jan4),Jl4 DaoU {T. 11.), Eoan* r. Moore, tupra. An 
executor may, boirerer, be trwtoefor an infant legatee for oert^n ststu- 
tory purposes; ace titles Executors and Adkinisthatobs, Vol. XIV.. 
p. 273; IKRAKTS Axn ClQtDREN, Vol. XVII., p. 88. As to guardians and 
enraior«. aoo title Infants and C^uldrsn, Vol XVII., pp. 121 it teq. . 

{ 0 ) Bt Jam, Bowl General Theairieal Fund AtooHoRon r. Sydd, [1899] 
2Ch. 149. , 

ip) \ \ Geo. 4 A 1 Will. A o. 40; see title Eescctorb ahd Anifnii^- 
TRATOIS, Vol. XIV., p. 284. 

(q) Re Rowe. Joeobe v. Bind (1889). 58 L. J. fcn.) 703, 0. A.: sen 
Tyson T. JaeUon (1861). 30 Beav. 384: Drtwtior v. Prior (1886), 56 L. T. 
771; ittm^orovgj) v. ^olomoa, [1913] A. C. 76, 61. 
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(0 an absokte legacy (a). If, boveret, pvopertv ie beqoeathe^ to 
bim on trost* he becomes a trustee of it (6) when be hna either 
proved the will (c) and has paid all the debts (d), or» iu the case of 
a legacy, ha$ asBeoted to ]t(e) or has severed it from the rest of the 
estate (/), or has executed a declaration of trust (p). The personal 
representative is also by statute declared to be a trustee of the real 
estate which devolves upon him for the persons beneficially entitled 
thereto (h), 

117. Where a Imsband is in possession of pr( 4 )erty belonging in 
equity to his wife for her separate use, ho is a trustee of it for her(i). 

118. Though in a broad sense a tenant for life or other limited 
owner of pro|)orty is not a trustee for the remainderman (I), yek 
if he becomes iiossessod of some capital benefit by reason om in 
respect of his limited ownership thereof, he holds it in trust for 
liiniself and the romaindomien according to their respective interests 
in the property (0* If ho renews a ronewabto lease ho does so for 


(а) Kc Howe, Jaeobe t. Hind (ISSU), 38 L. J. (Cir.) 703,0. A. 

(б) 8aUer j. Cneanagk (IS3H), i Dr. & 60H; tairiek v. 8imp»on 

(ISSO). 24Q. U. 1). I2S; //onl/vrd ▼. i’ewer (IHGH). 2 1. It. Kq. 204. Ah to 
the offtict M tbo Statutes of Limitation, see titles Kxecutoah avii Adminis* 
TRATOaS, Vol. XIV.. p. 265; LIMITATION OF ACTIONS. Vo). XIX.. p. 107. 

(e) .VucAIow V. fvlKr (IH21). Joe. lOS. 

(4) Ckarllon v. /prrAnm (£arl) (1809). 4 Ch. App. 433. 430 : He Timnie, 
NixoH V. fl002] I Oh. 176; ife (Jempertz'e (#•’. T.) K»taU, PflrA*ef v* 

(lOlO). 5 j Sol. .To. 76. 

(e) Jhx V. Hurjitrd (I8.'i4). 19 Beav. 409; (>leg^ v. HovUmd f1869), 
L. R. 3 Kq. 366, 372; AlUnkofougk v. .Volomyra. evpra, at pp. 63. 84 ; see 
D^rrMl v. Jlradhrd (1822), .\fadO. L 0. 235, 240, 24J. 

{J) Ex parte hover 5 Siiu. 500; 1‘kiUivQ v. AfanniNos (1837), 2 

My. & Or. 309; O'ReHly v. (1S72). 5 1. R. Kq. 555. 

(g) He Howe, Jaeobe v. Hind, supra; boo aW tbo canos oiled io note(f), 
p. 60 , ante. 

(^i) Land TransfiT .4ct. 1697 (60 ^ 61 Viet. o. 06). 2 (1); sco title 

Dmcknt and Dirtktbvtiok, Vol. XI., pp. 4. 5; Re Heel, WoodcoeU v, 
Holdroyd, [1890] W. N. 206; Re Cowtey, (1901 ] 1 Oh. 38. As (o ihn truHtec- 
Hbip At personal estate created by tho Kxe<Mitunt Act. )83o (M (jco. 4 Ac 1 
Will. 4. c. 40). see Lacy* Roftai (Jeneral TkrtUncal Hvnd Aeeocioiion t. 
Kydd, i lS99j2 Ch. 149. per Stiklinu. J.. at pp. 1.58 eteoq. 

(t) Bennet t. />art« (1725), 2 P. Wms. 316 ; Dixon ▼. Dixon (1878), 0 
ni;. 1). 567.593; A Irzander T. /MmAtU (1866). 21 L. 11. Ir. 511; Watnll v. 
Legynit, [ ]696| ] Oh. 554 ; Re fJorknee* and AUeopp'e Contrnct, (1896] 2 Ch. 
358, per Xubtii, J., at p. 362; ATereier v. Afereter. [I903| 2 OL 98.0. A.; 
and see pp. 37.57. onU ; and tillo Kusbakd and Vol. XVI., pp. 341 
H ieg., 412 el eeq. Before the Harried Women's Property Act. 1862 
(45 & 46 Yict. c. 75). a inft to a moiried woman for her separate use 
Deccssarily carried an exprm trust upon the fore of it; and aoy person 
who got into his ponse^ion the subject of it with notice of the trust Wame 
a trustee {Ifariford v. Power (1666), 21. R. Kq. 204. per CflATnCBTON, V.-C., 
at p. 216). • 

(k) Be HeweUin, UeweUin t. WiUiam (1867), 37 Ch. D. 317. per 
Stikliko. j.. at p. 325; see RebnaiU v. Thornton, [18661W. K. 176; see. 
Iprlber, title Settlevents, Vol. ixy., pp. 635. 636. 

il)Ow9n T. WiUiami (1773), Arab. 734; Pole ▼. PdU (1865). 2 
Drew, k Sm. 420; Bagct v. Bo^ Vf Legge (1863). 32 Bcav. 509; 
(compare title Ssttij^ukkts, Vo). XXV., pp. 00), 602. Compars iltc rote 
tliat H penoD who obtains powmionof pru}N!rty in the ebaraoterof tenant 
for life and Bubeequeoily a^uires the fee under the Stetutea of Limitaiioii 
u estopped from ueDTine the title oT the rrmaindennaiw; see title Ksroppit. 
Vo). XllT, p. 374. 
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their benefit (m). I! andoly eats down timber or works mines, 
or otherwise commits waste on the property, he is liable to make 
good for the benefit of the rematadermen the loss wbioh the 
property has snitained thereby (a). If he receives a bonus from a 
railway company in consideration o! not opposing their Bill in 
Parliament, be hol^ it on a similar trQBt(d). 

A tenant tor life of re^ estate, who pays off a charge thereon 
without taking an aBsignment of it to himself, is presumed to have 
intended to constitute himself a creditor against the estate for the 
sum so paid. On *(be other hand, if a tenant in tail or absolute 
owner pays off a charge on the estate, he is presumed to have 
intended to exonerate the estate therefrom and is not deemed a 
creditor in re8i>ect thereof. In each case the presumption may be 
rebutted (c). 

A tenant for life under a settlement within the meaning of the 
Settled Land Act, 1688(d), and the amending Acts(f') is, in relation 
to the exercise by him of any power under those Acte, deemed to t>e 
in the position, and to Lave tbo duties and Habilitios, of a trustee for 
all parties entitled under the settlement (/). 

119. Daring the continuance of a mortgage there is no actual 
and present relationship of trustee and etsUi qu€ tnut between mort- 
ffuor and mortgagee (p), and a mortgagor's equity of redemption 
diffem materially in many respects from a trust estate (/i). The 
relation, however, is or may become for some'purposes a trust 
relation (i). A mortgagor may create a mortgage in such a form 
as to make himself trustee of property for the purposes of the 
security (k); but in that case the trust remains dormant until tbs 

(m) T. Mofriett (1768), Amb. 668; itawe ▼. (177S), 

Atoh. 715; Virkmngr. TovUi (1783), 1 Bro. C. C. 107 ; Parker, Brocks 
(1804). S Ves. C83; E^v. Ihlrkm (1818), 2 Ball Sc B. 290; Oiddinct 
V. (1827), 3 linm. 241; Cftdland v. lAt/Utn (1831). 9 L. J. (0. 6.) 

(cil.) 09; Wnters v. liniUu (1843), 2 Y. Sc 0. Ob. Cos. 219; Trumpet v, 
Trumpet (1873). 8 Cb. App. 870; titles Equitt, Vol. XIII., p. 166^ 
StTTLKiiKKTK. Vol.XXY..p. 7(KI; undf^Gf^th V. Owen, [1907] 1 Oh. 195. 

(a) WkUfiMr. Bewil (1724). 2 P. Wms. 240; Bfwiek v. Wkilfield (1734), 
3 P. Wmi. 267 ; PovkH ▼. Belton (I>Hehe$$) (1797). 3 Vei. 874; Wiekkam 
T. TFtek^m (1815), 19 Ves. 419; Bawt r. Brigot, Legge v. £wa(lS63j, 
$2 BesT. 509; aod see titles EqtlTT, VoJ. XIH.. p. 90 ; Rsal PBOrsRTr 
AKi) Chattxu Bkal, Vol. XXIV.. p. 175; Settlewskts. Vol. XXV., 
pp. 600 et ioq. ^ 

(t) Lands Clauses Consolidation Act, 1646 (8 de Hmci. o. 18), a. 73; 
Poll ▼. Poll (1865), 2 Dt?w. k Sm. 420; compare title BarrLiVEMTS. 
Vol. jeXV., pp. 607 d Mg. 

(o) Jonsi V. yiorgan (1783), 1 Bro. C. 0. 306; see titles Equnr, 
Vol. Xin., pp. 146 St sag. / MOETGias. Vol. XXI.. pp. 318 if leg. 

(k) 45 A 46 Viet. e. >8. 

(i) See tltie SxTTLSxiirTS, Vol. XXV.. pp. 624 H $tg. 

(/) Settled Land Act, 1682 (Id A 46 Vtut. e. 38). s. 63; see title Ssttle* 
HINTS, Vol. XXV., pp. 635, 636. 674. note (n). 

(g) Trustee Act, 1893 (96 & 57 Viet. c. 53), i 50; Xondon ond Oountg 
MHiiM Co. T. Ooddard, [1897] 1 Ob. 642. per NOBTB, J., at pp. 640, 658. 

(A) Tneker r. SAarffas (1810), 17 Va. 131, p#f Lord £iJ>otr, L.C., it 
p. Is8; Burgm T. Wlu^ B'Aceli (1759), I Eden, 177, prr 

Cum U.R . St p. 206. 

li\ OMmond^{Morpui$lr. ClMtm {Lord) (1820), 2 Jac. k W. 1, 189. 
H. Lorda^ow, LC., at pp. 160, 191; Me title Moutoaoe. 

Vd. XZ1„ pp. 25ir260. 810. « 

(k) aekwpd r. ifortitoll (1861), 10 B. L. Cas. 191, par Lord Wisr* 
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mortgaged calls it into operation (I). Under the ordinary form of 
mortgage a mortgagee is in some senses and in some circumstances 
a trustee for the mortgagor and for subsequent incQmbranoera(w). 
A mortgages who has entered into posMSsiou of the mortgaged 
property is trustee of the rente and profits thereof tor himsell and 
subc^uant incumbrancers and for me mortgagor (n). li he has 
not interfered with the property, he is not strictly a trustee till the 
mortgage monsT is tendered to him(o). A mortgagee who Hells 
the property is, nowever, constructive trustee of the surplus proceeds 
of sale, if any, after paymeut of tho money owing to Mm on his 
security (f); and a mortgageo of the legal estate, who has been 
(mid off, holds that legal estate, until he reconveys it, in trust tor 
the mortgagor (q). • 


inr. S. 

Omtrao* 
tiva sad 
^Ued 
Tnsta 


ISO. Partnership does not in itself create a fiduciary relation pirtner.* 
between the partners or make one of them a trustee (or the other 
or for his representatives (r). The relation may, however, arise on 


ni'KT, fj.C., St p. 311; Tnilby y. OffUuU Ji^ceiver (ISSH). 13 App. Cas. 
623. fN*rLor(l MackaOthek, at p. Oil; }U OrsiMU Mort^ttgi (1S7I), L- K. 
13 £q. 36 (covooiuit to lurruader copyholds). A mortgagor is a sort of 
Iruitee for the mortgagee [Burgfi t. Fraacit (1673). Css. ttmp. Finch, 3S, 39). 
(i) Taifty t. O^ciol ffseciiwr, nyra, at p. 64). 

(m) Ihbecn r. X<rad (1660), 8 Hare. 316, per Wioiuii, V. C., St p. 230. 
But he is not such a tmetoe to all intonts and purposes, nor is lie subjeot 
to the rules of law by whicli pereone filling a fiduciary character aro wholly 
rostrained from any dealings with the property for thoir own benefit 
▼. I'redenniKk (1608). 1 Ball ic B. 29; Doh$(m v. Land, mtpra. 
At p. 231; Shaw v. BufMiy (1S65), 3 Do 0. J. k firn. 466, C. A.; and see 
tiUe MoKTOAca. Vo). XXI., pp. 73, 2.'>3. 264, 269, 360), He doee not 
become an actual trustee by the fact of his security being in the form of a 
triiii for sale [Kirkwood y. Thonpeon (1866), 2 Hem. A M. 902; Locking 
y, Parker (1673), S Cb. App. 30; and eoe title Mohtoage, Vol. XXI., 
p. 73). 

(a) Bueke {Duke) v. Gayer (1684), 1 Vera. 36S; Chjman v. Tanner 
(1664), 1 Vem. 267 ; Coppring y. Cooke, Cooke v. KnUthi (1684), 1 Vom. 
270; Parker v. Cttlerrtftr v. Same (1631), Madd. AG. il; T. 

(;tfy of London Drewory Co. (1689). 42 Ch. D. 337, C. A.; Katfumtok v. 
Workingman*e pMtefU auUding Society, [1896] I I.*K. 66, C. A. llu u Dot 
At liberty to prejudice by his conduct the rights 4>f a subs^uont iueum* 
hrancer of whoM mortgage he baa notice (Beahtasi ▼. Iluinoouri (1691), 
Free. Ch. 30). 

( 0 ) Cholmoadjln (iforguit) ▼. Clinton {Lord) (1820), 2 Jsc.dc W. 1, 191. 
ip) Banner y. Wmdge (1681), 16 Ch. D. 264, pet Kir, J., at p. 269; 
Loadoa and Cowafy ffSaliag Co. v. Godd<rrd,(1897] 1 Ch.642,p€f NORTU. J., 
St p. 660; Weei London Bank y. Bdianee Permanent Buiidimg Society 
(1886K 29 Ch. D. 954, 962, C. A.; CkoHeo v. donee (1867), 36 Qt. D. 644, 
649; and see title Mobtcaoe, YoL XXL, pp. 269, 260. As to the eiroum* 
stanoee which may render him an express truetec, see ibid., p. 260; and title 
l/iHiTATrov ot AcTiOHs, Vol. XLX., p. 166. He«ia not tmitea as regards 
the exercise ^ power of sale; see title Moktoagx, Vol. XXI., p. 263. 

( 9 ) 7rmaT.$MtUi(16821.20Ch.D.724. 730,0.A.; Sandi lo Thompion 
0883), 22 Ch.t>.€\ty 618; Z^on and Coiiniy Bonking Go. t. Oodoard, 
at p. 660; and ace title Hortcaos. Vol. aXI., p. 910. 

(f) Knox ▼. ^rjl872), L. U. 6 H. L. 666, per Lord WBaTBURT, at p. 676, 
dmeniienU Lord u aturbut, L.O., at Pp. 678 H eeq .; Piddoeko y. Bnrl, 
[1994] 1 (iSi. 849. A partner appointed salesman to the fins is not a 
trustee of his salary as salesman {Re bewit, L«»if v. Xsvii. [1910] 
W. N. 317 ; compart Re Dover Coalfield Extenoion, LU., [1908] 1 Cb. 66, 
0, A.); but a partner s^bo in the course of negotiaUuf Cor a lease to the 
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tliB irnlih of one o! (bem or be ereeted by other specie! ciroum* 
Bteoce6(j). 

121 . k pereon efter heriog made a settlement or other 
disposition of pro|>erty which is complete in law, obtains poBsee&ion 
of the property himself, holds it in trast for the purposes of the 
settlement or diepoaition and must account for it in equity 
accordingly (i). 

122 . A solicitor is not ordinarily in the position of a trustee 
for his client, even though money or property of hia client passes 
through his hands (a), though he may constitute himself a trustee 
by his transactions or conduct (f^). 

« 123. A person who has contracted to sell real property to the 
parehaeer in in a sense a trustee of it for the purchaser (c); but, until 
the completion of the purchase, he has a lien upon it for the pay- 
roent of the purchAse*money(d). He has also a sulmtantial and 
paramount personal interest in the property, aud a rigJit to protect 
that interest, aud on active right to assert that interest if arfything 
is done in derogation of it(e). 

paHnsnbip firm receives a large euiti of money from the \tm)n is a 
irustoo of U for the booefit of the firm (FnirerU v. ()82U), 1 

Russ. Of M. 132). As (o the renewal of leasee by par tom, see pp.47,48.an/c. 

(i) V. Oibton (1720), I Kq. Cm. A hr. 21H), per Jekyu, M.U,, at 
p. 291; /troK% v. Jfe Tuntfi (IS2I), Jac. 284 Burton v. Wooketf 
(1S22), MaUd. BcG. 307 ; FawetU v. WkUfhcuse, mpra; TVy/ord v. Trtiil 
(1834), 7 Sim. 92; JfnekUy v. Buriw (1S51), 6 Kxeb. 104, per ?AnKK, H., 
at o? 179 ; Renlfi'v t. Crown {1B03), 18 Beat. 76; A^fiox r. Cve(1872), 
U. K. 5 H. L. 050, j>er Lord VVsstbust. at pp. 076, 670; ViweU v. 
Stewart (1881), 6 App. Css. 04, per Lord Penzakcb, at p. 77, and per 
Lord Dlackdi/kn, at p. 79; and m title FASTMEasitir, Vol, XXfl., 
pp.4,66, l(H>, (01. As to the liabilily of co*partncrs for a l>rDa<*h of trust 
oouhscll(*d by one of tbom. see note (8), p. 91, votl, and fide Fautner- 
SHIP, Vul. XXlf.. pp. 31, 34, 36. 

(f) Forteecuf v. BameU (1834). 3 My. & K. 38; Fletcher v. F'UUher 
(1844), 4 Ifarc, 67 ; Hannet/ v. Mown (1887), 37 Cli. 1>. 340, C. A.; 
Si Fatriek, IfilU v. Tatham, [1891J 1 Ch. 82. C. A. 

(а) FifUr V. Fyler (1841). 3 Reav. 660; Ee Hindmnrsh (1800), 1 Drew. 

4c Sm. 129; W<xieon Wcodman (1876), L. R. 20 Eq. 721; os to 
lisbility as an officer of the court, sec title Soucitors, Vol. XXVI.. 
pp. K37 eeq. . 

(б) BulkleyT. Wqtrrd (1834), 2 Cl. A Ifln. 102, 177/H. L.; Burdick v 
Garrick (1870), 5 Ch. App. 233; Barphan v. ahacklock (1881), 19 
Ch. D. 207. C. A.: Ee Vernon, £wctw d Co. (ISBOkM Ob. D. 402, C. A. 
Aa to when the solicitor to a trusleo becomes himsdfuable as a trustee In 
the eeetui que tntH, see pp. 90, 91, mf. 

(<} Eete T. TFoUtm (1804). 10 H. L. C3as, 672; Bhaw v. Fifier (1872). 
L. R. 6 H. L. 321 • Kw ▼. Gye, iopra, per Lord Wmtsurt. at p. 675; 
Lyeaght ▼. Adiwwls (1876), 2 Ch. D. 499; Clenke v. Enmui, [1891] 2 
Q. 0. 466, G. A.; and see title Sals or Laud, Vol. XXV., pp. 304 ei 
308. The equitable right of* the purchaser under the implied trust only 
subsists as against the Teudot and oauuot be asserted agaiust a third 
party (foshsr t. 8man [Mil 3 My. 4c Cr. 03, per Urd Cottskham, L.C.. 
at pp. 70. 71; Poltcz/en v. ifeers (1740), 3 Atk. 278). , 

(e) See title Sals of Land, VoL XXV., p. 368. No such relation arisen 
between reudor and vendea of personal chattels iPeoley y. Budd (1851), 
14 Bmt. 34. per Bouilly, IB.B., at p. 44 ; but see Stewart v. Lupian ( tS74). 
SS W. R. 865). ^ 

(s) Shaw V. Fpiter, tapm, psf Lord Caimcs. at p. 338; and see (ills 
Bali or Lakd, VW. pTsoo. , 
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Part II.—Trustees. 

, Sect. l.^QwU^atUm. Evr.l. 

124. Any person who U capable in law cf bolding property in 

hie own right may bold the office of tnutee in respect of such _ 

property (/> A oorporatioo, whether aggregate or sole, may be a who moj bo 
inutee(y), bit cannot wiihoit a licence in mortmain hold real tmuei. 
property in trust which it could not without suob licence hold for 
Its own benefit (A). The office may be held by a woman, whether 
unmarried (t) or married (k), or by an infant (0» or an alien (aiX 

126. A person may hold a 1^1 estate in property aa irusteo RenofiiHiirka 
that eRtate for himself and other beneficiaries (a). He may/iot, howfw 
however, at the same time be sole trustee and sole ctitni quc irintf • 
of coromeasurute legal and equitable enUtea in property (o), thonglj 

(/) Willii^. Duties end KespoDsibilitiee of Trusts eli. 2, pp. 30 

4iteq.: 1 Sanders, Usee end Trusts, fith ed. (1844), pp. 3^8 M sey. As 
to bow far tbe Sovereign nan be a trustee, see title Cu>»«TrTUTT<»KAL Tmw, 

Vol. VI., pp. 404, 405. As to tniatoee of literary and ariontlAu instil u* 
tions, see title LiTHuai ann Saa^Ttnc IneriTUTiONS. Vol. XIX.. 
pp. 198, 2<K>, 201. 

(tf) Green v. it^er/ortb (1750). 1 Vee. &eo. 462; A.-G. v. Fowidlinp 
U^ipitnl (Goeeraori) (1793), 2 Ves. 42, 46, 60; A.-O. v. ieptnoU (1837), 

2 Uy. A Cr. 613; Aieeii itsntieation C*o. v. Truiteei, Erecatori. ond 
Seeurtliei A$$uranr$ CorporAlion (1895), 65 L. J. (CH.) 74; Pe Tk^p$on*i 
StUUmfnt TVwU, Tbompeon v. Al»iiii^,[1905] 1 Ch. 229 ; Ae Muntterand 
Mn*ter (1907] I 1. R. 237, 244, 281; and see up. 73, 81, 86,*poet; 
title CoRPOBATtONS, Vol. Vni., pp. 366, 367. Under tlie Bodies O>rporate 
(Joint TeoaDcy) Act, 1890 (62 A 63 Viet. e. 20), a corporate body can bo a 
trustee jointly with other corporate bodies or with individuals (Ate Th<mp‘ 
ton's StUlemeni TrutU, Thompson v. AUxonder, supra: R$ Mvn$ier ttnd 
Tj^in$ierBank,inipra) ; see title CORPOKATIOKO. Vol. Vlir, p. 366. 

(h) SonU^ V. dhek-maktn Co. (.Vosier, efo.) (ITaO)^ I Bro. C. 0. 8U: soe 
titles Charitus, Vol. IV., pp. 256 H $€q.; Corporations, Vol. Vlll., 
p. 387. 

(t) Head T. Gould, [1898] 2 Ch. 250, 272. Uornarried woroon are 
frequently appointed trusted by the court (Hs Psais's Settled AVMes, 

[1894] 3 Ch. 620 ; St Diekine<m*t TrtuU, 11902] W« N. 104). 

(4) Lake v. De Lambert (1799), 4 Vet. 572; XNwmfnond v. Traey (1860), 

Joba. 608; Atrery v. Criffm (1868), L. R. 6 Eq. 606; and see p. 186, 
ppit,' title Husbart) and Wifi, Vol. XVI., p. 436. 

(I) He TolZatsre. [1885] W. K. 191; see Utie Infaxts and Chjlorev, 

Vol. XVII., pp. 5it^, 84. As to the drawbacks alUpding the trustee- 
ship of an iniant, see ibid., pp. 61. 52; and see p. 79, pi^. 

(ffi) MeinerUkngen v. i>arts (1844), 1 ColL 335. Aliens can now bold 
real property in this country (KaturalUationAet, 1870(33 A 34 Viet. c. 14), 
s. 2); see title ALisys. Yof. i., p. 309. 

(n) Burgee r. Lamb (1606), 15 Yea. 174; Ex parte ChUon (1853), 17 
Jur. 988 ; Horsier ▼. Abraham (1874), L. B. 17 £<> 351; Be Courtier, Colee 
r. CeurHer, Courtier v. Coles (1686), $4 Ch.€). 135, C. A. j Head v. Gould* 
supra, at p. 272. As to the effect on tbe doctrine of conversion (see 
note (r), p. 40, omte) of thetnatees and beDefleisries being the same penoos. 

^ & Hwboidd, Aitderion v. Hewbo^dd, [1913] W. X. 211, per Evt J.; 
revmed on the facts, tub nom. Be SevhoM, Carter v. Heieooiiid (1013), 
no L. T. 6. C. A. A tenant for life maybe slse a tnatee of the settlemeot 
under the bttM Land Act, 1882 (45 A 46 Viet. e. 38). and amendiug Acta 
{Be Jaekeo%*$ Betded Bttak, [^19021 1 Ch. 258: Bs Danes and KetU'e Con- 
traeU [1910] ICb. 35, C. A.; Be /oUsow’s BetOed BitoAi, [1913] W.N. 222). 

(•) Hahs^ham v. fineent (1793), 2 Vei. 204, ^ Lord Lonow* 

i.L—XXVIII, ^ P 
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be mAy be the legal oWher of property aDd at the aame time the 
Qniliflca* eqt]!tal)Io owner of a smaller equitable estate or interest in the same 
tlou. property, where that ntualler ufttate or intereek doeB not, in equityt 
merge in the larger legal estate (p). • 


t 

Bid. 2.^CmmaKm€nt cf Office, 


TraiUM, how 
eouUtated. 


Appolotment 
bj erettor 
of trwt. 


8us-8£rT. 0 / CommentinmU, 

126. A person is legally constitoted a troitee who (1) is origin- 
ally designated as •such by the instromenC creating the trust (q\ d 
is duly appointed as such under a power for the purpose contained 
in that iostrumeDt(r), or under a statutory power for the purpose (t), 
or by a court of competent jurisdiction (t), or, in the ease of a oharit- 
Able trust, by the Charity Commissioners or under a legsllT estab* 
lish4& scheuke(a): and (2) accepts the trust either expressly or by 
acting in tho execution of it (6). A person who is not legally oon- 
stitu^ trustee becomes in equity a constructive trustee (c) (1) where 
trust property becomes in law, for want of a legally conatituted 
trustee, vested in him (^); or (2) where he has acquired trust pro¬ 
perty in 01 rcumstances which, in equity, are deemed to require him 
to bold it upon the trust to which it was subject when he acquired 
it(s); or (3) where he intermeddles with and acts ae trustee in 
relation to trust property, in which case he is also called a trustee 
de $on Ufrii/y 

5U8-Sicr. 2.—Orif^l Trvdm», * 


127. An original trustee is generally appointed by the creator of 
the trust either expressly (p) or by language which implies that be 
is to fill that character (h). 

aoaovcil, L.C., at p. 310; Brydg$$ v. Brydg^i, PhUip$ ▼. Brydgei (1706), 
3 Voe. 120, per Ardin, If.R., at pp. 126, 127; v. ^707), 

3 Ym. 339, ^1; Re Ihuglci, Wood v. J>cu^Ioi (1694), 26 Ch. D. 327, fir 
PXABSON, J., at p. 331 . A mao eaonot ba trustee for himself (Oood^AI 
d. A$ton V. WtQi (1761), 2 Doug. (n. a.) 771, per Lord MaNsnELD, C.J., 
at p. 776). Equitable estatee in common will merge in a joint legal estate 
acquired by the tenants sn common (fie Stioue, Tk<mn>n v. [1901] 

t db. 921). As to memr, see titles EqriTT, Yol. Xlll., p. 146} Seal 
Pbopirtt akx> CEAtrils Real, Tol. XXIV., pp. 332 sf isq. 

(p^f Bchmeon v. (1739), I Atk. 473 ; Biydgu v. Brydgee, PhiUpe 

T. Bryd^si, Mpro. at pp. 126, 127. Ao equitable estate tau does not 
merge in a legal fee simple (Ifersit ▼. Jame$ (1821 j, Madd. k Cl. 116). 

(g) See the text. infn. Aa to trusteea of chants^ m title Cbabitjes, 
Vol. IV., pp. 256 4 sag.; as to the Offlcial Trastoe^x^aiity Lands, see 
ibid., pp. 279, 280; aa to the OfBcial Trustees of Charitable Funds, see 
ibid., pp. 260,281 } aa to incomrated church trustees of a parish, see li^ 
SccLBSiAsriCAL Law, Tol. XL, pp. 474,475. 

(r) See pp. 67 d teg., pod. 

(a) See pp. 73 h i«g., post 

(i) Bee pp. 76 d reg.f poaA Ai to trustees in baokruptcy, see titls 
BAKnnrrcr axi> Iksoltexct, Yol. II., pp. 108 d sag. 

(a) Bee title Cbarittes, YoL 1Y., pp. 269— 26A 

(b) Bee pp. 82, 83. ped. * 
e) 8ee pp. 87 riteq., p^iU 
ti See pp. 37, 68, pok 
I) Bee pp. II d aeg., peit 

(/) See p. 91, peel 
(jf) MQreyy. lord (1662), 4 De 0. F. A J. 264, C. A.,par Tuekib, L.^., 
atp. 274; Be Fejdciria, RioarsT. Waidanie, {1908} 1 Ch. 123. 

(a) Seepp. llaAag., esH. • 
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128. TniBtB do not fail by a iailore o!«tra8feBea(.i)* no 

trustee is effeotually appoint^ the ereetor of the ^ Oomaera* 

^ trustees appointed by him die or refuse to accept ihe trust (0 Mat of 
before the trust takes effect, the person in whom the tmt property is 
Tested by reason of such failure of appointment, death, or refoea) F^iaraof 
is deesiM in equity to be the tanstee of the property lor the tnuM. 
poiposes of the trust (fli). In such event* however* if there is any 
procure for the appointment of new trustees which isapplicabh* to 
the case, it can be resorted to for the appointment of an original 
trustee (fl), and if such procedure is not applicable or is not resorted 
to, a court of equity will supply an original trustee (o)» 


ScTB-Saor. s .—Trudm 
(i) /• (hamil. 

129. A new trustee is appointed either (1) under a power for Appoiataeat 
that purpose conferred by the trust disposition (p) ; or (2) under the 
power lor the purpose conferred by statute (q); or (S) by a court 


(t) £UuonT. fUitea (180S), 0 Vec. 6C6, per Lord Et.UON, L.C., at 
p. 603; Brown t. Hu^t 8 Vet. 66], p 4 r Lord Eldok, L.C., 

at p. 670. 

(1) BennH v. DatfU (1725), 2 P. Wou. 316; SonUf 9. Clocknuik9r$ Co. 
( 0 U:.) (17S0V 1 Bro. C. C. SO; A.-G. t. Bt«pA#ni (1834), 3 Uj. & E. 
347; sad see p. 20, anU. 

(I) See pp. 87, 86, poit. 

(fli) v. Xoelm (1637), Freem. (ch.) 136; PiU ▼. Pel^m (4670b 
1 Lev. 304, H. L. (where a testator directed that bit land should be sold, 
and his heir-at-law was deemed in equity trustee thereof for a purchaser); 
MaUoU V. WiUon, [1003] 2 Ch. 404, 602, 603 (where, in the case of a trust 
created iniorvivo$t the dwposer himself was held a tniitee for the purposes 
thereof); aod sec p. 88, 

(a) ^e pp. 69, 70, post. 

(o) ifo^rtd^e V. Thattk^toU (1803), 7 Ves. 36, per ' ord Eldon, L.C., 

at pp. 84, 86; A.-O. ?. SUphom (1634), 3 My. k K. 347, 352 ; Tmpeti r. 
Carneys (Lord) (1866), 36 Beav. 201; ZMiin v. BrutU (1868), L. R. 6 £q. 
680; Joses t. Jones (1874), 31 L. T. 636. The ladUviduaU Dsmed ss 
trustees bj the creator of a trust are only the •Domioal iustrameDts to 
execute bis inteutiou that the trust shall be perfonned. li they fail either by 
death or by bemg under disabilitr to aet or refusing to act, or if no tnateea 
are appointed at all, and the defect cannot otherwise be supplied, the 
office is in the diet instance assumed by a oourt of equi^ of competent 
jurisdiction, which will tshe care that trustees sre appointed to execute 
the tniit (A.-G. v. Ihvninq (Zady) (1787), Wilm. 1, por WsiMOr, C.J., 
at pp. 24, 30, 81 ; Brydqoi v. Bryces, PkiUpi t. Brydqos (1788), 8 Yea. 
120, por Amdxv, M.R.. at p. 127 ; Btom t. Btfffo, per Lord 

Eldok, L.C., at p. 570; Svom v. Bwiw (1865), 6 £. & B. 367, per 
CnouPTOV, J., at p. 874; Bodiut r. BrwU, oupra. As to moiating txnitees 
of ills aasoranoe policies efieeted under the Harried w^aMn's Property 
Acta, 1870 (83 4t 34 Viet o. 83) and I88di(46 46 Ybt e. 76), see Utie 

Husband and Win, Vol. XTI., pp. 398 et ooq.: nd as to appointing a 
trustee of the property of an udustria] or provident sousty on Ui 
diieohilion, see title Inddstbul. Pbovidxkt, and Bdcuab Booatzia, 
Vol. XVII., p. 87. 

(p) rsiii^ T. Camoyt (Lord) (1882), Ch. D. 671, C. A., per 
JissiL, M.K., at p. 678. The power may be exeroiiad even when the trust 
is being administered bv the oourt (4M., at p. 678). 

(q) Trustee Act, 1883 (66 & 67 Viet. e. 63), e. 10; see pp. 71 of oe|.* 
pest 
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of equity (r) or, in the* case of charitable truste, by the Charity 
Commissiooers (t), 

130. An appointment of new troetees ie complete before the 

trust estate ie traoeferred to tbem(t). * 

131. A stamp daty of 10s. ie chargeable on the appointment 
of a new traetM(a); a stamp duty of lOi. ie also chatgeable on 
a conveyance or transfer of property made for effectoating the 
appointment (6) of a trustee, or the retirement of a trustee (c) where 
no new traet^ is appointed (d). 

132. The costs of and incidental to the appointment of a new 
trustee are payable out of the capital of the trust property (s). 

* (iL) AppovUntni under Trust Dispmtin Independently o/ StatuU. 

(a) In Qen^L 

133. An Ap{)ointment of a new trustee under a power for that 
purpose contained in the trust disposition must be in accordance in 
all material respects with the terms of the power (/). It should in 
strictness bo made by direct operative words (p); bat it may be effected 
by a recital or statement in a deed to which the appointor is a party, 
to tlie effect that he has appointed a certain person as a new 
trustee (A) or that such person is the present trustee (i). Where 
several persons have a ^wer of appointing a new trustee they 
may, in the absence of any direction to the contrary, exercise the 
|K)wer by seiuirute instruments (k). 

(r) Siw pp. 76 et seq.tpest. 

(i) See p. 81, ml. As tv the appoiotmrnt of new trustees of chanUbU 
trusts, see title riiAAiTias, Vol. IV., pp. 259 et $eq. 

(0 V. MeynoU (1651), 14 Beev. 471, per KoMUXT, M.R., at 

p. 478^. 

(4) ^Ump Act. 1891 (64 k 65 Viet. c. 39), S. 1. Sebed. I., title 
V Appointment.’* 

(b) IM., I. 62. 

(c) See pp. 119,113, post. 

id) Finance Act. 1903 (2 Edw. 7, c. 7), s. 9. 

(e) Re Fvlhan {a Lunatie) (1850), 16 Jar. 69; Bx ports Davies (1662). 16 
Jur. 882; Bnugkam {Lord) t. FouieU {Lord TFiUtam) (1854). 19 Beav. 119; 
Kr Felio%ps* SsUUmeiU (1866). 2 Jar. (K.S.) 62; CofSsf v. (1869).26 

Boav. 374.psrRoMlu.T.M.R..atpp.a76,377: Homy v. OUioer (1887). 57 
L. T. 239. per Kat, J..at pp. 240, 241. As to tkeiociaenceof the fines and 
expenses cf the admissioo of the new truateea to copjbolds, where there 
is DO fund for defraying them, see Corfsr v. SeorigiUt eupra; ss to 
paviMDt of oxpeosea gSDeraJly. see pp. 35, 36. anU, 

if} Loneaehirt t. loMosittrs (1848^ 2 Ph. 667. C. A. In the case of 
e public trust the DOD*compllaDce with a direction in the mstrament of 
trust that new truiteei shall be appointed by the surviving trustees, 
wbcDever they are reduced io a certain nomlrer, does not vitiate the 
title of the trustees appointed by a smaller nuinto of surviving trustees 
V. CwuMW (1843), 2 Y. 4C. Ch. Cat. 139). 

if) MiOer T. Priddon (18G). 1 De G. M. k G. 335. C. A. For foms of 
appointla4^Qt. see Eucyclopcdia ef Fonm and Precedents, Vol. XY.» 
pp. 47 it ssq. . 

(h) MiUer T. Priddon, swpro. 

(I) R$ FamstFs SettUd BskOm (1666), 33 Cb. D. 699. 

(li) WorhurUm T. ^oadys (1646). 14 Sun. 622. per Suanwtu., V.^C.* at 
p. 631. 
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(b) OoM m which AfpoMmttU U ifttU. 

134. Where the poiver of eppointment ia Tested in the inb- 
sietinn trustees they should, before ezereising it» communicate 
with ^6 cethds que tnut who are sta ^ritp and as far as possible 
comply with their reasonable wishee on the subject ({)• 

186. The court does not interfere with the appointment of new 
trustees by the persons in whom the power of appointment is 
vested (m). Alter proceedings have been insytuted in court for 
administering the trust they can etill eiereise the power, unless by 
the order made in the administration proceedings the power is 
withdrawn from them and not merely suspended (n); but thoir 
nominee must be approved by the court (o). • 

136. Where the power authorises the appointment of one or 
more person or persons or of any person or Arsons to bo a trustee or 
trusted in the place of a trustee or trustees the place of a trustee 
may be filled up by the appointment of more than one new 
trustee (p). On the other hand, the original number of trustoee 
need not ^ maintained on an appointment of new trustees { 9 ), unless 
the language of the trust disposition expressly or impliedly so 
directs (r). 

137* A power of appointment of new trustees authorises ths 
appointment of alrustee in the place of a named original trustee who 
dies before the trust takes en6Ct(a), or who disclaims the trust 


(l) 0*Rcilhf T. Aidtrcm ()84S), 8 Hare, JOI, per WioiAW, at 

pp. 102 4t teq. ; but aee note (/), p. 74, poit. 

(m) Rc Bmtm't ScUUiiufU (1851), 8 Uare, 118 s T)wm$ t. Witliamc 

(1883), 24Ch. D. 558; lite [1882] 3Cb. 132; even though ths 

sppoiutzns&t is undesirable (6c CVode, t, Foettr (1813), 108 L. T. 
84). 

(a) JdxMUivik T. i^ay (1849), 7 Hare, 106; E$ Bulu, BeXcc v. Baim, 
[1911] W. K. 184. 

(o) Wchb T. 8ha[l6$buTy gAn/lsibvry (ffaW) v. Afrewmiik (1802), 

7 Vso. 480 : Cafe r. Beni (1843), 3 Hare, 245; Oraham t. Orahan (1853), 
16 Beav. 550; Tmput t. Camw* (lord) (lS82b 21 Cb. D. 571, C. A., per 
jKSsat, M.R., at p. 578 ; Be Qaad, Baeiwwd ▼. Clark (1883), 23 Ch. D. 134, 
C. A. ; Tkawute v. IfinioiM, eapro, at pp. 667, 668 ; Be Norrie, Alien v. 
Norrii (1884), 27 Ch. D. 333. Tneir prop^ course after judgment has been 
obtained is io submit in Cambers me names of the jwnons whom ther 
propose to appoint {Be Bell, UaU r. BaB (1885), 54 L. J. (cH.) 527). If 
these persons are deemed improper by the cooit, they have the right to 
propoee others (£e (?add, EiutweoA t. OUtrk, eupra, at p. 137). Ilut a 
judicial trustee is an officer of the court and has no paramount power of 
appointing his soooeaior (Bi Jekeuten, MilU t. clohaeica, [1811] W. H. 
234). • 

(p) Meineriihagen r, Daeie (1844), I C^. 335; H40swa r. WeeUeood 
(1854), 24 L. J. (CB.) 57; sad sea p. 76, posi. 

(q) Emmd ▼. Clark (1861), 3 Old. 32, per Stuabt, Y.^., at p. 35 ; and 
M p. 75, post. 

(r) lonedaU (Bari) v. BeckeU (1860), 4 De 0. & Sm. 73; compaxs Oohm 

T. Baplep^Worthingien. [1808] A. C. 87. » 

(a) As, for insUnee, where a trustee named in a will predaeeasee the 
tauter {^ Eodfey'i WiB, Bz parie Badley (1851), 5 De G. 4SnL 67; 
BmMma t. Wright (1857), 26 L. J. (CB.) 311; 8. Q., tab wciii. i^Kholsca 

BmiA (1857), 3 Ju4 (V. i*) 311), 
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withoot havuig ew aoW tbarein (fr), oolesfr a costrai; mtentioo xi 
indicated bj the language of the ioatrnment which oontaina the 
power (c). 

A power to appoint a truatee in the place of one .who desiree 
to be diacharged from or decIinCB or refuses to act in the traet 
authorisee an appointment in the place of one who hae never acted 
in and who diaclaime the trust (d)r or of one who under the Trustee 
Act, 1898 (e), pays the trust fund intooourt (/). 

136. An appointment of a new trustee in the place of one who 
becomes hanarupt is autboris^ by a power to appoint a new 
trustee in the place of a trustee who becomes unfit to act(p), but not 
by a power to appoint in the place of one who is incapable of 
acting (h). A power in the latter form refers exelusivelj^ to personal 
incapaci^(t), and therefore authorises an appointment in the place 
of a lunatic trustee (i). Abeence abroad does not constitute unfit* 
ness or incapacity on the part of a trustee (<); and a direction that 
a trustee shall cease to fill the post on departing from the United 
Kingdom from any cause and in any circumsteDces does not apply 
to a mere temporary absence (m). If, however, the power extends to 
appointing a new trustee in the place of one going to reside abroad 
or being abroad, and that event bappeus, the power should be 
exercised, and a ceitui pie iruet may call upon the donee of the 
power to exercise it (a). « 

(e) Wko mc^ Appoini. 

139. The power of appointment is vested in the person or per* 
BOOS (it any) named or designated in the instrument creating the 
trust (o). 

Where an executory trust disposition contemplates a future 
appointment of trustees without proscribing by whom it is to be 


(6) NohU ▼. MeymoU <lS6]b 14 Bsst. 471* txf Bouillt, M.B., »t 
p, 477. 

(«) WinUr v. Budg€ (1C47). IS Sim. 596. 

jd) IfMe T, JfsyiMtt. e^pra. per RomLLT, M.R., at p. 477. 

(0) 56 4e 57 VIot. e. 63, i. 4S; SM pp. 175 et teg., pott. 

</) Be WUaam* S^lmeni { 1S5S), 4 K. 4 J. 67. 

Ig) Be Roche (1643), 1 Coo. 5c Law. 306: Ke Wheeler and De Bockov, 
[1696] 1 Ch. 315. 

(4) Turner ▼. Ifovie (1850), 16 Jur. 761: Be Watie^i SetOemeni (1651), 
9 Hare, 106. 

(«) Tnmer v. ifrale, $mpn ; Be WatU'e SetQemcni^ eupra; Re BignoU*9 
SetUmerd TmaU (187S), 7 Ch. App. 383. 

(5) Be Soii {a Pereon c/ Cneoind Mind not $o found by InquitiUon), Be 
BMwoofe WiU Trurte {1S73). 8 Ch. App. 735. 

(I) WiAinyhn y. 16 Sin. 104; O'Betfip v. Alderton 

(1849), 8 Hare. 101; Be Barriwa'i Tmete (1858). 22 L. J. (CH.) 69; Re 
Brpneid^e SeiQemm i TmeU, ea yr a . aad see p. 72. poet But the contra 
has been held where a trossse had for many yean a foreign domiiul 
(Jfeaaa*d v. WeMord (1858), 1 8 ni. 5i G. 426 ; and see pp. 78 et eeg., poet). 

(fs) Be IforoewHi Beeiefy(1858), 26 Bear. 101; Be Walker^ Swnmm v. 
Borrow, [1901] 1 Ob. 859. 

in) 0*Beifly r. Aldereew, tnpm ; Be Stamford (BoH), Baytee t. Stom/erd, 
(1896] I Cb. 288, r J 

(e) Trnstee Act, MOB (56 4s 57 Vtet. c. 58), a. 10 (1). 
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made it oajinot be made bj the tenant tordife for the time being of 
tbd truet property (p)* 


140. Where a power of apMinting new trustees is conferred on 
a person Vf name who is oenefiei^y interested^ the trust 
property he can exereUe it although he us ineumbtfed or aUenated 
his Wefloial interest(^. 

A power to named bfeefieiaries to appoint new trustees with the 
consent or cononrrence of the surTiving or oontinuing trustees or 
trustee for the time being ie eiereisable by them at their sole die- 
cretion when there is no trustee iiTing or oontinuing to act(r). 
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141. Where the power to appoint is vested in the trustees who SarriTUif 
are for the time being surviving, even thongh it is given to the 
original trustees name, it is annexed to their ofEce (s). If can, . 
therefore, be exercised by a single continuing trustee during the life 

of another of the original trueteee who has disclaimed the trust (t). 

Where an express power of appointment is vested in the surviving Rottring 
or continuing trustees it cannot m exercised by a trustee who declines 
to act(uX or who is retiring from the trust (w), but is exercisable 
independently of him by the other trustees who are actually con* 
tiDuing in the trust (o). Where, however, the power is vested in 
the surviving or continuing or other trustee or trustees it is exer* 
cisable by a retiring trustee (6). 

142. Where an express power of appointment ie vested in the acting Aci ogtrafte 
trustees or trustee for the time being or the executors or adminis* 

tmtors of the last acting trustee, the representatives of the last sur^ 
viving trustee, having the trust property vested in them, and being 
capable in law of executing the trust, are acting trustees who can 
exercise the power (c). Similarly, where the power is vested in a 


(p) BftuUr V. Hitdicn (1SS7), S Sim. 1, II, IS. 

(g) Hardaktr t. Moorhcui$ (1884), XS Ch. D. 417; am Raikn v. IUike$ 
(1883), 33 BeA7. 403 ; title Powebs, VoI. XXIIl., p. 85. 

(r) MmU V. PrMtM (1803), 7 Yes. 547, 551 W isg .; Bs EmAs (1841), 
1 Con. 4 Law. 306. 

(i) CaU V. Bmi (1845), 5 Hare. 24. psr Wioeaw, V..C., at p. 37; oampEre 
Ha Bmi^ B<iitkk v. Bmitk, [1904] 1 Cb. 139, 144; A Bacon, Toov^ v. 
Turnsi, [1807] 1 Ch. 475. 

(I) C^$ V. Benif onpra. 

(•) JTmMmw t. WfiglU (1857), 36 L. J. (CB.) 312 ; TraPti v. 

(1165), 3 Drew. 5e Sm. 344. 

(«) Stonci T. Bawion (1853), 17 Beav. 308. A defining or retuing 
tmtee may be, and frequently is, expressly or impliedly empowered to 
Mpoint or join in the ^pointmeot in like manoer as if he were a oon- 
turnip trustee (Hs WtO, Bz parU Had^y (1851), 5 De G. 4( Sm« 

67 rWmnctr. Ciork (1861), 3 Gifl. 32 ; B^OUnny and Eortiey (1884), 26 
(A, D. 6U). As to ^e statutory power, compere note (/). p. 74, posi 
(a) fie fierrie, JUen t. Norru (1884), 27 Cb. D. 333; Bi ihatm i$ 
Poreewe (1886), 34 Ch. D. 370. 

(8) Oomeyi (lord) t. But (1854), 19 Betv. 414. 

(e) fie Onnninfham and F^Uny, [1891) f Ch. 567. Where the power 
was vested in the acting exeeutore or administrators of the last surviving 
trustee, of whom, after m death, there wee no legel personal leneseotatire, 
adminiitratioD to his estate was granted to the guardian of ulaat caitvw 
fmft, to appointaent of the giardia* and anoiber persoo 
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named peraon, his exeditors or admizustratora or aeu^e, it is 
validly exereiB^ after his death by his acting execQtors without the 
concurreDoe of another who has renounced probate of his will (d). 

As reffarda^trosts which have cooft into operation since 1881, a 
power of appointment capable of being exercised by a sole or last 
surviving or contioiiing trustee may, unlw the instrument creating 
the trust contains a direction to the contrary, be exercised by the 
personal Representatives of such trustee (c). 

143. On the death of one trustee, a power to a subsisting 
trustee to appoint a new trustee in the place of a trustee dying, or 
going to reside abroad, may he exercised by the surviving trustee, 
notwithstanding that he is himself residing abroad (/). 

144. Where the person in whom a jrawer of appointing new 
trustees is vested or whose consent to such an appointment is 
required is a lunatic or of unsound mind, the committee or jMii- 
oomroittee of his estate may, under an order of a judge in lunacy, in 
the name and on behalf of such person exercise a power of appoint- 
ment of new trustees vested in him or give any consent required 
from him to the exercise of such a power (,q). The person or persons 
who after and in con86<|uence of such exercise of the power are the 
trustee or trustees have the same rights and powers as he or they 
would have had if the order had been made by the High Court {h). 
In any such case, where it seems to be for the l^nefit of the 
lunatic or person of unsound mind, the judge may make any order 
respecting the pro[>6rty subject to the trust which might have been 
made by the High Court on the appointment, under the Trustee 
Act, 1893 {i\ ol a new trustee or new trustees (j). 


(d] W*ho matf he AppoiNten. 

Donee of 145. The person in whom the power of appoiotmeot is vested 
povrer. cannot appoint himseU as a new trustee if the appointment directs 

the appointmeot of some other *' person or persons, or if the 
power is vested in hira by virtue of his fiduciary position in relation 
to the trust (i). On th^ other hand, the legal personal representa¬ 
tive of a trustee, when invested with a power of appointing new 


AS itew troBtees and to the obtaining of a transfer of the trust fuodi to 
them (la ike Ooodi of Jackeon (1881), 7 L. R. Ir. 318). 

(d) QranvUU {Earl) ▼. (1840). 7 Uare. 156. 

(«) ConT«*yauoiiig Act. 1911 (1 & - Geo. 6, e. 37), 8. 8. Aa to the effect 
of this pr«>vrrtioD, aee, further, p. 62, poet. 

(/) &B€iUy T. Alderton (1849). 8 Hare, 101. 

ig) Lunacy Act, 1890(63 & 64 Viet. e. 6), s. 128 ^ Re Bhke (a Penote of 
UneoHnd nmd), [1887] W. N. 173, C. A.; Re Skoriridge (a Periow of 
if«nd). (1695] 1 Ch. 278, G. A., where the order of tao Court of 
Lunacy authorisra the new tidlteee to call for a transfer of stock subject 
to tbo trust into tbeit Domes, and to receive the dividends thereon until 
transfer, and to hold the stodc wbru transferred upon the snbsietiog trust; 
•ee now the Lunooy Act. 1011 (1 A S Geo. 6, e. 40). • 

(A) Ludoov Act, 1890 (53 6 b 54 Vkt. o. 6), a. 129. 

(i) 66 A 5T Viet. e. 63. ‘ e 

(]') Lnnary Act, 1890(63 A 54 Viet. e. 5). a. 129: see title Lukatios 
AMD PnaipHs OF UNSOUvn Hm, Vol. XIZ., pp. 465. 456. 

ik) Re Skeate' SeUUmoeU, 8k$aHfr. Eveme (1889), 42 Ch. D. 523; Be 
Powm, 5#wea v. BSHue, [1891] 2 Cb. 267 ; and Msaote (A), p. 7^p^. 
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troatoee in which the word other doee not occur, may exereiM 
it b; appointing hijiifelf(j). ^ 

146. A beneficiaty for life InTeeted with the powff of appoint* 
ment ma^ appoint own aolicitor aa a new troet^, if the appoint* 
mant is in other reepeote unobjectionable (m). The appointment 
aa truBteea of two sol^tora in partueraliip together *^oind not be 
Deccsearily bad, though obvioualj inexpedient (n). 

147. Unless expressly forbidden by the terms of the power, the 
apwintment of an alien or person ont of the juriwction is 
valid (o). 

148. Where the terms of the powei^ admit of it, a corporation Corpomtiw. 

may be appointed a new trustee (p). * 

(iiL] Appcintmmt inJcr 

149. A new trustee may be appointed under general powers Appobcaeot 
given by statute (j). These powers, however, only apply if and so 

far as a contrary intention is not expressed in the instrument, if any, 
creating the trust, and subject to the terms and provisions of that 
iDBtrument(f). 

160. Where a trustee, either original or substituted, and whether Whw 

. AppoiDtOfDt 

(l) In th$ Good# e/(ISSI), 7L. R. Ir. 3IS; Moni^fiony.OnadaUa 
[1003] 2 Cb. 723 ; and ut Tempfti v. Camcyt {Lord) (ISSB). 5S L. T. 221, 
p#r Cmitr, J., at p. 224. Wbeie the appointment ji vested in the aotiDg 
trustee with the consent of the tenant for life, he may appoint the tenant 
for life {FoftUr v. AfrrqJtam (1S74), L. R. 17 Eq. SSI). 

(m) Rr Stamford (farl), Payne v. ^tom/ord, (ISOS] 1 Ch. 2S8; see 
note (d), p. 81, port. 

(n) Bo Norm, AUonr, Norrio (18S4), 27 Ch. D. 833, per PEauoK, J.; 
at p. 341. 

(e) MeinofUluigon v. Daine (1844). 1 Coll. 335; Smtih*o Trmto, 

[1872] W. N. 134 ; Bo Cunard'o Truoio (1878), 48 L. J. xCH.) 102. 

(p) Ro Thompton'o SMomont Truoio, Thontpoon t. .dlerofidef, [19051 
1 Cn. 229 (where the power wm ** to appoint a new trustee or new trustoos.** 
not a person or ponons to be a sew trustee or oew^trustees); and soe p. 65, 
anU. 

{a) Trustee Act, 1893 (65 k 57 Vkt. e. 53), 10, replacing, with slight 

vanatioDS of language, the Conveyaociog and Law of Property Act, 1881 
(44 k 46 Viet. e. 41). s. 31, anu tho (Conveyancing Act, 1882 (46 Viet, 
c. 30), s. 5; the (kaveyaneing and Law of Property Act. 1881 (44 k 46 
Viet. e. 41), a. 31, Mug itself a re•enactmoDt. with variations, of itat. 

(1850) 23 k 24 Vict.c. 146 (commonly called T>ord Tranworth^s Act), s. 27, 
which waa repealed hy the Conveyancing and Law of Property Act, 1881 
(44 Sf 45 Viet. 0 . 41), a 71, except as to any insuament executed or act 
done before the 1st January, 1882; see Re Walker and Eugheo* Contrad 
(l883).24Ch.D.698; £s Solomon and Moagkofo Contrad (I689),40 Cb.D. 

508 : JSs BouehoroH, Same t. Etokino, [19C|8) 1 Ch. 180. The enactment 
applies to religious or educational truato (& Co^teo to Ranom (1885), 84 
Cb. D. 370; see title Chakitixs, Vol lY.. p. 263). and to tmtees for 
the pnrposei of the Settled Land Act, 1882 (45 k 45 Viet. e. 38), and 
amending Acts (Trustee Act, 1893 (56 k 57 Vlot. c. 53), s. 47). The 
enactment does not affect the practice of the High Court as to tho appoint¬ 
ment of new tnutees {Be Arton (1883), 2) Ch. D. 217, C. A., per 
Jxss»L,M.B.,atpp. 217.218). ' 

(f) Trustee Aet, 1893 (68 k 67 Viet. o. 53), s. 10 (5). The enaetmant 
sopenedes an inoonsuteDt enactment id a premons pdvateAot of Parlia- 
neat {Ik Hood'o Truetm (1888), 57 U J. tCE.\ 241: tee €ooa v. lAonodon 
(1884), 28 Ch. D. 1, C. A.). 
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ipijoinied by a coart ox otherwise, is dead («), or reiDaioB out of the 
Uoited Kingdom for more than twelve months, or deeiree to be 
discharged tU or any of the trusts or powers remed in or 
couferr^ on him, or r(ifue6B(t), or ia unfit (o), to act therein, or ie 
iDcapaUe of actii^ theroia (b\ then the person or persons nominated 
for the purpo^ of appointing new trustees by the instrument, if 
any, creating ^e trustee), or if there is no'sach person(d), or no 
such person able and willing to act (s), then the surviving or oon- 
tiDuing trustees or^ trustee for the time being (/), or the personal 
representatives (p) of the last surviving or continiiing trustee (A), 
may by writing inter rtroi (t) appoint any other (k) person or persons 

' («) This includes the case of a peison nominated trustee in a will but 
4yin^ before the testator (Tnutee Act, 1603(50 & 57 Viet. o. 63), s. 10(4)). 

(I) See pp. 63 $t «sg., Ill sf tsf., po4. 

(a) See p. 70, a$U$, 

( 5 ) Ibid, 

(e) This means the persons nominated by the instrument in terms 
whi^ are applicable to ttw exercise of the statutory power (Oseil v. 
Limpdon (1864), 28 Ch. D. 1, C. A.). It inelndee persons who are given a 
general power to Mpoint new trustees or a new tiiutee for the eetUement 
(its Walker and ConkaH (1883), 24 Ch. D. 598). But persons 

empowered by tho jnstniment to appoint a new trustee in, among other 
events, the event of a trustee becoming incapable, but not is the event of 
hit becoming unfit to act, are not persons nominsted to appoint a new 
trustee in the place of one who becomes unfit to act (Be fVhetUr and 
Ik Rackew, (1896] 1 Ch. 316). 

(d) .There is no such person ii he cannot be found {Cradoek v. TftfAoM, 
tlS961W. N. 75). 

(e) This appliea where the persons entitled to appoint cannot agree in 
appointing (/£i Shep p ord'i Settlement Tnete, {1886} W. N. 234). 

if) A trustee can inaUt on exercUing tho power of iy»poi&tment against 
the wisbee of the majority of the eeffuie gve fruef (Be tii^ginbattam, ^892] 
8 Ch. 132). The power conferred on a continuing trustee extendi to a 
refusing or retiring trustee if willing to exerease it (Trustee Act. 1893 (55 A 67 
Vict. 0 . 63), s. 10 (4)). His coDcurreuce in the appointment of new trustees 
is not requisite in the abeence of evidence that he is aide and willicg to 
eoncur therein (B# Coatee to Pareone ()8S5}, 34 Ch. D. 870). 

(y) Ponoual representatives mean the acting executors or adminis 
traiori (Be Parker $ Trnete, [1894] 1 Ch. 707, per &BR£WiCH, J., atp. 721 
CoDveyancing Act, 1611 (I Sc 2 Geo. 5,o. 37), a. 6(4); and see p. 72, ante 
They are not Mund to exercise the power eonfemd upon them (as Bwisbl’ 
(Sarah) WiU (1684), 25 Ch. D. 62, C. A., per PSABSOV, J., at p. 69). 

(4) A penon who has never acted in the trust is not r^oned as a trustee 
and therefore, where all the trustees named in a will predecease the testator, 
the exeeutors of the last survivor of them cannot appoint new trustees 
(Siekekon v, Ptald, [1893] 2 CSh. 511). Bnt the executors of a sole trustee 
who dfte after having acted can exercise the power (Ba ^Aofio's Truete 
(1685), 29 Ch. D. 247). And in eaaea in which stat. (1860) 23 k 24 Viot 
a. 145 (oomoonly oallad Lord Cranwortb’s Act), s. 27,isatill applicable (see 
note (g), p. 73, oafs), and Is arnresalyor impliedly inoorporated in the trust 
inatrumeott Hba only proving and acting executor of a last larviving trustee 
ean aiareisa thejwwar though otAar executors were appotneed and have 
not renounced (Bi Bauckerettt Brekine, [1908] 1 Ch. 180). 

(4) Be PapW's TfwU, swpra. A sole surviving trustee cannot appokit 
new trustees by will; and a by bii will he appoints graeral executoia and 
Ipecial executon of the Mat, the power of apppinting new trustees ii 
vested in the general exeeutea 14M.; oompm t^vejsncing Act, 1911 
<14i2 0eo. 5, 0 . 87), a. 8). 

(h) A person ean^t, tlMrsloi%*and« this power appoint himself to be 
• bustia (Be SeXn. Bmm v. Bsnue, (1894] t €h. 297, Bs fioMsofS 
tampean v. B sm p esi^ [1906] I CL 435). 





Past n.— TirtTixt, 



to be a truitee or trustees is the pl&oe ol the trostee deed(2)i im t. 
remaisitig out of the United Kingdom, deeiring to be discharge, Oeuenee* 
refuting, or being unfit or ineapaUe(»). *0^^ 

161* Where e new trustee is appointed for th whole or any part of _' 

the trust property, the number of trosteee may be inoreased 00. It is Kaaber of 
not obligatory to appoint more than one new trustee where only one 
trustee was originaJly appointed, or to fill up the original number of 
trustees where more than two trustees were originally appointed ; 
but, eicept where only one trustee was orimnally ap^inted, a 
trustee is not discharge from his trust by the appointment of a 
new trustee or new trustees under the provisions of the statute, 
unless there will be at least two trustees to perform the trust (oV 

152. Where a new trustee is appointed for the whole any KepAn^ietJ 
part of the trust property a eeimrate eet of triiBteee may be 
appointed for any part of the trust property held on trusts distinct 

from those relating to any other part or parts thereof, notwith¬ 
standing the non-appointment of any new trustees or trustee for 
other parts of the trust property, anj any existing trustee may be 
appointed or remaio one of the separate set of trustees, or, if only 
one trustee was originally appointed, one separate trustee may 
so appointed for the part so held on distinct trusts (p). 

153. Any assurance or thing requisite for vesting the trust imafam. 
property, or any part thereof, joiutly in the persons who are the 
trustees, must be executed or done (q). 


(1) See note (o)» p. 73, 

(«) l>uetee Act, 16S3 (66 & 67 Viet. e. 53). s. 10 (1). The court does 
not generaliy appoint a new truetee where there ia a poraon able and 
wiUiug to exerciu tbe itatutory power of appoiatment; lee note (6), 
p. 76, poif, But where the right penon to exercise it is a lunatic trustee 
the appointment can he made in lunacy or hy tbr iMiatinuing trustees 
(Be Dhjc$ (o Person e/ Umound iftnd), {lS67j W. .«• 173, C. A.; see 
p. 73. ank). A new trustee cannot be sppointed under the statutory 
power in place of an infant appointed a trustee by the instrument oreaUng 
the trust (£s TaUalirSy (1S86] W. N. 191). A new trustee cannot be 
appointed under the statutory power when tl/ere is no Tacanoy to be 
filled up Grspson's Trusts (1886), 34 Ch. £). 309, per Nobth, J., at 
p. 310). As to the power of the court to make the appointment, see tbii. ,* 
and p. 76. post. 

(») Irustee Act, 1893 (56 U 57 Viet e. od), i. 10 (2) (a). 

(o) J6fd.,s. 10 (2) (a), (o). Tbe Public Trustee may. liowcTer.ia any case 
be appoint^ sole trustee; see Be L$9Ws Bauop £fioles,[1911] 1 Ch. 611; 
pp. 213, 214, post. 

(p) Trustee Act, 1893 {66 U 57 Viot. e. 53). a. 10 (2) <h). Separate sets 

of tnisteee may be appointed by the court for distinct truats notwithstand¬ 
ing that in a certain event the truats may coalesce (Bs EstWmpton's Trusts 
(1886), 34 Ch. D. 311). Under the esruer eoactment (Conveyancing Act. 
1883 (45 4 b 46 Viot. o. 39), s. 5). which afitbonsed th* appointmeat of a 
separate set of trustees on an appointment of new truitM, there was a 
conflict of authority whether the appointment could be made witiiout the 
authority of ^ court except ou an appointment of new truateee lor tbe 
whole of the trust property (Be Poww's Tnuk (1885). 38 Ch. D. 725| . 

BavOs V. Coupor (1887). 36 Ch. D. 530; Mcu*$ Trutk (1888), 37 Ch. D. 

518: Bs BuhiU'i Truth (1887), 19 L. R. Ir. 609. C. A.), but the doubt hu , 
been set at rest by the language of tbe present enactment (Trustee Act, 
1893 (56 4( 57 Viot o. 63), •• 10 (2)). As to the s^intment of a separat^^ 

Mt of tnstees hy the*court. see p. 79, posi * 

(4) Trustee Act. 1898 (66 57 Viet e. 63h s. 10 (3) (d). As 8o the 

Tss^ of tnit Ia new t 2 usM,iMM ssf 
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sktt. s. 154. Ever; d 6W trustee appointed under the above provieions, 
Cosaesce* ae well before aa after all the trust property has become by law or 
mentof by aaaurasce or otherwise vested in mm, has the same powers, 
0^. authorities, and discretions, and may in all respects act as if he 
Powenof had been originally appointed a trustee by the instrument, if any, 
oew trniUe. creating the trust (r). 


Appoiotmeot 155. Appointments of new trustees of some charities and 
uD^TruieM charitable and other objects may be made under the Trustee 
IcT Appointment Acts, 1850-1890(#). 


(iv.) hy tJit Court 

(a) /ft Oiner<U. 

ippoioimeot 156. By statute (0 the High Court and, within their respective 
hy court. jurisdictions, a palatine court or a county court (a), may, whenever it 
18 expedient to appoint a new trustee or new trustees (a), and it is 
found inexpedient, difficult, or impracticable to do so without the 
assistanee of the court (ft), make an order lor the appointment of a 
new iruetee or new trustees either in subetiiution for or in addition 
to any existing traet66(c). 


(f) Trustee Act. 1803 (SC it 67 Yiot. o. 53). a 10 (3). 

(t) Tmtoe Appoiotcneot Aot, 1S50 (13 & U Viot. e. 38): Trustee 
Appointment Act, 1889 (32 it 33 Viet. c. 28); Trustees Appointment Aot, 
1600 (63 it 54 Viet. c. 19): see titles Buuut and Crsmation, VoI. III., 
p. 444; CUAlUTiaS, Vol. IV., p. 262; ECCLESIASTICAL Law, VoI. XL, 
pp. 370. 802, 821, 622; LiTSRAaT AND SaUHTinO iNSnTOTIOllS, 
Vol. XIX.. p. 198. 

(t) TniAtee Aot, 1893 (58 it 57 VIot. o. 53), s. 25. 

(«) Zftid., B. 48; and see Coantj Conrte Act, 1888 (51 ds 52 Viot. e. 43), 
s. 67: and titles Countt Couets, Vol. VIII., pp. 891 d # 09 .; Coum, 
Vol. IX.. pp. 121 d f€ 9 ., 126, 126. 

(а) The court will not appoint a new trustee where it is not expedient 
to do so (Es 8k*ppafd'i Triuk (1882), 4 De G. F. it J. 429, 0. A., per 
TuBNEft, L.J., at p. 426). 

( б ) Where a aol# or coatuning trustee is desirous of exercising his 
Rtatutorr power of appointment, an applioatioD to the court, though made 
by a majority of the Denefioiarles, and though the trustee has no beoefloial 
iuierest under the trust, will be refused {R 4 BimrMiom, [1892] 3 Cb. 
132). unless it be for the appointment of the Public Trustee (Ee Xmif, 
(1908] W. N. 236); and generaDy the oonii will not appoint a new trustee, 
where the appointment can be made under a power in the instrument of 
trust or under the statutory power {Re SouliyU Truete (1873), 21 W. B. 
268 : Re Giftftont* (JoiMi) Tnt($ (1882), 45 L. T. 758; Be SuUtm (a Iwiade), 
[18851 W.K. 122. 0. A.; but see Be Jaeftsoft*i TwU (1868), 16 W. R. 572; 
Be Siafk'e Truttt (1885). 29 Ch. D. 247). As to the effect of proceedings 
(or the administration of ihe tipiet on the exercise of a power of appoint¬ 
ing new trustees under the instrumeot of trust or of the statutory power, 
see p. 69. ante. 

<s) Tnuiee Act, 1893 (58 6 t 57 Viot. 0 . 63), s. 25 (1). A new trustee 
may be ^pointed under the Act notwithstanding that tba trosteea has% 
no trust property vested in them {Re Bom (1864), 4 De G. J. 5 b Sm. 205, 
per Lord WBeTBUiT, L.C., at pp. 208, 209). In some earlier cases it wss 
held that the oovt oonld reappoint as new trustees persons who were 
already trustesa (Be Bfoftet* Trudi (1872), L. R. 13 £q. 333; ReDMei$k*i 
BetOememt (1878), 4 Db. D. 141, C. A.; Be Pesreew (a XsnmMs) U877), 
5 Ch. D. 962. C. A.: Be TaikmU TveeU, [1877] W.^. 259; Be Saffor^e 
Tfuek (ir 8 > 13 Ch. J). 135; Bs Om«’i Truek (No. I) (1880). 14 <5h. D. 
110), bat Him has bm MgstiTed in other and U 8 er eases (Be Drieer’l 

4 ♦ 
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167. The eoort, io Appointing new trusteea, does not oonfiaa 
itself to the original number (d), nor» on the other hand, inaist on 
filling up ^e original number (e)» bot does not appoint a sole 
trustee where originally there were more than one (/)• If there are 
two or more continuing trueteee, the court in some cases auiborisee 
the continuiDg trustees to carry on the trust without appointing a 
new trustee to act with them (^). 

168. The High Court may appoint a new, trustee where the 

trust property is vested in or stands in the name of a lunatic or 
person of unsound mind (k). Where a testator dies a lunatic and 
all the trustees named in his will have predeceased him, the court 
inay appoint new trustees of his will (i). • 

__ ♦ 

SiUltmeni (1876). L. K. ]0£q.302; lU Aiton (1383), 23 Cb. D.217, C.A. i 
Rt Viwi (a Person of Mindi (ISSS), 33 Ch. J). ri)3« C. A.; lU 

IkvhMt Trusts (3SS6K 33 Ch. D. 4)0, C.A.iPe Oardiner's TrueU (1880). 
33 Ch. D. 590; Rs Stocken's SHtUmeni Trusts, (1893) W. N. 203). All ibe 
powers and provisioue of the Act with roforeuco to the appoiotroontof new 
trust43e4 apply to and include trustees lor the purposes of Uie Settled Laud 
Act, 1882 (40 5e 46 Viet. c. 38), and the amcDuiDg AcU, wbotber appointed 
by the court or by the settlemeot or uoder provisions contaioeo in the 
settlement (Trustee Act, 1893 (56 & 57 Viet. c. 63). a 47). As to the 
appointment by the court of a new trustee of a policy of assurance effected 
by a mao on his life in favour of bis wife and ^Idmn under the Married 
Women's Property Act. 1882 {45 46 Viet. e. 75). s. H. see liUe HuaBsup 

AKD Wtrs. Vol XVI.. pp. 40). 402. As to the appoinUnent of a jndioial 
trustee, see pp. 200. 210, poll. • 

id) Re WeUh (1838). 3 My. A Cr. 292; Bireb v. Oropper (1848), 2 Ds G. 
A Sm. 255 ; Re TuneUUVs If til, Kt parte TumtaU (1851), 4 Do G. A 8m. 
421; Plenty v. Weet (1853), 16 Beav. 350 ; Re Boyoe (1864), 4 Do G. J. 
A Sm. 205 ; and soe p. 75, ante. 

(a) Buiksley v. Ayliafon (Borl) (1855), 1 Jar. (m. a.) 994; Re MarrioU^e 
Settlement (1868), 18 L. T. 749; Re Fowler'e Truete (1886), 55 L. T. 546. 

[/) Re IHekinson'e rrMA(1865). 1 Jar. (K. 8.) 724 Be EUison'e Truti 
(28MJ, 2 Jur. (K. s.) 62. The court will never vest an infant's trust fund in 
a sole trustee (Re Dickinson’s Truete, eupra) ; but a sole new trustee has 
l^en appointed where there was but one trustee originally and tbe trust 
would shortly come to an end (Be Bsywaull {a Lunatic) 0862), 16 Jur. 233). 
It appeal* uat, ai far as jurudiotion is eoneeraod, the conrt may now 
appoint two trustees, or even a sole trustee, notwithstaodiog a direction 
in the trust instrument that the number should never be rwuced below 
three [Re Leslie’s Saesep Estates, [1911] ) C^h. 611). 

(tf) Re Leon, [1892] 1 Ch. 348, C. A.; Re Price, [1894] W.N. 169 ; Dvo. 
»Ofs V. SuJMd, [1896] W. N. 60: Bs Bess’ Settlement Tnuie, [1866] 2 CL 
608; Be fitekerberfe Settlement TrueU, [1898] W. N. 68 (8); and see 
p. 79, post. Under the earlier atatutes the court would not nnerally 
sanction in this way a redneed ntunbtf of trustees in the ease o! a con« 
tinuing trust (Bs Xaaib's Truete (1884), 28 Ch. D. 77 : Bs Oofdine/s Tnuie 
(1885), 33 Cb. D. 590), but only when diitributioo of the trust fund was 
imminent or there were other special cireumstaices (Bs Waleon (a Person 
of Unswnd Jfind) (1881), 19 CL D. 384, (5. A.; Bs Martyn (a Lunatic), Re 
Tout^e lViU(1884), 25 CL D. 746. C. A. ; Daviee T. Eodgson (1886), 32 
Ch. D. 226). 

* (k) Lunacy Act, 1890 (63 A 64 Vkt. e. 6), a. 141; Lunacy Act, 1911 
{1 A 2 Geo. 6, c. 40), s. I: and see p. 72. <Mte. Applicataons for the 
appointment are made in the same manner and eubjeot to the same renda 
tiona ae applicatioDS for the appointment of a new trustee by the High 
Conrt in oUier oaeas; seep. 78, post. 

(i) Be Orde (1883). 24 Ck. D. 271. C. A. The jurisdiction la now vested 
in the High Conrt (Lftoaej Act, 1911 (1 A 2 Qeo. L 6.40), 1 .1), 
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9 toT. 1 As ord^r (or the appointment of a new trustee me; be 

Gommesce* mede on the epplicetioo of an; pereoo beneficially inteieeted under 
of Crust, whether under disability or not, or of any person duly 
appointed trustee thereof {ky Where all the partiee mtereeted do 
AppiintJoa nut join in the applittUon, it is usnal to eerre the application upon 
for Appoiot^ the other persons who are interested in the trust either as trustees 
or beneficiaries (i). 

The court may order the costs and expenses of and incident to an 
application for an order appointiog a new trustee to be paid or 
raised out of the real or personal property in respect whereof 
the ordtf is made, or out oi the income thereof, or to be borne 
and paid in such manner and by such persons as to the court may 

sUlX^ jU6t(w). 


Trutee Aet, 1893 {6S U 67 Viet. e. 68), a 36 (1); lU Pries, 
[1894] W. N. 169. As to AppUcslioiu io luacy, see Luoscy Act, 1890 
(63 64 Viot. o. 5). is. 141, 148 ; Lnnsey Act, 1911 (1 6s 2 Geo. 6. c. 40). 

1 .1; Rules in Lunacy, 1892, rr. 17(b), 67^9 (Stat. R.&O.ReT.,Vol.Vni., 
Lansfio, England, pp. 3, 9). The applicatfoo may be tnade by a porson 
who has a eontioeont interest in the tmsi properly (Pc Sheppard*$ TrutU 
(1862), 4 De G. F, 6f J, 423, 0. A.). Mamed women can applv for the 
appointment o( now trustees without the ooncurreoce of their {msbaods 
(Ae OKimw's (0.) Trmii (1883), 48 L. T. 410). The president and secretary 
of the Wesleyan Confersnce hare been held capable of applying for the 
appointment of new tnmtoes of a W'esleyan chapel (Re Eardm ^eileyoa 
<^pei (1869), 1 W. R. 212). As to orders respecting the phrate estates of 
the ^rereigo, see Oown Prirate Estates Aot, 1862 (26 ic 26 Viot. e^97), 
a. 10 i iDtmretatioo Aot, 1889 (62 6c 63 Viet. o. 68 ), s. 38; title^fcov* 
STiTUTioNAL Law. VoL VI., p. 418, note (a). 

(1) Re RicAords* fruit (1862). 6 De G. 6c Sm. 688; Ri 8loper (1864), 
18 Bear. 696 ; Ri LonidaW$ Trmi (1860), 14 Jur. 1101; Thovuii'i Truti 
(1851). 16 Jut. 187 { Re Koywonfi StUlemtmi TruiU (1862), 16 Jur. 1064; 
& FiAovi* (1866), 2 Jur. (V. S.) 62; Re ^aiich^ (1861), 3De 

G. F.6sJ. 132,C.A.,psrTDKKn,L.J.. atp. 187. ButtheoourtmaydiepeDse 
with this serrice where good reason lA shown for so doing (Re Smyth'$ oeftle- 
menf (1861),2PeG.6cSm. 761 1 ReRtcAordi* Tmef, supra, per Paiuur,V.*C., 
p. 637 ; ie Blanchard, supra, at p. 137 ; Rs Lightbody'i Trusts (1884), 33 
W. R. 462; Rs W%Uon^ a Lmatic (1886). 81 Ch. D. 622, 0. A.). The 
appUeatioA need not be s^red on a trustee who hu absconded [Be Harri* 
iHm'i Trusfs (1852), 22 L. J. (CB.) 69; Rs BkkaUpn'$ Trusfs, [1884] W. K. 
76; Hyd» r. Reatoio. [1884] W. K. 117), or who is permanently resident 
abroad (Re Steicari (I860), 8 W. B. 297, C. A.; Re Btgnoli'i SetUenmU 
TruHn (1872), 7 C3i. App. 223; Re ^e*! fruefs (1880), 42 L. T. 247). In 
the High Court an application nudW ^e Trustee Act, 1898 (66 h 67 
Viet. 0 . 58), must be entitled in the matter of the Act (GeucA r. Rope (1871), 
26 L. Ts 188), and muat be made m the Chancery Diri8i(m(lLS. G.,0rd. 6^, 
r. 1), and ordinarily by auminoDS (R. 8. C., Ord. 56, r. ISa); hut in a 
oompheated ease it may be made by petition (R. S. C., Ord. 64 b, r. 2; Re 
Jforwa Rri^weuf Tmip (1889). 60 L. T. 96). It must not be made 
by actlMi (TMmoe r. WaAar (1854), IS Bear. 621). 

(«) Itatee Aet. 1898 (66 di 67 Vkt. e. 53), a. 88; B. 6.0., Ozd. 66, 
r. 21 (19), (tt); and aea Re FcOowe* Retfimauf, ewpra; Re Fofby'e 
JfsrrMf# SMamm Tfuste*(1867), 29 L. T. ( 0 . a.) 72: Re PtimnM 
(1867), 28 Bew. 690 ; TuriMT r. JTidiMeus (1661), 9 W. R. 262 ; Re 
G raa f i TnuW ^862), 2 Jote. R B. 764, when tiis costs were appo^ 
ttooed mlaably tw/tanda; Re F«Bs (IMD. 12 W. B. 97; Rs 

' OroHres (1866t, Id^W. R. 49rr Ri RfoeAeabmy a Tf$U (1870). L. R. 10 
£q. 46} Re Trusts (1870), 18 W.R. 674; R# Pfte'a Tfusfs 

i lSTI), 18 L. T. Se Sptmpt$'$ Truats <18841, 82 W. R. 886; Rs 
ratgAl's{RaraA)FA(M84),ilCilh82,aA. ^ 



Past Tt —Tnumoa: 




SlOT.t. 

Commiw 

0^. 

Pow«n «f 
troftM 
i^polfltAd 
bVoooH. 


r. 


a 40. Every koetee appointed by a coorifol oompeteot jnriadietion 
baa, ae well liefore aa alter tbe troat property becomes, by law or by 
assurance or otherwise, vested m him, the same powers, astfaorities 
and discretioxiB, and may in all respects act, as if he had beau 
originally appointed a tr^tee by the ins^ment, if any, creating 
tbe tmst (nX 

The order and any oonaequential vesting order or conveyance (o) 
does not operate as a discharge to any former or continuing trustee 
further or otherwise than an appointment of n^w trustees under a 
war for that purpose oontainea in an mstrument of trust would 
ave operated (p)« ^ 

(b) Com in wkicA Appoinhmni wll it ifodt. * 

161. Where the instrument creating the trust contains no ^wer Ko (ruitM. 
to appoint new trustees, and no trustee named therein is alive when 

the mstrument o<^eg into operation, an application to tbe court to 
appoint new trustees is necessary, since there is no one who is 
enabled under the Trustee Act, 189S (f), to mak^ the appointment (r). 

162. Where one of the original trustees is an infant, and 
inconvenience to the trust estate is caused thereby, the court 
appoints a new trustee in his place (i). 

168. A new trustee can be appcwted in the place of a trustee Tru«iee 
who is physically incapable (t), ^is a lunatic or of unsound 
niind(o). Tbe court may make any ^er for the appointment of a 
nei^ustee in substitution for a trusm who is convicted of felony 
or if a bankrupt (6): but the statutory provision does not authorise 
the appointment of a person to be executor or administrator (c). 

164. The court, when it is expedient to do so, allows trustees it to put 
to retire from a part of the trust and appomts new trustees of 
that part, without appointing a new trustee of tb«‘ residue (d). 


(ft) Trustee Act, 18S3 (SS & 57 Viot. o. 63), s. 37. 

{o) See pp. 103 et isf , poit 

(p) Trustee Act, 1803 (56 5» 67 Viet. o. 58), s. 35 (3). 

(g) 56 57 Viet. 6. 63, s. 10; see pp. 73 et lefante. 

if) Bt Ordo (1663), 34 Ch. D. 371, C. A.; £a Xwktbedy'i TrmU (1884), 
33 W R. 462; lU AmbUr^t TnttU (1888), 60 L. T. 210; JVioMscft v. 
FteU, [1803] 3 Cb. 611. 

(i) Bt PorUr^t Truit (1866), 3 Jar. (N. I.) 340. As to tite InooaTeDiencc 
caused by an infant trustee, see title laravTS axd CniLunav, Vol. XVll., 
pp. 51,52. 

(<) Be Barber (1888), 39 Ch. D. 187; Be Weeien't TrueU, [1898] W. N, 
161 (10). 

{a) Be MerMe Treeie, Be Iforten (s Penoii oj Vnmm d JftM), Lamd, 
BftiUtM. /fioeeiffteftf <mi OoUoge /mprenmsftf Co. t. JCedift (1887), 34 
Cb. D. eiA C. A.; £s if., [1809] 1 Ch, 70t 86; and eoepp. UO, 111, pcf<. 
Since the Lonsey Act, 19U (I 4 S Geo. 6, e. 40), vesting orders in sueh 
a ease axe made in the Chanosry Diviaion. 

» (b) Trustee Act, U93 (66 fc 57 Viet e. 53), t 35 (1). 

(e) ibid., a 26 (3) s and see Be WiBe^, [1800] W. N, 1,0. A. \ BeAon ?« 
Dames. [1804] W. ^2. • 

(d) Be CeUeriffeW^. [1660] W. K. 183 \ Be OwumTs Tfwii (1878), , 
48 L. J. (GE.) 103; Be Eeikirtiium't TrueU (1886), 34 Ch. D. 211; Bs 
Etm'e TrusCt (1888), 37 Ch.D. 513 j Bt Aiien*e tr^ete (1800), 25 L. R, lx. 
96; and see note (p)t p. 76, ante. * 
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165. The ooort imj'ippomt in additional new trustee when 
there is no vacincj in the number of trustees (<). 

166. Where it is sought to appoint a new trustee in the place o! 
one who ie within the jurisdiction and desires to continue to act, 
the prorisions of the Trustee Act, 1693 (/), do not apply, and an 
action must be brought for the removal of the trus^ and the 
appointment of another person in his place (p). 

167. Where a company in which property ie veated becomes 
automatically disso{ved(/t), a person may be appointed under the 
Trustee Act, 1893 (i), to be a trustee of the property in the place of 
thr duaglved company; and an order may be made vesting the 
Qroperty in liim (1). 

* (o) Who wiU hi Appoiulod. 


168. Id all cases of appointment by the court of a new trustee 
the court has regard to the wishes of the cre^r of the trust if 
expressed in or to be inferred from the instrnient creating the 
trust (0 and to the question whether the appointment will preclude 
or impede the execution of the trust (m), and will not appoint a 
trustee with a view to the interests of eome of the cfituU qu€ trmt 
in opposition to those of others (k). 

169. A beneficiary or the ^usband of a beneficiary under the 
trust will not be appointed aMstee by the court (o), except where 
a suitable independent peraj^ cannot be found to undertake the 

(«) Ro boycotfo SMemtnt TrmU (1066), 6 W. R. 16; Grunl v. Oran$ 
(18^6). SiBeav. 623; JU Iir<ukonb%fy*i TnuU (1S70], L. R. 10 Eq. 46 s 
Hi Oregnon'i TnuU (1886), 34€b. D. 209; Trusted Act. 1893 <66 A 57 Viot. 
0 . 63). B. 26. Id a proper cose the costs of the appointment have been 
thrown oq the corpus oi the trust property {Qrani r. Oront» tupra); but 
where the oddiUonst trustee was spplieo for by one beaefleiary and opposed 
^ another, tho costs were ordered to be paid by the applicant (Rs 
DTn^ktnbuiy'i TruiU, #«pra). 

(/) 66 A 67 Viet. e. 63. s. 26. 

(y) Hi MowdUrd (1862), 3 De G. P. A J. 131, C. A.; see pp. 114, 115, 
fwfl. As to where a trustee is out of the juris^etjon, see note (f), p. 70, 
(mts. 

{k) Under the Companies (Consolidation) Act, 1908 (8 Edw. 7, e. 69), 
Si. 72 (1), 196 (4 ); see title COHPaKiES, Vol. V., p. 692. 

{<) 56 A 67 Viot. c. 63, S. 26. 

{k) ibtd., s. 26; see pp. 103 H sse., posfi* see also Honotuw {Sinq) ▼. 
B<mk o/ Kn/fland (1669), L. R. 8 Eq. 360; Ri General Aeridenf Aimones 
Corportfisff, Ltd., [1904] 1 Cb. 147; Be MiJU {Rickard) d Co. {Briitlv BiU), 
Ltd., RMA V. Tki Oo., JI906j W. K. 36; Re No. 9, Bomort Road, [19M} I 
Cb. 359. But the appoutment has been reloscd in the case of a patent 
(Be Taytsf’s AqrtmetU Tnute, [190^ 2 Cb. 737). As to tbs order mode 
in cose of on iDdastriol society, see Et Bnddinqton .Lowi. {1909] 1 Cb. 701; 
title iHDUSTBUL, PROTOaiiT, Ikd Sdoiar SociiTlBS, Yol. ZVIL, p. 37, 
note iq], 

(l) Be TompoH (1866), ! Cb. App. 485, per Tomirn, L.J., at p. 487. 
The court wilt not appoint a person, or the nominee of a person, whom the 
creator of the trut baa evidently intended to exclude fmm all mtotest in 
or eonnsvioti with tbe tmst propWty (tbid.). dMb 

(m) 2M., at p. 488. ^ w 

(n) Ibid., it p. 487. 

(e) EzparU CliOte (1853), 17 Jni. 988, per Woot>, T.-C., at p. 989; 
B» parfsGsairbeore’AstfsMil (186$), 1W. R. 468. C.*A., per Tmxn, L.J* 
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offiea (tf)» or there are other special oircftmstanoee (b), lo that t 
case an undertaking has been required from the perwn appointed OemMooe* 
that» in case of his becoming sole trustee, he will nae every sent of 
endeavour ta obtain the appointment of a eo-tmstee (c). Moi. 

170. The court does not as a role appoint as a new trustee the BoUoitv. 
solicitor to the beneficiary for life under the trust (d), or the soUoitor 

to the existing trustee (s). 

171. An alien or person residing out of the.jurisdiction is not Alia or 
appointed (/), unless special circumstances, such as the residence of <»toe 
the ceitui que trust out of the jurisdiction, render his appointment 
expedient (p). 

172. The court hae refused to appoint a corporation aa trustee (h), Oorpoti^oa 
or to recognise a corporation as ^ranteeing the performenoe of 

the trust by the tnist^ which it appoints (iX 

(tO Cluniiy Cmmiaioners, 

173. In the case of charitable trusts (1), thh Charity Commis- concanm 
sioners have concurrent jurisdiction wi^ tbs High Court (I) aa inriidiotioo, 
to the appointment of new trustees (m). 


8os.3sot. 4.—r 


rumens < 


Ikvoiuium. 


174. The terms of the instrument creating the trust may be Trni^esiUp 
such as, upon the death of a trustee leMng no oo-trustee surviving, b/civTolotWo. 
to invest the person on whom the trust property then devolves 


{a) Ex parU Glutton (1S63), 17 Jur. 9S8 ; EettimstU (ISOi). 

10 L. T. 6iS; ParroU (ISSl). 30 W. R. 97; BsBurcmU Trwis.[18771 
W. N. 87 ; Si Uchbody'i TnuU (1884), 33 W. R. 462. 

(6) Ex ports VonybMTt'i 8€ttlsmsnt (1863), 1 W. R. 468, C. A. ; Ss 
Cuiiis'i Trust 6 1. R. £q. 429. 

(<) Ri Hattnki Trusts (1670), 18 W. B. 418; Bs Burg^$*i Trusts, supro ; 
Bs Lightbody's Trusts^ supra. 

[4) Bs Xiwsp'i Sittied EstaUs (1883). S4 Ch. D. 486, C. A. ; Bs Stamford 
{Bari), Payns v. Stanford, [1896] 1 Ch. 268,^ ^TlRUKO, J., at pp. 298 
dSM.; Ri Spencsf^s SeUUd Ertatss, [1903] 1 Cu. 76: see Bs Ords (18&), 24 
Ch. b. 271, C. A.; tee also p. 73, otds. But the appoiotmeot will be i^e 
if a corirary course would oe iocouveiuent {Be irsnimaU's Trusts, [1872] 
W. K. 77; Bs Atlsihunf (ifor^vu) ond Iveagk (Xord), [1893] 2 Ch. 346, per 
SnBUNO, J., at pp. 369, 360 (where it was oonTeuieot to appoint, as new 
tmitees, the persons who were trustees of another seUlement relatiug to 
the trust property and of whom the solicitor was one): Bs Spsnes^sBetUed 
Eststss, supra, per Btenb, J., at p. 82). 

(s) Bs yorrif, Allen t. Norris (u 
p. 340. 

(/) Bs QuihsrCi Trust Sstate (1662), 16 Jur. 812 : Bs Drsws's BslUsment 
Trusts, [187^ W. K. 168, per Hauxb, V.4. 

(p) Be mifs Trusts, [1874] W. N. 228; Bs Drew's SsUlemenl TrustSf 
iupra , Bs Austen's Ssttismsnt (1878), 38 L. T. 601 ; Be Ziddiard (1880), 
14 Ch. D. 310; Bs Ounard's Trusts (1878). 48 L. J. (CH.) 192; Bs Eresman's 
Ssttismsnt Trusts (1867), 37 Ch. D. 148. 

(h) Re Brogdsn, BOing v. Btogden, [1888] tV. V. 238. 

(i) Ibid. ^ 

(k) See title Chabitiss, Yol. IV., pp. 101 si seg, 

(l) Ihd., pp. 265 4 seq* 


Allen T. Norris (1864), 27 Ch. D. 333, per Fbabsom, J., at 
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with the ofBee end pdwera of a tniiteo (n). Sooh mnoni U 
the penooal representative, bee an absolute right to declioe to 
aooept the position and duties of trustee (o), and is liable at 
any time to be deprived of the office and powers by dbe appoint¬ 
ment of new trustees (p), after which he will not remain a 
trustee, unleee be is thereby appointed a new trustee (f). Bubject 
to any direction to the contrary in the instrument creating the 
trust, the legal personal representativee or representative of a sole 
trustee, or of a last surviving or cootinuiog trostee, may, until the 
appointment of new trustees, exercise or perform any power or trust 
given to or capable of being exercised by the sole or last surviving 
or continuing trustee (a). 

I 

• Saa-dEOr. i.-^Ace^ptatkei Dmkimw ^ 0^ 


Aemt4acs 
St oflc4. 


Exprcii 

aa^tAnce. 


(i) Aewptoies e/ 

176. 1 person who is appointed a trostee^^tssumes the office 
upon his acceptance thereof (6). The aoceptahce may be either 
express or implied (c)» Upon acceptance the trust property vests in 
him indefensibly (d), and he cannot afterwards disclaim the trust (c). 

176. A person expressly accepts the office of trustee by executing 
the instrument of trust in which be is named a trustoo (/), or may 

(ft) As Morton and HaHen (ISfb), 16 Cb. D. 246, C. A., por Jcsaii., M.H., 
at pp. 14S, 147, and por Jambs, L.J., at p. 146; CoDveyanciog and Law of 
Act, laai <44 4 46 VMt. o. 41), S. 60 (1); B* Jcrdofi, Hwvard v. 
fiaMwoa, (1904] 1 Ch. 660. por Btbmb, J., at pp. 262 ot im. ,* Waidanxo, 
Bkor$ T. Waidonit, [1908} 1 Ch. 123. 

(o) Ro BeneH, Ward v. [1900] I Ch. 216, 226, C. A. As to dis- 
elaimer by a Pnistee by devffiutioo, see note <6), p. S3, port 

(p) Ae MorUm and BalUU, tapra, at p. 149; Ae Jordon, ffoyioord r. 
ffamitton, lapro, at pp. 262 ef eeg. ,* Bo BcutM^o*$ Tnixto, BoutUdoi t. Aoid, 
(1909] 1 Ch. 280. 

(g) Ae Morion and HailoU, tapre, at p. 149; Ae BavtUdge'$ TrutU, 
SaitUdgo v. Aoaf, earn. 

(a) ConveTaodDff Act, 1911 (14 2 Geo. 6, o. 67), s. 8, overriding Ae 
OfVfiden ofia MonaU Contnd, [1909} I Cb. 690; sec, farther, p. 101, port 
This proviiioa applies holy to trusto oonstltuted after, or oreatM by 
instrumenti eoming into operation after, the 31et December, 1881 (Con- 
veyaocing Act, 1911 (14 2 Geo. 6, o. 37), s. 8 (3)). It does not apply to 
land of copyhold or customary traure vested in the tenant on the court 
foils on trust (thid., S. 8 (6)). 

(9) 8hep. Touoh. 284, 286; Bamfant r. Groonfoid (1667), Cro. Elis. 80; 
ThoMSM V. Loach (1690), 2 Tent. 198, 199; Toionom v. Ti^U (1819), 
8 B. 4 Aid. 31. As to aceeptanee and refusal of the office of executor, 
M title Exbcutobs aan AniOMimATOBS, Yol XIV., pp. 142 a $u. 

(e) MonMord {Lord) v. Oadogan (Xord) (1816), 19 Yes. 666, per Lord 
Bu>Oa, L.G., at p. 688; ifoiifpom#ry v. Joknoon (1848), 11 L £q. B. 476. 

(d) A peieoo must ghb his Resent before any interest in property ean 
mdefeasibly pass to him (T^wasea t. TicMl, npro, per Bbst, J., at 
p. 69); but a truifer or ctAei dkpoeitioQ of p s operty to a person with¬ 
out his knowledge vests thi property in him at onoe, enUeet to his r^t 
to disolaam tiia^mperty when Inforaed of it (JDes d. Omm t. Sanit 
(1847), 16 U. 4 W. 617, per Paiu, B., at p. 620; Bigpm vTAraai (1666), 
6 E. 4 B. 667, 621; Btandint V« Baiorine {IS86), 6 W. D. 282, C. A., per 
COXTO«, L.J . at p. 268 : MMir. Wtloon, [1908}TCai. 494). 

(#) Doc d. CkidSop V. Rome, s ap re, at pp. 620, 624. 

Jfei^erd(£e^T. Co^^n(£o^),tapm^atp. 666; Jonoc v. 


»|B6LBI 


'pp. 643,644, 
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do BO bj Bome other writing or hy par^(g). A parol exprai* BBo?.t 
eion of acceptance does notp howeyer* Und him u&leca it ii flOMWw 
tmeqoiyoeal (a). ^ 

177. A person impliedly accepts the ofBee of trustee if be per* — 
sonally interferes with the trust property (i), or otherwise acts in 
the trust (A:), or allows proceedings in reference to the trust property 
to be institated (i), or dealings with the trnst proi>6rty to be carried 
on(m) in his name. A person who is named an eiecutor and 
trustee in a will is deemed, if he proves the Vill, to accept the 
trusts of the will both as to personal property (n) and as to real 
property (o). 


178. Acceptance of a trust is not implied from the trosM wbee 
named in a deed merely taking charge of the deed temporarily for 
safe keeping (p\ or from acts in connexion with the trust subsequent 
to bis actual disclaimer or refusal thereof (q> 


(ii.) I>vriaim9r «/ Ofic€. 

179. A person who is appointed a trustee may, before he has DUclaiD^t 
accepted the office or in any way acted therein (a), disclaim the 
office or refuse to serve (6). He cannot, howevefi disclaim the 


(tf) Deed. CAidaevv. f7drru(lS47), 16 M.6sW.6l7, 519,684; MiddUton 
V. Pollock, Bj paria EUioU (1676), 2 Cb. D. 104; JfuldlalM v. Pollock, S» 
park Wtiherall (1S76), 4 Cb. D. 49. Where a person did notbing to accept 
the tniste of» soMlemeot except signing, many yean aftenrirds, a memo* 
rsndnm indorsed upon it wbicb related only^iart of tbe settled property, 
be was only held liable as a tnistee lo respeflsf that part of tbs property 
(liahy v. (180e}» 2 Jur. (H. s.) SO); but u to inability to disdaim 
part of a trust, see p. 84, post. 

(A) Doc d. Ohidgey v. aarru, oupra, at p. 624. 

(t) Moniford(Lori) v. Oadogan (Lord) (ill6), 19 Ves. 636,63S; Bswesv, 
Oilpin (1868), L. R. 3 Bxeb. 76, per Kellt, C.B., at p. 81. 

(A) Doyle V. lilakc (1804), 2 &h. dc Lot. 231 : Urck 9. Waikor (1838), 

3 Uy. L Cr. 702 ; J<mc4 V. Frcancn (1842), 1 Y. dt C. Cb. Cat. 370; 
White V. Barton (1864)« 18 Bear. 192, 196; aad see Sohineon v. PoU 
(1734), 3 P. Wmi. 249. But a release of the trust property to tbe 
other trustees implies a disdaimer and not an aooeptaoce of tbe trust 
T. Wordewrih (1818), 2 Swan. 366, per Lord Eldou, L.C., at 
p. 371 ; see note (A),p. 94, pat). 

S ) Moniford {Lor^ v. Oadspew (lord), suprs; Cook r. Fryer (1842), 
are. 498. 

(») Jamc/i T. Ffcanon, eupn. 

(«) Mncilo^ V. Fuller (1821), Jae. 198; Baik r. Booth (1838), 1 Bear, 
126; and see pp. 60, 61, ante. 

(s) Ward v. Butler (1824), 2 ICol. 633. Bat bo may disclaim as regards 
coypbold trust property (WcUesky (Lord) ?• Witkerc (1866), 4 £. A B, 
760): see, however, note (d), p. 84, poet. * 

(p) Boone v. Johm (1841), 4 Beav. 36, per l^rd Lsmodsli, M.B., at 
pp. 36, 87. 

• (q) See pp. 86, 86, poll 
(s) See p. 82, ante. 

lb) T. Wki^ (1671). 1 Vent. I28i per Hals, CJ., at p. 130$ 
.VieUeon t. Wordmortk, supra, per Lord Eldon, L.C., at p. 369; . 
8 maU T. Jforvood (1829), 9 B. d( C. 800. 309; Sigym v. Boone (1866), 

6 B. & B. 367, 381 ; White v. McDermott (1872), 7 I. R. C. L. L 
This applies equa0y«(o trustees by derolutipa (Le^gv. JfnoArell (1860), 
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o£Bcd and retain the eetate (c) ; nor can he disclaim the trust as to 
part of the property, even ivhen the property attempted to be dis* 
claimed ie in a different eoantay from the rest(d). The disclaimer 
involves disclaimer of any benefit annexed to the o&oe(e\ but does 
not prevent acceptance of an independent benefit conferred by the 
instrament of traet (/). 

No formal act or instrament is necessary to effect the disclaimer 
or refusal (^); but in order to furnish evidence of the fact and to 
render it impossible for the person subsequently either to assume 
to act or to be charged with acting as a trustee, a disclaimer by deed 
is convenient and proper (h), 

A trustee who has refo^ to act in a trust but has not executed 
ide^ of disclaimer may, in legal proceedings in relation to the trust, 
disclaim by counsel at the bar of the court (i). 

Where a testator has apjioiiited a person an executor and also a 
trustee, tbe fact of bis renouncing probate and not acting as trustee 
ifl strong evidence that he has I'efused the trust (A;), and is conclu« 
give evidence of such refusal if the duties of executor are by the 
will inseparable from the duties of the trust ({)• 

180> The execution of a formal disclaimer after a lapse of time 

e De G. F. A J. 6S1,G.A.; S$BidUy, BuUev r. RidUt/^ [19041 2 Ch. 774 : 
Bs W<trd v. fien^U, (1906] 1 Cli. 216, C. A.). 

(0 Bt Mnriinei' <1S70), 22 L. T. 403. 

(d) JU Lord and FvUerion'i Vonfroet^ [1806) 1 Ch. 228. C. A. It has been 
held at Uw tbat two out c( tbmc trustees could dUclium copyholds which 
wore part of tbo trust property for tbo purpose of svoidiog heavy fioei 
{Wrllult^ {Lord) v. W 4 £. A B. 750). Bat tbis is not a 

S r proccediDg (B. v. GrriQnd (1S70), L. R. 5 Q. B. 26D, 272), and would 
biy bo now held iflcffoctusl in equity; see Be lord and Fntterlon'i 
Confruci, supra. 

(e) b'bjucy V. Fifiwy (1666), L. R. 2 £q. 41S ; Levu v. Mathevi (1669b 
L. R. « Kq. 277. 

(/) Pi>Uexfm T- Moore (1746), 3 Ath. 272j Andreve v. Tnmfy EoiL 
Cambndys (1804). 9 Vee. 625: Tulboi {Eerf) v. Radnor (1834). 3 My. A K. 
252; Worrm v. RndoU, Ezparte Godfrey (I860}, 1 John. A H. 1. 

(y) Townton v. Ttcielf (1819). 3 B. A Aid. 31, per BoLftOTn, J., at p. 39: 
V. Elph (1833), 1 My. A K. 195, 199 2 d. Chidnoy v. Harrit 
(1847), 16 M. A W. 517, per Rolfe, B.. at p. 520; White v. M^DermoU 
(1872), 7 I. B. C. L. 1; Be BirchnU, BtrclaU v. Aehton (1889), 40 Cb. D. 
436, C. A. A disclaimer by parol is sufficient (RfnyAom v. Clanmorrie (Lord) 
(1828), 2 Hoi. 253, per Habt, L.C.]. As to the costs of a disclaiminff 
trustee, see p. 85, pMt 

{h) tfscAson V. worducorik (1618), 2 Swan. 365; Touifwoa v. TidWl, 


supra, at p. 39: Siaoey v. BIpib, s« 
T. Crook (1835), 2 Scott, 128. 1 


Leacb. M.B., at p. 199; Begbie 
operates as a disclaimer of the 


acc^)t and deal with the property (CYrre v. Dwfecji (1798), 4 Vee. 97: C/rdi 
V. lraU^(lad 3 ), 3 My.ACr. 702; and see p. 83,oftA) ; oat it is not fatal 
to tbe disvliimer it tbe intention to disdaim U otherwise dear (iVtdosou i. 
Wordewlh, enpf: Sharp r. BAarp (1819), 2 B. A Aid. 405; WoBetley 
{lord) V. Ftflcrt, tupre, at p. 757). 

(»•) Lo^lu T. BUititn (fwS), !• Jnr. «a0; FmOt t. Dovbtr 1 
, Drew. St Sm. 17S. 

C. L. 79; Bt Oordtit, t. 

® JwSLp M.K., Kt KM4. 

(I) B$ (krim, BOtrU r. Otrim, •wfmi, at p. 5M* 
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is good if the troetee who eieontOB it has neyer in the moantizDO ^ 

acted or consented to act in the trust (m). Wbere» however^ a trnatee 
does not, until after the lapse of many years, by deed disclaim the omtd 
trust or expressly decline to act therein, the fact of hie not having 0^^ 
executed the instrument of trust is not sufficient to prove his non* 
acceptance of the trust, and additional strong evidence is necessary 
to prove that he has not accepted it and that the trust property is 
not vested in him {%), 

181. A disclaimer or refusal to act in the trust takes effect Kfleotoa 
a 6 intfio and vests the trust property, as from tbs date when tho 
trust disposition came into operation, exclusively in the trustees ^ 
who consent to act (o). If all the trustees disclaim, the propertje 
revests in the disposer, or, if he is daid, in hie legal represent<itive, 
who becomes, by operation of law, the trustee thereof for the 
purposes of the trust (p). 

162. The disclaimer of the trustee, or of all the trustees Trait not 
nominated by the disposer, does not avoid the trust ( 9 ); but a uew 
trustee will be appointed by a court of equity to execute it(r). 

183. A trustee who disclaima is entitled to his expenses of die* Cotu of 
claiming out of the trust fund ( 1 ), and to hie costs of any pro* diKi^mini 
ceediogB to which he is made a p^y on the footing of being a 

trustee ( 0 » except so tar as he incurs or occasions coeU beyond those 
actually incidental to making good bis diHcluimer (a). 

184. A person who hae disclaimed or refused a trust rei>osed in Effect <rf 
him cannot afterwards act in it, even by exercising the power of dipciumer. 


(m) Fippereem ▼. TToyman (1SA2), 5 De G. Sc 8in. 230, 235. 

(a) Be (1844), 1 Jo. L Lat. 1; v. Jtfeymott (1851). 14 Beav. 

471 , 476, 4S0: F<wdon v. Riekardion (1855), 7 De Q. M. it G. 663, C. A.; 
•eeBe Uifckail, BirefutU t. AikUm (1680). 40 Cb. D. 4J6, C. A. Where, 
CD probate of a will beja^ obtained, power was roeerved to a peraon 
named therein as one of the executors and tntetM to come in and prove, 
the fact that be never did so and never acted in the trusts of the will 
was held, after a lapse of thirty yean, not to be, shSicient evidoooe, in the 
absence of an actual disclaimer, that he bad not accepted the tmsta (Bi 
2fssdA(tm(]S44), 1 Jo. Lat. 34, per SnooBv. L.C., at p. 36). 

( 0 ) dmiih v. Wk4tUr (1671), I VMt. 128; Adnmi v. roaafon {1620), 5 
Madd. 436; SrnaU v. Marwod (1829), 9 6. 5c C. 300, 307 ; Dot d. Ckidgey 
V. Eorrii (1647), 16 M. 5c W. 617, per Pamce, B.. at p. 624 ; Peppmom 
V. Wftvmant lapra .* Be Birefcoil, BmJtoB v. AtkUm, lupns. OoniMuenHy 
diapoctiona 0 ! the trust property by the other trustees an effectual before 
the disclaiming trustee has execute the disclauner or has even become 
aware of his appointment as a trustee {F&pper^rn v. Wayrnat^, $Mpra). 

(p) MaRoU V. WiUan, [1903] 2 Ch. D. 494, 602. 503; and see p. o7, anU. 
(f) Bobiow ▼. Fligki (1866), 4 De G. 5c 608, C. A., per Lord 
WkSTttmT, L.C., at p. 613. 

(f) A. Q. V. SUphene (1834), 3 My. 5c K. 347, 352. 

^ (s) ^ Tryow (1844), 7 Beav. 496. 

*(t) BAemfl v. BeniUtf (1830), 1 Buss, k M. 655; Norvay v. JVomny 
(1814), 2 My. A K. 278 ; Howard v. Bkcd^e (1837). 1 Kreo, 681; Bray v. 
Wui (1838), 9 Sim. 419; Beabow v. Dorter (lff48), II Beav. 369; BaU:slay 
V. Sttknt^ (Borl) (1666), 1 Jv. ( 0 . s.) 994 ; Bsop v. Jonee (1856), 5 W. R. 
106; Uggr, Mack^ (1660), 2 De G. F. 5c J. 551. 

(a) MorMa v. Pmee (1828), I Mol. 145; and see title MoaroaoK, 
VpI. XXI., pp.296,^9«. * 
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Ban. 9 . appoiniiDg a naw trosiM(i); and he does not become a truetoe bj 

Ooomeooe* Bubseqnentlj acting in ooDnexion with the trust as agent of the 

meat of accepting tru6t06e(c), or ae admer of the eettwM que trutt{d)^ 

Office. • 

SrB-Secr. 6.—Cta4orfia» TruMm. 


Public 

TtmUc. 


Comptaiw 
uaO locietlM* 


186. Subject to the Poblio Trustee Act, 1906 (e)» and to the 
rules thereunder for the time being in force (/), the Public 
Trufliee(;), if he oonseote to act as sQeb(h) vitb respect to any 
trust creat^ by any trust instrument or arising upon an intestacy, 
except the trusts of an instrument made solely by way of security 
for money, and whether or not the number of trustees baa been 
yeduced below the original number (i), may be appointed to be 
cust^ian trustee (Ji;), either (1) by an order of a court of competent 
jurisdiction made on the application of a person entitled to apply 
for the appointment of a new trustee; or (2) by the testator, settlor, 
or other creatorof a trust; or (3) by the pereoo having power to 
appoint new trustees (f). 


186. Any incorporated banking or insurance or guarantee or 
trust company, or other body corporate which is for the time being 
empowered to undertake trusts, may act as custodian trustee in 
like manner as the Public Trustee (m), so long as it does not state 
or hold out that any liability attaches to the Public Trustee or to 
the Consolidated Fund of the United Kingdom in respect of any 
act or omiaeion on its part when so acting (n). 


6us Sbct. l.^Dart Tmstm. 


BeSfiltion. 187. A person who hott trust property in trust for the absolute 
benefit and at the abeolu^ disposal of other persons who are of 
full age and sui juris in respect of it, and who has himself no 
present beneficial interest in it, and no duties to perform in respect 
of it except to convey or transfer it to persons entitled to hold it, is 
a bare trustee, and is bound to convey or transfer the property 
accordingly when required to do so (o). 


(6) R$ BifthaU, BiuktUl v. A$Utm (1889), 40 Ch. D. 4S6, 437. C. A. 

(e) Dov€ V. Etenrd (1630), 1 Buss. & U. 331 : Xewry v. (1833), 

e^im. 104. 116, 134. 

(4) 8inr9^ y. Sl^ (1833), 1 My. 4 E. 19S, 198. 

(«) e Kdw. 7. e. 66. 

(/) See note (a), p. 314, post. 

if) ^p. 

(k) in the ca^ of his appointment by a li'stator, his subsequent com'mt. 

and. in every other case, his previous to act, is requisite (Public 

Trustee Rules. 1913. r. 8t3tat. R. ii 0., 1013. p. 1331). 

(«) See pp. 314.216, port. 

(fc) As to the powers and duties of a custodian trustee, see p. 815, p^rt. 

(l) PubUe Trustee Act, nK>6 (6 Rdw. 7, e. 66), a. 4 (1); Public Trustee 

Roks. 1918, rr. 8—n. • 

(fli) See pp. 318, S18. port. 

ini Public Trustee Act. 1896 (6 Edw. 7. e. 66), s. 4 (3); Public Trottee 
• Rules, 1913, r. 30; R« Tr%M*, BMnton V. Fe^cm Mnhodiit 

Ckoprt PurpMM (Tnutm for), [1910 1 Ch. 83. 

(o) Ohrirtis T. Ooiagton (l876}» I Ch. D. 379; Jforpoav. tfwoasaa UrhoM 
Aou^fy Auttori^r tl878). 9 Ca D. 682; £• DoeWfo, Hoowro ?• Fattk 



PaB7 U.-^TatJ9TBMS^ 


188. A bare truBtae oumot sattia an aecotiol oo bahaU of tba 

t$$tm fHe truit without his conaantCfi), and oannot, without the CoBM&ea* 
coacnrraioe of the eeitui ^ for adjudicatiou of mantef 

bankrupto; tfgainat a pareon who owes a debt to him as such bare 0^^ 

trostea (g). Li»ie«) 

189. A bare trostee ia oot, in reepact of an; estate held b; him 

aa suob, the protector of a settlement under the Fines and a ^ 
Beeovenea Act, 1838 (r). not» pro- 

• tMtor of i 

SnB*8sor. 7hui«$. lettlomot. 

(l) In 

190. A trust of property follows the legal estate wherevet it ooutnouri 
goes and constitutes any holder of it who is not duly consti^tea ^ 
an express trustee a constrnotive trustee (a), except when it comes ^ 

into the hands of a purchaser for valuable consideration without 
notice of the timst (h). 

191. Where a testator has devised real ^ro)>ertj in trust and Powonof 
fajB legal representative becomes a constructive trustee thereof by 

(leSS), 29 Cb. D. 093 ; Be Owm^baw and FroyUng, (1S91] 2 Cb. 667* ptr 
sTtKLDiOp J.» at pp. 67ii 672. A bare tnutee may originally have bad 
duties in respect of the property which have since oSMed (CArwfts t. 

Ovtfi^ioA (lS76)p 1 Oh. D. 279» per Hall. V.*C.r at p. 261). or which 
bsve been superseded by a request from the persons entitled to the 
property to convey it to them (ifor^oa t. Bwamea Urban Bonita^ 
luAorUy (IS7S), 9 Cb. D. 562, prr JtaSKL. U.R.. at p. 666). 

A person who has himsell an existing benedcial iuterost of any kind 
in the trust property is in no oironmstaacei a bare trustee oF it 
V. Swardi (1876), 2 Ch. D. 499, ^ Jebsel, M.B., at p. 606). 

But twtees for sale, after selling the proper^ under an order of court to a 
purchaser who baa paid the purobaae-money into court, are bare trustees of 
jt, notwithstanding that they have a ben^oial intero^t in tbs proceeds of 
sale, since tbeir benebcial interest in tbs property ell has ceased* and 
they have no duty Co perform in respect of it except lo convoy it to the 
purchaser (Bs Poewra, Doowm v. Faith (1686), 29 i.'b. D. 693). Whore a 
pass ive trust w as oroat^ to preserve coutiogentroruaiuden.orto bar dower, 
or to keep alive an iocuznoranoe or for some other purpose, the tnistce 
might never have any function to perform in rtopect ot the property (I 
Hayes* Conveyancing, pp. 103—109). As to the liability of a bare trusi^ 
when the eqiutaUe estate is in a trustee for others, see p. 166. posi 

(p) FsS j.Luiwidgf (1741), Bam. (cu.) 819, per Lord QARnwiCKB,L.C.* 
at p. 321. 

(g) Be Adam$, Bx parU CuUsy (1676), 9 Cb. D. 307* C. A.; Be B<ul/ing$, 

Bg parU DmtU (1664), 14 Q. B. D. 164, C. A. 

(r) 3 6c 4 WilL 4, c. 74; see ibid.* A 22; and titles RxaL PnonuTT akd 
C aaTTELe BasL, VoL XXIV.* pp. 262, 263; SarrixifUiTs, Vol. XXV.* 
p. 692. 

fa) As to eonstrootive trustees, see p. 47, oafs; and title Equitt* 

Vol. X7II., pp. 164 d sag. For the purpose of the Ststntes of Limitation* 
constructive trustees ire within the Trustee Act, 1668 (616s 62 Vict.o. 69). 

A 8; leepp. 200,201, pod. For the oasca in which aeonstmetive trust will 
prevent the running of timAsee title iJMiraTion ox Aonowe, Vol. XIX.* 

142,164. 

(b) A.-ft T. DowUm lLodp\ (1767)* Wilm. 1* per Wxlmot* dJ., at p. 21; , 

ieenp. 86etseg.*posf. Butsstotrastmoney. seep. 90*pa#i Where a person 
made an irnpemci disposition of teal property in msi by omitti^the , 
word heir^^' in the assuranoe ol it to the trusts* his heir-^Uw was iMld 
to be trustee of it (DUram v. Bono (1862), 3 Oifl. 638). As to porohasen 
fet value without nofice* ise title Equin* Vol* XUT* pp, 7^ 77* 61* 160* 
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reason ol the tmsteeB named in the vill diaelaiming the trust (e), 
CommenM* the legal repreeentative can eiecnte a trost which imposes no other 

eimplj to clothe the equitable ownership with the l^al 
estate (i). Where, however, the trust is in the form a power of 
leasing or of some other trust or power requiring the exercise of 
judgest and discretion, he cannot though he holds the property 
subject to the trust, execute the tnist or exercise the power, even 
though it may have been obligatory on the trustees named in the 
will to execute it(c^. 

(iL) (M yQilnr$ of TrmiH, 

OoMV4ctlTe ^ 193. Where owing to no person having been originally effectively 
daf^i of appcgnted a trustee (/), or to the trustees having all died before 
upraS the instrument creating the trust came into operation (^), or to 
their all dwiaiming the trust (k),Uie trust property becomes in 
law vested in a person who is a stranger to tlie trust, he is in 
equity a constructive trustee of the property and holds it upon the 
trust to which it ie subject (i). 


ieqoUlttoa 
of truot 
propertj. 


(liL) fiif .4cvviijfioR 0 / Truti Property, 

(i) loUh Kcfi<4 of I'rud. 

193. Where a person, whether gratoitoosl; or for valuable con* 
sideralioo, acquiree property, or an interest in property, which ie 
subject to a subsisting trust, be becomes a trustee of it for the 
purposes of the trust, if he bos either actual or constructive notice 
of the trust (fc). 

_ 4 

(0) Sec p. 67, ante. 

(d) Roht^ V. < 1665), 4 De 0. J. k 8m. 606, C. A. 

(f) Ibid. 

(/) Sofliay V. CltKk maktn* Co. {MaUr, ok.) (1760), I Bw. C.C. 80; but 
see Otaoonor v. ilan«fii {176?), Amb. 643, per Lord CanniH, L.C., at 
p. 644. 

[g) A.^0. T. ffielmoii (7738), 3 £q. Cis. Abr. 193,194 : A.-Q. v. Doiditae 
(Lrtdy) (1767), Wilm. 1 , 19, 22, 24 j Mog^ridgo v. TAaekwU (1792), 1 Vcs. 
464, por Lord Thurlow, L.C., at p. 475; and see 8. C. on roheariiif 
(1603), 7 Yes. 36, affirmed ia House of Lords (1607), 13 7 m. 416. 

{h) Rohooti V. FUgki, oupra. 

(i) Sonleur. Ckok makoro' Co. (Mookr. ok.), oupm; Bo BavU* TrutU 
(1871), L. It. 18 £q. 814; and see p. 67, onto. Where neceesarr the 
court will make the neir-at-law of the creator of the trust a trustee {A 
V. Dotming (lady), ouprtt, at pp. 21, 83; 8oRiry v. Clock^molcoro' Co. 
iMaotor, «fa,), turn ; Bfydpa# v. Brydgto, Pkilipo v. Bry^ (1796), 3 Yes. 
120, per Abdek, M.R., atp. 127; Eobion r. Fltghi, own). 

(X) Baundoro v. Dokow^ (1692), 2 Yen. 271; Thmptoe v. Bimwon 
(1841), 1 Dr. k War. 459, 486 ;i A21m v. £fttyU (1847), llJor. 527 • Sku 
V. Orogory (1865), 4 De G. J. k Sm. 576; BaiUU v. Jf’Jewo* (1865), 35 
Beav. 177; Boariot v. Bavago (1866), L. B. 2 Eq. 134 5 Mwnford v. 
tftohwtiMrr (1874), L. B. 18 Eq. 656; and see title EsiOFMO, Vol. XIlL 
pp. 393, 394. A person bnying real estate with notice of the rights m 
another therein 11 a trustee lor him in respect thereof (loJbi Tow v Port 
Swottonkon Rubkor Co., Kd., tl913] A. C. 494. P. C.l As to what U eon- 
struotiw ncjice, eoe CooXsoa v. Loo (1853), 88 L. J. (CH.) 473, C. A. A 
person ts held to haye construotive notice of the tnut if be abtiaini from 
maki^ proper iuqujpei which would have led to ^ djpooTehng ita exiiteoos 
(Jwtie* T. Fjww (18«0), IS I. Ch. B. 889, a A., pw BiiiTJ., at pp. 110, 

a 
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194. In order to constitute a persoD vho takes trust property 
or trust mone^ for his own purposes a eoostructi?e trustee of it he Oommenos' 
must have notice that it is being misapplied bj being transferred to uoit of 
him^ or, in other words, be must be party to a fraud or bre^ cd M^e. 
trust on the part of the actual trustee (f). Hotloi of 

(b) Atquuition tc^AovI Satin a/ Trvat. 


195. A person who, withont notice of the trust, acquiree property AoqaiiiUoBoC 
or an interest in property which is in fact subiect to a subsisting trait pnptfty 
trust, takes the property as a trustee and subject to the performance 
of the trust, if he acquires gratuitously either the legal estate (m) 
or an equitable interest in the property (n); or il he acquires for 
valuable consideration an equitable interest in the property without 
the right to call for the legal estate (o ); in the latter case, however, he 
can protect himself from the trust by afterwards getting in the legal 
estate from a person who commits no breach of trnst in parting 
with it to him (p), although he cannot do so by obtaining the legal 
estate from a person who is not justifisd in equity in transferring it 
to him (u). On the other hand, be takes the property discharged 
from the if he acquires the legal estate in the property tor 
valuable consideration (6), or acquiree an equitable interest m it for 


311 ; see ITiUiami v. IFtlltunu ()SS1)» 17 Cb. D. 437). CouitruoUve 
uotioe is as good as auj other uotice {Coakion ▼. Ln, (1853), 23 L. J. 
(CH.) 473, C. A., per Lord Oran worth, L.C., at p. 47S). See, farther, 
title Eqvitt, Vo). XIH.. pp. 84 ei $aq.. end see also ibid., pp K3. 84. 

(l) Ccl^tiar CarperatioH ▼. Loiakn (1813), 1 Ves. bt B. 226, per Lord 

Eidok, L.C., at r. 246; v. WakifiM Wcknoorka Oo. (1875), L. B. 

20 Eq. 474, per JsssBL, M R., at p. 470; BaBlundall, BivadeU v. BiuitdeU 
(1888). 40 Ch. D. 370; JfpxAam ▼. Otani, [1000] I Q. B. 88, C. A. 

(m) Where property is subject to a trust, the trust follows the legal estate 

wherever it goes, unless it comes into the liaods of a purchaser for valuable 
ooDsideratioo without notice v. Dawning (1757), Wilm. Ip 

par WitvOT, C.J., at p. 21). 

(fi) Tnylar v. JilaltUKk (1886), 32 Cb. D. 560. 668. 670. C. A. 

(o) MeundraU v. MaundrfU (1S05), 10 Tee. 240, 260; Saiatan v. Sawton 
(1868), 4 Cb. App. 143; Mvmford v. 8iokwa$$er (1874), L. K. IS Kq. 556. 

(p) Maundrm^. ifoiradreu, lapro ; Carter v. dJariar (1857), 3 a. 6c J. 
617; Bake v. (Tohmoa (1850), John. 304; Bharplaa v. Adame (1863), 

32 Beav. 213,per ROKllXT, M.R., atp.216 ; Taylor y.BaeeeU, [1802] A. C. 
244; Batliy v. Boraei, [1894] 1 Cn. 25, 37, C. A.; even though he 
gets III the legal estate after he has notice of the trust and pandetUe fits 
(V. Bamee» iapra). Where a purchaser for value, without notice of 
an equitable title, acquires an inchoate title and, after ootioe, completes 
it by getting in the legal estate, he will not. as an ordinary rule, be deprived, 
iu favour of a peisonliaviiig o^y an equitable title, of the advantage which 
be has thereby gained {Dodda v. EiXU (1866), 2 Hem. 6» M. 424; Roofs v« 
WiBiamava (1861), 33 Cb. D. 485, par Stirlino, J., at pp. 407, 408). 

{a) BharpUav. Adame, eupra, at p. 216. As to priority^tween equitable 
mortgages, see also title Mortoaos, Yol. 9X1.. pp. 327 at eaq. 

(5) TkondHtay. BurU, Browne r. Bnttir (1850). 3 De 6. &J. 563, C. A. ; 
PuoW V. BawHnt (1872), 7 Cb. App. 250; Baaik v. ^ealoek 
(1874), 10 Ch. App. 22; Taylor v. Blakeloeky supm; aud see title 
tfoRTOAUi, Vol. XXI.. pp. 327 at soq. Absence of notice of the 
trust is cssoptiil to hii imzoniuty from liability {Bodmiet {lady) v. 
Vmdanbandy (1683), 1 Vera. 170; Anon. (1683), 2 Veat 361). A subss* 

S ut puronsasT from him is not affected by notice of the trust, since * 
property has been disoharged from it by the previous purohsse with* 
out uotioe {Brandi^ v. OnT (1736), 1 AtL 67l;*BeiP(W v. Cortten 
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asm. I. 

CosuBenee* 
ment of 
Qffloo. 

Effeot of 
rooeipt of 
tm( ttOAej. 


valuable ooaBideratio&t and at the ume time acqoiree a paramotml 
right to call the le^ estate (e). 


(fi) Bet^pt 0 / Trud Uonep. 

196. A beaker, broker, solicitor, or other sir eager to the trost, 
receiving money from a trostee which he koowe to be part of the tnui 
property, does not become a eonetructive trustee thereof (d), unlesc 
he knows that the money is being applied in a manner iDConaiatenl 
with the tmst, or, in other words, ameei he is a patty either to s 
fraud or to a breach of trust on the part of the trustee (e). Ir 
so far as snch money remains in the disposition of the truetef 
the cntui$ ^ trust may follow it and claim it as against the 
Arosteo (/). 

. - • ,1 I ■ ■ I 


(y42), 2 Atk. 242 ( M*Que 0 n V. iPar^uAcf (1805), 11 Ves. 467» per Lore 
ElnoK, L.C.. «t p. 478). The onlr eioeptioD to the rde wbioli protects 1 
pnrohaser with notice who takes a purchsser without notice U tba' 
which proTents s trostee from buying back truat property which be ba 
lold, or a person who has acquired property by fraud from saying that ht 
sold it to a bond ]!ds purchaser without notice and has repnrobased it free 
him ()irirrow*j (\ue(lS80), lACh.D. 432, C. A., per JbS 8IL,M.R., at p. 446) 

(c) TTilkes ▼. f?oat9Wfon (1707), 2 Vom. 609 ; 8tankop0 ▼, Fsmey (Bari 
(1751), 2 Edoo, 81; Irtimol v. Piks (1845), 6 Hare, 14. per WiQBaif, y.*C. 
at p. 22: Roopsr t. ifsrruow (1855), 2 E. 4£ J. 85 ; Toylor t. London am 
Coufily Bonking Co., London and <7owi^ Bankine Co. 7 , Nixon, [1901 
2 Ch. 231, C. A., per SnfUJNO, L.J., at pp. 252. 253. 

(d) Koano t. AikarU (1819), 4 Hadd. 332 ; Jfaw v. Pearson (1850), 2( 

Bear. 195 ; Harriet t. Bsee (1807), 37 L. J. (CB.) 102, C. A., per Bolt, L.J. 
at ptr. 105, 107; OuMf t. Jokntion (1858), L. R. 3 H. L. I; Bamei t. Add| 
0^4), 9 Ch. App. 244. per Lord SSLBORKl, L.C., at pp^. 251, 252; P 
qpenser, Spenser t. Hori ( 1 S 8 I), 61L. J. (CH.) 271, C. A.; dtanior?. Bvano 
Lmm ▼. aianvtf (1885), 34 Ch. D. 470; Bo BfundeS, Blundell ▼. Blun^l 
(1888). 40 Ch. D. 370, per Stielihq, J.. at p. 381; Be Jaekoon, Bo Cotirell 
Bouokion*LeioA ▼. Bovohlon-LeMh (1889), 40 Ch. D. 496; Thomon ▼ 
Olyowdoie Bank, Ltd., [18931 A. C. 282 ; OoleMn t. Buske and Oxon Vnioi 
Bank, [1897J 2 Cb. 243; Union Bank of Anttralia 7 . Murray^AwoUv 
ri898j A. C. 593. P. C.; Jfutfon ▼. Pool, (1899] 2 Ch. 555; Bank of ^eu 
BoulA Waloo 7 . O caibum FoBey Buffer Co. BfWfiefofy, [1902] A. d 643 
P. C.; and see titles Baums ann BaxXTKO, Vbl. 1., p. 684; SoxjoiTORe 
Vol. XXVI., p. 760. • 

(e) PonnsO v. Burley (1845), 2 CoH 241; Bolomone 7 . Laing (1850) 
12 Beav. 277; BodenAM v. Eookyno (1852), 2 De G. M. k G. 903,0. A. 
Bridymon v. ^ (1867), 24 Bear. 302; Jforyan t. Stophono (1861), 3 
226. per SmaBT, T.-G., atp. 237 ; Loot, donkey (1873),L. fi. 16 £q.204 
per Bacou, y.«(X, at p. 211; Bo Bdi, Lake t. BeB (1885), 34 Ch. D. 452 
Soar 7 . AohtttU, {1593} 2 Q. B. 390, C. A.; Be IKason, Beynee ▼. Bison 
[190012 Ch. 551, C. A. 

(/) Be BnJUWi Befofe, BnofokhuS t. BoSeff (2880), 23 Ch. B. 595, C. A. 
Boneock T. SmiU (1889), 41 Ch. D. 465, C. A. 11 a truitee mixes truv 
money with hii own in his mTSts account at a bank and drawa upon 
account by cheques, t2M>niis in Betoynee t. NobU, Bloyfen'i <^e ( 2816 ) 
1 Her. 529, 672, 508 (aoa tittf’BanKins ann Bamvo, Vol. 1., p. 685) 
doea not apply, ud the trustee must be taken to hare drawn out u owi 
money in pretoenoe to tiie ^nst money (Be HaUotto BttaU, KnxkhbaU r 
Botiett, tuprs). But, as between two ssefuie fwe fruef wboee mones t 
truitee has so paid into hie private acoonnt, the rule in BeMMie# v. Bo& 
Oleylsa'e Cose, swpro, api^M s&d the sum first paid in wtu be hAi tc 
have besu first drawn out fko BAUU'o Bifots, KnatckbnU v. HAkB,owpro 
por BaooaLLaT, L.J., at p. 741; Beneoeh v. dmOk , supra; Be Sionning 
Wood 7 , BIwiatfiy; '{ISlej I Cfi. 538, psf KoiTi^ J., at p. 415 1 JfaMss 
y, f si^ snpra, pef^TiR, ^4 at p. HO), 
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(ir.) By rnitrmddUng vHk On TtmI *■ 

Cmumam* 

197. A person who, not being e trostoe (g) and not having maotof 

antborit; from a truatoe, takes npon bimseli to intermeddk with OtiM, 

tnzst matter^ or to do acts charMteristic 4)t the ofBce of frnstee, 
toakes himBelt a trustee de $on tort*-a trustee of bis own wrong, or, 
as it is also termed, a oonstruetiTe trustee (A)* The respODRimliiy 
which attaches to a trustee ma^ extend in equity to a person who 
is not properlv a trustee, if he either makes himself a trustee dc $on 
tort or actually participates in any fraudulent conduct of a truntee 
to the injury of the ccstKt que tru»t (i\ 

A person who is employed as solicitor or agent for trust property Soiieiton ud 
may become a constructive trustee or trustee de ion tort by inter* 
meddling with tbs performance of the trust (A), or by dealing wittf 
the property in a manner not warranted by the terms of his em^oy* 
ment or agency (1), or in a manner inconsisteot with the performadle 
of trusts of which he is cognisant (m). A person does not, however, 
become a constructive trustee merely by acting as the solicitor or 
agent of trustees in transactions within thoir legal powers, although 
of a character of which a court of equity would disapprove, unless 
be receives and becomes chargeable with some part of the trust 
property, or unless he knowingly assists in a dishonest and fraudu¬ 
lent act on the part of the truatm(n). 


(^) A person whose sets are referable to hii appointmoat as a trustee 
is not to be deemed a trustee de eon fori (ifora v. Bromu, [lOM] i Cb. 
199, C. A., per Lord Hsrschkll, at p. 907). 

(h) Be bamfy, Barney v. Bomsy, [1699] S Cb. 965; Ifaro t. Bfowas, 
lupra, per A. L. Smith, L.J., at p. 209j see p. 47, antf. A persou who, 
without hanng been validly appointed, acts as tnistee, is liable as snob 
{H^iokham v. StddaU (I860), 1 Uac. U G. 607, C. A., per Lord Cottknham, 
L.C.» at p. 621; Pioite v. Piaret (1856), 29 Beav. 248; flsMSiiiy v. Broy 
(1863), SS Beav. 96, 102). If a person, not eiprciidr a trustee, buys 
prope^, or otherwise traffics, with the money of aui ther, the Uw raises 
a tmt by implication and olotbea that person with a fiduciary cbaracter 
for tbo purpose of making him accountable (7^ksf v. Somei (1834), 9 
My.& 655, per Lord BBOUcaaic, L.C., at p. 665; compare Be 
Franklyn v. Fraidchn (1913), 30 T. L. R. 187, C. A.). It is not within the 
scope of a eolioitor'i business to conatitote himaslf a oonstmotive trustee, 
ana, there lore, hit doing so does not bind and make liable as a oonstruotiva 
truster' a partner who is not aware of the deaHngs eetablishing the oon- 
struotive tnisteeebip (^ora v. Btoims, iwvra, at pp« 208, 219, 914; but 
see B^a T. Fladq<xU, Morgan t. Blyik, Smith v. Blyth, [1891] 1 Cb. 337). 

(s) JPortloek v. Oardntr (1842), 1 Rare, 594, 606; A.-G, v. Zeiceiter 
Conoration (1644), 7 Beav. 176 ; Bridymaa v. GiU (1857), 94 Beav. 309 { 
Bol/s V. Qfogory (1665), 4 De G. J. k 3m. 576; Earner v. Addg (1874), 9 Ch. 
App. 944, per Lord 8si3oam, L.C., at pp. 251. 269: Rr Bsfl, LaU v. BiQ 
(1686), 34 Cb. D. 469: Soar ▼. AibweU, [1893] 2 Q. B. 390, C. A. 

(k) Mylar v. FUawimek (1882). HadA & G. 36Q: Bardy ▼. OdUy (1864), 
33 Beav. 365; Artier ▼. Lavender (1875), d 1.Cq. 220,225. 

(n Moroan v. 8iep1m$ (1861), 3 GiB. 926; Lee v. Sonhey (1873), L. B. 
15 £q. 904. 

^(ei) Lm ▼. Sankey, «»pra, per Baoov, V.*C., at p. 9U. 

(a) Bonwi v. Aady, supra, at pp. 951, 952 ; Arther v. Lav e nder, supra, 
per CEamwTON, V,-C., at p. 226. The fact that a person has bad trust 
runde in his hands as solicitM to the trustees does not make him ehaneable 
as a eonstnictive trustee (Be Bpeaesr, Speneer ▼. Bart (188U, 51L. f. (ob.) 
271, C. A., per BanoAlxsT, L.J., at p. 973; Bfimedmi. WQUeam, [1896] 
I Oh. 183 2 PiaiMl ¥• Bddis (1898), 79 L. T. 188)^ • 
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Sbct. 8.—Trftnr^ and Trammitiion of Trvit Prop^. 

6uB*Sscr. L^Sd<iU of TrutUei. 

«• 

'*(1] yatvf tj SitaU. 

196. Where property U given to a person npoc trasi, there is a 
presQznptioD that the proper^ is given to him entirely as a trustee 
and not to any extent braeocially (o). Where, however, the tmet 
does not exhaust the whole beneficial interest in the property, this 
presumption can w rebutted by an indication in the instrument 
of disposition that he is intend^ to take the residue ol it for his 
own l;MDefit(p). 

* A gift of property by will to a person upon trust to carry out 
eert&m purpose creates a resulting trust of so much as is not 
required for the fulfilment of thoee purposes (q); but under a gift 
to a person subject to the carrying out of certain purposes, described 
in the will as trusts or charges, he takes the property beneficially 
after the purposes have been fulfilled (r). 


(o) Durgeit y. WhMU, l.-G. v. WkfoU (1769), 1 Eden, 177, fer Hsmlxt, 

Lord Rfcp^r, at p. 251; 3fiddI<fon ▼. Spicer ()7S3), 1 Bro. C. C. 201, 
ptr Lord Tiiualow, L.C., at p. 206; t. (1814), 2 Ves. U 

B. 390; Clarke v. fftUoa (1860). L. ft. 2 Eq. 810. per Stuast, V.-C.. at 
p. 816 ; Wuinferd v. iicyl(1876). L B. 20 Eq. 321; Re Weet, Qeorge T. 
Groee, 11600] 1 Ch. 84, per KxKBWicn, J., atjp. 87. 

(p) .AorCit V. Crompton (1671), I Cos. ia (sU. 196: Bogere v. 

(1733). 3 P. Wmi. 193; iitU t. London iDithop) (1739), 1 Atk. 618: WeMon 
T. Walton (1807), 14 Ves. 318. 322; liugkce v. Evane (1843), 13 Sim. 496; 
BaiieU ▼. Clowti (1846), 2 Coll. 648; t. lUberie (1868), 4 Jur. 

(a. S.) 18 : H'tgviM V, ArkU (187C), L. R. 7 H. L. 006; Croomc t. Croofiw 
(1889). 61 h. T. 814. H. L.: A. O. v. Jefferye, [1908] A. C. 411. 

(q) King r. Deniton (1813), 1 Vca. & 6. 260 ; SouIAoum v. Bate, tupra ; 
Rorrt V. Fewket (1864), 2 Hem. & M. 60; Croome ▼. Crootne (1888), 59 
L. T. 582,C. A.,perCorrOM,L.J..at p. 584; BeWeei,6tOTgej,Orote,[\W0] 
1 Cb. 84; and see pp. 49 et eeq., ante. 

(r) Coningham r. MeUiek (1691), Preo. Ch. 31 ; Beaufort {Duchete 
Doteager) ▼. OfonvUU {Lady Dowager) (1710), 3 Bro. Pari. Cai. 37; Dock* 
eey v. Doekeey (1711), 3 nro. Pari. Cu. 39; Dawton v. darks (1811), 
18 Ves. 247; King y. Denieon, eupra; Bam v. Fewkee, euvra, at 
pp. 65, 66; Clarke v. EiUon (1866). L. B. 2 Eq. 810; Be Weet, George v. 
Qron, tvpm. As to residue of personal prepay vested in executors ss 
tuck anil uudisposed of, see title Eucotors and Administratobs, 
Vol. XIV.. pp. 284, 285. When a testator gives specific portions of his 
personal property to bis executors upon trust, aod elsewhere in the will 
calls them trustees, he does not thereby constitute them trustees of the 
rest of hU personal property (Batteloy v. ITtadle (1786), 2 Bro. C. C. 31; 
Pratt V. Slodden (1807), 14 Ves. 192). A gift of property to persons named 
as executors and trustee^ to be disposed of to such person or persons and 
in such manner and proportiou as they think proper, has bera held an 
absolute beneficial gift to them (Gi66# v. £«m«sy (1813), 2 Ves. k B. 294). 
But the oontrar; has been held where the terms of Che will were very 
■hghtly diiTerent (Btfekis v. Brietow (1864), 10 Jur. (m. k) 1095: Xssp 
Check Neo y. Ong Ckeak Beo (1875), L. R. 6 C. P. 881). Whem proper^ 
is devised or bequeathed to a trustee upon certain trusts anbjeot to the 
payment of legecm or otheMiargea, he la a trustee only in respect of the 
QSMgnated trusts and not in respect of the legacies and charm, and no 
ezpreM trust is er^ioA for their payment (OMwifigkasi v. Foot (1878), 
8 App. Can. 974; go Barker, Bnaton v. OosipheO, jil892] 3 CSl 491; Bl 
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A gift to a person lor a trost or purpose, which he is left at 1 

libartj either to perform or not at his option, is a benefioial gift to Tttan 

him (i)» The trust or purpose in that case is rath^ the motive for ftaat- 

the gift than the specific object for which it is given (t). ^ ais^of 

a Tmft 

199. A. person who accepts a trust to sell or otherwise deal with 

or manage property for others undertakes, on becoming truKtee, eo whert irvt 
long as he occupies that position, not to sell, deal with, or manage options;, 
the property for his own benefit and advantage (»), and he must Ko permni 
not intentionally place himself in a position in^bicb his interest 
may conflict with his duty(a). No act of his can restrict or 
prejudice the title of his eutui que irmt (6). 

200. No right to defeat a trost exists in the person who happens KoUtfeaMAcs 
to be the deposit^ of the trust property unless that right*has 

been specificity given by the instrument creating the trust (c). A 
trustee cannot justify the application of part of a trust fund to othor 
purposes by suggesting that enough will remain of the fond to 
answer the purposes of tho trust (d). 

20L As against strangers, a trastee and his ceiftri que trust are PoaMiioo 
regarded in equity as one person, so that poeseesion of trust property, tr'ut 
whether real or personal, by the eettui que trutt is poesession by the 
trustee (r). On tho other hand, while the relation between trusteo 


Lctey, JSoyo; Gawml Thealrieol Fund Aaoeiaiion v. Kydd, [1S99] 2 Ch* 
J49, 156, 157). 

{$) T\on r. Ovm (1645). 2 Hare, 607. 616; Bam t. Vevku (1864), 
2 Hem. S( M. 60. per VVoon. V. C.. at p. 65. 


per VVoon, V.-C.. at p. 65. 


(I) Andrnei v. Partin^lon (1790), 2 Cox, £q. Cas. 223, per lafu 
T ifUBXOW. L.C.. at p. 224; Bfovn v. Va$awiajor (1769). 4 Ves. 498; 
Uammend v. Fmim (1818), 1 Swau. 35, 38; Bmen v. Whiitam, Bemminq 
e. Whittam (1531), 5 Sim. 22, per SUADWSZX, V.^C.. at p. 30; Thorp v. 
Oven, iupra, at p. 611. 

(«) Ex parU Lacey (1802), 6 Vee. 625. per Lord Eu on, L.C., at p. C20« 
(ai Zc^unoe Fiiriu Vo. v. Xo^^nae SyndioeU, [1699] 2 Ch. 992, C. A., 
per Rioar, L.J., at p. 442 ; and see p. 121, pojiL 
(5) Brydqeo v. Brydget, Philipe t. Brydgee (1794), 3 Ves. 120,perAHi>lW, 
H.R., at p. 127 ; Selby v. AUton (1797), 3 Vaa. 339, 341; BiennerhaoHi 
y. Day (1312), 2 Bah k £. 104, 133. A judgmeDi or charging order 
obtairod agaiust a person who holds property in trust wiJ] oot enable 
that property to be extended or taken m ezeeution or otherwise affected 
as against the etiiuieuo Irvel or so as to override hts equitable interest 
therein (Burch v. Prancie (1673), Cas. temp. Finch, 23; Fifioh v* 
Ifwwjtelieo {Earl) (1715), 1 P. Wms. 277; iCeniusdy v. DaUi (1804), 

I fich. k Jj^. 355, per Lord Bsdesdale, L.C., at p. 373; tvhUvoiih 
V, douratn (1846), 1 Ph. 728; Beavan v. Oxford (Aori) (1856), 6 De 
0. M. k 0. 507, C. A.; Kinderiey t. Jervie (1856), 22 Beav. 1, 32 d leq.; 
BadOey v. C<m$olidaUd Bank (1888). 36 Ch. D. ,238.0. A.; and see titles 
Eocotiok, VoL XIV., pp. 46,67,102 d se^; iKiSRfUUnxR, Vol. XVil., 
pp. 613, 614). 8o also trust property is not affeetad by the bankruptcy 
of Aha trustee; eee title Bavkrxjptct akx> Iusolvsjict, Vol. II., p. 168. 

M A.-Q. V. AepinaU (1637), 2 My. k Cr. 613, per Lord CoTTBNHAir, 

u!c., at p. 626. 
id) Thid., at p. 626. 

(e) Pomfrd (^rl) v. TVtadeof (lord) (1752), 2 Ves. Sec. 472, per Lord 
RAmnwicu, L.C., at p^. 481; Xeene d. Byron {Lord) v. Deaedon (1807), • 
6 East, 248, per Lord EuRUBOEOcoh, at p. 263; Parker v. Carter 
(f^5), 4 Hase, 400, pgr Wioxam» V.^C., at p. 417. As tq letting beneflciaiiei 
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Aod aeifitt ^e fruit aubsiate, the poeeasaion of the trust property bjthe 
trustee is the poseeeaion of the catui qae fruit (/X If propel^ is 
girea to the trustee to eell, it remains in him for itx^A purpose until 
something is done to rat an end to the character in which be 
stands; hs is bound to protect the interest of the ciifui ;ue fruit 
without the intervention of cittui ju4 tnut; and the length 
of time during which he has omitted to discharge his trust is no 
bar to his power or dutj to perform it (g). 

Where a trustee has as such taken possession of trust property, 
be cannot hold on "adversely to a ceifui qtu tmt after his estate as 
trustee has determined; but his continuance in possession is deemed 
that of the ciifui qM Uiatih), 

* ^ (iL} Brimi q/ K$iat4. 

203< The estate taken by a trustee in the trust property may be 
either expressly conferred on him by the terms of the instrument 
of trust or implied therefrom (t). 

303. Where freehold property is assured by the legal owner 
thereof, whether by instruioent inter vivot or by will, unto and to 
the use of a trusts upon trusts, the legal estate therein vests in 


into posseasion, see Blak* r. Banbury (1790), 1 Ves. 194; Jenkiner, Milford 
(1820), 1 Jeo. k W. 629 ; i^ajrlMi v. Boy(1844). 1 Coll. 537; Horner v. 
FkMwrwjU (ISSC), 2 Jar. (v. s.) 381; Warrm v. Bndali Bn parie Godfrey 
(I860), I John. 5c U. 1; Tatflor v. Taylor, Bx ^HtrU Taylor (1875), L. R. 
20 Eq. 297 ; Be BontUy, Wade v. Wilton (1885), 54 L. J. (CB.) 782. A« 
to the doctrine that mfuii que IfHif injMMseesiou with the acquleeoenoe 
of trustees are their tenaota at will, see VaUance t. Saoage (1831), 7 Biiu. 
595; Garrard v. Tnek (1849), 8 C. 6. 231; MtUingr, Leak (1855), 16 C. B. 
552: Perry t. ^Atpvoy (1859). 1 Gift. 1. The seisin of the trustee which is 
derived from the posecesioa of the eiitiii que trml is not interrupt )>y the 
death of the mfvi qne fraif, but immediatelj enures for the beneht of the 
peieon next entitiM to the equitable interest {Parker v. Cariir (1845), 4 
Hate, 400). ITie poeseesion of trust chattel! by a ciifai ^Irvif under the 
iDAtnicnent of tjust is in law the possoesion of the trustee (TThiti v. 
ifomi (1852), 11 C. B. ,1015; Barker v. Fwlonq, [1891] 2 Ch. 172). Am 
to the effect of the pgacesion of a oeeiui que trmt on time nmxting 
acaiust the tiUe of the tnutee or of other eeetuie qve truet under the 
StMute of Limitations, see title LintTATioif or AcrtOKS, Vol. XIX., 
pp. 125, 126. As to payment to a eeetui qae fncif preventhig time from 
rojining against a trustee under the Statutes of Idsitatiou, see ibid., 
pp. 72, 73. 

(/) C^eilU (Leri^ v. Blyth (1809), 18 Vei. 224; Parker ▼. Ootier, 
•wpfo) at pp. 413, 414; and see title Ldotatioh Of AcriOHs, Tol. XIX., 
pp. 136, 139. 

(y) Ohdlmer v. Btadlef (1819), 1 Jae. k W. 61. per PLuma, M.B., at 
p. 67. A persou who x^ids property on trust caanot by his own act 
convert it into hie own propertr; and, if he aisuma to do so, no lapse of 
time wil) five him a title to ft as against the csiM qne truet (sM., at 
p. 68; He title LlwitatT^nii OV AcnOKS, Vol. XIX., pp. 161, 163). 

(k) SUme V.^M^rsy (1864), 6 Pa 0. M. A 6. 76, C. A., per Tcuu, 
at p. 92. * 

(%) Pm d. Leiem U r v. Bwei (1809), 2 Taunt. 109; Bieeee v. Perkin 
(1813), I Tes. 5i B. 485; bAt v. OfemiMod (1338). 4 M. A W. 421, 429; 

' Streeniemr. L i eetpee l OorptiivUen (1874). L. &. 10 Q. B. 81; Bideee v. 
WMe (1876), L. & 20 Bq. 166; OtaUiffe v. Brmeker (1876), | Ch. P* 
193, C. a; \ Be Adm^ andPetfyfe Qanleaet, t^889]) Oh. 65A 
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him(fe). Where such property ii aasured unto e tniatoe to the t 
ase of or in trasi for eome other penon or pereone, the legal estate Torare 

veete in the other pereon or pereoos, if the aaearanee is by an inetm- end Tnni- 
ment inter vivoi (0; bot, if the assarazM ii by will, the veeting of 
the legal estate depends upon the intention of the teetator as 
expressed or as implied from the extent and natore of the trusts, 
powers and duties reposed in the trustee (m). A devise of freehold 
proper^ to a trustee upon trust to atand seised to the use of a 
Moefimary may, in the absence of indication a contrary inten* 
tion, vest the legal estate in the trustee (n). 

204. Where copyhold or leasehold or other personal property o«p 7 boJd. 
is assured by the legal owner thereof to a trustoe upon trust fq; isMehoM, ud 
another, the le^ estate, except so far as, in the case of a ^sta* 
msntary disposition, a contrary intention is indicated, vests in the '* 
trustee (a), who has consequently, as regards copyhold property, 
the right to be admitted ( p). 


205. Where real property,other than a presentation to a church (f), Tesutof i 
is devised to a trustee or executor, the devise paeses the fee simple <^tire siute< 
or other entire estate or interest which the teetator had power to 
dispose of by will therein, unless a definite term of years, absolute 
or determinable, or an estate of freehold, ie given to him expressly 
or by implication (r). Similarly where real property ie devised 
a trustee without an express limitation of the estate to be taken by 
him, and the beneficial interest therein, or in the surplus rente 


(k) Statute of Uses (27 Hen. 8, c. 10); Ke 0 f^e d. Byron (i^ord) v. Dearion 
(1807), 8 East, 248, per Lord Ellbnbo&ouoh, C.J., st p. 282; Doe d. 
tM V. Pojiiny^ (1827), 6 B. & C. 300; Bee d. BoM ▼. Field (1831), 

2 B. Ad. 684; Cooper v. Kpnoek (1872). 7 CL App. 808, per 
tfiLUSU, L.J., at pp. 404, 406; and see title It* 4L Pkofbett and 
Cbattwls Real, Tof. XXIV., p. 276. 

a Statute of Uses (27 Hen. 8. c. 10); Dee d. SheUep r. (1836), 

. de £1. 582, per Lord Dkkuak, C.J., at pp. 687, 688 ; and see title 
BxiL PrOFX&ti and Chattbls Real, VoI. XjUV., pp. 271 ei eeq. 

(«) Bogekaw v. Spencer (1748), 1 Ves. Sen. 742 ; HoueUm t. Eughee 
(1827), 6 D. & C. 403: Fiay/crrd v. Boare (1829), 3 V. dc J. 176; Doe d. 
Keen v. TTnl^enk (1831), 2B. & Ad. 564; Blagnee t. Blogrnve (1849), 4 
Exob. 660; Backham v. SiddaU (1850). 1 Mac. 6c G. 8U7; Fewoick v. 
FoUe (1866), 8 De G. M. 6t G. 606, 0. A.; Baker r. WXiU (1876). L. B. 
20 £q. 188, per JfiSSiL, U.E., at p. 171: Be Efirl'e Betak, Orford t. 
fiorf. [1883] W. N. 184; Bkkardeon v. Barrieon (1865). 16 (). B. D. 86, 

C. A.; Be Brooke, Brooke v. Brooke, [1894] 1 Cli. 43; Be Adame and 
Perty^e Contrad, [1809] 1 CL 654, per SmLDfO, J.> at pp. 669. 660. 

(•) Jonee (Lady) v. Say and Seal {Lord) (1728). 8 Tin. Abr. 262; Barton 
V. Barton (1798), 7 Tern R^. 662, per Lawrence, J., at p. 664. 

( 0 ) Eouelon ▼. Bnghee, eupra, per Batlx^. J., at p. 421; S. ▼. 
Oariand (1870), L. B. 5 Q. B. 269; B<iker v. White, eupra, per JlssiL, 
11. R., at pp. 176 at eeq. : Alien r. BewMy (1877), 7 GL D. 46$, C. A*; Be 
To iene en ^e Conteaei, (1896] 1 Cb. 718. Copjbolds are not within the 
Btatnte of Uses (27 Hen. 8. e. 10) (Bigden ▼. VdBier (1761), 2 Tee. Sen. 
252, per Lord Easdwicxe, L.C., at p. 237). 

ip) B. T. QarUmd, enpra ; AUen v. Beieem, am. Ae to tmets of 
eopyh^ property, see alM> title CoftbolpS, Vol Till., pp. 6), 88,91,98. » 
(f) Aa to the rubt of pmse n tataoD aod its exerobe, see title ECCLBSUI- 
ncAL Law, To). XI., pp. 664 4 eee. 

(f) WOli Act. m7V Wifl. 4 & 1 Viet. o. 26), e. dO.* 
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8107 . 8 . profits thoreof, is eftbsr not given to a person for life, or given 
Tenara to a person for life bat the parpoeee of the trust ‘may ooDtinae 

and Trans- beyond the life of such person, ibe devise vests in the trustee the 
olsiionof tjj 0 entire legal estate which the testator had power to 

Preniii^ dispose of by will in the property and not an estate determinable 
wben the purposes of the trust are satisfied (a). 

QoutBia 206. Subject to these statutory provisions the quantom of 
estate taken by a trustee may be defined by the instrument 
iivplMd." ( 0 ! definition is liable to U modified by the 

other contents or evident intention of the instrament in the case of a 
will (a)t and, somotimes, even in the case of a deed ( 6 ). If not 
Qxpressly defined it is determined, in the case of a will, by the 
natufo of the trusts, powers and duties reposed in the trusts (c). 
The mere fact that the purposes of a trust are no longer capable of 

(I) Wills Act. 1837 (7 Will 4 & 1 Viet. e. 26). s. 31. Ah to this and the 
prrot^ding mviiioo, soo A'rant ▼. fiSSl), 18 Ch. D. 499, pfr 

JissBi.. M.K . at p. 614. Before thnio eoaotmente. where real property 
was devised to inistWe for particular piitposes, it was held that the legU 
estate therein whs vested in thorn as long as the execution of the trust 
requirc^l it, and do longer; and that its soon as the purposee were Rstiafied, 
it vested in the person beneficially entitled to the property (Doe d. Playtr 
V. ^MAoUf>(182a), 1 B.&C. 336;OWrv. .Uoiioaoa(1826), SBing. 13;&»e 
d. Codooon V. (1838), 7 Ad. ic El. 038; Ad^f v. Aiam (1845), 0 

<J. B. 8^ ; Di>$ d. KinUifr v. (*nff (1862). 7 Exoh. 675; fVealon v. ('rtnUm 
(1866). 3 &G. 386.392). Under a devise ol freehold and oopyhold lands 

to trustees in trust for a son, to be transferred to him as soon as ho should 
attain twenty-one yean, and in case be should die before attaining that 
age then to another person, his heirs and aseigns, the tnutoes were held 
to take an estate determinable wben the son attained twenty-one yean, 
aince that folly effectuated the purposes of the will {Doe d. Player v. 
A^iekoUe, ewnra). l1io devise to tUo trustee is subject to the rights ol 
the personal represetitaiivee of the testator; see Utle Kxbcutous a>*d 
Administrators, Vol. XIV.. iip. 236elm. 

(f) VenabUe v. ifonts (1797), 7 Term mv. 438; Colmore v. Tyndall 
(1828), 2 Y. & J. 605; Doe d fiootk V. FifU (1831). 2 B. Ad. 564; 
imoie V. Reee (1866), 3 K. 6c J. 132 ; Cooper v. Zyaoch (1872), 7 Ch. App. 
398; Re Irwin, /rwin v. /orkes, [1904] 2 Cb. 752. 

(o) Doe d. Compere v. Hkke (1797), 7 Term Rep. 433; fTykiain v. 
Wvkhom (1811), 18 Ves. $95. per Lord £u»Ok, L.C., at 421; Adam v. 
Adcmii, iupra; Bdev v. OameU (1849), 3 De G. & Sm. 629, per Knight 
Bruce, V.-C., at p. 632; Doe d. iTimber v. Cufe, eupm . Cooper v. Kynoek, 
s«pm. at p)). 403,404. Under a devise to trustees and their hein npon trust 
to preserve contingent remainders, their estate has been held to be limited 
to the lives during which the preservation of the contingent remainders 
was required (Haddelsey v. Adaew (1856), 22 Beav. 266). 

(6) dmiie v. Price (1805), 12 Yes. 89 ; BecumoiU v. ^alMvry (Jfargvu) 
(1864), 19 Beav. 198; Re Monekkm*$ Settlement, Uonokton v. Moncton, 
[1913] 2 Ch. 030. 

(c) Shaw T. IVei^k (1728), 2 9in- 798, 803; VtUierv v. Vtaieri (1740), 2 
Atk. 71. 72; v. Monlfort {Lord) (1750). 1 Ves. Sen. 485; iWulv. 

Banning (1806), 7 East, 9?; Doe d. Woodcock v. Barikrop (1814), 5 Taunt. 
382; Anfkonp v. Beet (1831), 2 Cr. 6t J. 75; Doe d. Booth v. Field, enpraj 
Doe a. ^kflM T. Bdlin (1836), 4 Ad. L £1. 582, per Lord Drnvak, C<JT, 
at p. 589; d. BobU T. BoU<m (1839). II Ad. ^ El 188; CMer v. 
ff aff e r e (1873), L. B. 17 Eq* 162; Davire to Jonee and Boone (1883), 24 
Cli. D. 190; but ISO London ond South Weetem Rod. Co. r. (1864), 

12 W. B. 948; Be Stanford and Warrington (Bari), Poyae v. Grey, [1912] 
] (lb* 943 , C. A. 
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bemg carried into effect does not cot down* the estate oi a trustee 
under a will which might continue for a longer period (d). An 
estate in a trustee dependent on a purpose respecting the trust 
property or income thereof whi^ he is directed to carry out 
(1) does not come into being if the purpose is dependent on a contin* 
gency which neTer arises (e) or fails by reason of its illegality {/\ 
and (2) is determined when the pur|x>se ceases on an event con- 
templated hr the instrument creating the trust (y), but (3) is not 
determinod by the accomplishment of the purpose (h), unices the 
instrument so directs (t). 


207. As regards freehold, copyhold and leasehold property, 
where there is an indefinite devise of property to trustees aud their 
heirs upon trust either to pay or allow a beneficiary to receive thff 
rente during life, or for a purpose which does not require fof its 
performance that they should have the entire estate, and this 
devise is follow ed either (I) by a simple remainder to another porson 
in fee simple or in fee tail, or (*2) by on alisolute interest as aui»tlier 
person shall appoint, or (3) by a new devise to a person in fee simple 
or fee tail, or otherwise giving an absolute interest, the estate of the 
trustees is by implication limited to the life of the first beneficiary 
or to the duration of the purpose for which the trust is created (Jc). 


208. Where an estate is given to trustees, all the trusts which 
they are to perform must, at least primd facie, be performed by them 
by virtue and in respect of the estate vested in them ({). Where 
one of the duties imposed on them is to sell the trust (^slato if they 
nhould deem ths sale exp^ient, (hey can only do this by exercising 
don I in ion over the fee simple, and therefore in such case, even 
without apt words, there would be strong reason for holding that 
they were intended to take the fee (m); but where the purposes of a 

(d) Dee d. SheUey r. EdUn (1336), 4 Ad. U £1. 5S2 i nhere real property 
was devised to a trustee upon trust to pay the reots and profits to a married 
woman for her K'parate u»6 for her life, and after her death to convey it as 
she should by deed or will apfioint, and the trustee was held to taae the 
legal estate, notwitbstandins that the mairied woman predeceased the 
lestaior, so that the trusts altogether failed). « 

(e) Ooodlitk d. Uari v. Knot (1774), L Cowp. 43. 

(/) i^90 d. BurdeU v. WriokU (1S19K 2 U. ' 

Jfartift 

Aetoeiation v. Kvdd, [189S] 

(g) Doe d. SHeUey ▼. EdUn, tupra, per Lord Ds>iman, 0. J., at pp. 539, 

.1. & El. 879; Doc d. Daoioe t. Daviee 


Doe d. Burdeit v. Ifnglw (1319), 2 d. 4c Aid. 710; C'iturcAer v. 
sfi (1H39), 42 Oh. D. 312; oe Laov, Royol Oeneral Theoirioal Fw>d 
nation v. Kvdd, (1899j 2 Ch. 149. 156. 

Doe d. SHeUey ▼. EdUn, tupra, per Lord ] 

590 ; Aekland v. hiOe^ M839), 0 Ad. & £1. 379 ; 

(1341), 1 Q. B. 430, par ParrBSOX, J., at p. 433. 

(k) Doe d. SkeUey v. EdUm, swpro,* the d. Cadogan v. Rwort (1833)« 
7 Ad. Sc £1. 636 ; Doe d. Dooms t. Dooms, iupra ; Pood v. TfofsoA (1856), 
6 K. Sc B. 606,618,£x.Ch.; CoOmt v. TfaRsrs(1873).L. B. 17 £u. 262.261 


6 & B. 606,618,Ex.cn.; CoUeorv. l»aitsrs(1673).i^. 17 Eu. 262,261 

ei ecq. Where trusteea have the legal estate undor a trust to sell and pay 
debts, and they pay all the debts by a aaltf of port of the property, they 



still retain the legal estate in the residue (Dos d. Cadogan y. Ewart, 

(t) Aeklandy.Luilcy, ewpra ; CoOtsrT. WaiUre, supra,per Jsssn, A.B., 
st^. 263 : Se TowMiuf f Oontraet, [1896] 1 Ch. 716, per Stuluwq, J., at 
pp. 720, 72L 

tk) Dos d. Wcodeook v. Bankrap (1814), 6 Taunt. 382; Bakory. White 
(1876), L. B. 20 £q. 166, fwr Jxaain, H.B., at pp. 177, 178; and aeo 
Btoooneon t. Litmvocl CorporaHon (1874), L. B. 10 Q. B. 8L 
Ifalsoii T. Peanon (1848), 8 aih. 681, 693. 


(f) 

(si) Bag$kawy.Bporwer{lli^), 1 yea.Seo. 142, \4i;*Wateony.Feareon, 
rtcpni, at p. 693. Aa to a trust to let, see Dos d. Tomi^fne v. WeBon 

xxTin. * ,» 
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fcnet on which an eataft te deviaed to trusteea are inch ai not to 
require a fee in tbem» then, it inb^eet to the ipecified truets the 
estate is given over, the parties taking under inch devise over take 
legal estates, the estate given to the tr^tees beine taken to have been 
meant to be co-exteniive only with the trost to be performed (ft). 

Where, therefore, there are recurring occasions for the exercise 
of active duties by trasiees constituted by a will and no repeated 
devises to them to enable them to Miorm their duties, the legal 
estate, if once ii^ the trustees, is aesmed to be vested in them 
throughout, notwithstanding the duration in the meantime of what 
would, but for the recurring duties, be construed as uses executed 
in the beneficiaries (o). 

« 

309. In the billowing cases trustees take the entire estate or an 
estate so long as the particular trust oontinnes 
A devise to trustees upon trust to pay over the rents and profits 
of freehold property to a teneficiary during his life vests the legal estate 
in them durii^ hit life (p). On the other hand, if the trust is to 
permit and su&r the beneficiary to take the rents and profits during 
his life, be takes the legal estate for his life (q). Even in the latter 
Cfkse, however, the legal estate remains vested in the trustees if there 
is any direction or any indication of an intention that they shall 
actively interfere (r), as, for instance, if the boncficiary is to receive 
the rents and profits with the approbation of the trustees(s), or is 
only to receive the net rents and profits, which implies that the 
trustees shall pay the outgoings (Q, or if the trust is for the separate 
use of a feniata ^neficiary, in which case the necessity of protecting 
her interest is held to vest the estate in the trustees (n)« 

(ISIS). AM. 84; Lambert T. Bntwne (1871), 6 I. B. C. L. 218, 

221; CoUier ▼. WalUfre (1873). L. R. 17 £q. 262, 266. 

(n) See p. 97, ante. 

{(>) Harkm r. Hnriaa (1798),7 Term Bep. 652 ; Von OnUen t. Foxwell, 
F(XCK>eU V. Fofi Qmtten, [1897] A. C. 668, per Lord Davst, at p. 683; R 0 
Adam and Perry'e Oantroot, (1899} 1 Cb. 654. per Stibxing, J., at p. 661. 

(p) Dee d. Leimier ▼. Big^i (1809), 2 Tanot. 109, per MAKSrttLD. 
C.J., at p. 112; Doe'd. Oratrex v. Homfray (1837), 6 Ad. 6 e El. 206; 
Barker v. Ofeenwoed (1833), 4 M. Se W. 421, per Pauks, B., at p. 429; 
Baker ▼. WkiU (1875). L. B. 20 £q. 166, per Jbssrl, M.R., at p. 171. The 
law is the lajno where property is devlsM ooi directly to bustees, but to 


Q. H. 81); aod the estate Tested in the trustees by impUcatiou in order to 
euable them to reorive and pay over the rents and profits will, it seems. 
oTorride an express dcTise to the boneliciary {GiiJUh v. Smith (1603), 
Moore (s. B.), 7r»3 ; Bnekr. AUen <1696). 5 Mod. Rep. 63,101 (Holt, C.J.. 
disMKttiii^); AntJbMy t.^Rms il831). 2 Cr. & J. 76; but see tendon oaJ 
iVmffA'lTstfom Rail. Oo. v. Bndger (18G4), 12 W. R. 948). 


(v) hrengUon ▼. tangtey (17o3). 2 Ld. Raym. 873; RipAf d. PhtUippe v. 
gsMth (1810), 12 East, 455 ; Barker ▼. Qreempoed, vapro. at p. 429; vee d. 
Neide t. BolUm (1839), 11 Ad. it £1.188: Baker v. WkUe, eupra, atp. If]. 

(r) Skophmd T. Smitk (1780), 1 Bro. C C. 75; Wkik v. Ponfcsf (1835). 
1 Bifig. (s. a) 673; Baebet v. Oteemeced, eupra, at p. 429 ; Adam ?• 
Adaene (1845), 6 Q. B. 880. 

<i) Ofegery t. Bendmen (1818), 4 Tatmt 772; Barker v. Qreeweeed, 
ispro, at p. 430. 

(fj Whie V. Packer; tapro ,* Barker ▼. Qeeen^oett enpra. 

• («) Jeem{Lodg)e^BaymiBeet (iswd)(1728),8Via. Abe.262; Sarten 
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Where the traek is, in the altersetive, to tbe rente and profits 
to a beneficiary or permit him to receive them during his life, it bae 
been held that if the tmet is in a deed the first alternative prevails 
and vests the^legal estate in the trustee (a), but that il it la in a 
will effect will be nven to the second altewtive so as to vest the 
leg^ estate in the beneficiary (6). 

Where real property is devised to trustees upon trnst to convey 
it to the person or persons designated in the wilU they take the 
entire legal estate, since without it the; cannot convey the pro- 
])erty (c). If, however, the trust is preceded by a trust to pennit a 
lH5ueficiary to occupy a boose and to receive the rents and profits 
daring bis life or until another person attains twenty-one years, 
ihe legal estate vests in the beneficiary (or his life or until the o^idr 
person attains twenty-one years (d). 

A devise to trustees upon trust to pay debts or legacies, or an 
iinnuity, vests the legal estate in ibetn (or that purpose, even if 
there is a trust to permit a person to receive the rents (c), but in 
esacb a case a devise to trustoes of property mei'ely charged with 
such payments has not that effect (/). Where, however, under 
the language of the will, trustees who are also executoni lake 
tlie legal estate, during the life of a beneficiary, in real proi>erty 
charg^ with payment of debts, the charge of debts whu^ as 
execiifors they are bound to pay has the effect of extending ibeir 
legal estate beyond the life of the beneficiary (r;). 

(liL) iMuienti 0/ 

210. The poseessiou by a trustee of the legal estate or legal 
ownership of trust property invests him with the legal burdens and 
privileges incident (0 that estate or ownership (A), fie is liable to 

V. Barton (179S), 7 Tern Bep. 652 j Bo Adamt ami Porry*$ Ooniraot, 
[iS99] 1 Ch. 554, per Stibumq, J., at p. 550. 

(a) Deo d. Leieetier v. Biggs (1S09), 2 Taunt. 109. 

(5) Ibid.: Baksr v. WKis <1575), L. R. 20 £<]. 106; Be Laskmaft 
T. PtnfM, [1891J 1 Cb. 258, 0. A., per LiNDtKr, L.J., at p. 267. 
per Far. L.J., at p. 269; but see JS# Tos^gneroy.WiUanms and tandau 
(1888), 20 Ch. D. 455, C. A. . • 

{<) Dos d. Booth V. Field (1821), 2 B. 4 Ad. 564; Dos A. Noble v. BblUm 
(1^9), 11 Ad. A El. 1S8; Faa v. Fo^wett, FoxsoeU v. Va«i OrnUsn, 
IIS97J A. 0. 658. 683. 

(d) 11 m d. V. Bblton» supra, 

(ej Bagehav v. Spsncsr (1748), 1 Yes. Sea. 142; Dos d. Cadogon v. 
Ewari (ISaS), 7 Ad. A EL 636; Askhad v. (1839). 9 Ad. A El. 879; 
dpsnss V. Spence (1862), 12 C. B. (ir. s.) 199 ; MtsrekaU v. OingeU (1882), 
21 Ch. D. 790; Re Brooke, Brooks v. .BfMifce. [I894J 1 <Jh. 43 ; & Adomt 
and Perry*# Conlractf <«pra, nt p. 660. So, too, wbm there if e 
direction that they shall pay debts or aanuitieB out of the property with¬ 
out a direct devise to them (Dm d Bsselsvy, WiodkauH (1790), 4 Term 
Bsp. 89). 

(/) Dos d. Oadogan v. Bwsri, supra ; Re Adam and Psrry'i OoMlnidt 
lat^ at p. 560. 

m Crsahn v. Ofsaian (1856), 2 Bm. A G. 386; Bponss t. Spsnss^ supra, 

(sj fiwpfM V. WksaU, A.'G. ▼. WksaU (1759), 1 fidan, 171, per Hmoxr, 
Lord Keeper, at p. 861 2 as to the trustee's ri^t to romhumments io 
reapsot e! the budeiu, see pp. 157 #1 ssg., post. where pcoperty is ia 
the oeeiui quo trust, and uot the trustee, has ibn right to any vote fat 
ParUameQt whioJi may be iiinidttt to it (ParfiaoMteT Yoten Be^tra* 
tioa Act, 1843 (6 A 7 Yiet c. 18), a T4); see tftie SttenOMS, YoL Zll., 
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t 

paj the rates on the property (0 and, if it is leesehold, to pay the 
root and perform the ooTeoante under which it is held (A:). 


211. Where a trustee trades or otherwise deals with trust pro* 
])orty be is deemed, as against all persons other than the bene- 
iiciaries, to do so on hie own account (0i and is consequently 
personally liable for all debts incurred in the course of the kade or 
(lealiug (m), and may be made bankrupt in respect of it (n). If a 
trustee holds shafus in a company, he has the same liabilities in 
respect of them as if he was beneficial owner thereof, even though 
the fact of the trusteesbip is noted in the company's books, but is 
entitled to indemnity (o). 


* Where trust property includes both realty and personalty, 
the trustee is entitled, ae against a beneficiary for life, to the custody 
of the title deeds (p). 


213. Where the owner of an absolute equitable estate in laud 
vests it in trustees, they have a right to call for the legal estate from 
the bore trustee (f). 


RUB'Slcr. 2.—o/ Eftate. 

(i.) fht IktUh. 

214. On the death of one of two or more trustees, the right to 

f ». ISO. If a trusUH) convi^ys land which it whollj sorrouikded by hit owu 
and, the oonvoyaoce pttaut a riglil to a way of necemiiy over tliii land 
{Eowion j. Freonon (1798), S 'IVm Rep. SO); compare tide Eassmenth 
AKu Pbovitk a Prkrpuf.. YoI. XI.. p. 280. Ah to trust eetates in copy¬ 
holds. see title COFTBOtns, Vol. VI11., pp. 65, SI, 68. 

(i) R. r. Sitrry (1840), J2 Ad. £1. 64,93; B. v. 8Ui'pleUm{lr0iahiianU) 
(1968). 4 B. & & 629. Ae to payment of income tai, see title 1 scour 
Tax, Vol XVI., pp. 617,669, 070, 677. 

(t) WoUcTi ▼. JvoHAcm Cool ififtteo Cc. (1666), 6 De 6. M. & 6. 029, 
C.A.: Wki/e 7. Bunt (1670). L. R. 6 Exch. 32; Wtigki t. FiU (1870), 
L. B. 12 £q. 406; Baumge t. Womaek, [1900] 1 Q. B. 116 ; and see tith^ 
Lakploiui asd Txsant, Vof. XVI n.. p. 0H9. 

(f) BeBodion,Sxp<trUSiekardionll$\$), 3 Uadd. ISS.psrLsACH, V.*C., 
Atp. 167; Cuikuth 7^ Omhuk (1639), 1 Beav. 184, per Lord LiKG- 
DAUt, H.K., at p. 167 ; Lumsdet^ t. Bvehonon (1665), 4 Maoq. 960, H. L, 
per Lord WsersuKT, L.C., at p. 966; fie Zeedi Banking Cb., Beavwetde’i 
0a»4, Dchion'i Ca$< (1866), 12 Jur. (x. 6.) 60. A tnistee may so limit and 
reatrict a contract which he enter< into as to exclude pereonsJ liability; 
hut diii can only be effected by rxprees stipuJation (Lumsden r. Buekonan, 
$»'pn, at pp. 966, 966; Jfwfr t. Ctfy o/ Glasgow Bank (1679), 4 App. Cat. 
837,, per lA>rd Caibrs, L.C*, at p. 366); see Watiing 7. lewte, [1911] 1 Ch. 
414: fie fiobiuiow t OanX t. Bobbe, [1912) 1 Oh. 717, 728, C. A. 

(a) fis pOTte Oariand (1804), 10 Yee. 110, per Ixrrd Eldom, L.C., at 
p. 119; 0^ T. Ihtoman (1872), L. B. 16 £q. 134, per Bacon, V.-C., 
as pp. 1S8,139 ; Jfnir \ City of Olaogow Bonk, ttipra, p^Lord PiNZAifCR. 
at p. 866 : fie Jobneoe, Skeamnan 7. fiobtMMi (1660), 15 Ch. D. 646, 662. 
663. 

(w) Bx ports OcfUmdiOnfta, nip. 119; BsJokn»on,8ksarwiOn7.BobiMon. 
onprn, at p. 658. 

(#) See title CoicPANixs, Vol. V.^p. 160,492. ^ 

(p) WkssUr T. Toolefl (1908), 61W. R. 693; aee Coftn 7. Tkornai (1661). 
46L. T.9I6; and Ut)o BaAirROrnTT andC^ttiia Rrax.,Vo].ZX7V., 
pp. 289, 281, note (/). A beoeffeia^ for life of persona)^ ia not entitlrd 
to the title deeds of the property (wketlsr t. TooUU, eupra). 

1 ^»''iJ (1884b 8 My. E. 666 ^ ?o& t. Posi (16S9)i 
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the trust eetote, vith ail its inctdente, belongs to the smTiving Baer. 9. 

troetees or trustee (r), and when, as is usually the case* the estate ie Tenvrs 

vested io the trusts joinUj, the legal interest in it passes to 

sorvivor or sutvivow (a). zntote of 

Tniit 

216. On the death of a sole or last sorviving trustee all personal Pit^erty. 
estate, including chattels real, vested in him subject to ^e trust 
devolves upon bis [^rsonal representatives (b). Similarly, any K>lstrutse. 
estate or intereat of inheritance, or limited to the heir as special 
occupant (c), in any corporeal or incorporeal hei^itaments, other 
than copyhold or customary land vested in the tenant on the court 
rolls (d), vested in such trustee on any trust, devolves to and becomes 
vested in bis personal representativee or representative from time* 
to time, notwithstanding any iestametiiary disposition by bimf in 
like manner as if it were a chattel real; and the like powers for one 
imly of several joint personal representatives, as woll as for a single 
personal representative and (or all the pereoool roprosontativee 
together, to dispose of and otherwise deal with the property 
belong to bis porsonal representatives or representative for the time 
being, with all the like incidents, but subject to all the like rights, 
equities and obligations, as if it wore a chattel real vesting in them 
or him(c). Where he is a trustee of copyhold or customary land of 
which he is tenant on the court rolls, the land descends on his 
death to his customary hcir(/). 


(f) Co. Litt. 113 a, 181 b: B\Uler v. Bray (f^y) (IRdO), Dyer, 160; 
U^on T. Uudion (1736), Cai. Ump. Talb. 127 ; A. O. v. Clay (1738), I 
Atk. 368 2 Lan4 v. iVbaaitom (1863), 11 Hr>re 188; Ba Bacon, Toovay 
V. Turner, [1907] I Ch. 476; Trustee Act. 18)3 (68 L 67 Viot. o. 63), 
s. 22. As to when truat property is not ) ro H»rty passing on the death 
of the deceased for the puriN>M of the deuth duliee, see title Estati 
AND Oma Death Doties, VoI. XIIl., p. 193. 

(а) See titles (Jbosss in Action, Vol. IV., p. 399; wpanxes, VoI. V.« 
p. 196; Mortgage, VoI. XXL. pp. UO, 117; Peb.ional Propertt, 

Vol. XXIL, p. 403; Rcal Pkopebtt and CnAiTEU RsAt, VoL XXIV., 
p. 203. 

(б) At common law all trust property is, for tbo^purp<jee of devolution, 
on the same footing as benefici^ property. This rule has only been 
Stored by statute in tho case of real estate, as to whiob see thr text, iwfrn, 

(a) See title Real Profebtt and CoATTELe Real, Vol. XXIV., pp. 178, 

ISO. 181. 

{i) Copyhold Act. 1894(67 & 68 Yiot o. 46), a 88; see title CopniotDS, 

Vol. VIII., p. 88. 

(a) ConveyaDcing and Law of Property Act, 1881 (44 dt 46 Viot. c. 41). 
a 30; as to this provisou, see Ba Crvndan osd Jilfuz't Conlmci, [1909] 1 
Ch. 890, 700. It has been suggested that until probate OT administration 
has been taken out the Wal estate vesta in the heii; see Ba PtQyi Tnufa 
{1884). 26 Ch. D. 432; v. Jckn, [1898] 2 C32. p73. 676, C. A.; but see 
title DiaCBNT AND DtSTBiBTJTiON,ToL XL, a 6, Dote (y). Before this Act 
freehold trust estates could be devised ana would pw under a general 
devise nxiless a oootrary IntenMon was shown, a.y., by a charge ox debts 
iRa Beflia't TnuU (1877), 6 Ch. D. 604). In default of a devise freehold 
tnut estates descended to the bean of the trustee (Bs Ouaaiagltofii and 
Proyliny, [1891] 2 Ql 667). except that after the 7th Augn^ 1874, if 
the trustee was a bare trustee, moh estates devolved on hie pmonai 
rsprseentetivee (Vendor and Purohaser Act, 1874 (17 & 38 Viet, o. 38), * 

^6; Land Transfer Act, 1876 (38 U 39 Viet. c. 87), a. 48); end see titie 
I^l8CEVt AND DlSTiaUTlON, VoL XL, PP> 8, 2. a 

(/) Copyhold Act, 1894 (67 & 68 Viot. e. 46), e*^; and see tiUee 
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(A.) (M iMnife ^ 2>wlce. * 

316. On an ftppdntmeiii of new tnrtM the tniit propertj 
ought to be Tested in ell the pmons who, efter the ^ppomterat, 
ere the trustees thereof (^). trenafer hj which this is edeeied, 
though it is trequectl; z^eperiousl; to or bjr tbeoemeinitraasaDt 
as the eppointment, ought, in strictness, to he mede after the 
eppointmMit has bm completed (h), 

217. Where e«deed b; which e new trustee is appointed to 
perform e trust contains a declaration by the appoiniM: to tbeeileot 
that any estate or interest in any land or chattel subject to the trust, 
or the right to recover and receive any debt or thing in action 
^Bubi^ect to the trust, is to vest in the pereons who by viriue of the 
deA become and ere the trusteee for performing the trust, the 
declaration, without any conveyance or assignnient, operates to vest 
the estate, intereet or r^htin those persons as joint tenants and for 
the purposes of tbe trust (iX Similarly, where a deed by which a 
retiring trustee is discharge under the power given by statute (f) 
eontaius a similar declaration by the retiring and continuing trustees 
and by the other persons, if any, empowered to appoint trustees, 
tbe declaration, without any conveyance or assignment, operates 
to vest tbe estate, interest or right to which it relates in tbe oon* 
iinuing trustees alone as joint tenants and for the purposes of the 
trust (Sx ^he declaration cannot in either case extend to or include 
a leg^ estate or intereet m copyhold or customary land, or land 
conveyed hy wey of mortgage for securing money subject to the 
trust, or any share, stock, aoauity or property which is only trans- 
terable in b^ks kept by a company or other body, or to manner 
directed by or under Act of FarlimeDt(iX 

For the purpose of tho rmstratioD of the deed in any registry, the 
person or persons making me deetaration are deemed the conveying 
party or parties, and the conveyanoe is deemed to be made by him 
or them under a statutory power (mX 

(uL) Mafrml Cbiivic^, anU Bankrui^i. 

218. A married woman can without her husband dispose of, or 
join in disposing of, reid or personal property held by her solely or 


Gory HOLDS, ToL Till** pp* » Dhscivt akd PisTHDonoif, Tol. XL, 
pp. 5,6. 

(f) tdU V. ifj y io tf (1851), 14 Beav. 471, per Bohillt, M.B., at 
p. iie. For forrai d appointmanU of new tm^ees, ase Enoyolopfidia of 
Poms oad Prv^sota, Tol. XT., pp. 47 d $eq. 

(1^ JfeU# ▼. swm at p. 47a A idosa] to transfer trot 

tesde to MW truitoM is nor justified by the Iset that no tnasler has 

fc M6e te them of other trust fanos which ought to have beea so 
tmi (M., St p. 47flX 

(<) TnetfS^i ISeS(56 ir 57 Tut. e. 58), a Ig (1) s Zoadowaad CowMp 
jMshhif vv O sd d sfd, 1 Ch. 542 (tmot ol the legal estate in tbe 
seas ai.an eqslUbk mortgage). 

,(f)8eh»ll|,ua,peii 

}k) 12(gX 

(I) Ml. s. iTtth. 

(•) a if^ 


Oh. 542 (trust ol the legal estate la tbe 


[^MtesAsilli 

M., a. ll^ 


lies (51A m 0 . 53), a 12 (2X 
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Me 


jointly wia aay nOm pewo m trnstoe in 11b aintier li 8 ibe 
wm n/me «o&(a). 

tii. Wbm A person beeomei % eonvjot lOtbiD be meaniqgj^ 
the Forfeiture*Aotp 1870(o)i trust ^nper^ ▼eetad in him* eioluttito 
of any benefloial interest which be hM tbreim does not Test in an 
administrator appointed tinder that Act* bit remains in him or 
somTes.to his oo-tmstee, or deeoenda to his representatiTei as if he 
had not become a oonviot (p). 

320. Where a person becomes bankmpt^ propaA; hddbj him on 
trust for another person does not pass to his trustee in baurapte^i 
but remains vested in him upon the trust to which it is iob]eot(jX: 



Where tmtn 

b«eoM 

bukrtipt, 


Scs^Sacr. 3.— 


Or4m. 


(L) In (himnl. 

331. B; 0 tatute(r) the High Conrt» and in cases within their Fowmof 
respective jurisdictions a palatine ooo7t(#) and a coontj court (tX 
ma^ make a vesting order as to trust propertyi and as to props^ 
which, for the purposes of those powers, is deraed to be bM by a 
person as a trustee (a), where it is impoesible or difficult to &$i 
with the property without such order (6X 

233. The powers of the High Conrt to make vesting orders extend Itwsi oS 
to real and personal property in all the British dominions except 
Scotland (cX and may be exercised for vesting any land* stock or 


(a) Married Womse*s Property Act, 1007 (7 Edw. 7* e. 18), I. 1. As 
to tho Isw befor** this soiotoieot, see title HnsaeJin axd Win* 
ToJ. ZTL, p. 380. 

<e) SS & M Viot. e. S3. 

(p) Trustee Act* 1S93 (M A 57 Ykt. c. 63), s. iS; see titles CamiKAt 
Law and pROctnous, Vol. IX., p. 430; Exscutots and AniOMta* 
mtoBs, VoL XIV., p. 335. 

( 9 ) Bankrvptoy Aot, tSSS (48 4c 47 Vist. c. 53), «.44 (1), 54; see title 
BAmmcr and Insolvanct, ToL n., pp. 158 , 150 . SimilAriT, his 
iotenst ss trustee io huid osnnot rifhtlT be Ukeo in exeootiott ; ado, if it 
is so tiken, the tens&t by dsgtt m bound by the tr^ (FmoA v. WituteUin 
(9sH) (1730), oited 8 P. Wma 309, n ); see title Ezccvtiok, VoL XIV*, 
p. 57 . 

(V) Trustee Aot, 1803 (55 A 57 Viot. e. 53). As to the appitestiea pf tbs 
Act to r«^gifteted Is&d end obsrges, see Land Transfer Aot; 1876 (88 k 10 
Viet a 87), a 86; title Rkal Paopsbtt and Chattsls Baal, VoL XX!V., 
\t. 530: as to Ks »sdic«tion to mortssses sensr^y, see title Hoatoaoi* 
Vo). XXL. pp. 904, 315. 317. 

ii) Trustoe Act, 1803 (56 A 57 Viet a 53), a 48; see titie CouiT^ 
VoL IX.. pp. 133, 138, 185, 135. 

(0 Trustee Act 1803 <65 A 57 Viet e. 63), a 46; •ee*<louDty Couitl 
Act, 1888 (51 A 52 Viet a 48), a 57: title ComeyT Cototfs. VoL VU!.. 

pp. f 

(o) As to the dednitioa of a traces, see IVusteo Act, 1808 (56 A 57 TMt 
a 58)*a60; fiePrrtorfi XitoA(1558), 1W. R. 337; p.5,eaie. 

(5) TnMtee let* 1898 (65 A 57 Ttot. a 68), sa 25—4!. 

(1) Ihtf.,a41. Astoordewaatothiiw eTi oosTrastisaAct, 1850(18A14 
Viet a 50),a 54,Tsspes^lsDd fA lrelM4,ssefieffetHififietoii(ll55V5 
W. B. M7; fii retire IVuiti, [IITOIW. V. 357; *1 re^e^W to 
OsAs^ese fie MeMd(1555), M K T, (o.a) M( fie MWsi*e Tm$ 
Mwenaaatl)L.T.885. |Mm m to to# Bntiik damtotoM 

€aeM OsSSiad am os^erred <« Ike HiACourt to Isilpd 
AsQtoOa* 1504(57 All Viet a lOX a 1 * 7 
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chose in action in any trustee of a charity or Boeiety OTer which the 
High Court would have jnriediction upon action duly instituted, 
whether the appointment of the trustee was made by instrument 
under a power or by the High Court under its general or statutory 
jurisdiction (d)> 

A vesting order cannot be made against the Crown, where the 
Crown has a ben^cUl interest in any part of the propeii^(e). 

223. An order concerning any land, stock (/) or chose in action 
subject to a trust may be T^e on the application of any person 
beneficially interested, whether under disanili^ or not, or on the 
application of any person duly appointed trustee thereof All the 

truMt, and the persons in whom the property is vested, 
^ should either join in the application or be served with it (ft), unless 
owing to their absence from the country or otherwise there is good 
roanon to the contrary (i). The court may order the costs and expenses 
of and incident to an application for a vesting order, or of and incident 
to such order or any conveyance or transfer in pursuiince thereof, 
to be paid or raised out of the or personal property in respect 
whereof the order is made or out of the income thereof, or to he 
borne and paid in such manner and by such persons as to the court 
may seem just (ft). 

(ii.) A9 io Lwi. 

224. The court may make a vesting order vesting trust land in 

(d) Trustee Act. 1SU3 (56 67 Viot. c. 63), I. 39: see JU Drenry, (1873] 

W. N. 4S; and title CUABtTiES, Vol. IV., pp. 362, 265. 

(0 ^ ProU'i Tru$U (1686), 56 L. T. 313 { }‘rt/c4-Jonti ?. tTiUioffu, 
[1902] 2 Cb. 517. per JOTCB. J.. at p. 522 ; Be Tayier'i Apemeni Tnult, 
|I1H)4| 2 Oh. 737 ; but eec jU Minikin'$ KetaU (1S54). 2 w. K. 179; JU 
ftimuA (1863), 32 UeaT. 365. A veefing order was made where the Crown 
did not appear, and wbeie,if it took at all, it could not take for its own 
beuefii (ife McHitui TmU {1S70), 22 L. T. 409). The proper coarse in suoii 
a vi\^ is for a sale to be ordered under the Intestates Estates Act, 1864 
(47 & 48 Viet c. 71), s. 5: soo title CoKsmUTiONAL Law, Vol, VI., 
413. note (a). As to orders respecting the private esUtee of the 
ioverejgii.see Crown Private Eslates Act. 1862 (255{ 26 Viet. e. 37), a. 10; 
luterprpuHou Act. 1889 (62 dr 53 Viot o. 63), s. 38: title Cokstitutiokal 
Law. Vo). VI.. p. 4l3,*note (a). 

(/) Heciioteiy), p. 108. poit 

(g) Trustee Aet 1893 (56 U 67 Viet. e. 53). s. 36 (1). An application to 
tho High Court nuder the Act for a vesting order is goremed by the aame 
rtileA and principlea as an applioaliou to that court for tho appointment of 
a new trustee; see p. 78. onU. As to proceedings under the Trustee Act, 
1893 (56 it 57 Viot. e. 53), generally, see R. S. C., Ord. 54 b ; Old. 55,r. 18 a. 

4ft) lU Prsmtf’f TmM (1852). 19 L. T. (o. s.) 371. 

(() B* Ul<tnekard*» Eitok (1863). 2 Newitep. 386 ; Be Sianley*M Tru$U. 
{1803] W. N. 30. As to where Ihe eeshit m truH is a lunatic, see Be 
Awis (1864), 2 De 0. J. &; Sm. 426. C. A. 

(ir) Trustee Act. 189i (50 {p 57 Viot. c. 53), S. 38; and see Bradko v. 
ifawlow (1862). 16 Beav. 294; BsMrteDaoiet (1852), 16 Jnr. 882; AyU$ 
V. Oow, Eg parU Attwood (18M), 17 Beav. 564; Be Eeiate (1855), 
4 W K. Ill: Be Tkeredgn^i Tm$U (1861), 9 W. B. 475; Be Kneg* 
TruMU, 41896] 2 Ch. 488, C. A. ; Be Bathoew's TrueU, [1906] 11. R. t36. 
C» A.; H. 8. G., Ord. 65, r. 27 (19), (29). Where a tRistM«mortgagee 
abaoonds. ifaeoosta of a instifu order as to the land falls on the mortgagor 
(IfeM V. Oreeee [1912] 1 A, 223)- For the fom of an order under the 
■ectioo that the ooeta and sxpetties be a oham on the real property and 
be raised by mortgaga thereof, eee 2 SetCHi, dn&nenta and Ordets, 7a ad., 
9- 1179, 
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Past II.—TsrsTSBs. 

Ruch persoQ and in euch mannar and Un auob estate as the court 
directs, or releasing or disposing oi the contingent right to each 
person as th^ court directs (Or in the following cases, namely:— 

(1) Where the coart appoints or has appointed anew trusts (m); 

(2) Where a trustee entitled to or possttsed of land or to u con* 
tingent right therein, either solely or jointly with any other {x vAon 
or m coparcenery (n), either (i.) is an infant (oX (ii.)^ out of tho 
jurisdiction of the court (a), or (iiL) cannot be found (b); 

(8) Where it is uncertain who was the sorvivof of two or more 
trustees jointly entitled to or possessed of land; 

(4) \Vhere, as to the last trustee known to have been entitled to 
or possessed of land, it is uncertain whether he is alive or dead; 

(^) Where tliere is no heir or personal representative of a trustee 
who was entitled to or possessed of land and has died intestate as to 
tbe land, or where it is uncertain who is the heir or personal repro> 
sentative or devisee of a trustee who was entitled to or {)OBsesBea of 
land and is doad(c); 

(6) Where a trustee jointly or solely ontitled in or possessed of 
land, or a contingent right therein, has been required, by or on Udialf 
of A perHon enlittod to require a conveyance of the land or a relcAHe 
of the right, to convey the land or releaw^tho riglit, and has wilfully 
refused or neglected to convey the land or release tbe right for 
twinity-eight days after the date of the requirement (dX 


(0 TrQ»t<^ Act, ISaS (56S& 67 Viet. e. 63), m. 2S. 60. As to vestiDi orders 
oD ibe deatl) of a trustee of copyholds, see title CorTBOi,PR, Vol. iV.. 
p. SS. 

(m) Rff Mniining'i Trusts (1854), Kay, Appeadix, p. xxviii.; JUOfd^i 

TVust (1865). 3 W. K. 386; JU (IS76). t Cb. D. 4S3, C. A. 

(n) R6 TfmpUr'$ Tru»t$ (1864), 4 New ^n. 404 ; Re GresAVS^t Trusts 
(1884). 37 Cb. D. 359. 

(o) Ri Howard’s fCiiaU (1862), 6 De G. & Sm. 436; Re Lwh't Rfiakp 

Kx parte Oreite (1662), 6 De G. & Sro. 435, 436. note (a); Rs iriUtams’ 
h'ttate (1862), 6 De G. A 8m. 616; Daoep r. MiiUr (1863), I Sm. & G., 
Appeuoix. p. six.; Re ArrovimiiA'e Trusts. Re TAempsen (a Perton of 
^/nsoirad iztnd) (1868), 6 W. R. 642; He Veepet'e (1861), 

0 W. R. 531: Re Trmpler'i Ttn$U^ supra/ Devnw ▼. Jlfailfr»nd (1866), 
L. R. 2 Eq. 834; He Montagu, v. ifewta^, [1896J I Hi. 649 ; Be 
HeauterCe If ill. [1898} W. N. 148 (6). As to service on tbr iDfant or his 
^uardiau seeHs Twssdy (1861). 9 W. R. 398 ; Re WiBan (1861), 9 W. R. 
669; Be Rufisirs Retale, [1866] W. K. 126; Re Trills (1860). L. R. 7 £q. 
323; Be Jenee' Mortgage (1874), 22 W. B. S37; Re Adame' Trusts, [1887] 
W. N. 176; Re Danee'e Trust, (18893 W. N. 21A 

(a) Be SkiUer'e Morigage Trust (1856). 4 W. R. 791; Hooper v, 
Stratton (1864), 12 W. R. 867 ; Re O'Donneire Truet (1871), 19 W. 6. 622; 
Re Ketl^'e TrueU (1886). 63 1/. T. 487. 

(8) Re Butme*$ Trnete (1887), 67 L. T. 13. A Testing order bu been 
makde iu the case of prepay vested in a cotApaoy or soetety at the fdmt 
cf its dissotution (2Ss ^snsriu Aeeidont Aeeuranee (‘orporoUon, Ltd., [19041 
1 Oh. 147 i Re MiBi (Riekard) 4 Oc. (Hrisrfo BiB). ltd., Smith v. The Co., 
fi9q6]W.K.36: ReHo.% Bomore Road, (im)] Ch. 369; BeBuddUgUm 
Loik, [1909] 1 Ch. 701 $ bat see £s TaglorU Agremont Trusts, [19041 2 
Cb. 737 ; Batitnge OorporoHon t. Lethm, [1908] 1 K. B. 878). 

(r) Re Qreenwoode Traete (1884), 27 Cb. D. 369. 

(d) Trastee Act, 1893 ( 66 A 67 Ykt t. 63), s. 26: see Bowleg v. 
Adams (1861), 14 Beav. 130; Re BadeookU Trusts (1864). 2 W. R. 388$ 
Jf*ifu<Tav r. Spicer (1868). L. R. 6 Efl. 627; tU O’DtmnelTe Tr^ 
••pro; Bo Orageon'e (1870), 17 W. B. 614$ Be KoOegU Trusts 
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Wher^ thft order ie eoneeqaentia) on the appointment of a new 
traatae* the land ia veeted for auch eatate aa court directs in Ab 
persons who on the appointm^t are the trustees ^e). Where Ab 
order relates to a trustee entitled jointlj with another person, and 
the tmatee ia oat of the juriediction of the court or cannot be found, 
the land or right is vesm in such other person either alone or with 
aome other person (/). 

236. A vesting order, where it is ooneequential on the appoint* 
ment of a new trustee, hae the same effect as if the persons who 
before the appointment were the trustees, if anj, had duly eiecuted 
all proper conveyances of the land for such estate as the court 
directs, or if there is no such person, or no such person of full 
capacity, then as if such person had existed and been of fall 
capacity, and bad duly executed aU proper conveyancee of the land 
for such estate as the court directs; and in every other case a 
vesting order has the same effect as if the trustee or other parson, or 
description or class of persons, to whose rights or supposed rights 
the s^utory provisions es to vesting orders relate, h^i been an 
ascertained and existing person of foil capacity, and bad executed a 
conveyance or release to the effect inlended by the order (^). 

336> Where a vesting order is made as to land under the Trustee 
Act, 1893 (AX or under the Lunacy Act, 1890 (i), founded on an allege* 
tiOD of the personal incapacity of a trustee, or on an allegation (hat a 
trustee is out of the jurisdiction of the court or cannot be found, or 
that it is uncertain which of eeveral trustees was the survivor, or 
whether the last trustee is living or dead, or on an allegation that a 
trustee has died intestate without an heir, or has died and it is not 
known who is bis heir or personal representative or devisee, the fact 
that the order has been so made is conclusive evidence of the mattter 
10 alleged in any court upon any question as to the validity of the 
order (A)» 


(1833), 6dL. T. 487; Bs TryuU, 2 €b. 483, C. A., wheie the 
recusant trustee was ordered to pay costs; Rt Bvthven'i TnuU, [1906] 1 
1. R. 336, C. A. The refusal ol a traitee to convey is not wilful if there k 
a doubt ii to ^ title (Se itOi* Tr%ik (1333), 40 Ch. J>. 14, C. A.). 

(v) Trustee Act, 1893 <56 3c 67 Tiot. c. 63), s. 36; eae WaUi*t 
SMemmU (1361), 9 Hare, 106; He Fbrer’e Trwet (1861), 9 Hare, 380; 
He Hiiiier’i Tfweleee (1363), 1 W. R. 606; v. Bmiik (1864), 3 Drew. 
73; Be BWi (JTdraM) WiU (1369), John. 16; He BMbone (1876), 
3 (^D. 4B3, C. A.; TtmU (1884), 26 Cb. D. 438 ; He Sarh 

etvww'r Trwetv (1886), 62 L.T. 612; He Sarvei (Hwkop), {1886] W. N. 140; 
He WitUanu' Tf*tU (1887). 36 Ch. D. 831. 

(/) IVustee Aft, iad3 (66 3s 61 Viet. c. S3), 1 .16: see fie TenpUr'$ 
S>w(e(1364), 4 New 1^. 304 1 fie GreeMeeife Truefe (1884), 87 cL D. 
869. 

(e) Trustee Act, 1893 (66 h 67 Viot. e. 63), a 32; me fief^fMoei 
Wr^ (1363). 1 W. K 408; Hewen v. ifetflewe (1866), 1 Jut. (v. s.) 
973. The efbet mar be to bar an estate tail (He ifeafom, HoMr v. 
XswAMr*. [13M] 1 Ch. M9i He Haiu6rea|k'e Hilate, EssiAmigA f- 
HemireafA, [1909] 3 Ck. 820k 
(1) 66 A 67 Ykt e. 63. 

a ss 4s 64 Vkt e. 6. *. 183—143; Lunacy Act, 19U (1 4s 3 Qeo. A 
), a. .1: see pp» 110, 111 , pe4t_ . 

(3) Ikiitee Aet, 1318 (68 4s.67 Tick a. 63X 3* ^ 
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227. The oonrt mAj, howeTer, direct e recoBveyenoe end the 
pejment of eoeta oeoasioned hy ea; such order if improperlj 
obtained (i). 

326. Where lend u eabjeet to e contingent right in nn unborn 
person or cleae of nobora pereons who^ on coming into existenoe* 
would in respect thereof become entitled to or poascBsed of tho land 
on trust, the court ma; make an order releasing the land from the 
continMnt right or vesting in anj person the estate to or of which 
the Qiwm person or clw of unl^ra persons Vould, on coming 
into existence, be entitled or possessed in the land(f)i). 


Saor. 8. 

tCNta 

nliiiitf 

Mit 

Prcpcrtf* 

BeoooT«7' 


HelMMcf 

co&tJflfoat 

tlfbt. 


329. Where a coart givee judgment or makes an order directing wbon mJc 
the sale or mortgage of land, everj person who ia entitled 
poeseseed of the land or a contingent right therein, and is a part; ^ 
to the action or proceeding in which the judgment or order is given 
or made, or is otherwise bound by tbe ja^ment or order» is deemed 
to be 60 entitled or possessed, as tbe case may be, as a trustee 
within the meaning of the Trustee Act, 1898 (n); and tbe court 
may, if it thinks expedient, make an order vesting the land, or any 
part thereof, for such estate as may seem fit, in the purchaser or 
mortgagee or in any other person (a). 


330. Where a judgment is given for the specific performance of wbcr««p«!iec 
a contract concerning land or for the partition or sale in lieu of 
partition or exchange of any land, or generally where a judgment ia 
given for the conveyance of land, either in cases arising out of the of 
doctrine of election or otherwise, the court may declare that 
any of the parties to the action are tmteee of the land or any 
part thereof within the meaning of the Trustee Act, 1898(6), and 
mav declare that the interests of unborn persons who might claim 
under any party to the action, or under the will or voluntary 
settlement of any deceased person who was durii g his lifetime a 
party to the contract or transaction concerning which the jadgmeot 
is given, are the iutareets of persons who, on coming into existence, 
would be trustees within tbe meaning of the Trustee Act, 1898 (6), 
and thereupon the court may make a vesting order relating to 
the rights of those persons, bora and nnboro, as if they had been 
trustees (c). 


(f) Trustee Act, 1893 (66 & 67 Viet c. 63), i. 40. 

(m) Ibid., S6. 27.60: see Tral;e v. VTake (1863), i W. R. 263: Earyn a m 
V. Wright (1853), I W. R. 406. 

(n) 66 k 67 Viet c. 63: Wood v. BesgesicM (1664), 1 K. 6; J. 213; 
Herring v. Clark (1868). 4 Cb. App. 167 ; Re SiapMor, Siamper y. 
Siomper (1862). 46 h. T. 372; B«xle v. Bragg. [1902] 1 I. B 99. As to 
the power of the court to order » B*le or.iDortkAg^ c< land, soe titles 
Moetoaqs, Vol XXl.i p. 106; Sals or Lant>, Vol ZZT., p. 313. 

(a) Tnutae Act, 1893 (66 le 67 c. 63), s. 30 1 Trustee Act, 1893, 
AnsodmeDt Act, 1694 (67 6s 68 Viet. e. 10), a 1. 

|8) 66 & 67 Viet. e. 03. 

(e) 16id.. s. 31; CawU v. Shorn (1803), 69 L. T. 854 ; Bf JfoafotfV, 
Faker V. Montagu. [1896] 1 Ch. 649; JL 6. C., Old. 66, r. 18 a (6). As to 
ipecifle performance, see also WeStilir v. WtHUoUy, Momington v. 
AerwHMiM, parte (CpsiitwO (1861), 4 De Q. M. k 0. 63f» 

<X A.; OfCf* T. Boynton, [1877] W. N. 79; BdB y. Edk (J884), 61 
L. T. 226; title Srictnc rntfoaiscs, Vdl. ItSTir., p. 9t. As to 
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281. In all cam xehoro a vesting order may be made the 
court may» if it is more convenient, appoint a person to convey the 
land or release the contingent right; and a conveyance or release by 
that person in oonfonuity with the order has the same effect as the 
vesting order wonld have had (d). 

232. Where an order vesting copyhold land in a person is made 
with the consent of thi^ lord of the manor* the land vests accordingly 
without surrender or admittance (r). Whei'e an order is m^e 
appointing a pereon to convey copyhold land* he must execute and 
do all assurances and things for completing the assurance of the 
land; and the lord of the manor and every other person must, 
subject to the cuHtoms of the manor and the usual payments, 

admiltanco to the land, and do all other acts for completing 
the assuranoe thereof, as if the persons in whoso place the 
Appniutmont wus made were free from disability and had executed 
and done those assurances and things (/). 

(iii.) At (V BUrJe <twl Ofiotet in Aciion, 

233. The court may make an order vesting the right to transfer 
or call for a transfer of stock (yX ^ receive the dividends or 


partition* see also v. Uopiint (1855). 4 W. H. 107 ; Bt Mdywyx 

in LwMiif) (1862), 10 W. R. 612, C. A.; Skernrd {fyui^ C.), Lowthtr y. 
Cufft (1863), I Do G. J. Sm. 421, C. A.; Melhr v. PorUr (1883), 25 
Cli. r>. 158, per Kat, J,* at p. 161; Don# v. leyrom, fl897J I Ch. 477 ; 
titlo Pahtitios, Vol. XXI., p. 853. For form# of onlor, see 2 SelOD, 
JudsTDonU and Orders, 7tb ed.. pp. 1236 at lav* 

(5) Trustee Act, 1893 (56 ^ 57 Viet. c. 63), 9. 33: ico Re Plyer^e 
Trutl (1851). 9 Hare, 220; Ilargretmt v. Wright (1853)* 1 W. R. 408; 
WetlMteg v. Weiletley, Vomingio* v. }(emtr>gion. Ex porta Jfomin^ton 
((/Vaa/e#*) (1653)* 4 Du G. M. & G. 537, C. A.; Woird v. litedteitmt (1854), 
lK.5s.r. 213; fftttav. (7roum(1856), SDeO. H. 5cG. 205, 0. A.: 

V. /?ptttlf (]857)*3Sni.5£G.478; Ra R'#lhia(l86i).9 W. R. 880; Rt Taylor, 
(18061 >V. N. 5: DerAom v. XterMa (1871)* 6 I. R. £<l. 217; OroM v. 
Daynt^. (t677JW. N. 76: Poetof v. Parkor (J878), 8 Ch. D. 147; UoXt 
V. ilnie (1884), 51 L. T. 226. As to looatio tru&tcos, see Berring v. CUirk 
(1868), 4 C%. App. 10?: Re Moten (a Pereon of DaacMiuf «Vwtd} (1675), 
10 Cb. App. 273; Re Vicat (o Petton of DnaounJ iftad) (1886). 33 
Ch. T). 103, C. A., where a coDitouinf trustee was appoinW: Ra Jonu 
(f> rrriMi of tTwaeuiiJ if ted). Ziacrti^'s WiU TVvaU (1886), 33 Ch. D. 
41 1* A.; Ra RirAelaM (a Pmea of Vmonnd ifind) (1887)* 34 Ch. D. 
663. C. A.; Cewper v. Dormer (1887), 57 L. T. 714, where it was held 
that a tuTrita&t by the lunatic for quiet enjoyment could not be inserted 
in s lease 

(a) TruBtee Aot, 1863 (56 5c 57 Vkt c. 53). 9.34 (1); and see Ra PUterofi 
(1855), 1 Jur. (N. S.) 418; Re Eimnrd (1855)* 3 W. B. 605; Cooper ▼. 
Jorm <18551. 2 Jur. (ir. 8.) 59 ; Potmon t . PaUnon (1866), L. R. 2 £q. 
31 * Ra Qodfrty'i TnMto (1863), 83 Cb. D. 205; Ra Rratil^lyn'# Horigngt, 
(18881 W. K. 217. • 

(/) Trwtse Aot, 1893 (56 5c 67 Viet o. 53), e. 34 (2); and lee Ra Rayi* 
ir«B (1851)i 6 Hare, 221; Re CoXtengM^i TraaCa (1858)* 6 W. B. 536; 
Re Lome owd /rmy (16M). 12 W. R. 710; Ra (1860), 5Xh. 

App. 78 (Instio trastim). 

ig) Stock inriudes shares whether fully paid or not, s&d any fund, 
ao unity, or inmiTltj t rtmfrrshti in books kept by any company or looie^ or 
by insOTmeat of twafer eHtMf slooe or scooDpanied by other formalitiM, 
and any share or intereit therein (Trustes Act, 1893 (66 A 57 Viet. e. 61), 
8. 60Raw tedkni TruH om4 Looo Ob., [1^03] 1 Cb. 403, C. A.h 
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inooxne thereoi, or to sue for or recover e ohoee m action, in auob 
person as the coart appoints, in the following caedfl, namely 

(1) Where the court appoints or has appointed a new trostee; 

(2) WberQ a trustee entitled alone or jointly with another person 
to stock or to a chose in action either (i.) is an infant {h), or 
(il) is out of the jurisdictiOD of the court, or (iil) cannot be found, 
or (iv.) neglects or refuses to transfer stock or receive the dividonda 
on income thereof, or to sue for or recover a chose in action, accord¬ 
ing to the direction of the person absolntely entitled thereto, for 
twenty-eight days next after a request in writing has been made to 
him iy the person so entitlod (i), or (v.) neglects or refueoe to 
transfer stock or receive the dividends or inoonio thereof, or to sue 
for or recover a chose in action, for twenty •eight days next alter n 
order of the court for that purpose has been served on him; and 

(8) Where it is uncertain whether a trustee entitlod atone or 
jointly with another person to stock or to a chose in action is alive 
or dead (k). 


234> Where the order is eonse<iucntml on the appointment by the 
court of a new trustee, the right is to be voMted in the persons who, 
on the apiK>intincnt, are the trustees; and whore the person whose 
right is dealt with by the order was entitled jointly with another 
person, the riglit is to bo vested in that other person either alone or 
jointly with any additional person whom the court may a]>point (0- 


235. In all cases where a vesting order may be made the court 
may, if it is more convenient, appoint a proper person to make or 
join in making the transfer (m). 

236. The person in whom the right to transfer or call for the 


I'be proTisions as to Testing orders apply to shares in regaslorod undor 
the AcU relating to merchant shipping as if they were «itock (Trustee Act, 
1893 (50 57 Viet c. 03), e. 35 (6)). "Transfer *' iodudei the perform* 

anoe and execution of every deed, power of attorney, act, aad rhiiig on the 
part of the traosferor to effect asd complete the title in the traasfareo 
[ibid., s. 50). 

(M Decoy v. l>Moy(1867), 3 Bm. k Q. 401; 8hme v. SUme (IS57), 
8 .lur. (n. S.) 708 ; Sandert v. Homer (1858), 95 Beav. 487 ; JCioee v. Bivee, 
[1866] W. N. 144 ; Gardner v. (JotbIm (tK76), 3 Ch. D. 304 ; lie Qarvood 
(Infant*) (1882). 20 Ch. D. 536; Be Findlay (an Infant) (1886), 32 Gb. D. 
221: BamelVe BeUde, Foeier v. Barnett, [1889] W. K. 216; Be Dehaynin 

(Infante), [1909] W. N. 251. C. A. 

(i) Re KnoFe Tmste, [1895] 2 Ch. 483, 0. A. The relomng trustee may 
be ordered to pay the costs of the application (i5td.). The opplication 
cannot be made until the twenty-eight days have expired (& Knax^e 
TmeU, [1895] 1 Ch. 638). The posUng of a requeet to the tnuiee is 
primd facie eTid<uice of its delivery to Urn (i^s titncFe Truete, [1912] 
W. K. 149). 

(k) Trustee Act, 1893 k 57 Viot. o. 53). s. 85; Be Ncit Zealand 
and loan Ce., [1893] I Ch. 408, C A. Then is no juriedlotion to 

make the order wbm new trustees are appointed in place of deceased 
tnutees under a power in the inatrunent of tmat and there is no pereoni^l 
repwseaUtive of ^e last surviving tniatee Ceme'e TrueU, [1895] 11. &. 
172. dsitinguiahing Be hW SetOmnent (1837). 24 Beav. 426). 

(l) Trustee Act. 1698 (56 k 57 Yiot o. 58), s. 85 (1). 

im) 2M.. i. 35 (8 )h 
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transfer of etock is vested b; an order of tbe coart maj traasfer tbs 
stock to himseU or another per bod » according to tbe order (n). The 
court may make declaratioos and give direotiODa oonceming tbe 
manner in which the right to any stock or chose in ^tion vested 
under an order is to be exercised (c). 

237« The Banks of England and Ireland and all other companies 
mnst o))ey every order according to its tenor, and after notice in 
writing of an oi^r relatiug to stock may not transfer any stock to 
which it relates or pay any dividends thereon except in acoordanee 
with tbe order (p). 

(ir.) In Oa*e Lvnalk Ttudet 

238. Where a lunatic or person of unsonnd mind is solely or 
jointly seised or poftsessed of any land(f) upon trust, or is solely 
or jointly entitled to any stock or choeo in action upon trust, the 
High Court has, under tbe Lunacy Acta. 1690 to 1911 (r), powers of 
makiDg vesting orders, or of appointing a person to convey the land 
or release contingent rights In it, or to transfer the stock, similar to 
those which by the Trustee Act, 1898 (a), aro conferred on tbe court 
having jurisdiction under that Act (t). The juriadiction o! the High 

(a) Trusic« Act. lftS3 (5S U 57 Viot. c. S3), a. 35 (3); tU 
ri803J 3 Ch. X33. C. A»: JU 0. M. Q.t8pin$i9r {a Penon of Umound 
Miwl nat$o Founds [1S9S] 2 (1i. 324.A. 

(p) TruHteo Act, 1393 (50 A 67 Viot. c. 53), a. 35 (5). 

(p) Jbid., 9. 35 (3). (4); Ue Orcgwn, 9upra,ptr Linpi.ST, L.J., at p. 237: 
Jle O', il/. 0., Spii^ikr (a Prnon of VnMOnnd Mind not to Poiond), tupro. 

( 9 ) looloding ]iM)d in any hritish p(M< 80 Aaion (Lunacy Act, 1390 (63 A 64 
Viet. 0 . 6). a 1 10 ), Before this Act land io Ireland was not within tbe 
)\mMj juriadictiori: see Ro LamotU. a LunctU (1875), 4 Ch. D. 325, C. A.; 
Ro HodgtoH (a Ptrton of rtkaovad Jftad). [Lord) v. Rod^ton (1879), 
II Ch. i). 888, C. A.; kt 8mytk (1885), 56 L. T. 37,0. A. 

(r) Lunacy Acta. 1890 (53 A 54 Viet. c. 5). aa. 135—143 : 1691 (54 A 65 
VicL o 55); 1908 (8 Bdw. 7. c. 47), a. 2; 1911 |1 A 2 (leo. 5. c. 40), 0 . 1. 
The pn^c^ure relatuiff to orders under the Trustee Act, 1893 (56 A 57 
Viet. c. 53). appliaa (R. S. Ord. 55, r. 133). Before the Lunacy Act, 
19M (1 A 2 5. 0 . 49), theae powers were ezeroieable by tbe judge in 

Lunacy; and it waa aometiinea ueoeaaary to make an application and to 
rlraw up tbe otdof thereon both io the Chaaoery niviston of tbe High 
llfMirt and in Lunacy (Be SirtoaH (18S0), 8 W. R. 297, C. A.; Be Boyco 
(1864). 4 De a. J. A Sid. 20A C. A.; Be M., [1699] 1 Cb. 79). 

( 1 ) 56 A 57 '^ot. 0 . 63; aee pp. 103 at iw., oaA. 

(!) Lunacy Aet, 1911 (1 A 2 Geo 5, c. 40), a. 1. A veating order under 
theeo proviaioni cannot be obtained in a county court (Be Soyoe, [1892] 
1 Q. B. A#2.0. A.). It may be made where the trustee ia a criminal lunatio 
{Bo B., [1906] 1 Ch. 730. *C. A.), or where, under a power for that purpoae 
oostained in the insCniffleot of tnat,* a new trusts hae been appointed 
in place of a lanatiQ tnatee (B« Beat (a Ptrton of Vnoo^tmd Jltnd noi$o 
Potnd bj( InifnMion^ Bo Beboetfl B ill Twtl (1873), S Cb. App. 736). 
ApplicaUona iot veaU^ ordeat are govemod by the same rolae and piio* 
piplea aa appUoationa for the appointiDeot of new Wustecc; aeep. 78, aale. 
Toe ^plicamn abould be e^ca on the committee of alunatiolrua^tB^ 
S/mmoros (1H6S), S Be G. A G. 390, 0. A.), but i^eed not be aerfed 
an a tnatea gf unsound mind not so found (Ba Boat (u Vorton of Untonnd 
Rind nef to Found 5y InquMiom)* Be BaweoodN F40 TfuaU, awpro .* B^ 
(IrccH {oPtnon of Unnound UiniuHto Fownd)»R4 Murion't TmoU (1876). 

10 ill. App. Aa to aTeetasgorderoIlaim vrated in a lunatic whkn 

11 aold by Older of the court in a creditor'a admioiatration action, act 




Past 


Ill 


Court in 4ho oaoe of a lonatie tntBtoe wbo h hn infant or who U ont Baor.s. 
of ibo jnrisdiodon {u\ or in a oaae in which tbero has bean an order Tenue 
to sate (w), is not afeeted hj the proviaioiifl of the Lunacy Acta. and tuns- 

Theor<to«inay vest the property in the other tnuted8(a)i but 
such an order U, it seems, only made when the land is iminediateiy _ 
di?isible {b), and not when Um trosteea have continaing duties to 
perform (c). 

Where a trustee baa become lunatic it has been the prav.^tice 
to appoint a new trustee and not to vest the truf t property directly 
in the beneficiary (d). 

339. Where the judge in Lunacy orders the committee of tbe wiuivcos. 
estate of a lunatic to exercise in the name and on behalf of Ihp 

lunatic a power of appointing a new trustee which is vested ig the t 

lunatic (e), be may make any order respecting the property which, Mwtnlitn. 
under tbe Trustee Act, 1898 (/), might have been made ou lbs 
appointment of a new trustee there under (p). 

(v.) fiy thi CharUf (hmmUtitmm, 

340. In the case of charitable trusts (k) tbe Charity Commis* (Viu urmt 
sioners have concurrent jurisdiction with the High Court to make 
vesting orders as to the trust property (t). 


8 bct . i.^Vacaium of Office, 

Sus-Sscr. 1.— Bd&cment. 

341. A person cannot be compelled to remain a trustee and act in Wbntnuue 

____ ^^7 Ktlrt. 

As ITra^, Gregory v. MouiUy (1969), 1 Pe G. J. k 8m. 366, C. A.; sud 
as to an order vestiD^ lesseliold properly of a lutiatio in pcrnoiii wbo 

S iirobued it irom biiu while of sound mind, see £e f'agani (o Vorton of 
WsiU if tad), JU FaganCi Treat, [ISOS] 1 Cb. 936, i A. As to Testioi; 
tbe right to call for a transfer of and to transfer stock staodiog in the 
name of a Jonatio irustoe, see JU Qrogean, [2633] 3 CL 233, C. k.; JU 
0. U. 0., Spinitier (a Pffrton of Uneouid Miml not $o Fo%Hd)y [1636] 2 CL 
324, C. A.: pp. 108 rl aeq., a%U. * 

(a) Lunacy Act, 1890 (63 k 64 Viet. e. 6), S.^US ; see Ar Arrvwrm4tfc'f 
Tnufr, Bo Thompion (a Ponon of Unoonnd Mind) (1868), 6 W. E. 642. 

(v) flemnp v. Cinri; (1868|, 4 Cb. App. 167; lie Stnm}H!r, Btamper r. 

Htamjhr (1882), 46 L T. 372; JU Gardne/# TrMfe (1878). lU CL D. 23; 

Caowll ▼. Bkoon (1833), 69 L. 1'. 864. 

(a) lUUon, [18921 1 CL 348, C. A. 

{h) Bo Eodgaon {a Poroon of Uniiound Mind), KnUU {Lord) v. Sodgaon 
(1879), 11 CL D. 888, C. A.; Bo WaUon (u Perton of Unoound ilAfld) 

(1881), 19 CL D. 384, C. A.; 22e Wachor (1882), 22 Ch. D. 636, C. A.; 

^ Jfdf^s. a L«n/Ut<r. Be Tontt'a WiU {IBBi), 26 Ch. D. 746, C. A. 

{6) Ro Nook (1881), 16 Ch. D. 603, C.\;Ri Aat&n (1883), 23 CL D, 

217, Q, A. i Bo Bay (1882), 47 L. T. 600, U. A.: and tee p. 77, oiUe. 
id) Bo EoBand,Be Eowarik'e TtntU (1881), 16 CL D. 672, C A, 

(•) Lunacy Act, 1890 (63 A 64 Tut. c. 6), a 128 ; see p. 72, anU, 

^ 66 A 67 Viet. «. 63; see pp. 106 si oog., 109. 110, onto. 
tf) Lunacy Act, 169C (63 A 64 YlgA e. 6). a 129. Under tbe Luoscy 
Am, 1891 (64 A 66 ^ct. c. 66), 9 . 27 (i), the^order may be made tj a master 
is Lunacy {Ro FnUor (c Ponon off tjnoonmd Mimd mU oo Found), [1900] 2 
Ch. 661, C. A.: Bo LangdaU {a tmaOU), [1901] 1 CL 3. a A.h 
ik) Sm title CfUBiTiB.H VoL IV., pp. 101 ot m^. 

(() 8ee ibid., pp. 264 et oog.. 314» lib. 
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SfOT. 4. the exeeation of t trust (I*); bat a traetee, who faaa accepted a trust* 
Tacationoi canoot from mere caprice or other trivi^ caQfie,or owing to some 
act or dreum stances affecting himself pereonallj* throw up the trust 
at the expense of the caiui que trxut (t). He maj, h<7weyer, insist 
on being discharged at the expense of the trust property, if he has 
served for a long time and is of advanced age and in failing 
health (m), or if much litigation has taken place (n), or other difGcalt 
circumstsmees have arisen in connexion with the trust which did 
not exist and were not contemplated when he undertook the office (o). 
In such casee* if he cannot otherwise obtain his discharge, Ije may 
apply for it to a court of equity in an action to administer the 
trust(p), and he is not bound to show that ihero is some other 
pcrsou ready to accept the trust (q). If no person is willing to do 
so if may bo nocessary to postpone the discharge of tho trustee 
aud koop him liefore the court; but if this is dune the court takes 
earn that he shall not suffer thereby (r). 

How 242. Except so far as authoriRcd by statute (i) or by the iiistru- 

mout, if any, creating the trust ((), a trustee can only retire during 
tho continuance of a trnst hy the valid appointment of another 
trustee in his place (a). 

]\y Htatute (b), if and so far as a contrary intention is not expressed 
by the instrnmont, if any, creating the trust, and subject to the pro^ 
visions of tliat iostruiiient, where there are more than two trustees, 


(At) Fortkaio v. (1S56), 20 Beav. 46C, fwr RoHiiir, M.ll., at 

p. 407. 

(l) ffeward v. Fhod$$ (1837), I Koeo, 581; Courtenay v. Courtenay 
(1845), 8 Jo. SfLat. 519, perl5uO[i£)«,L.C., atp. 520; ForiMwv. Higgineon 
supra, at pp. 480 et $tq. 

(m) Oarainer v. ifowtee (1856), 32 Beav. 306. 

in) Barker v. J^erle (1605), 3 Drew. Sin. 340 

(o) Cooantry v. Cov^ry (1837), 1 Keen, 768 (where the ieaaat for life 
bad oLarced the trust prepay with antmiUce and other incumbrances) s 
dfia^voca V. Wakrferd (1830), 1 Beav. u7C, per Lord LAMOpana, M.K., 
at pp. 581. 582; Foresaw v. Kiggimva, eupra; Oardiner v. Downee, 
iuprti. Iter BoMIU.r, M.R.,atp. 307. 

(p) rorehav v. }iiggi4wif eupra, at p. 487 (where the persons having 
ih(' power of appointing anew trustee refiued to exercise it); Re (Jhetuynd'i 
ddfUiucni, Se4trubrifk y. SertHeon, [1002] 1 Cb. 1)02. 'i*he court cannot 
umlor the Trustee Act, 1893 (55 & 57 Viet. c. 53). s. 26 (1). a« to which 
S(*c pp. 75 et ante, diaebarge a trustee (Rs AeUm (1883), 23 Ch. D. 217, 
C A.; Bs CAsboyMTs SeUlement, Scarubrick ▼. Fevintan, eupra, per 
Faewsll, .T., at p. 603). 

(f) CeurUnay t. Courtenay, dupra, at p. 533. 

(r) iOhi, at p. 533; see Re Cketieynd'e SMenerU, SearUhriek r, 
yroineon^ eupra, at p. 504. 

(#) Trastee Act. 1803 (55 k 57 Viet o. 63), s. 11; see the text, infra. 

(I) See Encyclopaedia dT Fonpa and Presents, Vol. HI., p. 2jm. 

{a) V. Oeborue (1801)* 6 Yes. 455: TFilMfiton v. Farry (1828)* 
4 lluss. 272,376 ; idaiwt v. Fcynter (1844), 1 OoR 530, 534; Oourienay 
Ooufteway, euprn, at p? 533; Forekiue v. Eiggineen. eupra, at 
p. 487. If a tniatee of a tniat fund pay* it into oourt. be thereby so far 
retirea irom the tra^t that a new trustee can be appointed in his place 
tinder a pewst to appoint a new trustee in the place of one refusing or 
deolioing to act (Rs wiUiaai#' Setikmeni (1858). 4 K. 4( J. 87). If a new 
truatee nu not peen effectually appointed, the retiriog trustee remains 
liable (Pearcf v. Feaeoe (1866), S3 Bear. 248). 

ib) Ituatee Act, 1603 (56 L 67 Viet. c. 53), s. 11 (1% 
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0 D 6 o{ them mey hj deed deelere that he Sesiree to be dteoharged 
from the trust; i& that case, it his oo’tmstees aud the other peraoQi 
if anj, who is empowered to appoint trustees of the trust consent hy 
deed to his discharge and to the vesting of the trust property in the 
co’trustees alone* he is deemed to have retired from the trust, and is 
by the deed discharged therefrom» without any new trustee being 
api)ointed in his place (r). When the Public Trustee is appointed a 
trustee or co-trustee luaj retire under the above provision without 
the consents thereby required aud notwithstanding that there aro 
not more than two trustees (J). 

243» Where a trustee is justified in retiring, he is not liable to CotUkihl 
pay any costs occasioned thereby; but whether he is entitlod to hi| rtsu^oi 
own costs in the matter depends on the circumstances of the caB#(c). 

A trustee on retiring, and tlie reprosenUtive of a decoasod trustee 
on transferring the trust pro}H3rty to a new trustee, has a right to 
an examined copy of the deed ap|»ointing the new trusUte, Init not 
to a duplicate thereof, or to au atteeted copy of the instrument 
creating the trust (/). 

244. Where a trustee retires in favour of another person in eon- Corrupt 
fiideration of a sum of mimey paid to him by that jwrson, a court of "liremeut. 
equity will declare the deed containing the ap)>ointment of that 
jHtrson as trustee to lie void, so that the trust and the trust 
property will remain in the trustoos in whom they wore vested 

before it was executed ( 9 ). 

245. A trostoe who retires in favour of a new trustee, with the Jict^r«aoDt 
knowledge or suspicion that a breach of trust is intended to be 00 m* 

inilted after bis retirement, is liable for any loss occasioned by ilio oUruit 
breach of trust (/()• H one of two trustees who feels no confldeuco 
in his co-trast^ retires in fayour of a new trustee appointed by 
that co4ruAtee, he renders himself liable to grav. risk in the eyeiit 
of any subsequent misconduct on the part of the continuing trustee 
and the new trustee (i). 

246. The retiroment of a trustee dods not torroinate bis 
liabilities as a shareholder, or in any other capacity in which ho has rsSvbent 


(0) fru^teo Act, 1893 (06 & 57 Vict.c. 53), s. 11. This provision applies 
to and includes tnisti^ for the purposes of the Settled Land Act, 1S82 
(40 & 46 Viet. 0. 38), and the amending Acts. wLctlier appointed by the 
court or by the settlenient, or under provisions contaiood in the settle oont 
(Trustee Act, 1893 (56 it 57 Viet. e. 03), s. 47). 

(d) See p. 214, pott. 

(e) A.»Q. ▼. (1656), 2 K. Sc J. 671, per Wood, V.-C., at p. 673. 

(J) WarUr V. Aadmon (1853), 11 Hare, JOl j i>» to his right to a i^esse, 

lee pp. 116, 117, post* 

(g) Suodsa v. vroeiland (1866), 3 8 m. 5( G. 192. 

(A) W9beUr T. Le Bunt, U Hunt v. Wtb$(er (1861), 0 W. B. 918. C. A .; 
IklairU y. Came (1863), 32 Bear. 564, par Romillt, M.R., at pp. 607, 
558; Clark T. HoiAtns (1888). 37 I4 J. (cii.) 661. 566. C. A.; Httui v. 

[1898] 2 250. But he will not be hablefor an entitely dllforeat 

breach of trust from that which was contemplated when he mired (Clark 
T. ffesAtfis. tupra. at p. 567)* 

(i) i'orsAow T. Eimaean (1855), 20 Bear. 485, per BomuT, ILB., at 
B-487. 
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inoiuTed liAbili^ to third pertooi, ootil he has takao the proper 
etejHf for getting rid of thoee liabilities hy transferring the sham 
ont of his name or otherwise (kX 

247. A trostee who has retired from the trost cannht after the 
lapse of seTeral jears resume his position as trustee without being 
formally reappointed {[), notwithstanding that his retirement and 
the /-ppointmeot of his suecessor were not fonually effected (m). 

, Hi li'SscT. 

248. A trostee (^u be removed from the tnist by the appoint* 
ment of a new trustee in his place in any circuinsUuces in which 
the power, if any, in the instrument creating the trust or the 
Btati 4 U)rypower{fl) aulhorises such an appointment (o). 

249. The oonrt removes a trustee where be refuses to execute 
the trust (p), or has mismanaged the trust (^), or has diHoualitied 
himself by his circuriiHtaoces or conduct from ooutinuing to Lola «he 
office (r), and may, perhaps, do so if his continuance in office would be 
likely to be detrimental to the trust owing to his being out of sym* 
pathy with the objects of it(s) or with the eeMtni$ qat fnut (a). A 
trustee will not, however, be removed against liis will on account of 
a pecuniary embarrassment which has ceased to exist and which 
does not appear to have iuiperilled the intoresis of the ventuU qtu 


{k) MikhelTt {AUxandtr) (7c«# (1679), 4 App. Cas. G47, 067, 572, 676. 
(I) Lan«a$kin v. Lanwkirt (1848), 2 Pb. Sr*?. 

{m) iWi. 

(n) Tnuiee Act, 1893 (66 A 67 Viet. o. 63). t. 10. As to the removal of 
tnisteea ol ohahtablo trusts, see title (^xritiis, Vol IV.. pp. 268 H «m. 

(o) See pp. 67 H ank. 

ip) PalairH v. Cartw U863). 32 Besv. 664 : Luk$ v. tiouik Ktnginoion 
UcUl (Jo. (1679), 11 Cb. D. 121, C. A., por Jassm., U.R.. at p. 127. 

( 9 ) Si ports Phelpi {a Imnatk) (1742), 9 Mod. Rep. 357; Ex park 
BspAohif (1800), 6 Ves. 707; Pratfirid v. y/rtin (1866). 17 B<'av. 622. 

(r) ^lUard V. ^jrf# (1793), 2 Vee. 94 : PuMtinfjhrto^ v. iSfc^rbom (1846), 
9 Beav. 424, 427 et ttc.; O'lUiU^ v. AitUrton (1849), 6 Hare. 101; Bif 
ZaAvu'-h (1844). S 1. Eg. R. 561; Ckaritabk Dim^iUono ComnUiiontTt 
T. ArchboW (1847). II I. Eq. B. 187; 1. 0. v. Murdock (1852), 1 De 
G. M. ii 6. 86, 0. A.; S. €.. on further directions (1866). 2 K. A J 671 • 
2loorB V. (1894) 1 1. R. 7A The court, on applicatioD. 

removw a trostee who has committed a felony (Be Danoou (1899), 46 
W. R. 73). or a trustee who has become bankrupt, where in admimster- 
ing the trust he has to receive or deal with trust monev so that he has 
the oppottunity of misappropuaUDg it {So Barler*$ TrueU (1875), 1 
Oh. 0. 48; Br Adam' I'ru^t (1879), 12 Cli. D. 634), ox where, b^dea 
the baakra^y, he has acted in a manner prsjudioial to the trust (So Botk 
Mookam T.v^k (1897), 41 Sol. Jo. 209). Friction or hoj<tUity between a 
trustee and the prraon who baa the preaeut beneOdal Interest in the trust 
property ii not of itself a xeastn foribe removal of the tmt^; but it is 
taken into aooonnt, where ii is grounded on the mode in wldob the tmst 
hss bsHk administered, ot where it has arisen wholly or parikUy out of 
substantial ovnrohargesbTtbe trustee agamst the trust propertvfil^amtidl 
T. Bfosrt UB84), 9 App. Cas. 371, 389, F. C ). 

(#) V. Hardy ( 1861). 1 Sin. (w; a.) 338, per Lord Ciukwobth. T.-C., 
M a. 167; but see A. O. v. Cllsfhom (!856). 4 De G. M. A G. 691, 632, 
C. A.; Lmorotfdi v. Brears. tupra, at pp. 386, 387. 

(o) A.«€. V. Uurdy, iupra. at p. 267 ; but see A.-G. v. OUtvkam, lapru. 
84 p 632 1 Lmor tki 6, Bmr#, supra, at pp. 286, 287. ^ 
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Wbeo a trustee is removed, he is asiudly ordered to paj 
the costs of his removal (c). 

250. In the absence of eiroomstancee which, under the power» if 
any, in the In str ament creatin;^ the trust, or under the statutorj 
power (d), authorise the appointment of a new trustee, the court 
cannot order the removal of a trustee against his will in proceedings 
under the Trustee Act, 1898 but an action must be instituted 
for the purpose (/). 


251. The office of trustee terminates on his death but bis 
estate may remain subject to liabilitiee incurred during his trustee* 
6bip(^). 

SUB-Ssor. 4.—TVmm/ion e/ TVect 

252. When a trust has terminated, the persons who have 
become absolutely entitled to the trust property can require the 
trustee to transfer it to them at their expense (iX on fiimiabing to 
him cloar proof that bis dutiee and reeponeibili^ are at an end (k). 

253. A trustee is bound to band over the trust property to the 

right person (Q. If, therefore, bo is deceived by a oortificate 


(t) Bs Bridgman (1860K8 W. R. 508 ; A$teU Cs. v. 

Etteutori and Imuranee Carpmfian (1896), 65 L. J. (OB.) 74. 

( 0 ) A.^G. T. Murdoch (1856), 8 K. A /. 571, por Wood, V.*C., at p. 578; 
Palairfi v. Cww (1663). 32 Beav. 564. 

(d) Bee pp. 73 H «vr.. nntf. 

(^) 56 A 57 Viot. e. 63 ; nee pp. 76 et ani^, 

(/) Brid^n (1860). 8 W. R. 508; Be BlaneAard (1861), 3 Do 0. 7. 
& J. 131. 0. A.; Be (1684), 61 L. T. 45, (\ A. The court caonnt in 
proceedinst under the Trustee Act, 1803 (56 A 67 Tict. e. 63). inquire aa to 
the alleged insanity of a trustee where It U denied by him {tU Comh$^ 
tttpra). 'rhe court uxnally effecta the remoTa! of a tmitea by eppointuig 
another person in hU place. 

(^) As to the dcvolulion of the trist property. so*« np. JOO. )oi, anU; 
as to the deTolutinn of the trusts and powers, see pp 169 sf coq., poet. 

(h) See p. 18.5. poet. • 

ii) Taylor v. QJmvUU (1818), 3 Madd. 176; E%iqht ▼. Mari^ (1829), 
1 Russ. A M. 70 : fTtnis ▼. lliHOX (1830), 4 My. A Cr. 197 ; Pttcle t. Pan 
(1839), 1 Bear. 600; BMfcrd v. BMppi (1841), 3 BeaT. 434 ; Be KnigkVc 
TfMttf (1859), 27 Bear. 46. As to payment to an infarii bonefloiary, see 
title Invants and CHii.pftXK, Vel. aVII., p. 66. 

<i) Solford Phippe, swpra, per Lord Langdai.b. M.R., at pp. 440, 
441; WaHer v, Andorton (1853), 11 Haro. 301, per WOOD, V. U., at 
p. 303. it in spite of adequate proof, the truetee refuses to make the 
transfer, he is liable to be ordered to pay the easla of uy proceediDgs 
reodered DCoessary thereby {Jena t. £ewii (1786), I Cox, Em. Cae. 199; 
WilUi T. Rieeor, tmpta ; TAorOv t. JeoU < 18491, I T. A C. Cn. Oai. 438; 
Be OoAr*s Trusts (No. 2) (1666), 26 Bear. ^6, 367). Tlie fact of his having 
acted under the advice of couiiiel is not an abs<ilute protection to him in 
aueb a case {Devey v. ThonUon U851). 9 Hare, 222, per Tuunki, T.-C., at 
^ 232). 

(1) Baom ▼. ffidtsew (1861), 30 Bcav. 136, pet ROMnxT, M.E., at p. 141. 
A trustee diftributing trust property sboold inquire as to tha^valuc of the 
securities distributed; ses Be BmkM, BfooAse v, fepAf. [1914} I ih. 658. 
Where the share of a ceeiui q%e fmsf has boon mortgaged, the fact that the 
mortgagee ii empowered to give a valid receipt lor the share does nqt 
reodar it oblipWry ea the tnstes to hand over Ike whole abate to hia» 
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or other false evidence aod hands it over to the wrong person, be 
is liable to the rightfoi eeitui qu4 trust for 00 much of it as cannot 
be recovered from the wiongfal recipient of it or from the person 
who committed the fraud (m). « 

2M. Where all the actual or possible cestuis qM triut are in 
existence and m juris, they may together pQt an end to the trust 
in whole or in part or discharge a trostee therefrom (n). On the 
other hand, a trustee cannot by an act 0 ! his uwn, without communi¬ 
cation with hie cestui qve trust, denude himself of the character of 
trustee till he has performed his trust ( 0 ). 

255. A trustee should preserve a record of the termination of the 
trust, in order to preclude the possibility of a question being sub- 
eequtnily raised as to whether U has in fuci taken place (pX 

SUS*8SCT. S.'^Peleain. 

256. Where there is an instrument declaring a clearly defined 
trust, and the trustee pays Uie income or transfers the capital of 
the trust property in strict accordance with tho trust, he may on 
the termination of the trust require an acknowlerlgment that the 
accounts are settlod (^), but he has no right to require a r<.1naRa 
under seal (r). Where, however, there is merely a parol trust. atiJ 
DO evidence as to its exact terms or as to the amount of the trust 


where it exceeds in amount the sum dne on the mortf^age and the trustee 
has uotiee of subaequent incumbrances on it (iife Bell, Jeffery v. Bayles, 
{10961 f CI 1 . 1. C. A.; flcrUfi v. ir^«<rrn. 1 (;ii. a:>0, 3.>6, A ). 

(a) tim^es v. HieJeton (ISUJ), 3o Jlrar. K3S. 

(n) Wiltinium ▼. Pnrry (JS2S}. 4 Hues. 272. per Lsacii, M.R., at p. 276 ; 
Kinq y. VtdhNt {1S52), 1 Drew. 308; Anson v. BoUsr (1670), 13 Ch. ]>. 
141. Wlicro a irustoe is called upon to part with the tniat property on tho 
ground that the cMlat qus inui has put an end to the trust, no Ucutitl^ to 
clear uvidence of the fact that the trust is at an cod. including the pro* 
dartiou of an/ deed or document which has ciTccied that result {Hoiford 
T. Vkiofts (1841). 3 Bear. 434); and he is ciititlod to lui costs of legal 
proo(«oaiopi instituted to compel hitn to part with the trust property, where 
eaffioieot eTidence of the»termination of the trust baa not been previously 
produced to him (ibid.). The existence of this power of tcrinioaCing tho 
trust may render valid a disposition which wonld otherwise transgrees 
till* ruin against perpetuities; see title PEftPRtujTiBR. Vol. XXII., pp. 319, 
n**ft 327 

( 0 ) Chalmsr v. Bradl^ (1619), 1 Jac. & W. 31, per Pluicbii, M.B., at 
p. 88. 

(p) Payns V. Epons (1874), L. R. 18 Eq. 356. 367. 
iq) Okidwxck v. Bsotlotf (1845), 2 (JoU. 137 ; B'riqhi’s J'nuii (1857), 
3 X. 6t J. 419. If such acknowledgment is reused, he can iuust on the 
Mount being taken by the court (t'Aofhnrt v. IlnfdUy, supra). 

(r) Kiny v. ilfvIfiKS. nspra, jter Kikpeuslet, V.-O., at p. 311; Warier 
T. AiUJsrton (1853), 11 Bare, 391» per Wood, V.-C., at p. 303. A trostee 
IS not in all oases entitled to a formal deed of release; in many cases the 
raoeipi of tbe osstui qae trust is a sufficient discharge {Re RobsrU'e Trusts 
(1869), 38 L. J. <ca.) 708. par Hauns. V.-C., at p. 709). The deeire f^ 
a release on the part of trustees is not encouraged; a receipt from a 
parson entitled to monej ie tbe host release for the psyment of it {Re 
Hcii4a's Tresis (1877), 5 Cb, t29. Halims, V.-C.. at p. 234), and no 
more oau be required where executors or trustees are tbe persons entitled 
to receive trust tnonsr {Be Oaisr^s Trusts (No. 3) (1858), 25 Beav. 366. per 
BonuT, H.R., at p. 367 ; Bs BosMs Trusts, spprf). 
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property^ or where trustee is required 4o deal with the proper^ 
in a msDDer diflwDg from the strict tenor of the trust, he can 
legallj demand a release bj deed(sX Where a crifet que tr^ut has 
settled hiSi share of the trust property, the trustee is entitled 
to a release from him, but can only require a receipt from the 
trustees to whom it is to be transferred 


Part lll.—Administration erf Trusts. 

Sect. 1.^Duties of Truttfa, 

Si*B*6Ecr. /nOMmi. 

257. The first duty of q trustee is to acquaint himself with tho 
terms of the trust under which he acts (a), and with the state of t]je 
trust property (6), and with the contents of all such JoedH, notices, 
and other documents and pajiers relating to or affecting the trust 
property, as come into his possession or under his control (c). 

258. A trustee must take all roaaouable and proper measures to 
obtiiin posHoasion of the trust pro|Hirty if it ia outatanding (d), and 
to get in all debts and funds duo to tho trust oetale (r), uud to 


(i) Eta^ V. Afullins (1862), 1 Drew. 308.311. As terrkssi'Hin n^Hpwtof 
hioAchvs of trust, sco |>p. PJO. 200. peci; as to releases ^neraJly, see title 
CONtSACT, Vol yil.,pp. 434 ti <eg. ,* as to titicaae by an infant U nHloiary, 
seo title Ineakts ako i'niLOUN. VoJ. XVII.. p. 86. As to matiug uaido 
a release executed under a mistake, see title Mutaeb. Vol. XXI., p. 10. 

(0 Es Caier'i TrwU (No. 2) (1668). 26 Hear. 366. 367. 

(а) UnlUiwi v. Lloyd (1688), 30 Ob. D. 686. per Kekewicu. J., at p. 601. 
A troslco is not liable for failing to act in a tnist which has never been 
brought to his notice ( Youde 7. CUmd (1874), L. R. I • Kq. 634). 

(б) ▼. 021tt<er(1887), 67L. T. 230, per Kat, w., atp. 241; Uolloun 
T. Lloyd, sttpro, at p. 60). 

{e] Ilallcvi v. JJoyd, eupra, at p. 601. Hut new truHlroM, when appointed, 
are Dot bound to innuire of reuring trustees wk^thcr they have received 
notice ot any incumbraace on or other dealing with the irust property 
(tM.; Pkwpa 7. Xorsyroce, Proner t. PMpp4 (1873), L. R. 16 Eq. 80, per 
JiVES. Uf., at p. 00). 

(d| PoveU 7. £von« (1801), 3 Ves. S3d; Cqffrey 7. Darby (1801), 6 Vos. 
488; Mucklo%o 7. ftcUor (1821), Jac. 198; Orwry v. 6‘rspory (1836), 
2 Y. 6c C. (EE.) 313; Booth r. Booth (1838), I Kcat. 123; Penviok 7. 
GreefttfeO (1847), 10 Bea7. 412 ; Sineo 7. Eyrt (1847). 6'Uare, 13? ; /?(yUs 
7.^y (1849), 1 Uac^ScG. 422, C. A.; hf'Gaeheny. l)ewy Devy. M'QoAen 
(1861). 15 Bea7. 84; Story 7. Gops (1856), 2 .Tur. (K. 8.) 706; Yaylof 
7. (1868), 4 Jv. (N. S.) 204; Grove v. IVtoe (1858), 26 Beav. 

103 : Weelmordond t. BoUand (1870), 23 L. T*797 ; Be Pilling, Ex parti 
Oyta, Ex parte Smith (1873), 8 Cb. App.4U, 717. As to the du^ ol ail 
the trusteee, where there are sereral, to possexs themselves of the trust 
property, see p. 123, poet ,* as to the custody cl securities and doouaients 
pt utle, see p. 100, 

(•) Loweon r. Copeland (1787), 2 Bro. C. C. 136; Gregory 7. Gregory 
eupra; Wile* t. Gnihaai (1834), 2 Drew. 238; Orrett 7. (Jontr, Coreer 
T. Oftatt (1835), 21 Bear. 32, 36; Be Brogdati, Billing 7 . Brogden 
(1888), 38 Ch. D. 346, C. A. But be may exercise a reasonable 
dison^n as to the time for so doing (Biion 7. Bnaion (1833), 1 My. 4c Cr. 
80; Bsvliy 7. AdoqM (1840), 2 H> L. Cas. 723). He must not allow renU 
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Ikcm AFZ> Tbvstem, 


SiOT. L preserve it and secure it from lose (/) or risk of loee (g), If MC6e« 

Ottei of eary, be mae( iostitate legal proceedings to effect its eeoarity or 
Tmtees. recovery (k); and he eboald, where he 1^ a reasonable prospect of 
being able to do so euecessfal>y» defend aoticms brought against him 
in respect of the trust property (i). Ee is not, however, bound, 
with a view to recover trust property, to take proceedings ^oh 
from the tinancU poeitioii of the nerson liable to reetore it or 
otherwise would be clearly useless (fc). 


or interest to fall into arrear (TM» v. Oarpmter (ISIS), 1 Madd. 2S0, 207, 
298). UnJen exprraUy autboriaed to forbw doin^ ao, be must enforce a 
bond or oovenunt in lavoor of the trust estate entered into by the creator 
of the trust (lulh^ r. Biaiuoni (1860), 10 1. Ch. R. 194 ; 1roodhoui0 v. 
Woedhoun (1809), L. H. S Eq. 614, per Stvaht, V.-C., at p. 520; Se 
Broo<kn, jmn^ w. Bro^ (1888). 38 Cli. D. 546, C. A.). 

ifi SiMtm V. fTilderi (1571), L. R. 12 Eq. 373; Ktnedoii ?. Cosgman 
(1877). 25 W. R. 345;if1882), 51 L.J.fcii.) 447, C A. ;Ltn 0 
V. [1891] 3 Ob. 82. C. A.. pcrLi)fnLEr, L.J., atp. 90; 

I/aveloeJe r. /7ar«Mf^JU4m (1806), 12 T. L. R. 200: and H^e pp. 122. 183. 
poil. Where a trostee has Ukeo reasonable precautions, he is not liable if 
the trust property is stolen or lost without default on his part while in hii 
possMsion (Jonet t. /Mrin (1751). 2 Vce. Sen. 240; Joh t. Job (1877), 6 
i 'h. D. 552 : Jobsca ▼. J^oimer, fl693] I Ch. 71); aud a tmstee has bMQ 
held not liable for loss through too fraud of his solicitor's olerk {He Sniik, 
Smith V. TAompsoa (1902), 18 T. L. R. 433: compare WiUwm v. 
/fyrrm (1902). 18 T. h. K. 172). But be is liable for the loss of title 
dfVMls unless he c^ show that it was due to inevitable aocidrnt and not 
to ucgligcnce on his part (Brown t. SewtU (1853), 11 Haro, 49, per 
Wood, V.*C.. at p. OiUigtm ond SitgerU t. A'otiomil Bank, ud., 
[1901] 2 i. R. 518). As to uisorance by a trustoe. see pp. 145. 146, 
post; title Iksvtukcb. Vol. XV!T., pp. 372, 520, 523. 524, 545 rl $eq., 563. 

(^) Marmtinara t. Cnrty (1867), 1 I. R. Eq. 9 , C. A. ; CImiv v . FiU^ 
(1881), 7 L. R. Ir. 229, C. A., per Mat, C.J., at p. 247 ; Buflocb t. 
BuUmI; (1885), 56 h. J. (cn.) 221. Esoept where otherwise directed or 
autbonsed by the instromsot cn^ating the trust, a trustee ought to get 
in trust property inveeted in trade or lu any other hatardoui mauner 
(^triflMis v'Booth (1848). 11 Beav. 27.1). SMuhtiM payable to bearor ough t 
to he deposited with bsnkere (Nendee t. CuHiflWt (1861), 2 John, ic H. 
259; Ht l>e PoiMonier, Dmt v. De rotAoafcr. [19(8^1 2 Ch. 529). and not 
with a soifritor (Eicld ▼. A'tctd. f J894] 1 Ch. 425). Where the trust pro* 
perty consists of chattelsv an iuTentory of them ought to be made and 
kept (Temple ▼. Tkrta^ (1887), 56 L. J. (ca.) 767). Aa to investing trust 
money, see pp. 129 H ecq., poet; ae to insuring ana lopanring bundings, see 
pp. U.'i ft Miq., post; as to leaving trust money in a bank, see Aaoii. 
(n74), Lofft. 4&2; Adame v. CloxUm (1801), 5 Ves. 220; Froece v, 
IToode (1829). Taml. 172: Maedonnetl v. Eardvig (1834), 7 Sim. 178; 
Brown v. Obirk (1837), i Jur. 838 ; Ifunkam t. BUndefi (1857), 27 L. J« 
(CB.) 179; Oongh y. EUg (1869), 20 L. T. 358: and p. 142, pcii. 

(h) Lawton v. (7op«hnii(1787), 2 Bro. C. C. 156; &tiiy v. M<uh (1839), 
3 Y. & 0. {YX.) 205 ; Lnther v. Btancowi (1860), 101. Ch. R. 194; Wooi^ 
kouee V. IfeodAente (1869). L. R. 8 Eq. 514. 520; Afaenamam v. Corey, 
enpro, at pp. 23, 24; Re BfogdeUf BiUing v. Brcprfeii, supra. Aa to tak^g 
action witn reference to a Bui iif PwHainent affecting the tnut property, 
soe Jones v. PmwU (1811), 4 Beav. 06; ss to where a trustee neglects to 
institute proper legal proceedkigi. see pp. 172, 173, ml. 

(i) D'OeeAsaer v. SaoU (1857), 24 Beav. 339, 242; BeiMl v. Wyd)wm& 
(1863), 4 Ut G. F. U J. 25U, C. A.; WalUn ▼. ITooAfwtye (1878), 7 Ch. D. 
606, C. A ; Jte DewfUin, UtweUin v. Ftllmiw (1887), 37 Ch. D, 
317, per Sciactvo, J., at p. 327^^ .^ 

(k) Tfsftiv. fr«rd(1843). 2 H. L. CiS. 777, per Lord LTNDinrBST, L.C.,ak 
pp. 784, 786, 787; FenfitJs r. Gree»*e« (1847), 10 Beav. 413, per Lopd 
LaMODALS, M.R., St p. 421; OMt T. BoUand (1854),M9 Bsjtv. 2^ 271* 
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269. A tnutee most not eonnive at or knowingly laoilitato any net ^ 

or oonduot ol anoUiar perenD which would inyolye a breaoh oi trust DiUat of 
or occasioD IO 09 or wib tha trost property (I); and he loust 
not set np^or abet an adverse title or claim d another person pideu^ lo 
against his csstui gas tnut (m), or nndertake a duty or put bimsalt tnut. 
in a position which is ineonaiateot with hie duty ae truBiue(»X 0 ^ 
aot b a manner incODSiatent wib that dBty(oX He must nsKume 
the validity of the equitable title of his ctitui qu€ frwr until it is 
actually negatived(pX At the same time, ha-has a right to know 
the title of those who pretend to be his csifitis fut trust (g ); and if 
he receives notice of an adverse claim and of an btention to bold 
him liable b case he disregards it, he may obtain a decision of the 
court as to his course of actioD{rX * 

i 

260. A trustee must strictly conform to and carry out the teitns AUmiaiitn. 
of the trust so far as they are for the time being b force (s), including 
each powers attached thereto as are of the nature of a trust or 
obligation (t), and must perform the duties which are attached by 


272; Hcbday v. Fsiers (No. 3) (ISOO), 2S Bcsv. 003 : I7«rirt, AildUon 

T. Topp (1S92). 7 L. T. 90» C. A.; MiUar^i Tr%MU($ v. FoUm ()S07), 3i 
Sc. L. B. 7SS, e04, 806 ; JCt Broaden. BiUifiS ▼. Brsgden (i886h 38 Cb. D. 
646, C. A., per hioras, L.J., at p. 674. But where a trueteo could have 
recovered part of the fund, be » liable Co that ex loot (JfoiCfoHd v. Balman 
(1844), 8 Jur 020). As to releasing or compounding debts or claimi, 
aud agroeiag to a compromise, see p. i4U, poll. 

{1) ijsud V. Qouid^ [ 1898} 2 Ch. 260. psr ksKiWlcH, J., at pp. 268, 269. 

If a trustee retires horn the trust knowing or suspeeiing that tbo irustem 
after bis retiremeat wiU coouiit a breaoh of trust, he is equally Ibblo with 
them for any loss resulting therefrom to the trust estate: nee j*. H 3, rrvlr. 

(») Jsvon V. Bask (1686), 1 Vem. 342; Anwlroii^ d. Tinker y. Pitria 
(1706), 3 Burr. 1898; Kaye v. Powel (1791), I Ves. 408 : Shine v. Ooagh 
(1811), 1 Bali & B. 436. 445: Beveom v. Fhven (1861), 30 Beav. 461, 
470. 

(•) 7al6ol (Barf) v. Bow 8esU (No. 2) (1858), 4 r A J. 139; ifray v. 
Ford, [18961 A. C. 44. per^nl Hk&Schxlu at p. 51. 

(s) OrMUifI V. Boaor, Boaer v. Tamer (1663), 32 Besv. 86. I(o loUHt 
put his own interests entirely out of the qneeUou {Cook v. OoUmgridge 
(1823), Jao. 607, pir Lord Eldom, L.C., at p. 631: see p. 121, post). 

(p) Beddoee v. Pa^h (1859), 26 Bw. 407, 417; k'eligan v. BooIm 
( 1673), 7 1. B. £q. 332. 

(g1 Bwii V. HartI (1874), 9 Ch. App. 762, per Jaii£S, L.J., at p. 766. 

(r) fPioU Y. Zhmei (1854), 6 De G. M. & G. 258. C. A., per TUUKBB, L.J., 
at p. 263. Arming the decision of Wood, Y.*C. ; but see, coiUro, ibid, 
per Enioht Bbucb. L.J., at pp. 264, 266. 

(t) A.-Q. V. Downing {lady) (1767). Wilm. 1. per WmaoT, C.J., at 
pp. 28. 24 : Booth v. Booth (1838). 1 Beav. 125. 128, 129; KnoU v. CoUee 
(1852), 16 Beav. 77 : Bate t. Bidehalgh (1856). 7 Be G. M. U U. 104. C. A., 
per Tubmu. L.J., at p. 106 ; Doeayiss v. Bebinson (1867), 24 Beav. 86 ; 
leodham v. C'tawnrr (1868), 4 K. 6c J. 468 : Xe ifossifipberd'i SeiilemerU, 
Oldffc V. Trelmiiy (1890), 68L.T.296.%98,C. A. Where a tnutee acts 
properly with relmnce to the facts and circumstanoes which oxist at the 
time when be aeta, and iritioh ere known or oug^t to have been known by 

•him at the time, he is not liable, if his action, owing to drcumitazioes which 
subsequentiy oconr, causes a loM to some of tbs ssrtaii gae trust {Be Harst, ^ 
Addtioa V. Topp, tapra. per Livdlit, L.J., at p. M; compass Be Biookeo, 
Bfoakee v. Taylor, (19141 1 Cb. 558). 

(<) Niekisson v. Co<'Hw (1863), 8 De 0. J. ft 8m. 633, 633, 634. C. A.} 
Tempeet v. Gatnoyf (Lord) (1868), 21 Cb. D. 576, C. A.: Be CoarUer, 
0^ V, CsartisTi <Ooart»4r v* fyes (id66)i 84 Ch. D» 1^, C, A.» per 
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Uiv to the admioistratioD of the tniBt(4). The fact of a traet beiog 
administered by the court does not a^Ive the tniBtee from hie 
duties with reepect to it (6). 

It may be in eome circumatances oecesaatr or beneficial that a 
trustee should deviate from the strict letter of his trust; but in that 
case he does so under the obligation and at the peril of afterwards 
Hatisfyiiig the court that the deviation was necessary or beneficial (c), 
unIe»«H he is relieved or debarred from observing the directions 
contained in the instrument creating or regulating the trust (I) by 
the roquedt and consent of all the Wneficiarica, where all of them 
are sni jurU and concur (d); or (2) by an order of a court of com¬ 
petent jorisiliction (<;); or (8) by an overriding statute (/); or 
(4^ by tl]e fact that the directions are illegal (y), or are incapable of 
being filiecrved (A). 

A trustee is bound to execute the trust with fidelity and reasonable 
diligence(t), and ought to conduct its affairs in the same manner 
as an ordinary prudent man of business would conduct his own 
affairs; but beyond this he is not bound to adopt further pre- 
ouulioDS (Ar> In cases of doubt or difficulty be may take legal advice 


Bowr.N, p. 14t ; Re liiQ, Hill t. PikKer, [lS9e] 1 Cb. 962, per 

Kkkkwicu, J., at p. 966. 

(^<) Rifmoftt (AVir/) v. Smilk, RmUh v. AymonI (S/trl) (1877), 0 Ch. D. 469, 
per •!>:»«<Ki.. M. U., at pp. 476, 476. Kvery iruitee has not tbo iame duties 
and (iM'J.). 

(h) Onnttr v. Moort (1866), 3 Drew. 277. 

(r?) IJarrUon r. Rcndnll (1852), 9 Hare. 397, per ToRNU, V.>C., at 

р. 407: Ue Neic,B$ Leaven, Re iferl^y, [1901] 2 Cn. 534, 544, C. A.: and 
SCO p. 107, pett ; but seo Be TaUemacKe, (1903] 1 Ch. 457, 965, 0, A. 

id) Re DuwhfU, Ez pfirU Uugku, Hz parte Lp<i% (1802), 6 Vcs. 617, 
Lord Eldon, L.C., at pp. 622, 023; Wilkimm v. Parr 3 f (]828),4 RuM. 272, 
per Lkahi, M.R., at p. 278 ; Oriffitke v. Porter (1868), 25 Bear. 236, per 
JtOMiLi.T, 51.li.. at p. 241 : lirttdbjf v. If Ikilciturea, [1868] W. N. 81; 
WhorUfH V. MofUrma%, [1896] A. C. 186: Baker afi4 Selmon'o Contract, 

[1907] 1 CJi. 238. 

( 4 !) King V. Atay (1867), 1 De G. J. 663, C. A.; but the court will 
not ordiQ^T overrids tho terms of the trust ▼. Xcw# (1842), 2 

JIare, 4u; Johmtono v. (1845), 8 Beav. 233); see, however, Be 

Wells, Btfyer v. Uaeiean, [1903] 1 Cb. 848, where ooDtiugent interests were 
iDutle absolute in spite of the infaocj of some of the bcoeOciaries; and 
pp. ISO. 181, poet. 

if) A 9 , for instance, tlie Lands Clauses Consolidation Act. 1846 (8 6 s 9 
Viet. c. 18). 8 . 7 (sec title C^iMruLSORT Punensst op Land and Cow- 
J ENtuTlos. Vol. VI., p. 58); the Settled Land Act, 1882 (46 U 46 Viet, 

с. 38), e. 56 ( 2 ) (see title SstttKiCENTa, Vol XXV., p. 668 ). 

( 9 ) Be Roooroionary and General Seeuritiee Co,, Ltd. v, Hall, So 

Beard, Beard v. //<zS, [1608] 1 Cb. 883. 

ik) Com T. Collett (1866), 35 Beav. 372; Be Bird, Bird v. Cnee (1694), 
8 R 328 

(i) Vkariidblo CorporaUo!^ v. •Svttoa (1742), t Atk. 400, per Lord 
Babdw*tcu, L.C., at p. 406. 

(k) Bacon v. Baeva (1800), 6 .V 6 B- 331: Jog ▼. Campbell (1804), 1 Sob. 81 
Lex. 328, per Lord BEDsanALt, L.C., at pp. 341, 342; Maetep v. Banner 
(1820). 1 .lac i( W. 241, per Lord Eldok, L.C., atp. 247 ; Oongk v. Bend 
(1888), 3 My. 5c Cr. 490,per Lord Cottikuau, L.C,, atp. 497; Speight v, 
GomI (1883), 9 App. Cas. 1, MLevd Blacuubk, at p. 19, approving 
8 . CJ1883). 22 Ch. D. 727, <;. i., per Jesbkl, M.R.. at pp. 789, 740; 
Be IfbOeley, TTAiletw v. leorsfd (1886), 38 Ch. D. 347, C. A., per 
LlUDLlT, L.J., at p. 360; BvOmW t. Batt^ (18861 06 L. J. (ca.) 2 ll; 
.BeMweii?. £07*111,(1896] 3 Cb.416» 434 ne of pndenoe which 
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on A poiot of Iaw or the advico of an export on any other matter (f), 
but that advice* if mistaken, would not formerly iuwe relieved him 
from roBpODsibility (m\ dough it may now do so if it was reason- 
able to act upon sacb advice, especially in the case of a email 
estate (a). If the point is not clear, he should, as a rule, obtain 
the direction of the court uppn it (o\ 

261. A trustee most not in any way make use of the trust Trait«entf 
property or of bis position as trustee tor his own interest or priviile 
advantage (p), nor may he enter into engagements in •which he SiipsfM&fti 
has or can have a personal interest which conflicts or possibly luay tdruUce' 
conflict with the interests of tboee whom he is bound to protect (cf). 


the particular tniMi'O actaftlty uses in the luauagomcnt of his ow^uffairs 
is not a prosier efartU^rd {H^e v. Mffk (ISSil), 14 ^pp. ('os. MH. Hfi 
Dt fXord) K$tnU, Dt OUfford {Lord) v. (^uilirr, Jh I'Uffttrti (Luni) 

V. Lan^dwene (^orvuio), [I900j % Ch. 707» 7 IS. Trustees oro uot insurora 
of the trust property {Rn Uurtip Addism v. Topp (IS02). 07 L. T. 06, VS, 
C. A.). <*oni|urr JudimI 'JVustees A(*l, 1996 (59 Ac 00 Viet. o. Zfi), o. U,*'Ba 
til wliiohsoe pp. IPO s/ pomL 

(/) StoU T. Mikie (IS84), 35 ('ll. D. 710, €. A., per I^rd Ssr.aoima, L.C., 
alp. 714; Iftnroydy. IKAilelcy(ISS7), 12 App. Cm. 727. per Lord Watson, at 
p.724; Dtwin v. [1007] 1 Clk. 3!>6. 302. :iOri ; luvt also p. UI.jumI. 

(m) Ihtjlf V. /llol'c (lB04h2 8cli. A I>ef. 231, per Lord Hxi>ESPAL£, L.C., 
at p. 243 ; Be KnigkVi TmoU (1S59), 27 Boav. 45. wr Homillt, M.H.. at 
p. 49; iSVotlv. i1f»ln<,«»pru,atp. 714; Xearoyd v. }l'*atAlsy,«tfprc, atp. 734. 

in} Judicial 'J'rostree Acl. 1S9U (OP A Oil Viet. <% 3.*)}. h. 3; Jfr AlUop» 
W'kiifnker Y. thmford. [HM4] I ('h. l.(^ A.; sre p. 107. pojil. 

(e) Re Droffden, RUlin^ v. Bro^eti (ISSS), 38 Ch. 1). 540, C. A., per 
North, J., at p. 556 : and see lie Ueddoe, Dtnene v. [181151 1 ('h> 

047. 1 '. A. ; and p. 119, ante. p. 182. pe#l. His omisfioo in obUio the 
direction of tho court is not neceaeariJy culpable (Judicial Trustees Aot, 
1890 (59 A CO Viet 0 . 35), s. 3). 

(p) Kx parte Laefp (1803), 6 Ves. 625, per I^rd Eli>OK, L.C.. at p. 626 ; 
>rc65 V. Skn/Uiliurif {Rurl), Sfutfteebury {narl) r. Arrowemitk (1802)« 7 Vcs. 
480, 487. 488 ; Ki parte Jamee (1603), 8 Vos. 337 ; Ihordeen Toinn (.’ounctl 
V. Aberdeen Uniterniy (1677), 2 App. Oas. 544; Bi Imperial Land Co. of 
Mareeillet, Ex parte jArling (1877), 4 Cb. 1). 560, 57S. fM, V. A. ; Re 
Franritt^ Jiarr^U v. i^irAer (I9(>5), 74 L. J. (CJl.) 198 ; Jtatk v. Standard hind 
Co., Lid., [1911] 1 Ch. 618,0. A., p«r FLSTcni;a Moulton, at p. 637 : 
and see pp. 47 cl »eq., ante: title KciOltT, Vol Xlll.. p. 158. A peraon 
in a fiduciary position, unless eiprcesly authorised to do ho, in not entitled 
(0 make a pront out of bis position (Bn^ v. Ford, (I896J A. (^ 44, per Lord 
Hr*. (8CH£LL, at p. 51). Wnm a bribe is paid to a tnisfon li> induce hint to 
sell or let trust property, the sale or lease will be void {(JkandUr v. Bradley, 
[1897] 1 Cb. 315). It ia a breach of trust for a trustee to make an advance 
out of tbe trust fund to a beneficiary, under a power for that purpose, in 
order to enable the beneficiary to repay a debt uuo bi liiiniclf {Slolyneux v. 
Fletcher, [1808] 1 Q. B. 648); though be may accept repayiDCOt out of an 
advance of trust money to his debtor on the security of a morigage. if it 
was not made with that distinct object (Bailor v. BuUer (1877), 7 Oh. D. 
116. C. A.); and see note (a), p. 131. trustee woo ia a aolioitor 

may demand and receive from a client, a third party, to whom he lenda 
trust money, tbe costa of preparing the mortgage by which it is aecured 
(Whitney v. Smith (1809), 4 Ch. App. 513). 

* (tf) Riehardeon v. CbcpMii (1760), 7 Bro. Pari. Caa. 318; Phoprs v. Peree 
(1815), 3 Dow, 116, 128, H. L.; Aber^en Sail Oe. v* Bla&e Brcihere 
(1854), 1 Macq. 461. H. L., per Lord Crakwobib. L.C., at p. 471; 
BboUeraes ▼. Oiohawi (1862), 2 JohA. A U. 606; Bewfwtt ▼. Oaeliakt and 
Coke Co- (1882). 52 L. J. (CB.) 98; Ioahms Eiirate Co. v. Loguiwe 
^wdicole, 1896] 2 Ch, 362, C. A., par filOftT, L.J., at p. 448; Coeta 
iiea RaiL Oo., ili. v. Forwaid^ [I8ul] 1 Ch. 746, C. A., per Tauqiun 
W iurABS, L.J., at pp. 760, 761; and sea pp. 16^41 isg,* 
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362. A troBtee, bemg^personally responsible for tbe ezercise of 
hia judgment end for Sie periornsnc^of his dnt;, cannot eaoape 
reepoosibilitj hj leaving to another parson the exercise of that 
jndgment (a) or the performance of ^t datj (h\ even«if be is one 
of aever^ trustees and the person to whom he leaves it is hia eo« 
trustee (c); not may ha allow a stranger to participate in tiie 
management and eontrol of the trust (d). If he leavee a trust 
matt^ to a oo^trustee or emploja an agent, be remains liable to his 
ce$tui qite tnut for tlje acta and conduct of the co*trustee or age!it(s)i 
except eo' far as the law allowa him to transact the affaire of the 
tm at through a co-trustee or responsible agent (/). 

A trustee ia liable if he allows the trust pn>pert 7 to remiun in the 
cietodj or under the control of another person {g), except when 
and fbr so long as the afiairs of the trust render it necessarj or 


(r/) A. $. ▼. ScoU (1760), 1 Tea. Sen. 4)3, per Lord Haaowiats.L.C., at 
pp. 417. 4)S; Tayl^ 7. (1833). S Sin. 2S1; t. Flight 

(fSSO). 4 De 0. J. ic Sm. 006, 013; IaiJu r. 89uA K^nHngion HcUl 
Co, (1S79), 11 Ch. I). ISl. But be maj oonsnlt with the ee«ia4i 

if he does not surrender the ultimate ezerciM of bis own judgment 
(Frcser t. Jfurdoch (1681), S App. Cae. 866, per Lord SltBORKl, L.C., at 
p. 804); M title Powers, VoI. XXIU., p. 16, note (i). As to obtaining 
I he direction of the coort. see p. 182, poit 
(h) Ckamhert t. STtneitM (1802). 7 Tee. 185. ISO; Ad<me 7. ClifUm 
(1820), 1 Rum. 287; Wood 7. TfeiohNiiow (1672), L. R. 13 £q. 434; Be 
BeUuffi|r and Metropolitan Board ojWorki (1883), 24 Ch. D. 387. il A.; 
Robineon ?. Barkia^ fl896J 2 Cb. 416, 422. A trustee oannot delegate 
a power to lease or roU the trust propertj (Burdviei t. Mynd (1793), 1 
Aust. 109.110; Bovkine r. Kmp {imi 3 Esst, 410, 427; Olioor 7. OouH 
(1820). 8 Price. M7, 160. 167): m nnl4* (6). p. mo.poit 

(c) Bnce r. Stokn (1806), 11 Yes. 319 ; Longford 7. Oaeooyne (1806), )1 
Yes. 333 : Undervood r. 8teoen$ (1816). 1 Her. 712; Be OMrUey Market, 
Kx <jm\e IffillAew (1816), 0 Price, 201, per RichabUB, C.B., at p. 286; 
OUrrr 7. Court, tvpru. at pp. 106, 157 ; Re IHton, Bt parte Griffin (1620), 
8 <il. A J. 114. no; Clough 7 . Bond (1837), 3 Mt. U Cr. 490.497 ; BuUeel 
7. Ahinger {lord) (1842). 0 Jur. 4)0; OoweUy. Qatcomibe (1869), 27 Bear. 
668 ; Bobineon r. Horkin, mom. 

(d) 8ohtay t. Solway (1831), 2 Bass, dt M. 216, per liord Brougbam, 

L. C., at p. 219; Wkiio 7. Baugh (1836), 3 Cl. k Fiu. 44, H. L.; 
Kingham 7. Lee ( 1840), 16 Sim. 396, per Bhadwbll, Y.-C., at pp. 399, 400 ; 
Peo^ T. Pearoe (1860), 22 Bear. 248. Where ^ust propertv is sold with 
other property, the purohase-money must be apportioned before oomplstion 
of the purchase, and the amount attributahle to the trust proper^ must be 
separately paid to the trustee or his solicitor (Be Cooper ana Auen'e Oon^ 
trod for 8fue to Radoek (1876), 4 (%. D. 802. per Jessbl, M.R., at p. 816). 

(«) Bi .LtfcAyield and WiHiame (1737), I Atk. 87; Chambers 7, 
Minehin, oupm, at p. 19S ; Be FreiMb, poile Towmend (^1828). 1 Mol. 
139; flfnbury r. KMdond (1629). 3 Sim. 206: Bumhi y. Clark (1837), 3 
My. A Cr. 294; Tsrwer 7.Cerfiey ()841),6 Bear. 616, per Lord Lakgdals, 

M. fi.. at p. 617 ; HgboH jsSntUr (1866), 21 Boar. 660; Bosloeik 7. Filler 
(1866), L. R. ) £q. 26: Eopgood 7. PafiiA (1870). L. E. 11 £q. 74; 
Eodbard 7. Cooke (1877), 26 W. E. 566; Daois 7. Buiekinge, [1907] 1 CL 
366. 36r>. 

(/) Re Spoight, Speight r. Ommt (1883). 22 Ch. D. 727. C. A., per Larox 
UsTr LJ» at p. 762, affirmed 9 App* Cas. 1; Be WeaB, Andretee r. WooU 
(1IS9), 42 OA. D. 67i; Shoikoti v. Earns, [1905] 2 Cb. 310; and tee 
pp.'141 eieey., pest 

(9) E rsfsry 7. Gregory (1836), 2 T. A C. (BX.) 318: Ghoei ?, fVoBer, 
Vjion 7. TfoUer (1646^'9 Boa?. 497; TTuu^ 7. Ifyrehe (1664), 2 Drew. 
318,perKnincuzjlT, r.-C .,Browne v.BqMer (1867),24Bea?. 
169; Bebssm ?. Barken^ enpml Odrrutke^ v. CarrnAmt [1896] A« 
669; and see pp. 1)7, US, mk 
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proper (Ji). Whm there ve Bereral troetoeet eoe ol them oADnot 
leaye the tmet propert; in the iole poeeeaeion or under the 
eoie control of anoth^ of tbem(i), exoe^ where the other is 
ftcting in the oap&cit; of broker or egent of the trusteee end is deal- 
ipfi with the mopert; in that oapaoi^ {k), and except aa regarda 
title deede and d^umenta ^ioh for tne Me of convenience may 
be kept by one of eevera] oo-tmeteea (i)- 

263. Where there is more than one trasteej the conoorrence of 
all is neceeeary in a transaction aSsoting the tfust proper^, and a 
majority cannot bind the minority (m). So a receipt for money 
given by one of two troeteee will not be a discharge (h). But an 
ex pat faclo approval by one trustee of the exercise of a discretiop 
by the other seems to be sufficient (o); and a notice of intention to 
renew a lease is good if given to one of two trasteae (p). 

264. Except where the instrument creating the trust expressly 
gives him a discretion ae to adopting a course which will benefit 
one beneficiary at the expense of the others (}), it is the duty of a 


{k) See note (A:), m/ra; and pp. )4S, 144, poti. 

(i) V. Howu (1700), 3 Bru. 0. C. OU: Uanhtifv v. Xtrlc^und 

K , 3 Sim. 2S5; Trutek v. LampriU (1850), 20 £(*ev. 110; OttndUr v. 

(1865), 22 Heav. 257 ; TAMipiM v. FiMh (1856). 8 Ue (i. M. Sc ii. 
neo, C. A.: lewU v. Xohb$ (1878), 8 Cb. D. 681; Be Flower {€.) <vnd 
Metropclitan Board of Work$, & Floioor (Jtf.) and Samo (1884), 27 Ch. ])• 
582, ptr Kai, J., at p. 590. 

(k) Ro Qaanoine, uaquoine ▼. OdMikaae, 11884] 1 Ch. 470,0. A. 

(0 Cottam V. A'aitm CoutiUm Bail. Co. (1800) 1 .loho. A H. 243; Bo 
Siiion't SeUlmont, Jonott y. TVappe#, [1803] 1 Cb. 202. An to allowing 
scimntjes and documents of title to be held by baokera or solicitors, see 
pp. 142, 144, poW. 

(m) Loffton v. 5f»eyd (1818), 8 Taunt 532; Lnkr v. South Btmtington 
BoUl Vo. (1878], 11 Cb. D. 121, C. A., psr JssSEL, M R.. at pp. 125, 120; 
Temp$$i V. Camoyo (Lord) (1882), 21 <^. D. 571, C. A. ; Be Ftwer (C.) ond 
Metropolitan Board of Workn, He Flower (if.) and Same, supra; Atihury 
V. [J898J 2 Cb. Ill, prr Stuujno, J., at pp. 115, 110; and as 

to joining in racvipts, see note (p), p. 140. poet. Hni as io lodging /nuds 
in oourt, see pp. 175 et eeg., poet; ae to cbaiitable and public trusts, 
seeBs London (Bubop) v. TTABslsy;(!8I0] 1 Cb. OUO; see also 

note (k). p. 28,<mlstitle CnABinss, Vol. IT., pp. 23^, 276,270. Where a 

E ubl'o trust is to be executed by a definite number of jHtrsims, it must 
e exoouted at a meeting where a majority of that n amber is present, 
unless there is a usages or cnslom to die contrary {Blaket t. Bliranl 
(1829), 9 B. A 0. 861, per Batlst, .1., at p. 857). As r^ards the 
enfranchisement of copyholds by the trustees of s manor or of a copy hold, 
see title Copibolds, vol. Tin., p. 116; os tc fipjof in bankruptcy, see 
title Bamcbvptct anp Insolvbkct, Vol. II., p 210. Where inere is a 
trust for sale, with discretionary power to poartpone the sale, the sale must 
take place unless all the trusteee agree to iid poetponemeat {Be Both, 

74L.T. 00}. * 

(a) tee r. 8ank^ (1872), L. B. 15 £q. 204: see Wolker v. Symonde 

K U), Sdwan. 1, 03; EaUr. Franck (1848). 11 Bear. 518. Anaoknow- 
gment by one of two trostaes will not prevent the Statute of Limita¬ 
tions running (BtoWdioii v. lounge (1871), 0 Ch. App. 478). 
io) Mecteena v. Carr (1870), L. A. 9 £q. 200, Ut. 

(s) TtsXolfOfi ▼. (1682), 22 Cb. D. 040. 

(o) Bs OhanceBor, ChanceQor ?• Brows (1884), 20 Cb. B. 42, C. A.; So 
BufroM, BumiMham v. Burrage (1890), 02 L. T. 752: Be Orowlher, 
•Vtdf^v.Oraw^,(1895]2CLlO; Traini.Ckfperion,[\M] A,C.841 
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tniBtee to hold &o oven b&od between the partiee intereeted under 
the troBt, and to look to the intereate of all and not to those of any 
particular beneficiary or olaes of beneficiaries (r). He mast not be 
a partisan of one of several cettvii que tnut (a). 

265. A trustee stands in the same fidaciarj relation and has the 
same duties towards the assigns of a beneficiary or persons in 
whoso favour a beneficiary has given a charge on the trust pro* 
petty as towards the beneficiary himself (b). Notwithstanding the 
statutory power of'a mortgagee to give receipts (cX a trustee is not 
bound to hand over to the mortgagee of the share of a beneficiary 
the whole of the share which the beneficiary was entitled to receive, 
a^id does not act unreasonably in refusing to do so where, to his 
knowledge, a question exists as to the right of the mortgagee to the 
whole of the share (d). He cannot, liowever, require an assignee of 
the share of a beneficiary to deliver to him the assignment and 
other documents of title Itefore handing over the share (c). 

266. It is the duty of a trustee to pay the income and the ccfrpiii 
ol the trust property to the persons who are entitled to tlieui respec- 
tivoly (/); when he is in doubt as to who these persons are, he 


(r) now V. 7>rirfm(wfA (Earf). i7cwa V. [CounUa] (1802), 7 

Vcfl. 137 : .^Urtlook v. (1804), 10 Yes. 392. per Lord Exo^on, L.C., at 
p. 309 ; ]iune$ v. XomS (1809), 10 Vei. 174, 178; Anon. (1821), MadO. k 
0. 10, U; i)avU$ v. Wtieomb (1828), 2 Sim. 425; Untchinton v. MorriU 
(1839), 8 Y. 0. (ax.) 647; Benn v. Dixon (1840), 10 Sim. 636; Sfuari v. 
Hiuart (1841), 3 Hoav. 430; .Vorfimer v. }Vott$ (1861), 14 Buav. 616, 623 ; 
Haby ▼. HuUMyk (1855). 7 2>e G. M. k C. 104. C. A., per Tvrvsr, L.J., 
at p. luO ; Luthn V. Bianeoni (1860), 10 1. Oh. R. 194, 206 ; Re Tempet^ 
(1806), 1 (jh. App. 485, per Turner, L.J., at pp. 487, 488; Re Aikine, 
.Stwmon V. (1899), 81 L. T. 421: tad see pp. )36. 138. 156, poit. 

As a general rule the tighU of eMlaij qno irmt cannot be affected by the 
act of tlicir trustee (R 0 Swan (1864), 2 Hem. k M. 34, per Wood, V.*0., 
at p. 37); hut a trustee may pay out to one beueficiary his share of the 
trust prop<Tty immediately on hie becoming eotitled thereto io posseesion, 
Dotwithstandiog the risk oftbe ebaresof the other beDefloiariea being reduced 
by sulisoqticot dopreeiafipn or loeaee (Fonviek v. Clarko (1862), 4 De G, 
F. k J. 240, C. A.: Be T^tnslow, Frore v. Winelov (1860), 46 Ch. D. 249; 
Be Leptne, DowMtt v. Gufeer, [1892] 1 Ch. 210, C. A.; Re //writ, Adduon v. 
lopp (1892), 67 L. T. 96, C. A., per Lindlet, L. J., at p. 99). 

{•i) Simvion v. KatAurif, SA^Aerd t. RofAurst (1869), 6 Cb. App. 193, 
per Lord IIatuerlet, L.C., at p. 202; BUU v. Barker (1871), 7 Ch. App. 
104. 

(5) WelUttey v. WeJUeley (1839), 4 My. k Or. 561, per Lord Cottek* 
WAN. L.)^• ai p. 678; Dam v. HsfcAittpi, [1607] 1 Ch. 356, 361. 

[<) 0)aveyftni ing and Law of Property Act. 1881 (44 k 45 Viet. 0 . 41), 
t. 22 (1) : see title Mortoaos, Vel. XXI.. pp. 259, 260. 

(rf) He BeUj Jrfftry v. 8ayU$p [1896] 1 Cb. 1 . C. A.; Hoekey v. fTsttsm, 
[18981 1 Ch. 360.0. A. * 

(^) Be Fdmer, LxncasMrt and lorkekire Bomtionary InUreei Ca. V. 
Bnrko, [1907] 1 C3i. 486. 

if) n aUt V. 7«nur (1S30),1 Bomb, k M. 634 ; Anoier v. Stennard (1834A 
3 biy. Ac K. 566; FiUii 7. Eisaez (1839), 4 My. k Or. 197: Tkorby v. 7eM 
r 1842), 1 Y. & C. Ch. Cas. 438 ; ffasips&tre v. Bradley (1845), 2 CoU. 34; 
fimin ?. P«IAm (1848), 2 Ds Ac Sm. 99; Deoey t. Tkmion (1851), 
9 Hare, 222; ifirtsAtm v. flaroAder (1861), 15 Jar. 869; If'oHrrT. Ae^soa 
(1853). 11 Hare, 301, per Wood, V.^C., at p. ^S; Eavee r. Biekoon 
(1861), 30 Beav. 136 1 SahCA t. Bolden (18^), 33 Bmv. 262 ; Sporle v. 
fienwbjr (1864), 10 Jar. (k. a) 1142; QMmid f/HealheoU (1664), 10 
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should ftppl; to the ooart for ita direction on the subject (9). Re 
ifl liable it he wilMlj or negligently or through a mistake on a DoUm o( 
point of law pays to the wrong person (k), and may be held liable TraMm. 
even if he is indnoed by forgery or fraud to do so(i). He is not| 
however, liable if be pays to a beneficiary originally entitled where 
he had no notice of the derivative title of the person actually 
entitled, provided that his ignorance of it is not due to any tiogh* 
genoe on his part (k), and in other cases ignorance of the true facts 
may relieve him from liability for payment to the wrong person 
A trustee paying money or otherwise acting in good faith under TruDieewtisg 
or in pursuance of a power of attorney is not liable for any such 
payment or act by reason of the person who gave the power of 
uttomey being then dead or having done some act to avoid tfah 

L. T. 811: May v. Amttmg, [1886] W. N. 233; v. Martw 

(I860). 21 L. T. 135; Se BowU ▼. HulU${m<^l 33 Cli. X). 558 ; 

Be B&nnieon, Cutler v. Boyd (1888). 60 L. T. 869 ; J/ow v. Itovoerio, [J801] 

3 Oh. 82. 0. A., per Linulby, L.J.. «t p. SU ; v. IJuUkimfe, fl907] 

1 Oh. 356 ; Re Ruddock, Nevberry v. Mamfirid (1610). 108 T. 89. 0 . A.: 
and see note (I). p. \ 15,anl4. A truiteo it entitled to full luforiiiatiou as to 
wbo are entitled to the trust property {liurrove v. Gremwood (1H40)« 

4 V. ^ C. (SB.) 86i ; ](ol/ord y. i^Atppi(1841),3 Boa?. 431; lluret v. /larii 
(1874), 9 Ch. App. 702» 766). As to tlie duties of a Uustt'C to wlioui u 
trust fund U appoiotod under a special power lor the objects of the power, 

Ni'o tille PowBKM. Vol. XXIIL, p. 54: as to appropriating ip4*ciiio 
]»urtioDS of the trust property to indWidual boiioQcitrios, see p. 141» 
vo$l: as to puling nut tneir spociOe shares fnuii time to time as they 
buooiue entitled in possession, sec note (r), p. 134, <mU. 

(g) Tolbol V. Radnor {Karl) (1834), 3 My. 6t K. 252; iferltn v. Biagrave 
(1868), 85 Beav. 125, psr RomiLT, M.li.. at pp. 137,13H. A trustee may 
ill Home cases be protected by legal advice in psying a trust fund to the 
wrong person {Re AUeop. H'AiUa^rr v. Romford, [IUI4] J Uh. I, iU A.; 
but soc Boulton v. Beard (1853), 3 Do G. M. ie G. 608, C*. A.; Davie t. 
iJuU'Mnge, supra, at p. 365: and w^e. generally, p. 121, onU, p. 141, poet), 

(h) fiophtns V. (1830) 2 Russ. & M. 86. Uodgeon v. /loilgeon 

(1837), 2 Aoen. 704 ; llMichini v. ilafdiinji (1851), K- Jur. 869 ; Jlarrieon 
y. (1853), 9 Hare, 397, 407 : BouUon ?. Bcu.d. eunra: Wrigki v. 

Chard (1860), I Do G. V. & J. 567, C. A.: BarraU v. WyaU (1862), 30 
Beav. 442 ; Mrickeeknie v. Marjoribanke (1870). 39 L. ( 0 / 1 .) 604; 

HiUiard v. Fulford (1876), 4 Cb. B. 389; lU^Ward, Demmeni v. BaQ$ 

(1878), 47 L. J. (CU.) 781; Be BuOcee, Powell v. Uulkee, eupra. A trustee 
is liable if, under a power of advancement, be applies trust money in a 
man’ier which results in no real benefit to the infaot (Simpson v. Brown 
(1865), 11 li. T. 593). 

(i) Athhy V. Dlaciwell (1765), 2 Eden, 299, 302; Knvee T. Hickeon 
(1861), 30 Bcav. 136; imports v. Bamaby (1804), 10 .Jur. (n. s.) 1142; 

BoHoeh V. Flo^ (18^}« L. R. 1 £q. 26 ; tiutton ?. YFslder# (1871), L. B. 

12 £q. 373; Ke Bennieout CulUr v. Be^, eupra . Re Rod, Uemning v. 

JlJail (1890), 62 L. T. 649; Latfie v. ButehingM, mpra. This liability is 
mo^ed by the Judicial Trustees Act, 1896 (59 6e OOTict c. 35), s. 3; 
see pp. 196 ^ eeq., poet A trustee who MV* tAist money to an infant on 
a fuM representation by him and his father tbat he is of age is held not 
liable to pay it again after the beneficiary has actnally come of age 
dOterion v. Bonieter (184*4), 3 Hare. 503). 

* h) Co$koy y, Sydenham (1768). 2 Bro. 0. C. 391; LoeUer. BadUe (I84S), 

2 I. dfi C. Ch. Cas. 91; Re CuJFe Trueie (1875), L. B. 20 £q. 561, per « 

JtsSBL, M.R., at p. 563; Wdliame v. If'iUMsie (1881), 17 CL D. 487: Ro 
Xeag, Lovofrove v. loiiy, [1901] W. N. 166; Jjaoie y. Huiohinge, supra. 

Ignoranoe does not excuse, if it U dnoto non^exasninaHon of the trut papers 
(Hollows T. Lloyd (188B), 36 Cb, D. 686, per Esuwicn, X, at p. 691). 

(1) CpIA^ t. supra; Wilitom t. WiUiamef supra. 
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power, if it wu not known to the trustee at the ^ime of his so 
acting or paying (m). 

267. Unless he is anthorised to do so by the instruiqent creating 
the trost, a trustee cannot make a gift or voluntary payment out of 
the tmst property {n). 

268. A trusMe must keep an accuraie accoont of the trust 
mperty (o), and mast be always ready to render it when required (p). 
ae is bot^ to furnish to a ceUiti qu€ truat, or to a person authorise 
by him {q), on demand, information or the means of obtaining 
information as to the nic^e in which the trust property or bis share 
therein has been invested or otherwise dealt with, and as to where 
it is(r) and full accounts respecting it(#), whether the cesttii que 
frwj^has a present interest in the trust property or has only a 
contingent interest in remainder (r). If the trustee imglects or fails 


(m) Trastee Act, 1SS3 (CS Sc 67 Yict. c. 63), s. 23. ThiAeoaotmeot does 
oot ^ect the right of any person entitled to the money sgaiost the person 
to whom the payment is made, and he has the same remedy against that 
peraoo as, but for the aoactmoDt, he would have had against the trustee 
(tM.): see also Conveyancing and X^w of Property Act, 1681 (44 6c 46 
Viet. 0 .41), 8.47: Conveyancing Act, 1682 (46 6c 46 Viot. o. 39). m. 8,9. 

(a) See title 6im, Vol. XT., pp. 403, 404: but see ^ WMer, Walket 
V. Vuiuombf. [1901] 1 Cli. 679; cow v. WinUrU>n (^nrf) (1902), 61 W. R. 
2C2 : Oyelufs' Toanag Club v. [1910] 1 Ch. 179. 

(o) rremaa v. PairiM (1817), 3 Her. 24, per Lord Etnov, L.C., at 
pp. 42,43 ; Kemp v. Bum (1683), 4 Giff. 348, per Stiukt, V.*C., at pp. 349, 
3^. A tmtee who is illiterate and incapable of keeping an account 
ahould employ an agent for the purpose [Ifroe v. Seed (1663), 4 Giff. 426, 
per STUAftT, y.'C., at p. 429). A trustee is personally liable if he neglects 
to require annuid acr.ounta from the manager of the trust estate, where such 
accounts are directed by the iustnunent creating the trust {Carruihere v. 
Carruthere, [1696j A. C. 669). As to preserving a record of the termination 
of the trust, see p. 116, oats. 

(p) H'Atfs V. Lincoln {Ladp], KeveaetU (Daks) v. KinderUp (1803), 8 Vee. 
343, 369, 370 : Bardwieke (Sari) v. Tsraoa (1808), 14 Ves. 604, per Lord 
Eldon, L.C., at p. 610; Psarts v. Oreen (1819), 1 Jac. Se W. 135, per 
Plumer, M.K., at p. 140; Turner v. Oemep (1841), 6 Beav. 515; BpringeU 
V. DosAvood (18C0), 2 Giff. 621. psr Stuaet. T.*C., at p. 626 ; Xsaip ▼. 
Bara, eupra, at pp. 349. 360 ; Taiboi v. JfonAksId (1668). 3 Cb. App. 622; 
Jefferpe v. ifori^ (1870). 23 L. T. 648 ; Be Boyfsr, Be WaUeU, Bavier 
V. IT^ (1883), 38 W. B. 26 ; Bs BAtaasf, Cooper v. jSkinasr, [1904] 1 Ch. 
289. A trustee who allows a co-trustee to render an incoireot account is 
persMially liable for the default {Borton v. BrocAlsAarst (No. 2) (1858), 
29 Beav. 604). 

(q) Kemp v. Bara, si^ ,* low v. Boaemc, [1891] 3 Ch. 62, C. A., psr 
jAHDtMf, LJ.. at p. 99. 

(r) Ifaiksr v. Symoude (1818). 3 Swan. 1. per Lord Eldoh, L.C., at 
p. 58 ; Clarke v. Omoads (Bari) (1821). Joe. 108, psr Lord Eldon, L.C., at 
p. 180; JtTswfoa v. Aikew (1648^ H Beav. 146, psr Lord Lanodalr, U.E., 
at p. 162; TAoaipioa v. OJsvs (1848). li Beav. 476, 479; SpringeU v. 
DosAwosd, f««n^ at p. 628 ; Toftot v. Mar$)ifieid, supra ,* Lorn v. Bouosris. 
sapro. atp. 99; Be TiUcU,-Lee V. WiUon, [1898] 1 Ch. 86; Be Page^ 
Jam V. Ksrpoa, [1893] 1 CIl 804, 309; Es DuHaoE, Swayef v. OoddarA 
[1198] 4 Cb. 474, d A. 

(s) Kemp V. Boti, sapra; Jfm v. Seed, nipra, per Stuam, T.*C., at 
». 418. As to reopening aocoota an account of error, see title Misrao, 
yeL XZI.. p. 32. 

(I) Be fibou, Lee v. ffOssa, sapsw; Be DortaaB, Smyer ?. Goddard, 
ewpra. 
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to do so, ho is Uabk to the costa of prooeedisgs to compel the 
ioforoMtioD or aoooaiita (a). He is also boand to allow a fuUU q^e 
trust to inspect the trust aeooimtB and all doonmeote relating to the 
tmst (ft), and ought to eTplain to the cestui que trust what his rights 
are(c). A tms^ is, howerer, entitled to reoriye from the cestui 
quc trust the costs o! fomiahing the information or accounts, and 
to require the cestui que trust either to pay tbort costa in advance 
or guarantee their peyment(d); and indulgence is shown to a 
tmstee from whom an aoconnt is demanded after a long lapse ol 
time (e). 

The cestui quc trust can always challenge the amount paid to or 
retained by a trustee out of the trust property in respect of costs, 
charges, and expenses incurred by himself (/). ' 


Saor. 1 . 

Mies of 
Tmtoea 


269. A trustee is not bound to tell a eeetui quc tr/ut what iDronuiioB 
incumbrances the eeetui quc trust has himself created, or which of 
the incumbrancers hare given notice of their charges; nor is be 
bound in any other way to assist the eeetui quc trust in selling or 
mortgaging his beneBcial interest A stranger who proposes to 
buy that interest or lend money on it has no greater right than the 
cestui quc trust himself (h). If the iruKtee, as a matter of courtesy, 
answers the inquiry, he ie not Itound to have made previous inquiries 
of bis cO'trustm or of the solicitor to the trust, or to do anything 


(a) J9/)rfAoett ▼. (1800), 2 Gift. 621; Xemp t. Bum (1669), i 

(;ifr. 348: Jtfferys r. MankaU (1870), 23 h. T. 648. 

(ft) Clarft4v. Orau?iide(£arO( 1821). Jao. 108; <?M(</ftT.Oj^(l862), 6De 
0. k Sm. 663 ; Itugdsn r. Tjr£M(1866), 2! Beav. 546; ^tmpton v. Botitufft, 
Sksphtrd T. BMurti (1860), 6 Ch. App. 103, p#r Lord Hathsklkt, L.C., at 
p. 203 ; Bs Covin, Covin t. (7r<2o«tt (1886), 33 Ch. D. 179. But a cestui qus 
trust oannot claim laepectioD of a case laid before oouneol with a view to 
rousting bis claim iThonas t. Secretary cf Stats for India ta Council (1870), 
18 W. ft. 312). 

(e) Burrowi t. Walls (1854), 5 De G. M. 6c G. 2^3, C. A., fsr Lord 
Crakworth, L.C., at p. 263. An executor is not Iwaad to laform a 
legatee of a legacy (Bs /jcvU, Lewis t. Lewis, [1904j 2 Ch. 666, C. A.; 
Re Markay, Mnckay v. (1906] I (Hi. 25, 33)• 

(d) Rs Bosworih, Martin t. tomb (1889)* 68 L*. J. (CB.) 432, per Kan- 
W 1 CH, J., at p. 433. A legatee euder a will has a right to have a salie^ 
factory expiaoatiou of the state of the teatator'i assets and an inspection of 
the av:onots, but he has no right io require a copy of the accounti at the 
('tpense of estate {OtHcy t. Gilfty (1846), 8 Bear. 602, per Lord Lawc* 
r>AtR, M.R., at p. 004). 

(e) BafU;s t. Cartwright, [1667] W. N. 27 ; Peyns v. Svens (1874), L. B, 
18 Eq. 356, 363. 

(J) Re Fish, Bennett v. Bennett, [1893] 2 Ch. 413, C. A., per Bown, LJ., 
at pp. 423, 424, per Kat, L.J., at pp. 426, 436. 

(g) Low V. Bowsrie, [1891] 3 Ch. 82, 90. UKl. C. A.; IVardT. 2>»mwfiifts, 
[1893] A. C. 369, per Lord MACWAmim^^at pp. 393. 394; and hao title 
Crosxs ih AcnoM, Vol. IV., pp. 386,386. It is oo pert of the duty of a 
trustee to aasist his cesiuis que trust in sellin;; or mortgapng their beneficial 

itioe (heir fortune (Jx 


interests or in squandering or anticipating 




). 




(Low V. Bouverie, 


|ft) Low T. Bowmie, supra, at pp. 99, JOO. nere is no trust or othsi 
relation between a trustee and a stranger about to deal wttb i cssMm 
trust; and altboogh the stranger, m mMxng inquiries, may he regarded as 
antboriaed by the cestui que trust to m^e them, tiua does not giTS him a 
right to inforuatioo which the esstui qus trust Umielf xs not eotitied to 
demand (tftid). * 



138 


Tevbtb AKD TEUSTBS6. 


BiCT.l. 

Datiet ot 
Tnutoei. 


KntorMment 
of dptf. 


Duly to con* 

Tcrt. 


t 


^ 4 


more than answer honestly to the best of bis actn^nowledge and 
belief (0: and if be does this, he exposes himself to no li^ilitj, 
unless he binds himself by a warranty, or so expresses himsen as to 
be estopped from afterwards denying the truth of whet he smd, or 
nnless in some other way he andertakee a greater responsibility (&). 


270. If a trofto wilfully refuses to do an act which it is his duty 
to do in his position of trustee, he will be compelled by a court of 
equity to do it (/), and maybe ordered to pay the costs of any legal 
procmings rendered noccasarj by bis refusal (ta). 


8uB*SBcrr. 2 .—Oonvtmon «/ Truti Froperiy. 

* 271. It is the duty of a trustee to sell and convert the trusts 
property (1) where the instrument creating the trust directs ^at it 
shall be sold and converted (»); (2) where the property eonsiata of 
hazardous or unauthorised investments (o); and (3) where the pro* 
petty cannot be held to the advantage of beneficiaries for life and in 


E 


(i) T/W T. [18011 3 Ch 82, pfr LjKDtBT, L.J., at p. 100. 

(I;) Bumwei v. Loek (1800), !0 Vk^. 470; Deny v. 2*eek (J869), 14 App. 
Cas. 337 ; Low ▼. Douverit, $upra, at p. 100. A trustee wlio has sif^nod a 
memorandum to the effect that be has not received ootico of any prior 
charm on the trust property after having in fact received such a notico, 
wliicn he has forgotten, is not liable under tho memorandum to mort* 
gagoeaof the trust property who induced liim to sign it under tbo impreuion 
that his lolioiton bad approved of it, whereas they were awaro that this 
WM not the case {Forttr v. Moore, [1904] 3 Ch. 367). 

(l) Afilsiftefefi(VisceHnl) V. ifai^wsf&aW) (]8l8),3Madd. 491; Oachier- 
hny V. LyneiocK {Lord) (1S30). 7 Bli. (n. s.) 448, 11. L .; Mortimer v. WotU 
(1852), 14 Beav. 0 J 0; Bumtge, Bumingham v. Burrage (1890), 62 L. T. 752, 

fr CniTTT, J., nl p. 753. But if, under the terms of the trust, the trustee 
as a discretion as to the time or manner of doing the act, the court docs not 
interfere with the exercise of tliat discretion {Tempest v. Vamoyi [Lord) 
(1882), 21 Ch. D. 571, C. A.; Re Burmgt, BumtnpAom v. Burro^e, avpra), 

(m) Jonii V. LewU (1786), 1 Cox, £q. Cas. 199; SoulAtceU v. Mortin 
(1869), 21 L. T. 135; Bo Vhajmon, Freomon v. Porker (1895), 72 L. T. 66, 
C. A.; and see pp. 193, 194, poat. 

(a) Be Aikina, Bewnm v. Sinclair (1899), 81 L. T. 421. Where this is 
the case, the trustee must soil or convert tlie ])roperty within a reason* 
nhli* period (Bote v. Hooper (1855), 5 De 6. M. 5; G. 338, i% A.: Unghoa 
V. KiHpaon (1856), 22 Bcav. 181; Gropham v. Clorkaon (1808), 3 Ch. 
App. 605), oven though tiie exact time is left in Ids discretion 
thorpe V. Tipper (1871), L. H. 13 £q. 232; Re Atkina, Newman v. 
elair, sapm). The period is ordinarily twelve months {Bote v. Hooper, 
iupra; Qroytmm v. Ckrkaon, eupra); but he may bo bound to realise 
the property sooner or be juslih^ in prolonging the period {BuxUm v. 
Buxton (1835). 1 Mj. Or. 80; Faddon v. BtrAanism (1855), 7 De G. U. 
5: G. 563, C. A.); and a trust to sell a businees with all convenient speed 
wlU) power to poetpone sale has been held to authorise the postponement 
of the sale for two yean (i^ Arnold v. [1896] I Ch. 171). 
A power to postpone sale and conversion authorises the carrying on of 
a bosinees lor a reasouablA period Chancellor, Chancellor v. Brown 
(1884), 26 Ch. D. 42, C. A.), As to conversion and reconversion j( 
Sropmy generaUy, see pp. 31. 32, 51. 52, anU; title Equitt, Vol. Xll£. 
pp. 104 el aoq. 

(s) Hwghoa t. Bmpaon, awpra; Orayhum v. Clarkaon, aupra; 8enU 
thoyo r. Tipper, eupra. Maroden v. Kent (1877), 5 Ch. D. 598, 0. A.; 
Onintkortuf S {Earl) v. Wakomha Terra Cotta Clay Co., Ltd., Dunnine y. 
$ambmufk [Barf) (lg»). M1. J. (CH.) »8J, 9ti, 807. 



Pa* m.—ADMnnamATKOV of Tarm. 

rsmftinder, by r«* 60 i) of its being of a wattio^ xiature(f) or 

of iU being in revenion and not yielding a preeent income nnleei 
theinsttnment creating the trust ezpreeely or implication reqair^ 
or anthorieee abstention from sale and oonveraion (r). 

372. If the insynment creating the trust expressly gives to the 
tmstee a diserdti<m as to conversioD or non'cooyersion uf the 
property, he may exercise it by raining from conversion in spite 
of one ctitui qui tnut being thereby benefit^ at tlie expense of 
another (i). With such an exercise of the discretion a court of 
equity does not interfere (f). 

Sus-SboX. ej Trud Funtii. 

273. Unless a trastee is expresslv otherwise authorised* or 
required under the terms of bU trust, he must duty and promptly 
invest all capital trust money coming to his hands (u)» and all 
income which cannot be immediately applied for the purposes of 
the trust (a); and be is liable for any loss which may result from 
its being improperly invested (h) or Ming left uninvested for an 


(o) t. Hove ▼. AyU$hur}f (Csvnteo) (1802), 

7 Ves. 137: Fioktrinq v. iVlrmny (1839). 4 lly. £ Cr. 2H9: i?Mfi v. 
i>iMi (1840), 10 Sim. 636; Bi%pu ▼. iZtnm (U44). S Hsre, 6^»9; 
Tickn4r V. (M (1S74), L. R. U £q. 422; Porter v. (1877), S 

Ch. D. 642; and toe p. 81. nnte. 

(q) Sew V. DartewiM (EoH), B^w r. JyterSsry (Couateii), iupn, psr 

Lord EtnON, L.C., at p. 148. Where s reversionary interest is not sold, 
the tenant for life is entitled to inooDs on the footing of tbe oouverslon 
bating taken place (IfilktAsoii v. (1857), 23 Beav. 469 ; IVriokt v. 

Lom5erf(ld77}. 8 Cb. D. 649; B$ Ch4^terfidd*9 (BoH) Tru$U (1883), 24 
Cb. D. 643; and lee pp. 30 d mo., onte). 

(r) E<nD9 V. Dartemlk (Rarf), Sew v. Jytesbury {C9unU9$), iupra! 
AUwk T. Bloper (1833), 2 My. U K. 699; iftUi v. kiUi (1835), 7 Bim. 
501 $ PtekmiM V. Fick^nq. fvpra, per L<ird OmWN.'Aic. L.C., at pp. 296 
H eeo.; Morgan v. Mergan (1851), 14 Beav. 72; TAcrritea v. BUit (1852), 
15 Beav. 193; MoedoMU v /nr»fM (1378), 8 C!h. D. 101, C. A., p&r Javks, 
L.J., at p. 124. AbataotioD from ooDvenion is required where tbe pro¬ 
perty in Its actual state is speeificaJiv settled inArust (CoBifid v. OetUne 
(1333), 2 My. 5c K. 703; Dontef v. Ifafren (^643), 2 T. 5c C. (?h. Cat. 
290; fltnvM v. Binvu, evpra), or spaciAc diracUona are giveo as to tbe 
income of it {Ooodewuqk v. Treaiofficwte (1840), 2 Beav. 612; Cote v. Bent 
(1845), 6 Hare, 24. 33 el eeg. ; NniiU v. ForteecM (1848), 16 Sim. 338 ; 
FoebeUv. Be5erte(18d3), 32 Beav. 140; BeObaneelter. CAaneeHcrv.Brown, 
(1884). 26 Cb. D. 42, C. A.; Be 8hmy. B&erry v. 8kern. [191312 Cb. 508). 

(e) Be Beweire Bitele (1870), L. R. 11 £q. 80; MilUr t. MiOtr (1872), 
L. B. 13 £q. 263; nureiy v. Tkunbg (1876). L. R 19 £q. 396 : (hay v. 



T. L. B. 223; and see Be JfarvknB, JfareXaS r. JfambaO, [1914] 1 Ch. 
191, C. A. 

(1) CfUham V. <?te6ome (1877), 2 App. Cas 300; Be Bnrrage, Bumdtq^ 
km ▼. Bwrcqt (1890). 62 L. T. 752. 

(•) Cam T. 0<m (1884), 51 L. T. 170. Six laeatto is tbe maaiiDiim 
period for which it can reaeonably be left uniovaitM (M., .per Kar, J., 
atp. 771). 

(•) flee title Panrarmnna, Vol. ZZIl. pp* 378. 874 
2 t Atk, 440; Smem v, AOen (177^ 
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nnreaBonabl^ len^ of time(c), and for mtorest tbo poriod of 
its being so left (d). Tbe investment nmst be mde in tiie^Mnd of 
the b*Betee(e), and, if there are eeveral tnuteee, in the naxM of all 
of tbem^), eioept where* under tbe oonditione <rf ibo iDTeetme&t» 
trmy be 


it can 


made in the name of one 


274. The male in which a trustee can invest knst moneja is 
primarilj limited bj tbe iostnimeDt creating the trust, th^ 

anj expreae directions contained in that instrument (fc), and M 
oonditi^ thereby prescribed (Q, be may invest the moneje in Aj 
maDner therehj authorised (Ar)* provided that in making the selection 


* 


improperly 
T. 0'E^k$ 


a Fmklin T. Fnih (1793), 5 Bro. C. C. 433 ; ifoyU t. Jf«yb (163])* 
u. it M. 710; Cnnn ▼. Ccnn (1664)* 01 U T. 770. 

(4) fimffard w. FiirfM (1637)* 33 Beav. 3Se : Jwrit, Jotm f. 

(1683). 49 L. T. 91; CWroy v. SlepAM (1663). 30 W. R. 743. 

(#) Ifste T. J9na$ (1866). 39 Ch. D. 680. |M*r KiRtwicn* J., at pp. 886, 
667 : FiM r. Field, [1894] 1 ^ ‘h. 436. per Kxxxwjcu* J. at p. 420. 

ij) Svali v. d«ale (1666). 23 Beav. 664 ; Lewie t. .Ve66« (1678). 6 Ch. D. 
691, par flaix. V..0.* at p. 094. 
iff) C^meUntine T. Ceiulsr<l(ii« (1662). 31 Beav. 330. 334. 

(6) BeovclrrA v. Athhumkam (1946). 8 Bear. 333; Ctulo^nn t. Bteex 
(Bari) (1664). 3 Drew. 327. 

(1) A oomoioD eoodition is the eousent of one or more of the eeiinu om 
irvsi, which may. geoorAlly speKking. be giren either before or after the 
mvestoeat v. FeberUou (1369). 37 L. J. (Oil.) 499. 602; but see 

Boitman ▼. i)o9W (1616), 3 Madd. 08). Where a rtrlvi gw fnrf impro] 
withholds bis oonaent. the court dispeoBos with it (OotfeUo 
(1160). 9 I. R. &q. 173. 194). 

(h) Be IVhitolsy. Ifhilsifs ▼. Xearpyd (1666), 39 Cb. D. 347. C. A.* per 
LOFBS, L.J.. at p. 368; o. C., on appe 1, aosi. Lsofoyd v. Whim^ 
^(1997), 12 App. <Ss. 727. per I^rd Watsos. at p. 733. Toe iostnimont 
may authorise an iOToetiDOot io foreign Corerazsent bonds pasAiog by 
delivery (Zraeakf v. OrinHead (1972). 21 W. R. 136). A direcrion to 
iiiTest in (oroigD noverauDOiit moridee autborisee ao investment in the 
•ecorities of a subordinate Oovernmeat, such as that of one of tbe UoiM 
States of Amonca (Cfideli v. Aorir (1677)* 6 Ch. P. 710); but a power to 
invest io the stocks or securities of a British oolony or dependency does 
not authorise an inveetoient in tbe stocks of a provmee of the Dominion 
of Canada {Re Motyon-WiUonU Betsk, [1913] 1 Ch. 56, d A.). Adirectdoc 
to hold existing Government aeenriUeaiacIada Government bonds rntring 
by delivery (Amoidd v. Grinsfeud (1672)* 21 W. R, 196). A power to 
leave the fand with a particular Arm at interest does not anthoriio 
its being so left after a change in the persoanrl of the firm (Cemmiai v. 
Oummm (1846), 3 Jo. k h£k> 64; Bs Tucker, Tttwker v. Twelber, (1694} 
1 Ch. 724; Smith V. Poirioh. [1901] A. C. 392; and see Bs .Vomsdn. 
Vtoriisfm V. .Tferrisow* n901] I Ch. 761). An authority to retain ahircs 
' lular compeuj aa part of tbe trust fund does not warrant tbe 



AaseaV MMtmnt, lev M (Bsrij v. Aneo%, fl967 3 Ch. 434; but see 
Bt Smith, BmBh T. Zewajl90|1 3 667). li bonus shares are aUol^ 

le the trustee b r««peot orwholdiDg, be must at oaoeseU them (iRs 
T, Peghb svprah In powers of iavMtmeat, “ apnblic oomi 
lu4ai any OMpaiv meoer^ under the Companfm (Oooi ihdatiDn) 
llol A e. the Aots whloh it replaoas {Re Airp* 

W. Bhaiw {im), 4MkJ). 396. C. A.; bat see Be GestUbw. 

[1903] A. 363). and **apomp4^ looorpoialed 




JNiMI W. Skaip (IMO). 396. C. A.; bat see Be GestUbw. 

Iraeefa V. Oeidir. [Ii03] 1 A 963). and "a eompa^ looorpoialed 
by tmm ' inetaii* mj sMpmiy incerpurased by nster graMsd 
nadir tbe authority of a |lBmi Act of PariUifient (flee t. 



w Taum. 

he DM juuper.^are aad eaatioii, and avoids uivastanantt which aim 
attttdad with hasard (i)* 

STfc The mstrameot maj antboriea avaatmant on poroonil 
security (a V hid uding the eoeorityof the pereooa] DodortaUaf of 
au indiddoal^ as wall as the soeurit; of porsooal property (b). A 
loan of trust money oo personal aeenrity, bowoTarp most be made 
in good laith and in the interests ot tbs reituu qtu trust end not 
merely of the borrower (cX and cannot be made unless eipresdly 
anthorised (dX * 

376. The language o! the instrument of trust is strictly eon. 
strued; and under a direction to trustees to invest the trust fundp 
or place out the trunt fund at interest or on security, at tbsi^ 
dis^^tion, they can only invest on proper eeeuritie8(f). i. 

Unless a trustee is eipressly forbidden to do so bj the instni* 
ment, if any, creating the tni6t(/X or onless such investment 

[ISSl] ] Oh. 601, C- A); bat '*a company orastod by statute ** means a 
company expnasly isoorporated by a special Act of Parliaraeut Smith, 
T. iftrWf, [18901 S Ch. 600). A limited compaov rt^tered and 
haviog it* head office in the United Kingdom, where it* board of direotors 
meeu to manage tod oooUol lU affairs oompanv in the United 
Eingdom " although the property oi tbs oompanj is situated abroad and 
its operations are carried on abroad (£s Uiltvn, Oibbrnr, HdU-Biniou, 
[1009] 2 Ch. 648, per NKvn.LS. J., at p. 661). A power to iovest In tbs 
preference stock oi certain companies does not autoorise an ioTsatmeat ip 
their fully .paid pretersnee shares E'lifu, Speew r. WiUU, {1911] t 
Cb. 663). *‘A tnaoidpal corporation" does not include inoorporaisdi 
harbour troiteos (ffattow v. Annan, [1898] A. C. 289; see IKood v. MwUipn 
(1898). 79 L. T. 166). As to tiio meaning of " poblio stoeka of the Bank 
of England." see As fftU FitUi v. !7iU nnu] W. S. 181 

(1) B$ FlOsfsy. fThOilsy v. Lmrofd (1886). 3 Cb D. 347. 868. C. A.; 
8. C.. affirmed. *h6 nom. Xearoyd v. (1887). 12 App. Cas. 727, 738 | 

and eee p. 137» j>v*f. 

(а) Bt Laing^$ SiUUmantt Lmny ▼. Ba4diff$, (18991 1 Cb. 698. l*be 
truatee may lend the trust money to the benedw/ for life if there is a 
reaaonable proapeet of repayment by him (/b^d., but see note (p). p. 121. 
ants). Where under a marriage settlefflent trustees are empowerea with 
the consent of the wife to lend the trust mosey to the husband, it lias 
be«i held that her consent cannot be given reteospeeUvely (Boiemafi v. 
Xiaeic (1818). 3 Uadd. 98). and that her coQaei)t la peocssary to every loan 
made to him from time to time and oannoi be given prospootively, but 
Itut. uuleas the terms of her oonseut only authorise a loan for a bmited 
time, the money may remain on loan to him indefinitely (CbiU v. OkiU 
(1866). 80 Beav. 60). 

(б) For6ssT. Boss (1788), 8 Bre. C. C. 430 * Pickard v. AndSTM (1878), 
7,. B. 13 Eq. 606. 

(s) V. OfKMiif (1807), Coop. (3. 83. 

(d) Bwr T. Bicherloa (174$^, 3 3was. 80, note (a); BoImss v. Mm 
(178$), 2 Cox, Eq. Caa. I; Perodb v. Bsddtfi^ (1801), 6 Tea. 794, 799 •, 
WaBm V. (1818). 8 Swan. 1. 63; Oshotwe (1884), 7 Slot 

30; Oytsv T. Owj (1849), 1 Mae. « C. 482,^81. C. A. 

($) V. Ptcf$r (1887), Coop. Pr. Cas. 178,179, 180 ; Harris ?. 

Hofiis (No. 1) (1861). 89 Beat. 107; BsOsUv. Akroham (1873), L. £. 17 
£ 4 . 94, per Jwit, U.B., at p. 87; HwrpAif v. 2>^ (1982). 88 L. B. Ir 
W, C. A.. fie firoM, Brawn r. Brawn (18R5), 88 ^ D. 889. |8l). But 
a pome to tlie trust ptonvtj At diKiotM llii a i4te.a|Aii>in| 
(MAomM V. navff', ntpra; tod am St Baffmm, SUk t, voiVoof# 

iO Art. * n Ttot, e. sij, a_ 1, j. 
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ii mAnifefltl; improper or imprudent (^), he mej iaveat trait fundi 
in bii b&ndie, whether at the time in a itate of inraitiDeot or^ 
in certain ito^, funds and eeeuritiei aotborised byebatate, notwiJdi' 
standing that thej are not authorised by the instnuAent creating 
the trust (k), 

nt Main. Main v. 2>» la Batut (1906). 49 8ol Jo. Sia : Se Barbj BurU 
T. BHrh$, [1909] 9 Cb. 248; S# BiU. ?9tta$ ?. [1914] W. K. m. 

(^) See note (t), p. tdl. mU. p. t37» peeC 

(Ji) Tmtee Act. 1893 (86 U 67 Tict o. 63), m. ). 4 ; Cob&tal Stock Act, 
1900 (63 & 84 Vkt. c. 69). a 2; Uetren^ Witer Act. 1902 (2 Edv. 7, 
0 . 41). a 17 (4). These eoaotineQU apply to fuods held by a oorporstion 
in trust for a chsritj (Ee ifMcWtor ai^aX ln/imory. Manoktiitr Boynl 
In/lm/iry ▼. A.^O. (1869). 43 Ch. D. 420). but not to the trait funds of a 
buildlQg society {R$ EaHcnal Ptmaneni M^ual Benefit Buildinc SocMv 
(1889). 43 Ch. D. 431]; as to capital mooeys ahMiif under the Settled Laaa 
Act. 1S82 (46 df 46 Vict c. 3S). aod amending Aota. eee B* ifocimm'# 
7Vust#(lS83). 25Ch. D. 760; Utk SsmauKNiH, Vol. XXV.. p. 646. The 
following are the aovoetmeots of trust funds aothorised by the Tniitee 
Act. 1893 (66 Si 67 Viot. o. 63), a 1, lubject to the oonditions mentioned 
below :^i.) (1) Parliamuta^ etoeks. public funds and OoTernoeot 
•eouritiet of the United Kingdom; (2) real and heritable aeouritiee in 
Great Brilaio and Ireland; (3) etock o! the Banks of England and 
Ireland ; (4) India 31 and 3 per cent stock and anj other capital stock 
from time to time Usued by the Secretary of State in Council of India 
under the authority of Act of rarliament aod charged ou the reTcnuea 
of tikdia; (6) eeeuritiei the interest of which is for the time being 
guarautek^ by Parliameot; (6) Coniolidatod Stock created by the 
Metropolitan Board of Works or by the London County Council and 
debenture stock created by Uie reoeieer lor the MetropoUtau Police 
District; (7) debenture or rentoharge or gikaranteed or pretereDOS stock 
of anj railwaj company in Graat Britain or Ireland ineorporsted by 

r ial Act of rarliament and baelng during each of the jean past before 
late of the inTeetmoni paid a diridend of not lew than 3 per cent, per 
annum on its ordinary stock; (8) stock of any railway or canal company 
in Gronl Britaiu or Ireland whose uudertakifig is leaiM io perpetuity or 
for not Jew than 200 yean at a fixed rental to any such railway company 
AS is moutioned under item (7) «ther alone or loiotly with any other 
railway company; (0) debenture etock of any railway company in India 
the interest on which is paid or guaranteed by the SocroUry of State in 
Council of India; (10), ** B '' anunities of the Eastern Ben^, the East 
Indian, and the S^de. Punjaub and Delhi Railways, and anylike aoniiities 
which may be from tsne to time ueated on the purohaae of any other 
railway by the Secretary of State in CouncU of India and ohar^ ou 
the rovenow of India, and which may be authorised by Act of Parliament 
to be accepted by trasteee in lieu of any stock held by them in the 
purchas'd railway (aee fie Jfaascl. fikodw r. J«whta(188I|. 46 L.T. 74!); 
and also deferred annuities eompri^ in the register of boldert of annui^ 
Class D. ind aoDuities comprised in the register of annuitants Class C of 
the £M8 Indian Ri^ay Company s (11) stock of any railway company io 
India upon which a fixed or minimum diridend in sterling ir pda or 
fuaraotaed by the Secretary of Stale in Counciiof India or upon the oapital 
of wlacb the interest is ao auaranteed (eoe ( 18 ) oebeoture and 

luaranteed and prefere&w sto^ of any company in Great Britain or 
ueland wtabBabed for the 6ewly of water for profit and incorporated by 
teeiai Ae4 of Parliament or by Aoyal Charter, and having dunng aaok of 
w tan years Isat past befosa the cate of inreitmeot paid a ^mend of 
il law tbag tf per oeot oa ordinary stock; (tdl nominal or Insoribed 
' iMad (rtrti tsme to ttoae by the corporarion of a mnnicipil borough 
t dfniirilbii to the ritaniw the lut eeniue prior to the dM of iD?«st* 
tVb popolScB exceedinglaoOOdee J?s Drttb. DniU t. DeUer. [1902] 
1 Cb. 14^ C. A.), or by a coiaty eounefl, under thOMthoiity of an Aet m 
taliiiMRt or ptorUcoal oriUr; (14) nominal er Ins c ri baq stock kwaad 
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377. iDTflstmente m or Qp<« ttie aecaritjof mortga^ debenlnrot 
dolj' iMoed ocddr and in accordanoe with the provisiooi of tha 
Mortgage Debenture Act, 18^ (iX ma; be made hy a trustee who has 
a general pOwer to inTost in or upon the secnrity of shares, atoekt 
mortgagee, bonds or debentures of companies incorporated b; or 
acting under the authority of an Aet of Parliament (k). 

378. Unless expressly otherwise authorised bj the instrument 
creating the trust or by statute, a trustee who has power to invent 
in real securities (f) can only invest on a legal fiAt mortgage (m) u! 
freehold or copyhold property, but not on a mortgage of property of 


from ticne to time by oommiMionen inoorporsted by Aet of Pariiamsat for 
the purpose of supDlying water and bariog s compulsory nower of le^iog 
rates over an ares lisving. according to the retams of tike last ceosos prior 
to tbs date of ioveatmeut, a populatiou ezccoding SO,000 (see lU Dntiti, 
DruiU V. VfkUr, [19031 1 Ch. 446. C. A ). provided that during each of the 
ten years last past before the date of inTcatraeat tbc rates levied by snob 
oommissiooen have not exceeded SO per cent, of tbo amount authorised 
by law to be levied: (IS) stocks, funds and securities for the time beiog 
authorised for tbe investment of oaab under tbeoontrol of the HighCTouit 
(sec R. C., Ord 22. r. 17; Y(;arly Pri»ctji*4« c»f the Su|Tremo Court, 1914. 

р. 310). (il.) Colonial stock reinsured in the Unitad Kingdom in serordaiiee 
with the provisions of the Colonial Stock AcU. 1877 (40 A 41 Viet. 

с. 69} and 1S92 (66 56 Viet. c. 36). as amended by tbe Colonial 

Stock Act, 19<K1 (C3 & 64 Vlct. c. 62), and with reapoct to which there 
have been observed such conditions, il any, as the Treasury may by 
order noticed in the London OtuctU presrriM (Colonial 5U>ck Act. 1900 
(63 & 64 Viet. 0. 62). s. 2). Tbe Treasury kiM'ps a list of colonial stocks in 
reepoet of which the above •mentioned provisions are for the time being 
complied with, and publishes the list iu the London aud f^dinturj^k <7(uett«s 
and iu such o(hcr manner as may give the public full information on the 
subject (thid.). (iii.) Water stock issued by the Metropolitan Water 
Board (Metropolis Water Act, I9t)2 (2 Edw. 7 c. 41), A 17 (4)). A trustee 
may from time to time vary any of these iDvestments (Trusts Act, 1693 
(66 A 67 Viet. c. 63) s. 1). He may invest in them notwithstanding tliat 
they are redeemable and that tbe price exceeds (he redemption value 
(i6td., s. 2 (1)), and may retain them until redeenp ion (i6td., s. 2 (3)); 
except that he may not under his statutory power ol investment purriiase 
at a price exceeding ite redemption value any stock mentioned or referred 
to under items (7). (9), (U), (12). (13) of dauae (1.). sapro, which is liable 
to be redeemed within fifteen yearv of the date of purchase st par or at 
some other fixed rate, or purchase any sn^ stock as is meouoaeci ur 
leiened to under those items which is liable to be redecuod at par or at 
•cm / other fixed rate at a price exceeditig 15 per oent. above par or each 
other fixed rate (tW., s. 2 (2)). 

(«) 26 6c 29 Viet. c. 76. 

(k) Trustee Act, 1893 (66 dc 67 Viet e. 63), a 5 (6). 

(0 Ai to morlgazes to trustees gencr^ly, see note (k), (b). item (2), 
p. 132. ante : title Mortoaob, Vol. XXL, pp. 107 d mo., 266, 276. As to 
keeping notke of the trust off the titlA see iMd.. pp. 173,17A 

(fs) Aorrk T. Wright (1661), 14 Be4% 291. per Bowillt, M.R., at 
p. 306 i Iheiier v. Brersion (1661), 16 Beav. 221, 226; Xockkorl T. Seftiy 
(1667). 1 De 6. dc J. 464. 476. C. A.; Swafitld v. i^elm,[t676] W. N. 266, 
266: SkeffiM amd Swih Terkikire Permanent HuMimg Beciety v. AiaUmeei 
n689),44Ch.D.412,psrSTIKUXO,J.,atp. 469. The dsMem o/WVOUT. J.. 
in Wani ▼. Carnpain (1693), 9 T. L. B. 264, that* aotwitbsUAding these 
authorities, there is no fixed rula that a tmtee boat nerer hivest on a 
seoond mortgage, appears open to owasiion i eee CnkopMi % Brome, 
[19021 i Ch. 786, C. A., ftr KomMMyXJ.. at p. 100. Aa lo retaiah^ a 
ssssad mortgage whleh is part of the original trust property»eee BeHnien 
V. Bc6tMMi7l86l), r De d, M. 4» 0. 247, C. A^ per KniQWt Biuoa, hJ.. 
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ttci. L A ipMuUtiv6 or ioMoro doiar4^tioii(fi) or of a waatbg eIianow(o). 
IMiit of Bj fttatnte (a) he tnaj. aoleea eipreedj forbidden the i&Mrumest 
fnftofl. erating ^e teoet, icveet (1 ) ob aortgm of proper^ held tor as 
DnexpM term of not toes th^ two hoaorod ^are ai^ net eal^eot 
iu a reeeiretioB of rent greater than li. a jear» or to any right 
of redemptioBi or to any oonditioo for reentry* ete^^t ocm- 
payment of rent (ft); and (3) on any charge made onder Improre* 
nient of Land Act, WA (c^ or on mortgage of any ench char^(dV 
A troetee inveeting on mortgage most reasonably satisfy himeeif 
that the mortgagor can mve a good title to the property (e). He 
is not, however, chargeable with breach of trast only upon the 
groond that he has accepted a shorter title than that to which a 
parehaser ii in the aWnce of a special contract entitled to 
reqtflre(/), if the title accepted is such as a person acting with 

E rudenee and caution would have accepted (o). Similarly, where 
e properly lends money on the iecarity of leasehold property, be 
is not chargeable with breach of trust only upon the ground that 
in making the loan he dispeneed either wholly or partly with the 
production or investigation of the lessor’s title (A). 

A tmsiee investing on a real security must not join in a 
contributory mortgage (i) and must not arrange with the mortgagor 
for the continuance of the loan for a term of years (y). The loan 
should be made under the advice of a surveyor or valuer whom the 
trustee reasonably believed to be an able, practical surveyor or 
Valuer, and who was instructed and employed, independently of the 
owner of the proiierty, to report ae to ite value and propriety as a 


at p. 2SS. A suh-tnortesge h a peroiiw^iblQ iovestmeDt v. 

Bainnoi (l^)r ^ Cb. D. 490). 

(a) Wyatt v. Skarratt (1040). 3 Bear. 408: k<fyd» v. (186)), 14 

Beav, 34: v. Gumm^ (1873). 7 Cb. App. 7I1>; v. 

Boitinfif iwpra . Lsaroyd v. TTSff^layJiaS?), 13 App. Css. 727; Joast v, 
J^Hau (1890). 26 L. B. Ir. 48 : lU If aUsr, Walkar r. WaVtar (1890), 02 
L. T. 449, 452; Ba Tumor, BaHar v. Jaimay, [1897] 1 Cb. 636. As te 
whether a trustee aathoriiied to leod oq leasehold property may leud oa 
leasehold eottafs tucp^ity 1st on weekly teoaBci<^. see Rt Solomau, Boro 
V. ifiyer, [19121 1 <^h. 261. somnromisrd. [1913] 1 Ch. 200. C. A. 

(e) SaBayd'o B(rfaist<1660), 14Ch.D.626; T.I^\(lSg6). 

96 W. R. 121; Xasrsyd v. IfAMsy, oupra : So Tumor, Barker v. Tvnacy. 
supra. In ths abeenee of ezprw authority a trustee has no power to 
Invest OD a mortgage of leaseholds (£• rAraasR, Jone$ i. Chmum (1878), 
8 Ch. D. 492. 608, 609. C. A.). 

(a) Trustee Act. 1893 (66 6t 67 Vwt. c. 63). i. 5 (1). 

(ft) Jte CftesiMB. Jatm v« OAsaastt. npra, per Jtssii, M.R., at 
p. 607. 

(e) 27 8l 18 Yist c. 44; see title Lamb IicpaovuiKr, WrA. XVIIl., 
pp 278 4 ssf. e 

' (4) Trustee Act. 1898 (66 6(67 Viet. 0.63), A 6(1). 

(e> Foftegv. Fariaf(1848bft ft. 381.|Mr BLaCi:BOmVB» LC.at 

Bk* 884 

'</> Bm title XXV., p. >49. * 

W m TVqitee AM, )W»<N * <7 Tiot. o. 69), •. B (9), (4). 

Jmt{im).1lhak D. 660; Jb MtmimgMri BOamml. 
(1660). If U t. 966, a A.; Steiw t. Prm4*, [1666] 
1 (U m 161. 994 i Si Urn, Mwt. AmOwA. (160611 Cb. 996.641, Ml 
(fi ViHt T. BMm (16a). 99 Bwt. 971 < 
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brut mTMtmeai; -tiid febe I<mb §ho«ld &ot «iMd ttvo<thMi ol At Mi** ^ 
v»hi6 of the property u steted m soob r^ii (k). ^ jUieet 
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mortgage (iV* 

li the mortgaged lead becomee fonoloeiire or otberviee 
discharged from the eqmtj of redempwQi the trustee boldt it oa 
troet lor Bale(ei). 

879. A power to a trustee to iareet in the^purcbaee of land ta?wtMtJa 
does not authorise him to invest in the purchw of an equity of 
redemption (r), even though he is the authorised holder of a second ' 
mortgage on the property ( 0 ). 

Tn exeroising his power he must aseertsiD to the best of his ability 


(4i) Trustee Aot, 1893 (88 81 67 Viot. e. 63). a. 8 (1), (4); ^itsw T. OaU*9 
[1909} 1 Cb. 369. A trustee leading moncT on the lecnritT of property qd 
whieh he can leirfullj lend is not cbargeabre vith broach of tnut by resaon 
ouJj of the proportion borae by the amount of loan to the value of the 
property at the time when the loan was made, if it appears that Che loan 
does not exceed two*tliirdo of the value of the property as stated in sooh a 
report as metitioned in th(> tcxu supra, and was made under the advioe of 
the surveyor or valuer ezpreesed in the report (Trustee Act. 1898 (88 b 67 
Viot. c. 63), s. 8(1). (4): Rs IfolAer ITdlUr v. Wuik$r (1890), 59 L. 3. 
(CB.) 388 ; Rs 8 omsrs< S^mend v. i'oulsti {Bari) (1898). 88 L. T. 818 | 
jU Dive, Dive v. Bothuck. |1909] 1 Ch. 388). The snrveyor'a fee for the 
report shonld not he- dopendtuii on the transaction being carried through 
t^olistury (JVar^ii) v. Asymsr (1909), 26 T. L. R. 878. per WauBOfctov. 
J.). If the trustee negleota to obtain such a report, he may be held liahl* 
for a deficiency in the security if he trusted to the mortgagor's valuer 
iffariny v. Warinc (1862). 8 f. CSk. R. 331; I%gk v. Purines (No. 8 ) 
11886), 34 Boav. 411; Frf v. Toptow (1884), 88 Ch. D. 288 : ft^okott v. 
f/poM (1888). 64 L. T. 788). or if b» did not empl^ and properly fnatmot 
a valuer and surveyor of his own (Ifarifiy v. Waring, eipra: Frf ▼. 
Topson. swra; Be Olive, Olive v. Weetvrmon (1888). 34 Cb. D. 70; Be 
Semtrtet, SamereH v. Poufstt (RoH). s«pro ; Wade v. Pcfkinean (1901). 
85 h. T, 468; dhow v. CaUe, eupra ; ke Sohman^ Von v. Megtr, (19181 
I Qi. 26). comproQ]bod. [1913] 1 <jh. 800. A.); or if he advaoeea 

more than one-half of the value in (he case of booae property (SUeknep v. 
RsimII (1836). 1 My, & Cr. 8 ; Siretkm v. AekmaU (1854}. 3 Drew. 9; 
J^ry V. Tapson, supra, at p. 879: RaieiAvrffi v. BUtinge (1885). 30 Ch. D. 
490, per OACOV, V.-C.. at p. 498 : Re Olive, OUve v. WeeUrman^ tnpra; 
Re Salman, Pnett v. Vppleiy (1889), 42 Ch. D. 361, 364 sC ssg.. C. A.); 
or more than two*tlurds m the case of other property {Biicknea v. BeveeU, 
eupr^Re Gedfrtp. Gadfreg v. FavUnar (1883). 83 CL D. 481; Be 
Uedland, Eland w. Jfsdloai (1889). 41 Cb. D. 476. €. A., per Nobth, J.. 
at p. 481). As to the proper amount to advance in the case at trade pro* 
party, see Stretim v. ilihviaO. mepra; Budge v. Gn mm ma (1878). 7 Ch. 
App. 719; Waleott v. Lyom, eupn ; Learayd v. WftiUleg (1887), 18 App. 
Cu. 787; Palmer v. Bmereen, [1911] 1 Cb. 768. 

(f) Stiekney v. ^swrU, eno^ at pp. 14, 16; FmnMe v« Praneie (1854), 6 
De G. M. & G. 108. C A.; Fldohsr v. Grss%(t86f). 33 Beav. 486. 

(m) CoDveyanclDg Aot, 1911 (1 6s 8 Qao. 6, o. 37), a. 9. He may 
pcwtpone the sale; and the prooeeds of as!e and the iaooma nuiU mm 
are to be applied as the mortgage debt and the Inlerest tbersof would 
have b^ applieable (ibid.). 

(a) Fomon v. TTonuafi (1889)# 41 Ch. D. 89&f.tAs to powat to Invest 
in the pureham of land, see also tide Snmnonte# Vet XS^pp. 88t 
861. As to a vsodor^s lien for onpeU purchase-moseyi ds^dfls ItUtfi 
VoL XIX., pp. 16, lA Thelssd Msahsied wheMwtrwibfiraak 
the inatra^t of trust etbeam *pvovideo .fOoBveyaftchg Aah mk 
(I A 3 Geo. A e. 37).>a ifi. • ' 

(e) IfonMa v. Irimae, ngre. 
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the Taloe of the prop 6 rt 7 inteoded to be porchMed, end most not 
porcbAse it at an exceesive price (p). He muai Uke care to get 
the legal eatate and a good title with the property, and mnet not 
parchm under eooditions which preclude him from domg eo(9X 
though he may purehaae without exelnding the application of 
the Vendor and Purchaaer Act, 1874 (rX a ^ {«X 
purchase freehold ground rents (t). He must not porcbaee nroperty 
of such a nature as urtduly to benefit or prejudice one benenciary ae 
compared with another (a), and must not purchase property on sp^u* 
lation without having money in hand to pay for it at the time (rr). 

260. A truetee who has power to invest in the purchase of land 
or on mortgage of land may invest in the purchase or on mortgage 
dl lapd charged with a rent under the powers of the Public Money 
Drainage Acte, 1846—1W6(®X OJ* the Landed Property Improve¬ 
ment (Ireland) Act, 1647(1/), or by an abeolute oraer made under 
the Improvement of Land Act, 1864 (cX unless the terme of the 
trust expressly provide that the land to be purchased or taken in 
mortgage shall not be subject to any euch prior charge (d). 

281. A trustee who has power to invest in the mortgages or 
bonds of a railway or other company may invest in the debenture 
stock of the company; and a trustee who has i)Ower to invest in the 
debentures or debenture stock of a railway or other company may 
invest in nominal debentures or nominal del»enture stock issued 
under the Local Loans Act, 1875 (e), unless in either case the con¬ 
trary is expressed in the inHlrnment creating the trust {/). 

(p) In^U V. Parfnd^# (No. 2) (1S66), 34 Knit. 4H,p^ Romillt, M.R., 
St p. 412; Pry v. Topt&n (iaS4), 2S Ch. D. 253. Tue trustee must not 
rely on a valuation by the vendor's valuer (le^U v. Partridge (No. 2), 
9%pn, at p. 4i2). 

(f) EotUn CoHniiM Co. v. i/atckei (1S56), 5 11. L. Cas. 331, per 
lard CiMPBKU., at pp. 363. 364. But be is not cbargeablo with breaeb of 
trust only upon the fronod that in effectiog the purchase be bae accepted a 
shorter title than the title to which a purchaser is, in the absenco of a 
epectai contract, entitled to ^uire (as to which see title Sals or Land, 
vol. XXV., p. 342), if the title accepted is such as a penon acting with 
prndeaoe ana cautioD would have accepted (Trustee Act, 1893 (50 k 57 
Viet. 0. 63). I. 0 (3), (4)). 

(r) 37 k 38 Viot c. 78. 

ft) Trustee Act, 1893 {66 k 57 Viet. 0 . 53), s. 15. For the Ver^dor and 
ParelisAer Act, 1874 (37 A 38 Viet c. 78), s. 2, see title Sals or Land, 
Vol. XXV , pp. 337. 838. 343. 344. 422. 429, 434. 

(f) Bo reybm's Tr%$t (1869), L. R. 7 Eq. 463. Trustees 

empowered to invest on freehold or leasehold ground rents may purchase 
inch grouid rents (£« Mordnn, Legs Mordan. [1906] 1 Cb. 616, C. A.), 
(u) Bwrgei v. Lm 6 (1809), 16 Ves. 174, 178: and seep. 138.pcit. 

(w) XcewtcsfiMl CemmUiipnere v. Pinneg, [1900] 2 Ch. 736, C. A, 

(e) 9 6 b 10 Viet. c. lOf ; 11 Viet c. 11; 11 k 12 Viet. o. 119$ 

13 k 14 Vkt. 6. 31: 19 A tO Viet c. 9; see ti^ Iund Impsovuikt, 
Vol. XVUL. p, 303. 

(M 10 k l\ rmt. e. St 

(•) 27A38Viot.o. 114; sebtitieliAND Ihfrovsvsnt, Voi.XVni.,p. 29$. 
M) T^tee Acrk 1698 (66 $i 67 Tiot o. 68), s. 6. 
m M 6t 66 mi. o. 81$ sse tiOe Monst and I1onit Lindiii6, 
Tc^:m..p.62. 

(/) Tnstas Aut, 1861 (66 Is M Tlet o. 68), s. 6 (2). (3). The power of 
i trustee ii ooly thus eolurgedvAs it exists under the instraineDt of trust 
fadepemUntly of the power (see note (I), p. I8t,a6<s) OMifemd by tbs 
Aet uti TemreeMi Tnham t. AemiHaae. riMMl 9 A. S99). 
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389. A trustee who has power to invest in the seearities oi the 
Isle of hfan or in eeearities of the Government of e colony may, 
onleas the contrary is expressed in the instroinent authorise tu 
inve 8 tment,^Dve 8 t in any eecuritiee created under the Isle of J&n 
Loans Act» 1880 (y), by the Government of the Isle of Han (h). 

383. A trustee may not apply tor or hold a certificate to 
bearer issued under the authority of the India Stock Certificate 
Act, 186S{i), or the National Debt Act, 1870 (IX or the Local 
Loans Act, 1875 (Q, or the Colonial Stock Act, 1677 (m), unless he 
is authorised to do so by the terms of the trust (n). 

284. A trustee in investing upon an authorised investment must 
act subject to any consent required by the inetrument creating the 
trust, and must exercise a discretion and not make an inveeteent 
which in the circumstances it would be imprudent to make(oX In 
making the investment he should take care that the income ae well 
as the capital is properly secured (p). 

289. A trustee may exercise his power of investment by retain* 
iog authorised investments which form pert of the original trust 
fund, unless in the circumstancoe it is imprndonl for him to do so ( 9 ). 

286. Where a particular investment was originally of a nature 
authorised by the instrument of trust or by the general law, the 
mere fact that it has coased to be so does not render it obligatory 
on the trustee to cease to hold it, and he is not liable for bre^ of 
trust by reason only of his continuing to hold it(r). 


(c) 43 it 44 Viet 0 . 6. 

(A) Trustee Act. )893 (56 k 57 Viet. e. 63), s. 6 (4). 

(l) 26 k 27 Viet. 0 . 73. 

(A) 33 k 34 Viet. c. 71. 

(f) 38 k 39 Viet 0 . S3; see title M 0 H 8 T ami> MoNir LnNUiMO, 
Vol. XXI.. p. 62. note (a), 

(m) 40 & 41 Viet. c. 59. 

(a) Trustee Act, ISSeiseA 57 Tict. c. 53), e. 7 J); Be Both. QM- 
htfoer T. Rt>th (1806). 74 L. T. 60. But the Beak of KngUnd or of Ireland 
ana persons autboriaod to issne certificates ti) boa^T are under no oblige* 
tion to inquire whether a pereon applying for a certificate Is or is not a 
trustee, and incur no liability in the event^ol their grantj^ any such 
certLSostc to a trustvo; nor ii the cortlficate invalid if granted {Trustee Act, 
1893 (56 k 67 Viet. c. 53), s. 7 (2)). 

(o) Bt Whileleif, Wkit4ejf v. (1886), 33 Ch. D. 347, C. A., per 

CoTTOV,L.J..at p. 350 par Lom. L.X, at p. 358; S.C.. affirmed sub wm. 
Learpyd v. WhiteUy (1887), 12 App. Cas. 727, 732 eliao. .* Trustee Act, 
1893 (66 k 67 Viet. o. 53), a 3 , Kuttou v. Annan, (1898] A. C. 289 ; and 
see note (t), p. 130, ante. A trustee most not invest on mortgage merely to 
accommodaU the mortgagor, whether a beneficiary or not, wnere it is of no 
advantage to the trust eetate (tTAtfnay v. SmitA (1869), iCh. App. 513 
619 ; Be TFolhar. Waiker r. Walker (1890)| 62 L. T. 449), Ae to whethaa 
in invcftting on mortgage a trustee cna have regard to the solvency at iht 
time of the mortgagor, see Be 8(mcr$4iJ, Ponlett (Bari^ [1894] 

I Ch. 231. 247. 248. C. A. 

(p) Be Samenett Bmereei v. PouleO (Burl), lapro^ per Kztnwics, J., at 
p. 247. 

(g) Amee v. Paritiuofi (1844). 7 Beav. 379 1 SAbineen 

(18M). 1 De a. H. k G. 247, 262, 263, C. A.; Be Oheipmdn, Oeeke r. 
Ch^mon, [189612 Ch. 763, C. A.; SmiOotm v. Sevbv (1907), 24 T. L. B. 
51, C A., also reported ri909] 1 Oh. 409. n., C. A. 

(f) Truftee lot, 1893, ArnmAmmi Aet, 1894 (67 k 58 ^t. e. 10), a. 4 1 
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387. A trustee in the exercieep of bis fowpt of inveetmeiU me; 
Tar; the inveetmeote from time to time {9), and ma; change *a flret- 
cla88 eeeuiit; into another aathori^ inTeetment yielding a better 
;ate of lotereit(f). A trustee ma; do this, e?en at some risk to the 
capital of the troet estate, in order to proride the parent, who ie the 
beneficiary for life, with a better income for the support and eduoa> 
tion of his ohildren who are interested in remainder (o). Oe&erallj 
speaking, however, except 00 far as is expressly directed or anttiO' 
nsed b; the instroroent creating the trnst, a trustee must not 
invest with a view'to the benefit of one 1 beneficiary at the expense of 
another (by 

SfiOT. 2.— aftd Diifirtiimi of Trnitfpf9, 

8 us .Spot, t.—J s UrMPui 

268. A trustee may exercise all such lawful povsers as are 
expressly reposed in him by tljo instruinent creating the trust (c), 
and ma; use such discretion with respect to the lime and manner 
and extent of exercising them as is permitted by the terms of 
that instrument (d). He must, however, exercise the powers 


RiMnson ▼. Robifkwn (1861), 1 De 0. U. A 0.247,0. A ; St Medknd, Eland 
T Msdlaad (1888), 41 Ob. 1). 476, Q A ; Re Cht^nan, Cocke r. Chnjman, 
fiseej 2 Cb 763, C. A.: Re 8mtk, Smith r Lmne, [1802] 2 Ch. 607; nee 
He Bfoakee, Broakee r Twflor, [18(4] 1 Ob. 668. Tbe court ma;» however, 
notwithstanding the oppieition of the triuitees, direct inquine^ tu 
whethei nivestffisnts should be oontiuiiod jySptMOtx'e SetfUment. 
OSptnatj V. FiUee. (18141 1 i'h 890). 

1$) Re CoM<r'i TmtU, [1873] W. N. 87 ; Be Pope^e C'oatrod, [1811] 
2 0b. 442. laveitmeiitK aulhor sed b; Uie Trustee Act, 1880 (66 it 67 
Virt, e. 63), s I (sec Dote (h), p. 132, ente), ma; be variod from time (u 
time (ibfd.h As to the tawuDaertbe earlier statutes, see Re Wards (1861), 
2 John, ic il. 101; Re Clerpp Orpaew Corporation (1874), L. K. 18 Cq. 280; 
Rf OvihwatU.OieikvftiU ▼ Trrvlor, (1S!>1] 3 Ch 494: Hvim v Lopee, 
[1882] A. 0. 112. also Be Tapp tmd London Dock Co.'e Oontraotf [1^5] 
w. N. 86; and mider rhe Katiooal Debt (Oonvertioa) Act, 1888 (51 it 62 
Viet. 0 . 2) Re Twdeit*i TneU (1888), 67 L. J. (CB.) 760. 

(() v. Peel (1861), 3 l)e G. f. it J. 170, C. A.,fer Tubkxk, L.J , 

at p. 174: Re Walker, Walker t. WaJker (1880), 62 L. T. 448, per KsK£- 
wicn, J., at pp. 461,462. 

(o) Ccckbwni T. Peel, evpra, at p. 174: Rf Inpnm'e Tmei (1863), 11 
W. K. 980; MonUfiore v. Gnedalla, [1808] W K. 87. 

(6) Cwkbum V. Peel, tupra, Waek t. LiUlerDOod (1872), 41 L. J. (CB.) 
636 , aud see up. 123. 124. 136, amie. 

(f) Ooetahodie T. Ooetabadie (1847), 6 Hare, 410; Qiehonu v. Oiehome 
(1877]^ t App. Css. 300: Auif^v. Aartin, Aidia r. Boyce {1876}, 4 Ch» D. 
231; Takor v. Brooke (1878), 10 Ch. D. 273 : Be Blake, Jonee v. Blake 
(1886), 29 Ch. D. 81$, C. A.; Oainehorougk (far!) v. WtOcombe Terra Cotta 
Cky Co., ltd., Dunnin§\. gafnebonn^h (far!) (18S6), 54 L. J. (cb.) 291 ; 
see stso titles SirruilBliTe, voi XXV., pp. 682 et eeq. ; Wnxs, pp. 686. 
117. 818. wi; snd, os to poweii of maintenance, edecstion and Mvanee* 
msnt of Infants, see title iBTaBts skd CniLntxir, Vol. XYlLr pp« 85 



Oif^vrii# V, dfseemsi MpfW / Tabor v. Brooke, evpra ; Be Wooeer 
81 9, 111 618«X» Aw* Blake, Jonu v. Blake, eapn; Be 

Re AAHu,Bowman 

t. yfiMoir (18w), II L. Where there ate two separate die* 

meHoW; trusts for the hmd^k at the seme bwM^, esob troat 
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aoA in f9oi faith and for tha ynrpow for whioh tiiaj 
wen created (i). . {> HwOTcwi 

S89. Subject to any ipeeial pronsonj in tiie inetrumeiit <srMt- SSSS^ 
ing the Met, a traetea may do acta whieh are leaaozi^kia and 
proper lew miimng the trust property (/) or for proteotiog it(fX K iwiiw f* 
and may make paymania whi^ are oeceeeary for the doe exeoa* 
tion of the tniet(ftX and woald be eanctioned by a court of equity ^ 
if ill'sanction were applied toi({). As a role, however^ in anj case 
of doubt, the trnst^ ought to obtain this qanetion before so 
acting (k). 

290. Where a power is discretionary and doee sot amount to an Omwtka m 
actual trust or obligation (Q the trusts will not be compelled to 
exercise it (m), even though its non^ exercise will benefit one wiui 
qtu tniit at the expense of another (nX Where the exerdse oF the 
power is obligato^, but the time and manner of its exercise are 
discretionary, the trustee will not be interfered with as regards those 
particulars (o). 

is no right of oonthbutioo or common obUgation between the two tnisU 
X. Coekt [19111 A. C. $17, P. C.). A disejetionary trust which mwf 
pocsiblj lilt longor iuua the pvrpetultj poriod is void; see Piara- 
Tomu, Yol. XaII., p 310 ; X v. Cft^ (1014). Tmsi. 17th June. 
iU to the exercUe of powen general]j, see Utle Powais, YoL XXI11. 

a . 1 $eq.: as to powers in the nature of trusts, see p. 17. ouf^; and 
lePowens. Vol. XXIII.. pp eOetisg. 

<s) Ord t, Yo«f (18S0), 0 Hadd. 438, prr LsiCU, M.R., at p. 440; 
new T. PIsteher. [1898] 1 Q. B. 848; Be Seinetder, £tr6|f t. ScAaeider 
(1906), 22 T. h. B. 22$ ; Smiik x. Ooek, evpm. 

e Fafdc ▼. Woido (18$5). 7 Siffl, 261. 262; Ward t. Word (184$), 

L. Cu. 777, 784, 786; and see pp. 117, 118, safe. A trustee may, 
where an immediate realiution would haTe caused serious )oes to the trust 
estate, arrange forparaent of a debt due to it from one of thebeaeAdaries 
bj ioitalmenU (Fm t. Ward, tupra). 

(S) Briokt ▼. (1647), 2 Ph. 216; SUM r. Jgihie (1884), 25 Ch. D. 

710; and see pp. 117,118, eaXe. A trustee may, at the cost of the trust 
estate, oppose a Bill in Parliamsnt which would oe prejudicial to It (BrigM 
r. North, iuora). Where the person liable to pay the premiunis in rsopeot 
of a policy oi assurance belongmg to a trost was unable to pay them, it wu 
held ^at the trustee might surrender the policy in exchange for a folly 

S lid up policy of a leu amount (Be 8Uta‘$ TVwfe, Afeen t. PesUss (1890), 

S L. A. Ir. 644). As to an loknowledgmMit by a trustee or hb agent 
of a debt due from the trust estate, see title timTATTOfr oP AcnONS, 

Yol XIX., p. 93. 

(A) PoreA^ ▼. (1857), 8 De G. M. A G. 827, C. A., per 

TuBxaa, jb.J., at p. 834. 

(t) jAwcod ▼. Ttfyas (1762), 2 Eden, 148, per f^ord HawiaT, LC.. At 
p. 153; Zee t. Broftn (1798), 4 Yes. $62. per Akobk, M.R., at p. $69; 

Seagram ▼. BniyAf (1867), 2 Ch. App. 623, p<w Lord CHlLMsrokn, t.C., at 
p.a$o. . 

(A) F<rr$haw t . HtgciMoa, rapra, at p. ffhA ; sod see pp. 119, 121, Mis, 
p. 182, port 

(1) As to whare this is the case, lee p. 17, oats. 

»(m) OamdM (igemts) ▼. Ifarrov (1880). 16 Ch. 1). 161; Tsupsif t. 

Camogt {lord) (1882). 21 Ch. D. 672. C. A.; Bp Blab, Jmss ▼. SlaM$ 

(1815), 29 Ch. D. 913, C. A.; Bs Ceartisr, GoU$ r, Ogm^ior, Comftorx. Cetoo 
(1886). $4 Ch. D. II6,C. A. 

(•} Be CovrUor, Ociss ▼. Oowtisr, (Anfftssr t. Coko, fllpn(; 7Mi v« 

<72am»«^, [1908] A. C. 841. 

(p) Bm p 188, mio. 
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29L The receipt in writing oE e trustee f 6 r money, BecaritiM or 
oflln^ef personal property or eseeta, payable, transferable, or deliver* 
— ’ able to him under a trust or power, exonerates the fMon paying, 

Povv to ffro transferring, or delivering the same from eeeii^ to ibe application 
or bei^ answerable for any lose or miaapplicatira thereof (p). 


rover (0 292. If and so far os a contrary intention is not expressed in the 

m^und instrument creating the trost, and sobject to the terms of that 
^ '* instrument, two or more trustees acting together, or a sole acting 
trustee, where by the instrument, if any, creating the trust a sole 
trastee is autliorised to execute the trusts and powers thereof, may, 
if and as he or they may think fit, accept any composition or any 
security, real or personal, for any debt or for any property, real or 
personal, claimed, and may allow any time for payment of any debt, 
and may compromise, compound, al>andon, submit to arbitration, or 
otherwise settle any debt, account, claim or thing whatever relating 
to the trust; and, for any of those purposes, may enter into, give, 
execute, and do such agreemeote, instruments of composition or 
arrangement, releases and other things as may seem expedient, 
without being responsible for any loss occasioned by any act or 
thing so done by them or him in good faith ( 9 ). 

AdcfUon of 298. As regards the powora given by the Conveyancing and Law 
inciMnS* Property Act, 1881 (r), and the coveuanta, provisions, stiimlations 
Uwuf and words which under that Act are deemed to be included or 
pfoMrtr Acu implied in any instrument, or are by the Act made applicable to any 
* contract for sale or other transaction, trustees and other persons 
in a fiduciary position, whether acting through or without a solicitor, 
are not guilty of neglect or breach of duty, and do not become in any 
way liable, by reason of the omission in good faith on the part of 
themselves or their solicitor to negative, in any such instmenent or 
in connexion with any such contract or transaction, the giving, 
inclusion, implication or ai)^lioatioo of any of those powers, 
oovenants, provieions, stipulations or words, or to insert or apply 


(p) Trustee Act, 1693 (66 As 67 Viet e. 63), s. SO. An earlier statute pro* 
fiM that the fide payment to and reoeipt of a persou to whom any 
purchase or mortga^ money is payable upon an egress or implied trust 
diichsrgce the person making the payment from seeioj^ to the applicata^ 
or being au«verable lor the mia^pheation ot the money, unless the oon* 
trary ie exoresaly declared by the tustrumeni crusting the trust or security 
Law of Frop^ Amendment Act, 1669 (22 At 23 Vict e. 36), s. 23). 
>Vhete' there aie several trustees they must all join in the receipt (Crevt r. 

(1796). 4 Ves. 97; ffoUar▼. 8yn>Rd< (ISIS), 3 Swan. 1,63; BaU 
V. Franel (1649), 11 Dear. 519 ; WM v. Ledeam (1855). 1 E. At J. SS6; 
MargetU v. Perke (1864), 12 W. R. 517: Lee t. Sankef (1873). L. R. 15 
Eq. 204 i Re RZower (C.) oad M$tT9poUian Board of Worn, Re Flower (Jf.) 
OM Same (1884), 27 Cb, D. 692). As to the eflect of joining in the receipt, 
sea p, 196, post. - . 

S (f) Trustas Ast. 1898 (68 k 67 Viet. 0 . 68). s. 21 ; Blue r. Mankab 
7i6),3P. Wms.381; RaMrie.lh»a:(i8i8}. 1 Ves. AsB. 176; Wardw, 
aid (1843), 2 E. L Cea. 777; Rakfi^e v. Wiaek (1863), 17 Bear. 217; 
Fsrikisv. Mi ff kmo a (1867), tfe 0. M. ArG. 827,0. A., per TcraMUt, L.j*. 
at p. 884; Be iheme, Jorm v. Oweae (1888), 47 L. T. 61.0. A. 

(r) 44 k 46 Vict. c. 41. 
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asj otben in pkee ^Mreof, in any eaae whara the provuions of 
Act would allow of tbair or hia doing ao {$\ 

294. Where the inatrameat oreating the trust coutaina a trutt 
for oonveraion* the truatee maj from time to time agree with a 
beneficiary abeolutelj entitled to a ahare of the trast property for 
the api^priatioD of a specific portion thereof as his ahare {t ); aod 
it is nis doty to appropriate where the inetroment creating the 
trust declares separate trusts of the asTeral shares (a). After the 
appropriation, neither portion of the trust property is liable to 
i^e good a enbseqaent depreciation in the oibit portion (a). 

295. A trustee may take legal advice (&) and other eviH3r( 
advice (c). 

8ofi*Bicr. 3.— Mm>cf to EwpUfy AgtnU. 

(i.) undfT Sioivtt. 

296. A truatee may appoint a solicitor to be bis agent to receive 
and give a diacbarge for money or valuable consideration or property 
receivable by the trustee under the trust by permitting the solicitor 
to have the custody of and to produce a deed containing aueb receipt 
as is referred to in the CoDveyaocing and Fjnw of Property Act, 
IBBl (<i), B. 66 (c); and a truatee is not chargeable with breach of trust 
by reason only of his having made or concurred! in making any such 


(i) CoDvejancing and Law oi Pro^tty Act, 1881 (44 k 45 Viet. c. 41). 
I. ee. Aa to these powers and provisions. sm' titlcn Uoetoaob, VoI. XXL. 
pp. 161, 247, 267; Saie OF Lawo, VoI. XXV.. pp. 321. 338. 380. 344 
ft toq., 426 ft seq. 

(0 Beverly, WaUon v. IFatiOfi, riOOlj 1 Ch. 6B1, wbnre the principles 
governing appropristioo were laid down by Bucclet, J., at p. 686. Ai 
to appropriation wber^ then^ is no expreM trust for oonvsrsioo. seo Frater 

V. Murdook (1881), 6 App. Cas. 866 : TTotm. ProtUm v. Waiert, [1689] 

W. N. 29 ; Et Brooks, CoU$ r. DaoU (1697), 76 L. T. 771: Bo NicksU, 


KmmtM 

ponlooioC 
the trast 
propeciF. 


Rxptrt 

wlviuc, 


Appoisttte&i 
of doKcicor U 
receive trust 
moDflr Of 

propeiij. 


appropriation of onaatborised seourities. tee Eo Dow/las ond FowlTs Con- 
tnd, [1002] 2C3i. 296; St Cooks's Seuioment, Tarry v. Cocks, supra; Es 
Cravsn, Tfsieon v. Craven, [19)4} I C3i. 868; il to appropriation by an 
executor or administrator, see title EXBGtrroift and AnHiMSTRAioas, 
VoL XIV., pp. 302 ft seq. It seeme that a trustee can only appropriate 
to hima^f property having a fixed ascerumable value (B« ByUwny, Gough 
V. Domes (1911), 80 L. J. (cn.) 246). 


(u) Ee WaOeer, WaDtsr v. WaUcsr (1890). 62 L. T. 449, psr Eeuwicb, J.» 
at p. 451. 

(а) Frossf v, Murdoth, supra, psr Lord 8 &LBOuH£, L.G., at p. 866; Bs 
WaUrt, Preston v. TFofori, npra; ftee Be Brookes. Brookes v. Tej/h)}, (1U14] 
1 Ch. 568. 

(б) Poole V. P«i (1889). 1 Beav. 600; Be Tryon (1844), 7 Bsav. 496. 
498: Stepksns v. .Veicbor^h {Lord) (1848), 11 Ucav. 408); but be is not 
oMeeearilT protectad from liability if bo wr^nj^ly upon a wroag opinion 
of ooQDSeffPermm v. PuUosi (1848), 3 De G. A Sm. 100, 101; l)s^ 
V. ThomUm (1861), 0 Hare, 222, per Tt&nsx. V.^C., at p. 232; BovKon 
V. Beard ()8d3), 3 Da G. M. A G. 608, C. A.; Be Xatshre Tmeis (18.10). 
27 Beav. 46, per EoynxT, H.B., at pp. 40, 50; Be Jackson, Wilson v. 
Donaid (1881). 44 L. T. 46?; StoU v. MUns (1884), 25 Cb. D, 7i0, 0. A., 
per Lord Bu^soaNt, L.0,, at p. 714; and see not* (o), p. M,anie). 

(e) Be Pearson, Gxley v. 8<wik (1684). 61 L. T. 692, per7B4ESON, J.« 
at p. 694 : toe p. 121. ante. 

(d) 4i8c46Viot.e. 41. 

(«) Bee title Sals of Laud, Vel XXV.. p. 489. 
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■«pf. 1 ftp^ntarant (/); and tfaa {vodactioii ^ ao; fuA deed by tha 
taiNn tad soluitor has the aame validity acd aSact uadar that proviaiou aa if tta 
Wjffitiani panes appoiDtisg tl^ solicitor had not beeo a troatea (p). 

X tnutM may appoint a backer or solicitor to be bla agent to 
ippdtakBwt receive and give a dittharge for money payable to him undtf a polity 
« 0 t of aasorance, by pennittiDg the hanker or eolieitor to have the ens- 
•^lo^orte q{ ptoduoe the policy with a receipt signed by him; and a 

triwtee is not chargeable with a breach of trust by reaRon only of hia 
Boetj. having made or ooscurred in making any such appointment {h). 

In neither ease; however, is the trustee exempted from any 
liability which he would have incorred if the Act bad not been 
passed, Id case he permits any aneh money, valuable consideration, 
or property to remain in the hands or under the control of the 
teoW^r or solicitor for a period longer than is reasonably necessa^ 
to enable the banker or solicitor to pay or transfer it to him {%)• 
These provisions do not authorise a truetee to do anything which 
he is expressly forbidden to do, or to omit anything which be is 
expressly directed to do, by the instrument creating the trust (j). 

(ii.) 1*0 wfn ^rl Jtom SiaiitU^ 

397. Independently of these statatory provisions and of any 
provisions in the instrument croating the trust (k), a trustee may 
allow a co-trustee, or employ an accountant, bailiff, banker, broker, 
solicitor, workman or other agent, to act for him in the affairs of the 
trust, and to receive and hold trust rooney and property where be 
is obliged to do so hj common usage, and would if he were a prudent 
man of businees do so in a similar affair of his own(0* 


Ooosrtl 
powers to 
ippolii 


(/) Ss Sk^ppardt Ik Brimo%t ▼. Hsrviy, 1 Ch« 50. 

(S) Trustee Act, IS9S (60 S» 57 Viot. o. 55), s. 17 (1). Wbers tbere are 
leversl trustees, they cannot appoint one of their number, not being a 
solicitor, to receive and give a miebargt for trust money (fie Flavor (c.) 
md Motrapakiom of WarkOt fie Flavor (itf.) and Some (1584), 87 

Ch. D. 59l). 

(A) Trustee Act, 1893 (54 St 67 Tiot. c. 43). a 17 (2). 

(i) fHd., a 17 (S); fie ^Aeppard, Do BHmani v. Harvey, tupre. 

(f] Trustee Aet, 1893 (54 4t 57 Vlot. o. 53). a 17 (6). 

(s) As to proTfeions in the inUnunrnt of troet. sec Doyle v. filairo (1804). 
8 Soh. ^ Lef. 331, par Lord fitoasniui. L.C., at p. 245. fisZAee v. finetd 
(1888), 8M9L 184, 800; fiSMiterd v. BarrU, [1905] 8 Oh. 310. 

(t) /iOAffJkM T. Baekmore (i485). I Veru. 3)4: v. SeaU (1750), 1 

Tss. Sen. 413. per Lord Rasowteu, L.C.. at pp. 417, 418; fie Partem, 
fie perfe BkMar, Ea p<rrU Panam (1754), Amb. 814; Bondartan r. 
¥e/iwr(1818),3Madd. 275, Ciov^kv. fi<md(l838), 3 My ACr 490, per 
Lord OOrtBKBan. L.C., at p- 497 : WHko v. <?room (1864), 3 Drew 584; 
ffi tt iwsse V. Bavidc (1858), 4 Jv. (If. 8.) 1010: fieiufl?. ITyfidVmdSSS). 
4 De 0. P. A J. 859. 843^0. A.: fie fifrd. Orunial Commercial fiai&k ▼. 
fisna (1373), L. It. 14 Ffq. 303 . ^crgAf v. Gaunt (1883), 9 App Cas. 1; 
fie Brier, BHer v. Bvitan f 1834). 34 Cn D 33B. C. A.. Learoud v. Whitelai 


nmfrt or join to reoeiving tmt lOMey fie.ltWe and Merian'e ConlroH 
tl|M]»l8vV. A.,psrlAliDLtT, L.J.,4t p. 81); and ba may appoint 

aptakgmy to act for hho bi a tunigD country even in matters invoirifli 

S dgMrnd dlecintioo (fiimpv- BoHon (1840), 14 Uoo P. C. 0. 17) 
e may ra^oy an agent to coQaet small debts (fis Brier, Brier v. fitdeca 
•wpfw), aad may rs^t or ootet money through ^ bank and keep a 
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to 


tb« tr;Oi^ oait.Mle^ tt>6 ftgent pcad^o^ ftMM* 


f?eiT ui« ir:Oiw mail, ji»ieV (D6 ftgent p»c 
Aod,in gtm lftitli(^)i and moit employ him only iq ter m meUtf 
properW liae within fail profeeaionel oepecit^ or hU poeitioD el 4 
agent (H Aqd only so long ae the metier reqiiires(c). ^ ^ * 

A.tniste6oanQOt»faowee6r,diTeit himself of the traet byem^^ing UtUtoM 

lo 



. •'* 


an egaot, end eenoot, tberetore; entruft the agent with duties w . . ^ 

$a(j extet vhhdi Uie agent is wOHng to hndertake, or pay to him ^ 
any remnneretioo which he sees fit to demand (d). 

2198* Trustees may allow one of their number to collect reniN (e) BMeipi 

iDocwbyoM 

- ct 9vmC 


haokiog aceoent for the porpoee in hii name ai a tmitee {Knicht ?. 
i^lynouU (£arl) (1747), 1 Dfok. ISO; Rf Partorut, £» ptfU Belehm, 
Ex parU Pan^iu (1764), Amb. SIS, per Lord HAiDWtCKX, L.C., dt 
p. SIS; Fr«n T. Kirion (1806), 11 Yes. 177; Jokfuon t. Mvfoa 
nsaS), 11 Hare. 160; Fwvickf. Clarke (1882), 4 De G. F. J. 240, 
C. A.). Where there are iereral traiteee, the baoking aooouat mutt 
be in the natnee of all, and they most not aatboriee tbs bank to pay 
oheqeei signed by one of their number (Cleaiak v. Bond (1858). 5 My. k Cr. 
400, 497, 498 ; fyatek LampnU (1866), iO Bear. 116). oui a crossed 
cbeqao signed by all say be entrusted to one of them for delirery to a 
beoefleisry (5s X^iis Bafharsf Austrofasfofi Gold Mtatag Oo., Bcfmofd 
Ti Bng$ha^ (18SS), 5 De G. J. k Sm. S66. G A.). A trustee may allow an 
auctioneer who sells trust property to rcooive the deposit money {Sdmondi 
T. Peaks (1843), 7 Beav. 239), and a solicitor to recei?e money on payment 
off of a mortgage ( TFymafi t. Foiorgon, (1900] A. G. S71, per Lora Davar, 
at p. 288). but not to retain it undniy (iM.; WUUnm$ (Mtaes) ?. Byron 
(I9ul), 18 T. L. H. 172; 5s Skoppard, Ds Brimont ▼. Bofosy, [1911] I Gh. 
6t>). As to a trustee appointing an attorney to transact matters re^riag 
diimtioD, see pp. 121, 122, oA: aa to the employment of eerrants au 
agents and the liability of the trustee for tliem, see also title MaSTxa an 
8xnra)iT, Vol. XX., pp. 262. 263. As Co employing an agent to keep the 
accounts of the trust, see note (o). p. 126, ants .* as to where the esilai ^s 
lr««f acts as agent and as to tlie running of tmt in suoh oasss, see title 
LmiTanoii ox AcnoKS. Vol. XIX., pp. 72,79. 

(a) Fry t. Tap»on (1884), 28 Oh. D. 268, psr KaT, J., at p. 281; 5s 
Wsott. Andrstti t. WgoU (1889), 42 Ch. t>. in4,A7*<: BocJiJorir. Soaton, 
[1896] 1 I. B. 18, psr CHarrxRT 02 <, Y.*C., at pp. 24, 26 ; 5cMnfon t. 
uarkin, [1896] 2 Cb. 416, 423, 424. Kelther the ortalof of the trust nor 
the eutui m fnest may dictate to a trustee what partieuiar person be shall 
employ (Aaa« v. Zowisis (1838), 6 O. de Fin. 129, H. L.: rotter ?. 5lslsy 
(1881), 19 Cb. D. 618 ; 5s Clersfaiid't (i>itks) ^efflsd EetaUt, [1902] 2 Ch. 
3601. He mult select a broker or valuer hinMf and not leave the choice 
le m selicitora (Fry f. Topsoii, svpra, at p. 281; Bobinton Biukm, 

• Bosrloftd T. Wiihtrden (1861), 9 Mac. k G. 568, 674; Fry T. Topsoa, 
supra; 5s Dstssr. Dswor t. Brooks (1686), 38 W. R. 497 $ 5s ITsoff, 
Aadrsws t. WeoU, supra; 5o6wioe ▼. Barken, supra; and see p. 122^ 
ants. 

(e) ifatthsvs V. Britt (1843), 6 Bear. 239, 244; Wyman t. Pstoreon, 
snpr^ A trustee must not leave trust money in a bank for an unduly 


tmtsm. 



(itti). 61 L. i: 710). 

• (d) Bt WsoB, Andrsiss v. WtdU, tttpra, at p. 971. Where a trutee is 
unler an ^er of court allowod a oommunicff^jll managing the trust 
estate and reodviiig the rents, ha tanuot pay outJflltt^hmsMina a kafi ' 
eoaimiisio& to a rent ooUeetor emplorea by Urn (Mi v. Mmm (IfK 

(Mkk 99 w.ia: >08, c. A.). * 

M fe#nisiT.Bhsr6oms(169^ Ga^T, BmAh, nt)t) 

K, llj &ouih*ha may aotkadMra reanwanM (aedM y.PH ^ san J 


m 


TBtrm An Twmu. 


flvr. 1 aod geoerallj to reeaiTe the inoome of tmet prop^rtj (/); end in 
^•iBn lad eome eases the iaeome of the troet property is only payable to one 
of them (p). 

Liibi^for ^ trustee is not liable for the defanlt of hii agent (A) it 

def&utttt employs a properly qualified peieoQ(i). Moreo7er» whm a 
agnt trustee obeerrei the abore limitations, he is, as a |etMral rule, 
chargeable only for money and securities actually received by him, 
notwithstanding bis feigning any receipt for the sake of conformity (k), 
and is accountable only for bis own acts, receipts, neglects or 
defaults, and not for those of any other trustee, or for any banker, 
broker, or other person with whom any trust moneys or securities 
may be deposited (i). 


Venonti 300 A trustee who employs a solicitor, anetiooeer, broker, or 

connexion with the trust estate enters into a personal 
contract with him and is personally liable thereon (m\ But if 
the contract is proper, having regard to the character and terms 
of the trust, the trustee has a right to be indemnified out of 
the trust estate in respect not merely of payments actually made, 
l>ut his liability under it {n\ He can, therefore, make any 


UunUr (1841), 8 Cl. Kin. 264, H. L. ; compare fSAepAcrd t. Homi, 
1^1006] 2 Oh. 310). If there is any fear of misappropriatiOD of the rents 
by the eoUeoting traetee» (he otnei truiteee thoola notify the tenanti 
lo disooDtinus paying to him (GosgS ▼. Smith, |lS72j W. N. 18). 

( f] WiUiamt v. yu»n (1S40), 2 Bear. 472; CoUam v. Btukm O^unUm 
Aad. (7o. (ISaO). ] John. Sc H. 243. 

[c) Joinl stock oompaiiioa whiob do not reoogniae truats pay the iotmst 
or dividend on stocks or shares to the llrst of sercral registered joint holdeta 
(Companies (ConsolMalion) Act, llKiS (8 Kdw. 7, o. 69). a 27, Table A, 
clause lOU). I'he dividends on funds in court are sometimes ordered to 
be paid to uoe or two of several trustees (R* Coidsofi't (1867), 

17 h. T. 27 ; Jftlas v. GUbaH, [1873J W. N. 128; £e ?ryer*i SeUUm$Hi 
TnuU (1876), 35 L. T. 2U2; but see £s Carr, Can v. Oarr (1888), 36 
W. R. 688). 

(A) Rt PanoM, Rx park BtUkUr, Bx park Panant (1754), Amb. 218t 
BweU 7. TFyadAam (1862). 4 De G. P. k J. 259, C. A.; Speight 7. Ga%r4 
(1883), 9 App. Cat. I; Be WeaU, Andmee 7. Tfsofl (1889), 42 Ch. D. 674, 
per Krtawicfl. J., at p. 678. 

(0 Rs tTfoil, Andtewt v. H eoO, tupra, at p. C78; Be Clmtcnd'e (Ihtki) 
SMeS EeiaUt, [1902] 2 Ch. 360, par JoTCS, j.. at p. 363. 

(A) Trustee Act, 1893 (66 k 67 vkt. e. 62), s. 24; PaUowi 7. MikheB and 
Ottan (1706), 1 P. Wms. 81; Briee r. Btokee (1806), U Yea. 319, par Lofd 
Eloov. LC., at p. 324; Be Frper, MoriindaU ?. Pk^ (1367), iK.kJ. 
217» ^ 

(f) Br P>irMn$, SxjpcHe Bekkin, Ex park Pareane, expra; Troites 
Act, 1893 (66 k 67 VMt. o. 63), a 24. As to the soope oi the preTioni 
iJentieal enaotmeat {Imw of Property Amendment Aet, 1896(22 k 28 
Viet. e. 36), a 21), for which tli^iipro^isio& was substatnteA.see Speight v. 
Qaxnt, euprf, par Lord SttSOkvi, L.C.. at pp. 4, A 

(m) Slaasar v. Beam, Bwmu v. SUniar (1886). 34 Ch. B. 470, Mr 
Kwb, J.. at pp. 476, 477; Be BlundeU, RImMS t. BlimdaO ()8&, 
tt CK D. 87<h per Srauxe, J., at n. 376. A lolioitor exnployea by a 
,ta|rt»eto»MBiioatb»tBMt<<t4t«forhkOQrtg(flto»wT. 8 imj 

*««<". «r«. P- «77 : B, BlmM, 
B hw rf J ?. gh.»4riL >, py. ,7,. 877 ■ iitobiUiofpMttotiolMiten, 

i4> U m tm nn t. Jww> (17«4). t Dtek. M7 ; £.!>(»*, JCmMI r. iTwii. 
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ptyomih in nispect of it ont of tbo tniit estate in flie finrt 
iDitamce (o). 

Sm-Qicr. i.^Poiem «# (o RmI StIeU md (%aiUU /7«ai, 


30L IndepeDdenUy of, but subject to, an; provisions in the 
instranent, [f an;, eres^g the trost, it is the duty of the trustee 
of a landed estate (6) to 1st the farms upon it from year to year in 
order to obtain sofficient rent and to keep tbe fantfs in a good state o! 
cultivation (c). He xnaj not grant a mining lease (d) or an; lease 
of excessive length {e\ or a lease at a premium or in reversion or 
coDteining unreasonable provisions (/). A person who bolds pro-| 
pert; on trust cannot concur with the owner of adjoining propartj 
m letting the two properties together at one rent(pX 


(ii.) lutunattt. 

802. Where there is no express or implied direction on the 
subject in the instrument creating the trust, a trustee is not bound to 
insure buildings on the trust estate against loss or damage b; fire (k ); 
but subject to an; express prohibition or direction in the instrument 


1)887] W. N. 186; fis [\m) 1 Cb. 3)2, C. A. As to the light 

oi bcoeficiaiios to tax, see Rt Siorf, Rx pnrU Marviok ()S59), t h. T. )e. 

Rx blundtll, lilundfll ▼. BluvMl (ISSS), 40 Ch. D. 870,877. Where a 
joint retainer U given, one Uiiatee can retain the whole bU) of costs cat of 
the truKteetale, notwithstanding that his oo*tmste« is indebted to the trust 
and is insolvent flfatrea v. ii^(iS74hL. B. )S £q. S80; 

Crombii ()8s3), 28 Cb. 1>. )76; but see BviUk v. 2)^ ()S6l), 18 Ch. D, 
CIO), See also title Soucitoas. Yol. XXVI.. pp. 734,785, 

(5) As to the powen of oansgemeat of laud<^ propert/ lield in trust 
(or an infant, see title laraNTS asd ChiuiRKN, Vo). Xvll., pp. S7,94. 95, 
97 ef 149 .; and as to advowsons lieJd on euoli a trust, shtd., p. 101; as to 
the power of trustees to red<'t:iD land lax. set* title Lann Tax, 
Vol. aVUI.. pp. 82). 322. 326; ui to trusts of land d property out of 
tbe country, see title Covrucr of Laws. Vo). VI., p. 204 i as to express 
powt^rs of managixnoot. aee title SxrrLSMKNTS. Vol. XXV.i p. 687. 

(e) Sgmonl (£aW) ▼. Smith, 6 miA v. EjmaM (£arll (1877), 6 Ch. D 469. 
per JsssEt, U.B., at pp. 475,476. Bnt a trustee for sale is not antbohsed 
to let (£von4 ▼. Jackicn (1886), 8 Sim. 217); see, bowever, p. 150, post. 

(d) Wood r. PatUion (i647), 10 Bear. 541, 544. Bnt unaer a power to 

let and manage and to grant building and other leases a trustee may grant 
leucs of open but not of unopened xnioee t. Bowlowd (1866), 

L. E. 8 £q. 160; Be Ba$ktrvilie, BoMhxrvUU t. BaeberviUe, (19101 ^ 

329; Be Banieie, Wttkt ▼. DanitU, [1912] 2 Cb. 90; Be florler, Barter 
V. Barter (1918), 57 Sol. Jo. 444); and see title Mmss, UlUBBau, axD 
^caRRixs, Vol. XX., p. 538. 

(e) A.-O. ▼. Of40% (1601), 6 Tee. 452; Beoae r. Jaekoom (1836), 8 Sim. 
217 ; Wood r. PaUe$on, ewpro. As to a trusteed power to graot Icaase 
g^ Drreliy, see A.-Q. v. Omen (1806), 10 VeA 555. 560; RMhr r. AriM 
(1880), I Bnia. & tf. 601; MiehcRe v. Corbett (I866h S4 Beav. 876; 
FttjwMek V. IforiM {1882b HUB. Ir. 35, C. A,; Be Sftow'e 2Vwte 
(1871).L. B. 12£q 124. 

m Bewee v. Beet London VToler Works Co, (18A1)« Jae. 884. Where 
tbe mstraineat creating tbe trust oontaini apover to Ais fruilai to leaee. 
iU termi should be strictly adhered to {M-h Soe alre tltULiiDiOAO 
auo TawaiiT, Vol. ZVllL, np, 861 «i eeq.. 898; and as to letting 
gtoerelly. see title Powess, Vel. XJUU., pp. 68, 57» 74 el see. 

( 4 ) ToUon T, BbeeF<(1877), 6 Ch. D. 19. €. A. 

9) B«tte«T,eeeU(U40b4T. Ba(ix.^281; JMsen r. Jered (1810b 

• Bwt 818; Fr 9 r. Frp (1859), 87 Beav. 144, MO; Be JTeBieJkar^ 
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Power to 
repAlr Aod 
iffiprore. 


oreatin^ troa^ be 1^7 iuor# losaor dam|^ b 7 6x^ 

afiy building or okber iosurabla property vhidi he is not. bwi 
forthwith, upon being requested to do 60 > to eonvey absolutely to a 
beneficiary, to any amount, includiog the amount of ^y insurance 
already on foot, not eiceeding three*foQrthB of the lull value thereof, 
and may pay the premiums tor such insurance ont of the income 
thereof, or oat of the income of any <^er property siUjjeet 
same troet, without obteiniog the consent of any person entitled 
wholly or partly to such inoome (k). 

(uL) lUpatn and Inyrnfmenii. 

303. The power of a trustee to repair* and improve the trust 
^property, aud the question whether he ia entitled to do so out of 
'oagltal or income, depend on the terms of the instrument creating 
the trust (i). 

Where the income of leaseliold trust property is to be received by 
the trustee during the life of a beneficUry, be ought (0 keep the 
pro^rty in repair according to the covenants in (he lease and 
xetain sufficient income for the purpose (n). 

W*bere the instrument expr^y autborisee a trustee to rq»air and 
generally to inperintend the management of the trust estate (n), or 
to make such outlay for its improvoment as be may think fit, or as 
may be conducive to its general benefit or to the tenefit of the 
tenants thereof, be has wide powers of effecting repairs and 
irupi'ovements ( 0 ). In the absence of any such express authority. 

0(»mbU$ f. Mciofiharm, [1011] W. N. ^3. But where a testator devised a 
house to trustees upon trost to permit bis widow if ibs pleased to oooupy 
it during ber life, and after her death to sell Jt and divide the proceeds of 
sale among hii children, it wss held that the widow while she occupied 
the boose was liable to pay the chief rent and rates and taxes, and to 
maintain it in suob repair ss a tonant would be bcnind to do in the absence 
of eiprcM contract; bnt that it wss the duty of the trustees to keep it 
nfllcieuUy insured against loss by fire [Kingkam v. ITtugbam, ;i8S7] I 
1. B. 170)« 

(i) Ther(« is uo statutory power to iiisuru against burglary {Be Bgmante 
(Karl) TnuU, Le/roy v. Bymoni (IMS) I Ch. SSI). 

(b) Tnitee Act, \m (M B 67 Tiot. e. 63), s. 18; see Be Ouieke'it 
Truefe^ PMmare t. [1008} 1 Cb. 8S7. As to inunranoe agmost dre 

by trustees, see also title iKSumawcn, Vol. XVII., pp. 372, 620, 623. 624. 
647, 663. 

(1) Be Fowlsf, Ffnsler v. Odell (1881), 16 Cb. 1). 728 ; Be CovrUer Com 
V. Oourtier, OemrUer v. CeUe (1886), 34 Cli. 0. 136, C. A.; Be BaHae, 
Jeane v. Barifig, [1883] 1 Ch. St. As to tnista to effeotimprovemenieoet 
of inoome, see Utle ^BParumss. Vol XXII., pp. 380. 381; as to the 
pwtMlof trustees te execute or concur in the executioa of repaln and 
improremeoti under the Agricultural Holdings Act, 1608 (8 Xdw 7 c. 28 ), 
tbe Imyrorement of Land Act, 1884 (27 & 88 Viet. e. 114), and amendiDg 
Acti. the Settled Land Act 1882 (46 & 46 Vlct e. 38). and amendmgAcU 
eee wtisS Adimuituai^ Voff L, pp. 258 d tee,; Lakh iHPROTBiOMt, 
Vol. XVlQ.. Jip. 289 If ibf.; ftimJwiWTS, Vol. XXV., pp. 844, 646; si 
10 tbs pew 0 ! trusMr 4c redeem lend tax, aee tmic Lan 0 Tax. 
Vol XVflL, j«. 811 , 

Be Jwwisr V?<Mi3> ««pro; and see p. 100, mU. But his 

Mr* 1 | ^ deeif^BO^eBect the lelativo ri^ta s 4 Mwm ^ 
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Dr except where io the cftae ^ teeeehold propertj it ie required 

by ibit covoseata ia leeae(pK ^ expecdiiure b; ^ 

trnat mo&ep nx the repair (othw tbaa earreDt oecenarj rep^ or 

ixaprOTement^! prope^ held b tract ior a beaefleiarr for lifetwd fUMtSkk 

remamdermen ie omj perminible where U eonee within the pMK 

vieiona of the Settled Lend Act» 1S82 (g), and tl^ amending Aet8(r) i txprm * ' 

or where it U in the nature of flalva^ of the property, or is other- 

wise eridently at much for the benefit of the remabdermen as of 

(he beneficiary for life (t). In the last«mtf tioned case euoh 

erpenditnre must generally be defrayed out of the coryu9 of the 

proper^ (0> except eo far as in the ease of leaeeboid property 

it II payable ont of income (a). A power to keep the trust 

property in repair and make improvementa does not anthoriaa 

the pulling down of a dilapidated manaion house and Ae butldfng 

of a new ODe(b); and a trustee ia not justified in building a villa 

on tbe trust estate to improve its value (c), or in making 

uonacessary improvements or additions to buildings (<2). 

Id the abeenoe of any direction or power in the matter under 
tbe terms of the instrument creating the trust, the trustee should 
apply to the court; and the court will direct the execution of 
necessary or proper repairs (e) or improvements (/), and in that 
ease may order the cost of (hem to be charged on or paid out of 
the capita] or income of the property or to be apportioned between 
the capital and income aa the equity of the case may require (^). 

(р) B4 Fo^Ur, F<ntltr t. Odell (lSdl)> 16 Ch. D. 723; tee p. 100. ante. 

(^) 45 A 46 Viot. 0. 86. 

(r) See title SsTTLBiraNTS, Tol. XXT., pp. 624 el mq.. The pmxent 
out of capital moneys of tbe eoirt of improTements anthofieed by the SettM 
Laud Act* lass (45 A 46 Vioi. o. 36). aad tAe aoeoding Acta, may be 
unotioned, notwi(hstaading that tbe terma of the ioitrumeat creating 
tbe tniet would throw it upon the inooae of the property (Jfs Th^mm, 

V. TAoniai, {1900} I Cb. 319). 

{$) VvM V. FoiUr 0672), 8 di. App. 309; ConmoJ V. Fenl»n (1666)» 

40 Ch. D. 512; Be Bnrtt, Unret v. Enni (1691). 29 Ia it. Ir. 219; £e i >0 
tMetier'$ SetiUd Seialee, Be 2>e Teieeiet'e Treuts, Xh TfUtier v. Dt feieeier^ 

[1693] 1 Cb. 153. 

(0 Oilliland v. Crawford (1669), 4 I. R. Eq. 35; fttf Jaekeon, Jaekeon ▼. 

TalM (1862), 21 Ch. D. 786; Be Cenriier, CoUe v. Ooartter, CourUer v. 

CMm (1866). 34 Ct. D. 136, C A.: Be Runt, Bunt v. Bunt, eupra ; 2s 
De TMey (lord), Leiqiieu ▼. Leighton (1696). 75 L. T. 326; tut eeo 
note (&), w/tc. 

to) oMp. 146, trnte. 

(6) Bleaeard r. WhaBeg (1654), 2 Eq. Rep. 1096. 

(с) VvH V. Foeier, eupra. 

(d) Bridge v. Brown (1843), 2 T. A C. €h. Cae. 161; Be Ceiper, MilUkin 
V. SneUing (1666), 55 L T. 344. 346. 

(s) Be Botehkye, Freke ▼. ColiMdy (1866). 32 Ch. D. 406, C, A., per 
htMOtsT, L.J.I at p. 420 ; 2s CoutHer, CoUt^. C(OirUer, Courtier t Oeiee, 
lapro; Convoy v. Fenton {1666), 40 Clu D. ol2; but m.Se Dc Teteeier^e 
Setiled Betatee, Be De ^eissisr'i Truete, De Teieeitr v. lie Teieeier, eiypfa; 

Be De Tahley (Lord), Leighten v. LeigMon, eupro. 

(A FrUk V. CaoMroa (1671). L. E. 12 Fq. 169 : Drokeo. Tre/iM;# (ir5), 

10^ App. 364; Be Boueehold, Eeweekeld v. £/Mf(AM^t864), 27 Ch. D. 

(53; Be femeg'e SetQid BeUUee, [im] I Cb. 506; 

fkoMf, [1900] 1 Ch. 319; Be Fomhom'e St M meu U £«w^.n^ mii 
Crown Ineunnee Co, t. Eortepp.'riOD*] 2 Cb. 661, a A. 

ig) Be Sokhlne, Freke t. thtm Jm (1386), IS CE. D. 406, & A.; Be' 

Osii^ ^ Ooissv.OewSAf, O eurtieer. Ceiee,eupr9 • Be BedMnf, Th o fk jfm it 
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Swr.t. (ir.) Timhm. 

ud 304. A trostee may ent down timber on the truBt property where 
MmmUobi It reqoiree to be thinned or hae arrived at maturi^ aod woold 
of TraaUea degenerate tf left standing, and the ooart» if appU^ to, would 
autborue its being cut down (k). 

(r.) Aawu'oi Letitt$. 

805. Subject to any expreae prohibition or direction in the 
instrument creating the trust* a truetee of leaseholds for lives or 
years which are ‘ renewable from time to time either under a 
covenant or contract, or by custom or usual practice* may, if 
he thinks fit, and must, if thereto required by any person having 
«a beneficial interest, present or foture or contingent, in the lease¬ 
holds, use bis best endeavours to obtain from time to time a renewed 
lease thereof on the accustomed and reasonable terma Where, 
however, by the terms of a settlement or will creating the trust 
the person in pneseiwion for his life or other limited interest is 
entitled to enjoy the leaseholds without any obligation to renew or 
to contribute to the expense of renewal, the above provision only 
applies subject to the consent in writing of that person being 
obtained to the renewal on the part of the trustee. For the purpose 
of obtaining a renewal a iruhtee may make or concur in making 
a surrender of the lease for the time being subsisting and do all 
other retiuieite acts (tk If money is required to pay for the renewal, 
the trustee may (Nty it out of any money in his hands in trust for 
the persons beneficially interested in the lo^isoholds to be comprised 
in the renewed lease; and if he has not in his hands suflicient 
money for Uie purpose, he may nuMe the required amount by mort* 
gage of the leaseholds to be comprised in the renewed lease or of 
any other hereditaments for the time being subject to the uses or 
trusts to which those loaseltolds are subject (^). 

X. Reiitiinq, [ISO?] 1 Cb. §76: v. Ziny/kAM, {1S97J 1 I. E. 

170; As Frrmnn» Diwumdr. yew^m, [ISOS] 1 Ch. 98; Rt /amkaia'i 
SMfwuiU, Lout Uni^ and Crcirs ln$nn%et Co. t. Hartopv, [1004J 3 
Ck. 661, 0. A.; but see As i>« TMey {Lord). LeighUm v. Letfhton (1800), 
76 L. T. 328; and title Lasn iKPKOvisiiENr, Vol. XVlll, p. 277. 
The cost of sauitary works executed oodcr the Public Health (lioDdon) 
Act, 1891 (64 A 56 Viot e. 70), is payabk out of the corpus of tbs 
property (Ac Lever, CordwsU v. Leser, [1897] 1 Ch. 32). 

{k) Woido V. WMo (1836), 7 Sim. 261; Oent v. narruon (1869), John. 
617^ per Woon, Y.-C., at p. 627; ere Bo TroooT»B(Uyo'$ SetiUmoiU, BnU v. 
Trovor Ruiftt, [1912] 2 Ch. 329. 

(a IkaeUe Act, 1893 (66 A 67 Ykt o. 63), s. 19 (1). 

(k) Ihid., I. 19 (2) Ho person ■dvancing money um& a mortgage 
pnrT^rtiflg to be maos under the power conferred by iM., e. 19. is bound 
to tee thsi tbe money is vented or thet no more is rtised then U wented 
for the purpoeo (isid., a. 19(1)). The enectment does not effect tbe 
roletivc nabuitics of beneficiaries for life end in remainder as to the cost 
of tbe renewal: end the ftuvi and exiifnses payable /or It ought to be 
(isrne by the sucemive hdrsfloierire in proportion to their reletive enjoy- 
it of fiio ssUts as aaflortoioed by on ectaoiiel veluetion (As Aoswig, 


Jmm Y AariM, [lOl] I Cb. 61). As lo where reoewei bsoomss 
m * —r T ffijir il Beav. 626; As froo<f» Biiatt 
(ITO), L. E. 10 Cq. 672. tencveble leaseholds, see, further, titles 

LewDUM Axn XsnAxr, ToL XTXU.. up. 461 <f ; SEmcviofts. 
yflXn.,pp. 699At«f. 
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306. A fcnittee cao only mc^rtgage the (rust property if asd ee 
(sr as he is sutboiised by (he instrument of (mat, or by statute, or 
by an order ef tbe court (0* 

Where a truetee ie eipressly authorised to make outlays out of 
tbe income or capital of tbe trust property in repair or iuiprove* 
meats, and has the legal estate in the property, he may mortgage 
the proper^ in order to raise the neceeeary sum out of capita) (m). 

(yii.) Hauiti0 Monft/ /or Pojfmfnt t*/ Ckt»§gf. 

307. Where a testator by wiU chargee his real pro^ierty or a 
s]>ooific portion thereof with payment of hie debts or of a legacy or 
other sp^ifio sum of money, and devisee the property charged there- 
with to a truetee for the whole of bis eetute or mtmeet without making 
any exprees provision for the raising (hereof out of the property, 
the trustee hue power, notwithstaodiug any trusts actually declared 
by the testator, to raise the same by an alwolute sale or mortgage of 
all or any part of tlio pr<»p(jrty, or partly by sulo and partly by mort* 
gage(/0*i aiid a purchasor or morlgagoe is not bound to inquire 
whether the power of sale or mortgHge in Iieing duly eserciHed (o). 

SoU. 

308. Where a trustee holds tbe trust pro})crty on trust for sale, 
or exercises a power of sale contained in the instrument creating 
ilio trust(p), bu must endeavour to eell tbe property to the beet 


(I) T. Antfffi \ De G. XI. 6i G. Q3ff. M. C. A.; see 

(ilJeMoRTGAOi,VoLXXi., pp. 70.102. f03. HO; andscepfi. U7. US.attlA. 

fm) Be Jackson, Jackeon ▼. Talboi (iSSS), 21 Cb. D. 7se : Be Ihllingor, 
▼. Uedinqer, [ISOS] 2 Ch. 324. 

(n) Law of Prepay AmonUrDent Act, ISSe (22 ic 23 Viet. c. 36), n. 14. 

Tbe power may be eieroised by all persooi in whom the devised property 
is for the titao beiog vested byiurrivorabip.doscODt.oedevuie.orwbo may 
be appointed under any power, or by tbe High Cour; to saeoeed to the 
trosteesbip (ibtd.. s. 16). As io erwing under inltrumonts since 

iSei, sec ConveyscicitIS Act, ISM (1 2 Oco. 6. r. 40j, s. S; ss to tho 

esse where tbe oeviso is not in such terms as that tbe testator i whole 
ostate and interest in tbe property is vested In a trustee, see title 
EXICUTOIW AND Adwikmtrators, voI. XIV., p. 236. 

(o) Law o! Property Ameudment Act, 1869 (22 k 23 Vict. e. 36), s. 17. 

(p) A limitation of time witiun «hkh tbe power is to be eicrctsod is 

merely directory, and a subsequent exercise of it I'l not invalid {BiszUm v. 
Buxion (1836), 1 My. 6s Cr. 80; Paares v. Gardner (1852), 10 Hire. 287: 
Oug V. flaU(1866). I Ju. (n. S.) 972; Bdixards v. (1876), 34 

L. T. 622. jtcr Hall, V.-C., at p. 624). As to telling property which the 
trustee h^ no authority to pun^ase. see Bo Patten and E dmond Union 
(1883). 52 L. J. (CH.) 787; Power v. Banko, [1901] 2 Ch. 487, 496; Bo 
Jonkino and BandaB {!!• S>) dt Cc.*$ Contract, [1993] 2 Ch. 362; as to 
Kellinc with c<inourTenee of benefleiariM whm tncn^ is no power of sale. 
mBo Bakor and 8elfrvm*$ ContractAlOOljl rh. 238; as to when the 
power is at an end, see frowsr r. AatcAuey (1821), Uadd. 6s 0. 134; 
Ro Gordon and Adorno* Contrad, Bo Pnichard'e 8$tiod Xstof#. [1914] 1 
<'h* 110 C. A.: titles rsmpaTurms. Vol XXII., p. 818; Powexs, 
Vol XXIII., p. 67. A trust for sale rabsisU. in nspeet of proteorion to 
tbe purchaiar, until tbe land is conveyed to or uadar the dir^ion of the 
beaAeiariei (Conveyancing Act, 1911 (1 6s 2 Geo. 6. e. 37), s.* 10 (8)J. 
As to when power is at an eud. see Trowsr v. KnUhtto^, onpra; So 
Dondoo and PoioeWe Contract, [190^ 2 Qi. 296; Bo Gordon mi Adamf 
rmtnct. So Priiekaait Sotttod Mats. nspm. titJes Ptararctnsi, 
Vol ZXU., p. 318: PowBS, ToL ZZIIL, p. 67. As to tbs loaUtty 
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advAntage, aod mart not oiks it for mIo in t ny cftlcalated to 
depredate iti valoe or piejadiee the tale (a). He ought to aadertain 
the eetiiziatad value <rf the property, and, unleee beit boond toseUis 
all evecte, most oot eell at ao undervaloe^b). It the troat or power 
ii to ariee od the death o! a beneficiary for lifo, it ean&ot be axereiaed 
previoQBly even with hie conenrresoe It may inbeiat, to Uie 
pnrpofee of divieioD, after all the benefidariee have beooBie enticed 
in prjuHeeaioD (i). A trustee having a power or troet for aale oannot 
give to a leasee or other person an option of pnrehaae for a definite 
sam at a future date, siDee> if the property increases in value in the 
meantimo, the trust estate will lose the increment, while it it 
deteriorates the option will not be ezerdB6d(c). 

I By statute (/), if and so far ae a contrary intention is not 
ezifireesed in the instrument creating the trust or power, and subject 
to the provisions of that instrument, a trustee in whom a trust for 
sale or a power of sale is vested may sell or concur with any other 
person in selling all or any ]>art of the property either subject to 
prior charges or not, and either U^gother or in lots (y), and either hy 


fd CruKt4N« for salo to pnrrhatf, nee pp. 167 «t ; u to mortcagm 

by way of trust for sak. soo title MoRraAOB, Vol. aXI., VP< It, 332. 

(o) pMitsl V. Fowlsr (1706), Z Asst. 649 ; Ord v. >*os) (1830), 6 Madd. 
438, 440: Anon. (ISSl). H^add. L G. 10, 12; Rode v. Ooiceo (1864). 4 
De G. J. 4 8m. 606 613. 614. C. A.: Donoo v. OMinghom (1878). S Ch. 
App. 003: its Cooper amd Aflsa't Control for 8oU to Barloeh (1176), 4 
Cb. D. 603, per Jessxl. U.B., at pp. 616 at isy.; i)»na t. Flood (1686). 
36 Cb. D. 666, C. A.: Orow ▼. SoarrJt, Origin ▼. SaarcA (1006), 22 T. L. R. 
3M. A tmtM is ezeoutiog a tnist for sale ia not booed by tbs wishes of a 
besefieiary (fialby t. powia (1863), 0 Jor. (n. s.) 432: Qron ▼. Sao^. 
OriMn v. Searek, $npra), sod rosy be held liable if. is defereooe to thoee 
wiabae. be cogleoU to sell advantageously to the trust estate (Toylor v. 
Tohr%m (1633). 6 Sim. 362). Bot where he ia em^wered to sell by private 
eostraet. he seed sot segoUate for a higher bid from persoDS ooeiiDg to 

S urehaae before elosiog with one of them {Barper ▼. Hoyat (1860), 3 De 
I. F. 4 J. 642, C. A.). See also riOe Powaas. Vol XZIH.. pp. 72 
ft Kso ; afid as to sales by auotios, see title AnenoM aj<d AnenoxBUts. 
Vol. I., pp. 606 al aag. .* as to the purobsaer's lieo jo certain oiroumitaaoes. 
see title Lrih. VoL aI^.. pp. 16 it seo. .* as to reooone to the land registiy, 
see Lasd Transfer Act, 1676 (66 4 30 Viot. o. 67). a 68: as to conveyances 
and ooTOBSSts for ti^ b> trustees who sell, see title Sale or Livn, 
Vo). XXV.. p. 427. 

(6) ComM V. TToObar (1600), 6 Ves. 676. par Amow, M.R., at p. 060: 
Ohaar t. CoHft (1630), 8 Price. 137, per Kichakds, C.B.. at p. 166: Ba 
Cooper and AUetk'e Contraet for Snk to nerUei, fvpra. at p. 61C; aod see 
title Salb or Land. Vol. XXV.. p. 331. note (t). 

(a) BlocUotf T. Lmee (1842), 2 Hare, 40: Johnetone v. Baber (1646). 
6 B^. 633 ; IToiU v. (1873), L. K. g Ezeb. 175; Smith ▼. Great 

Forlhem BoU. Ce. (1674), 33 W. R. 136 : Coriyen v. TrueeoU (1676). L. E. 
20 Eq. 646: Ba BrmU and Bommahom'a CaatrocS (1600), 44 Ch. !>. S16, 
C. A.; Be fiTsoda TWlaea' ani Madonnld't Coafracd (1600), 36 W. R. 667. 
C. A.; but see MdU v. Duomore (1661). 30 Beav. 204 
(d) PalerWT. Zewaa emd Svt wntUad Sail. Co. (1661), 16 Ch. D. 430, 
C. A., per JlgilL, M.B.. at p. 466; Be Sodelep (Lord^ and Baimee S Oo., 
nm] ) Ch. n4; Ba Jwam, Mlawoy v. ifepa, [1008] 2 Ch. 160; aodW 
7elM V. Semi^, [IMU Ca». 613; Re BortnM, WomreJey v. Boh 
4M»I1M]|&661: XsM««fDoyh'aCaa4pcf(19O0).63Sol.Jo,50O. 

.^r).Ph|| V. JNffard {I66lit4 Pe G. 4 Sm. 766. par Fasku. V.-G., At 
^ 7B0S Asm A’afspiMsii Oa. v. dartiitiwp (2660), 16 Ch. D. 614 

1/) Ikwrtee Ae4^66S (66 It 67 Vfot. 4 61). ' 

(f) iB'theoaeeoUsifooeieaBiholdsisfotiiBBBmlMcf atmtforeafo 
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paUifi ^Hon (k) or ^riTote controefc, iobml to any such ooodatioDa 
Mpeetiog tifcU or evidoiee ot fcikU or o^er mattar aa the kosteo 
tlrinka fit» and may vary aoy coakaot tor aale, and ba^ ia ^ ^ 
auction, and lesQod any contract for sale and reeell, witbont being 
reepODsible lor any conseqaeniial leas (i). 

Apart from itatute, the )X)Vtf of a trustee inraited with a 
fiomr ot nte to concor with another peraon In tbe sale of trust 
property jointly with adjacent ot other property, or in the sale of a 
share or interest subject to the kust jointly with the remaining 
flharee or interest in the same property for one entire sum, depondK 
on whether the trust property or share or interest can be so sold 
.'idTantsgeonsly.and whether a proper apportionment of the purchase- 
Tuoney is possible (i). Tbe purchaser is entitled to be satis6ed that 
the sale is not disadvantageous to the trust estate and that <be 
purchase-money has been apportioned ({); and in a proper case tho 
apportionment, in default of agreemeot, will be made by the 
court (m). 

309. Go a sale by a trustee a puroluMr cannot object to tbe 
title on the ground that a condition subject to which the sale was 
made was unnecessarily depreciatory (a). A beneficiary cannot 
impeach the sale on that ground unless it also appears that the 
consideration lor the sale was thereby rendered iu^equate (b), nor 
can he do so after tbe execution of the oonveysnee, nnless it further 
appears that the purchaser was acting in collusion with the trustee 
Ht the time when the contract for the aalo was made (cX 


310. A trustee may sell without excluding the applicatiou uf tbe 
Vendor and Purchaser A(*t, 1B74 (d), a. 2 (r); and may (/) adopt the 
provisions of the Conveyancing and Law of Property Act, 1881 (y). 

tbe coodiiiou may properly provide for tbe grantiDg of noderleases of Iota 
iold in tbe eveot of tbe whole not beina dU^ied of {lU Jitdd <md Poland 
and SJceUher'i Vonirad, fiai’S) I €b. 084, C. A., over'aling WtUk^r and 
i}akikpU'i Conitafi, IIUUI] 2 Cb. 383). 

(A) As to tales by suotion. nos title Auctiux amp Aoctjomxbm, Vol. I., 
pp. 600 st tiq. 

(f) Tnutee Act. 1893 (60 dt 67 Viet. c. 63), 13. Tliit iiroviAion 

applies only to a tmtt or powir created by an mstromoiit oomiug 
into operation after tbe 31st December. 1881 
ik] Clark v. Seymanr (IS34). 7 fiim. 67 ; Redi v. 0<tk<$ (1804), 4 DeQ. 
6c 8m. 606, C. A.: CavendtMh v. CatenduA (1876). 10 i h. App. 819; 
MarrU r. i>s6^Aa» (1070), 2 Ch. D. 640; Cooper tmd AlUn*$ (/ontraH 
Saic io BorUck (IS70U i Ch. D. 008. prr JEsan. M.K., stop. 014 si iso. .* 
Tslssw T. 8kmrd (1877), 6 Cb. D. 18, C. A., psf Baocauat, J. A., at p. 26. 

(I) Ps Cooper and AUsa'i Coatnid/er Som ts BarUch, mipru} at ojk 816 
si ssf. But tbe terai of tbs trust may render it uaneoesiary tbat 
MpwtMDed parts of tbs purebaee money should be paid esparstaly (JU 
Parkae and Bcach'i CenfroH (1887), 66 L. J. (OB.) 368, 0. A«, psrLiMOIJBI, 
LJ.. at p. 369). A 

(si} Clark v. Seymour, mpra Caeenduk v. Vatenditk, ispm. 

(a) I^vtee Act, 1893 (50 6c 67 Tict. e. 68). s. U (8b 
(k) Ibid., 0.14 (1). 
te2M.,a.U^). 
id) 87 ft 88 Viet e. 71. 

(o) Trtistee Act 1898(66 ft 57 Viet, m 68Xs- 1ft Aa to Ifts ITdnder aad 
Pwrebaesr Aet 1874 (17 ft 38 Viet a, 78), s. 2. M HtW 8 aIb wr Lsww, 
VeL XXT.. pp. 887, 188, 843. 344. 488. 489, 43t . t 

iff CeaveyaaeiBf a^ Imw of Pi efe xty Asi, 1811 (44 ft Oft Vkt a 41), 
ft 81; aaa pp. 1407141. Mft. 

>T 





Jol&|ttls 
apart trots 
statute. 




Ssis Itfbjfin 
to dspreeis* 
lory ooe* 

cntioh. 


I’KtS Ofi HAls. 


16 t 


TbUSTS ABD TB(J8TES8. 


8SCT. S. 

Powtn &&d 
IMfcretloni 
of l^ftees. 

Hnlc 

reqattt of 
UsiiiAt for 
life. 

saI« fti di^ 
eretioo of 
truiUe 


fuweni HI to 
DluemU 


Beioiot'f it 
•|iinKt Uoe* 
ttclarioa. 


311. The exerciee bj & trustee at the request of the teoaut 
for life of a power of sale of settled laud exorcisable bj him on 
that request will not be interfered with bj a court of equitj 
on the ground of an expected future increase in the value of the 
land (k). 


312. Where there is a trust tor aalc at the request of bene- 
ficiaries for life, and after their death at the discretioo of the 
trustee, the trustee can sell after the death of the beneficiaries for 
life without the concurrence of the persons beneficiallj entitled in 
remainder, notwithstanding that these persons are all of age and 
iW juni and have now an absolute and immodiate interest in the 
property (ij. 


* (ix.) Set'intnct p/ Mihtrdit. 

313. Where a trustee or other person (k) is for the time being 
authorised to dis]iose of land by way of sale, exchange, ))Arlition, or 
enfranchisement, the High Court may sanction bis so disposing of 
the land with an ei cop lion or reservation of any minerals, or with or 
without rights and powers of or incidental to the wtirkiiig, getting, or 
carrying away of the minerals, or his so disposing of the minerals 
with or without such rights or powers, separately from the residue of 
the loniL After having obtained such sanction, he may from time 
to time, without any further application to the court, so dispose of 
any such land or minerals, unless he is forbidden to do so by the 
instrument creating the trust or direction ({). 


fiUD'StCT. Qifaintt JitnffinariH, 

314. Trustees may retain the capital or income of trust property 
Hb against u Ivnuficiary entitled thereto who owes money to them 
as such trustees (m), and as against persons claiming through him (n). 


(A) Tkmni y. WilUant 0^83). 21 Oh. D. &5d. 

(r) Hi Tviidii and MUea (1SS4). 27 Oh. D. 3IC. 

(i) Sie Doiet/). iu/nu As lo the power of a trustee to wotl miniw, 
minerals, and qoarriiA, sen title Mines, HiNSn.iLS, and Qusuriis, 
Vol- XX.. p. 617. 

(f) Trustee Act, 1893 (66 6c 67 Viet. c. 631, s. 44; Trustee Aet, 1893, 
Amendment Act, 1S94 (67 U 68 Viet. o. 10), i. 3; and sec title Minis, 
Mineuals. and QuAiaia^, Vol. XX.. p. 625. In spite of the generality 
of the Uuffuage, these (muctmonts only apply to persons dummg to act 
under an intUument creating a trust or power, and are not applicable to 
an executor realisiag an estate for the benefit of creditors (Jls Cavendith 
and Arnold'9 Coning [1912] W. N. 83). Nothing in the Trustee Aet, 
1893 tfiS it 57 Viet. o. 63), s. 44, derogates from any power which a trustee 
may have under the Settled Land Act. 1S82 (46 it 46 Viet. o. 38). and the 
an»»mdiDg AcIh, or otherwise (Truatee Act, 1S93 (66 it 67 Viet. o. 68). 
a. 44 (S)). Palatine eourts and ooonty eonrta have the aeme power of 
sanction as the High Court in eases within their jurisdiction a. 46); 
see titles Cotjvtt Coom, VoL Vlll., pp. 443 M ssf.; Couets, Vol. IX., 
pp. 120rfisg< 

(«) Prtd^ T. Roii (1817), 3 Mer. 86; amitk v. Bmiik (1886), 1 T. M C. 
(SZ.) 388; Ba Waton, Dana v. Tagari, [1900] 3 Cb. 164. Compare the 
ease ai an ezerutor reuming a legacy to satisfy a debt due from 
the hnSse to the estate: aee title Ezicurois akd AniaifTST&ATOBfi, 
Vol. £v., p. 268. 

(a) B» eorfs Milord (17S4), 1 Bro. C. C. 398; WadwU T. Grsrisy 
(1836). • Sim. 1801 Bvridg# ?. Bew (1842), 1 7. M C. Ch. Cas. Wt 
T. Oerf (187n 3 L B. Ir. 436, a A. * BaOm v^HalMKmSh U 
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316. A beodfioiar; who u indebted to the trost estate (c), or 
has received from it more than hie due share (p)» or has rendered 
himself liable in respect of a breach of trust (^), oan claim nothing 
from the trust estate antii his liability to it is made good. 

The trustees oanuot, however, s.) retain money wUch comes into 
their hands as such trustees iDcideotally. and not as part of the 
trust property (a\ A trustee of two funds under independent 
trusts for the same beneficiary cannot rebiin out of one of them 
in order to satisfy a claim which he has against tlie bonoheiary 
in respect of tbe other fund (ft). 


SUS«SSCT. t*~^Snrnv>T8/iip cnA tkvofttitou of Powfr$. 

316. In tbe case of trusts constituted, or enutod hy mstrumenia 
coruing into operalmn before, the 1st January. 186*2, a bare power 
given to two or jnore trusteed in whom no estiito is vested cannot 
M exercised by the survivor or survivors unlosM an intention to that 
effect is shown by the instrimient creating the trust (c). On the 
other hand, a pow't^r given to trufitoi3s in whom ttio esUte ia also 


Ob. D. 232. par Far, J., at p. 234 ; Sa Ifation, [MviAir v. Ta/piri, [tSOO] 2 
Oh. 164. 

(o) V. <1617). 3 Mer. 86; t. .VmOft (1836). 1 V. 4 0. 

IKX.) 338; WoofliffiU v. Oraalav (1S36), S Sim. ISO; WiUa$ v. Qrmkiii 
No. 1) (1800), 20 Ursv. 370; Vau^ftioa v. A'obb (1861). 30 Hosv. 34. 38, 
39; Corr v. Con (1870). 3 h. K. Ir. 436, C. A.; Tta IlnrraUl, Wildo v. 
n*^/ord (1884). 53 L. J. (cil.) 606, C. A.; JU MUiu$, v. Shorwin 

(1885). 53 Is. T. 534 ; Ro AUman, Akorman v. Aivmca. [I801J 3 Ch. 
212: Ro T<jyfor, Taylor r. TFotbs, [1804) 1 Cb. 671; lU Woilon, Davi$$ 
V. T<yaH, $upra: Ho Wh^tler, Uankifunm ▼. 7/oyUr, [1904] 2 Ch. 66. 
por WABai.soro^f. J.. at p. 71; B$ OMJiiUU, TM,, rariridQO v. 

AWena Oobi FieUU, TM., [1910] 1 CU. 239; Kt Toicndrow, OnitUm v. 
Mitehrn, [1911] 1 Ch. 662; and soo title KquiTT.Val. Kill., p. 163. Tb^ 
share of a bonoficiary uiidor a will U not liable to bi* stained to meet a 
debt which in payable at a future time {lU Biimi, ho** v. Bin^yt, (1806J 2 
Cb. 584. 588; ao Ahrakam, Ahrahum* ▼. Abrak*im$, (19081 2 Ch. 69). nor 
to meet a debt due from aaolbt r Uwiator‘8 OHiaio of wluoh he U exoeutor 
(i2o ^ruee, Xow/ord v. Uruce, [1908J 2 Cb. 682, C. X.], nor to meet a debt 
owios to a firm in which tho testatur was a partner ZoaU, 

[1912]) r. R. 267). 

(p) Dowm# V. ifeUocik (1858). 25 Bear. 54. 62. 

[g) Pameil v. UiMticn (1856), 3 Sot A U. 337; My v. Irhy (No. 3) 
(1858), 25 Beav. 632 : UalleU v. Eottott (1879). 13 Ch. D. 232; Jaeubi v. 
gyloiM (1874). L. R. 17 £q. 341; Be Brown, Dixon r. Brown (1886), 
32 Ch. D. 597; Doering v. Dooring (1889). 42 Ch. D. 203; Me Byion, 
Barilett v. CkarUi (1890), 46 Oh. D. 458. It makes no diflerenoe that bis 
interest ifi tbe trust estate is derirative («/oca5s r. Rylanoc, iupra ; 2/oering 
V. Dooring, $upra), aod tbe principle applies in the case of the wlgn of a 
boneileiary who is abo a trustee and has <pmmitlod a breach of trust 
(Herm v. Xivie (1842). lY. itC, Ck, Csa. 380). Bat it does oot apply 
where the breach of trust is committed in respect of another fund (£s 
Tovndroip. Oration v. »pra); and circomsUoees may exempt 

inchmbraDoen of tbe beneficiary^s share from the applicatioD of the 
prioeipio (Be Eyton, BartieU ▼. CMrlss, npra). 

(e) aoBoti v. BaUoti, tupra. 

lb) Pries v. London (1866), 21 Boar. 508; PaMref v. Cofom (1863), 
32 Beav. 664. 

(a) Townoond v. ffOsee (1818). 1 B. 4 Aid. 608; Lono v. Dobonham 
(1863), n Hare, 188, 192; eee Ha fiaani, Teessir v. Tmmor, fl907] 1 Oh. 
476,478; and title Powns, Tel, XZIU., p. 17. 
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vested maj be exercised by the aorvivor (tf), unless a contrary 
intention is indicated by the creator of the trust (s). 

Id the case of trasteconatituted or created by instromente coming 
into operation after the Slat DeeembWt 1881. any power or treat 
gives to two or more trusteoa may be exercised or performed by the 
survivor or aorvivors nnlesa a contrary istenti<m ia expressed in the 
instrument creating the trust (/). The contrary intention must be 
clearly expressed, and is not indicated by the fact that a wide 
peraonai discretion is vested in the tmrtees(g). 

317. Every new trustee appuintod either under the statutory 
power (A) or by a court of competent jurisdiction has the same 
powers, authorities, and discretions as if he bod originallv been 
apf)ointed trustee by the instrouieut, if any. creating the trust. 
uitlesK a contrary intention is expressed in aucb inBtrnm6nt(i). 
New trustees ap|>ointod under a power in the trust instrument are 
often expressly invested with the pcANers of the original trusU^s. 
When this is not so, the principle applicable is Uiat pnmi fadr 
powers given to truBle(« are incident to their ofltce and pass to the 
boldors of the office for the lime Ixsing in the Hlwenee of a contrary 
iotentiofi oxproesed in clear language (A). Apart from statute, on 
tbedentb of a sole or liirl surviving trust^'e the trusts and powers 
vested in him can only l« executed by some |>errtOD poitited out by 
the ernaior of the trust as a proi»or ficrson for that purpose (f). 
[n the case of trusts constHute<l or created hy instruments coming 


(d) K4 B€tcon, Tt> 0 (:ejfv. 7'urntr, 11907] iCh. 475; BecalMO('a.JJU. iSlb; 
OwitliaiM ▼. Howel (1501). Hard. 2U4; £yr« v. ShajUhury {CcunUu) 
(1728). 2P. Wros. 102. J21: BwUoh t. UudtOH (1736).Can. fenp. Talb. 127, 
129; V. Gl69^(l73S).ADib.684.585; fteNdm v. 6WII;(l747). I Ve«. 
8eQ. 9; Livtt^y v. Herding, Livf$€^ r. HsrUli (1830). Taoi). 460; 
Wfirhuricn t. (1845), )4 Sim. 622; Lane v. (1853). 11 

Har^. 18S; E4 Cookfi' CoiUrttn (1877). 4 Cb. D. 4.%4. 

<t] It4 Bacon, Toorrp t. Tamer, mipra; soc* also Co. Lktt. 113 a. liar* 

S raT«5's note (2). 181 b; MnttJt4U (/xrJjr) v. HaniieU {Sir B. T.) (1757). 

^ilo. 38. 50 : Lanfoikire v. T^cnrafkirf (1848). 2 Ph. 857. 684 ; and Ibc 
«*.aaf4 cited in note (g), infra. 

(f) Trustee Act, 1893 (Md; 57 Viet. o. 53),s. 22. replacing CobveyaneiDg 
a&d Law of Property Acl, 1881 (44 k 40 Viet. c. 41). s. 38. A powrr 
limited to nai&oa trustees or other tbe troMtees of tbo trust initnoful 
be treated as two distinct po wen (A ften throne A v. A ttenterov^Af 1856). 
1 ds J. 296: ite Pe Sommery, Coelmh/er v. Dr Senmery, [1912J2 Cli. 
622, perPABKER J.. at p. 631). 

(g) Cmw/crd v. PonAmr. fl891j 2 Cb. 261.208, C. A.; Be SmitA, Baetici 
V. SWtA, {19041 1 Cb. 139, 144; Ee Bacon, Toorey v. Tumor, iuprOy at 

p. 479; compare Ibe earlier cases-v. -—^^(1564). Aloore (a. a.). 

81, 62 ; Doyiry r. J.^0, (1735). 2 Eq. Pas. Abr. 194 ; Coie t. (1807) 
16 Ves. 27r 46 : Foley r. fTootwer (1820). 2 Jac. Sc W. 245. 246. 

(A) See pp. 73 <1 ee^., owte. 

(i)Tmatse Act. 1893 (56 & 57 Vic4. c. 53). ea. 10 (3).(5), 37. SimQar pro* 
visions were contained tevtat (I860) 23 k 24 ^*iCt. e. 146. s. 27(oommonly 
aalli U iAtrd Cnnworth's'Aet), and ibi* CoDTejancing and Law of Proparlr 
Aet 1881 (44 4(45 Ttet e. 41). ss. 31 (5), (7), 33; compare Trusteenict. 
1850 (13 4( 14 Tiot. e. 60). a. 88. 

M 894 Ei SmitA, iufra, par Fiawtix. J., at p. 144. 

Aa for instanoe. hielMrs or bis heirs and assleus (B« Crwiim and 
ifewa's Cswtmst, (1900] 1 ,C&. €90. 695, 696); SM IfortimorT. Jreltind 
(1847)> U Jnr. 71?; CooU v. Crmr/ord (1842). 18 Sim. 91. 96; fi« Motion 
and AM <1880). 15 Cb.-p. 143t C, A.; to CwuiteelMi md FnMug. 
[1891] 2 (Ik. 567. 
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into operation before the let Jeaoei;, 188d, the pereonei r^» 
seotativee of a eole or laat Burriving trustee who has died Binoe th^ 
date csQ, until new trustees are appointed (mX eieeute trusts and 
powers in reference to trust estatee (A inheritance or limited lo 
iieir as special occupant when the heirs or heirs and assigns o! the 
trustees are referred to in the trust instrutuent (n), but not if there 
is no such reference {o), nor in the case of a legal interest in copy* 
holds (p). Id the case of trusts constituted or created by instru- 
msnts coming into operation alter the Deaember. 1881, the 
personal representatives of a ^)e or last surviving trustee can, until 
the appointment of new trustees, execute any trust or power whiclt 
was capable of being exercised by such trustee, unless a routrary 
intention is expres^ in the trust iiisvrumont ( 9 ), or the trust 
j'vlHtes io a b^gal estate in copyholds {r). 

Srii.SwT. 0 / TrH4itt. 

318. Where a power is v&^ted in a lunatic in the character of a 
trustee, or the curmeiit of a luustio to the exercise of a jx^wer is 
necessary iu that character, Die committee of his estate, in his 
name and on his fjehalf, may, under au order of the judge in 
Lunacy, if such judge tliinkH it exiiciluuit, made on the application 
of any person iniurcbtod, exercise the power or give tho couseni in 
murh manner us the order directs (s). 

SUJi-SxcT. on A'amVae 0 / hftirn. 

319. A trustee must not mu the ]>oworB which Urn ]K)SM«sion 0 ! 
the legal estate in tho trust ])ro{H*rty confers on him in law except 
in a proper way for the legitimate purposes of Ibe trust( 0 , and if 
ho is about to do so he may be ruetrained by injunction (a). In 
exercising or refraining from tbo uierciMi of any poW(«r be must act 
honestly must not benefit onemtaigue trust at the expense 


(m) B« £oi£tUdg4*$ TrusU, BouSledgt ▼. Hovl, [10iK>| 1 Cb. XSO. 

(a) CoDveyAncing and Law of Proj^^riy Act, ISSI (^4 & 40 Viet. c. 41), 
a. 30; jRt Fixisn and Tanff's Cantnist, (J8B7J tV. N. 178: WaidanU, 

RUiUV. iraid'tnM, 111108] 1 Ch. 123; w** U«Wi« h £mcUU(} 880). i.'i 
Oh. D. 774. nu«^tioDed in Jfe Morion nud IJnlUtt (IHUO), 1C Oh. J*. 143. 
0. A.; ^ ("rundsn and Mtux'f CotUrasi, [1908) 1 Ch. 890. 

(e) R 4 Inglfb^ and Book and .Vorwfeh Union imuronco ih, (1883), 18 
L. R. Ir. 326 : Crvnden and Mna'$ CoHirast, supra. 

tp) (^yboid Act. 1894 (67 Sr 68 Viet. c. 46). i. 88. 

(9) Convpvancing Act, 1911 (I &2 0eo. 5, e. 37). h. H (I)—^3). *'Far- 
BO&al reprfseDtativM " io iM., a. 8, means an executor (on^al or by 
representatioo) or administrator; bnt does not ineludo an executor who 
has renounced or uot proved (sbid.. s. 8 (4)). 
it) IM., s. 8 (5). 

(i) Lunacy Act. 1890 (S8 64 Viet. o. s. 128; sea title LunstioS 

AND Pessoxb of Ussot sn Mivd. VoL XI^.. pp. 456. 458. 

(C) BaUs V. Sima (1841), I Hare, lie^^ Wiqk4u. T.*C., at p. 149. 

(a) Es ChsrU^y Market, Bz parts WaiiJua (1819), 6 Pneo, 861, par 
RmBaaDS. C.B., at p. 279 ; £ 4 ^ ▼. Farkim (1880), X Jac. 5t W. SvO; 
Alba. (1881). Madd. & G. 10; Ludtoa Corporation v. Oretidtonss (18271, 
1 Bh. {N. S.) 17, H. L., per Lord Eldon. L.C., at p. 67; MiUigan ?• Mitohm 
'181$). 1 My.foK.448; i.*0. v. I4serpeof<7(>fMf«Mea(l835^^ foCr. 
171.210; BaUsu. 8iruU,tupra; ifomoOv. ^iWaa (1851), 4lH G. fo 8n. 
468, per KMiont Bauct, V.a;.. at p. 469 : Danoo v. Qoidinphmn (1878). 
8Ch. App. 902 : and see p. 206, past 
(H Onmdm (Jferowta) v. JfamM (1990), lOCfo. D. 161jwr Malsmi. 
at p. UOf fmfoA ?. Camopt {Mt (1888), $t Ck. D. 67l» C. A.; Be 
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Trusts ard TtaSTsKS. 

o( toother (o)» except so far as Uie exercise of a dieeretion expressly 
permitted to him by the instrument creating the trust necessarily 
iDvoIvee that result (d). If the trustee has only a limited estate 
or interest in the trust property he cannot exercise *the power in 
such a manner as to prejudice the rights of a legal remainderman {$), 

820. A trustee cannot exercise a discretionary power in reference 
to a trust fund which has been paid into court(/). 

321. Where a *lrust is l)eing administered by the court (^), the 
trustee may, with the sanction of the court(/0*aiercise discretionary 
powers with respect to it(i); but he cannot act without such sanc¬ 
tion {k\ and the court will in a proper case control the exercise of 
hit discretion ({). 

Si'u-Sect. S.- -DMaitner o/ l*owtr$. 

322. A tnistoo or other person to whom a power is given, 
whether coupled with an interest or not, may, by deed, disclaim 
the power, and, after the disclaimer, is not capable of exercising or 
joining in the eierciso of the power (m). After the disclaimer, the 
power may be exercised by the other or others, if any, of the 
persona to whom the power is given, or the survivor or survivors 
of those others, unless the contrary is exprussed in the inatrument 
creating the |Kiwcr(R). This jKiwer of disclaimer does not, ljuwever, 
enable a trustee to got rid of part of the trusts imposed on him (o), 


hUik 0 , J^nti V. flair# f)S8S). SSCIi. P. 913, C. A.; R 0 Burmge, Butnincham 
▼. Burrtige (]S9t>), 62 L. T. 762; Rf Smitk, Smiik v. Th9mp$0n» [JS95] 
\V. N. 144 romparc) He Rranit. J^nee v. Eton$. (i i'li. 23. 33. 

{€) Ifood V r(7Ueiron (lB47b 10 Bear. 641, 543, 544. 

{d) Co$ialMtdi0 V. CotteWi# (1847), 0 Hare, 410; GuSdm# ?. 

(1S77), 2 App. Cos. 300; T<tbof t. Urw>k$ (1878), 10 Ch. D. 273; Re 
(joJtAoMt, an In/ani (1886), 20 Cb. P. 921, C. A.; Rs Oauriier^ CoUt t. 
CoHriin, Couriier v. Vtdet (iSHO). 34 Ch. D. 136, C. A ; Re lltyant, Bryani 
V. EstHthfy, [1894] 1 Cb. 334; Tram v. [lOOSj A. C. 342; see 

p|i. 123. 136. aa^r 

(e) Jtiit V. Untd (1883), 48 L. T. 656, 659. 

(/) Be NMeJM'i TrueU (1888), 59 L. T. 316; Murphy*$ Tru$i$, 
[1900] 1 I. R. 145; see pp. 175 etss?., pc$i. 

( 0 ) See pp. 179 et port 

(8) Slmeea v. Vanderkiret (1830). 2 Ruea. 4s M. 75, perLtACU, M.B.; 
affirmeU (1831), 1 Rub«. & M. 347; MikheUan v. Pipgr (1836), 8 Sim. 
64; Vintng t. BoUum (1876), 1 App. Cas. 428, per Lord CiiXLMSFOEr, 
at ^ 438; Be Oadd, Baetmood v. Clirk (1883), ^ Cb. P. 134, C. A.; 
CmiTT. Itiifgdoh (1884), 28 Cb. D. 1, C. A.; Be EaU, Uall v. Hail (1885), 
51 L. T. 901. 

(i) Janee v. Peweii (1841), 4 Beav. 96; (^bome v. (Pittemu, $upra ; 
M'nrren r. Olaney, [1898] I !«. 127, C. A. 

(I) ITattsr ▼. 5Mfweed (1766), Amb. 676. Therefore, on a pnrobase of 
lanU from trustee#, eaaroh mu«t be made for any hr pendene; see title 
Salk of Land. Vol. &XT., pp. 350. 359. 

(I) BeikeU y. AMam (1873), L. R. 17 Eq. 24 1 Walker ▼. WJtker 
(1810). 6Madd. 424; see alee p. ISO.pesf. 

(«) Cenreyaneiat Aet» 1882(45 4; 46 7ict. 0 . 39), a 6 (1); see title 
POWBSS. VoL XXin.. p. 64 . 

(a) /M.. a 6 ( 2 ). 

(e) Be Byre, By*e t. Eyre[imh 49 L. T. 269; r. PeUinepn (1886), 
65 L. (GS.) 831 ; Be S(mee. Bmiik y. Bmee, [1896] I Ch. 260,266. As 
to the efleet ol diaoUiasr of offlee by a tirasta^ see 83 4 ssf., ante. 




PiBT in.—Ai>Mt9t9nATiov Of 

Sbot. 9.—Rights of Trutte^i. 

8uB-3icr. a»l IndAmnify. 

# 

323. Where a treetee has properly Cp) paid or ineorred expenses 
or liabilities in performing a trusty or in respect of trust 
property, he is entitled to reimbursement or indemnity in ri^pect 
thereof out of the trust property ( 9 ), or froth a person $uijurii who 
is beneficiany entitled uiereU)(r^ His right extends to calls on 
shares which he has been obliged to pay (s)*aQd to liabilities 
incurred by him in properly carrying on a trade or business under 
the proTimoDs of the instrument croatiug the trust (t), and to 


(p) Ltedhnm y. Chavnsr (IS5S). 4 R. & J. 4S8 He U not allowed 
flXPAOiM wbi(^h Lo Las incurred unnecetsarily v. O'CaUaghan 

(1830). 3 My. k Cr. 52,62. C. A.) or improperly {Ltidktmy. Cknwner, iujtm; 
y. Vtdltr (ISOS). 65 L. J. rg. s.) JS). 

(f) i/otf r. 1676). Css. imp. PiDch. SSI; 7?oliS 7. fTyAaM (1726), 

2 P. Wiui. 453; iFoff^lr. Zfat/ord (1802), 6 Vai. 4. per I>ord Eldon, L.C., 
at p. 6 ; 5s Om<5|r. a Minsr (1600), 1 Ball k B. 186, per l^rd 
Manners, L.O.. at p. 190; Dnwsoav. OLiii^s (1811). IS Ves. 247, per Lord 
Eldon, L.C., at p. 254 ; £rorJ:sopp y. BarntM (1S2U), 5 Madd. W ; Moors 
V. Frovd (1637), 3 31 ▼. St O. 45 ; ac Osnnan J/iaias Oo^, 5xpaHs C3tppm> 
dais (1654), 4 DcO. M.kQ. lO.C. A., perTuKNRR. L.J., at p. 52; ifomm 
y. MorUon (1655), 7 DoG. M. St U. 214, C. A.; Dntlsn, ProfliU and 800 U y. 
Darimoulk IJnrbour Commutionori (1690), 45 Ch. )1.012, per Kskrwictt, J., 
at p. 621: Budgctt t. JiudatU, 11605] 1 ('b. 2^2 ; Trustee Act. 1603 
(56 St 57 Viot. 0 . 53), 1 . 24. A trustee is ontitled as of right to full 
iademoity out of the trust property against all Lis costs, cLarges, and 
expenses property loourrod v. (Uirp^ntn (1639), 1 Beav^. 171: 

SioUy. Jriliis(1664}, 25 Cb. D. 710» C. A., per Lord Ssldorkb, L.C., at 
p. 715 ; Be Bsddoc, i^ownei ?. Cot/aia, [1803] 1 Cb. 547» C. A., per Lind* 
LET, L.J., at p. 558; 8 t. TMoims's noMial {Oopomors) ?. BieitArdsftrt, 
[19101 1 K. B. 271, C. A., per Fabwiill. L.J., at p. 2H3}. and tbcj are a 
Qrst cuarge 00 both the eorpus and the inocime of llie proporty (glette. 
Milno»Bupm, at p. 715; Be ExhaU Coal Co , lAd., JU hlMeg (1666), 
35 Beav. 449). A trusico may be allowed interest on sums ^vannrd 
Hy Lixn for the benefit of the trust {Pinch y. Pe$coU {}S7i), L. R. 17 
Eq. 554). « 

(r) Baleli ▼. Hyban. supra, at p. 455 •, Be German Mining Co., 
Ez paHe CMppendolc, evnra, at pp. 54 H eaq.; dames t. Mag (1673)» L. R. 
6 n. L. 326; Jemt t. ffoi/ersLm (1674), L. R. 18 Eq. 18, per JB8 SBl» 
M.R. at p. 24; Fraser y. ifurdeeb (1861), 6 App. Cas. 65&, per Lord 
Blackbcbn, at p. 872; Z7o55s y. IFayet (i887)i 36 CL. 1>. 250; Hnrdaon 
y. BeUUos, [1901] A. C. 118, P. C.; see title Landlqicd and Tinakt, 
Vol. XVIIl., p. 593. The right may sabsist after tbo cetUU quo Irvsf has 
alienated his beneficial interest (datUewi y. Bur^^lee-Bnie, [1911] 1 
Ch. 194). 

(e) Bs Uniocrtal Banking Corporation, Ex pane ChatUe (1868), 17 L. T. 
637 ; Be Folional FinaneUd Co., Ex MrU OrUniat Comrnereidl Bank 
(1668), 3 Ch. App. 791 ; Cojlsilaik y. Holkon (1870). L. R. lOEq. 47; 
Uemming y. MMick (1672), 7 Ch. App. 305; Jamet r. May, eiwa; 
Jervie y. Woiferetan, iupra . Fmser y. Jlfurdach, supra, per Lord 
StLaoRNE, L.C., at p. 666; Bngkee BtUUU y. Indian Mammoth Bold 
Mhee Co- (1882). 22 LTi D. 661. per Frt, J.. at p. 564. 

(1) Ez parte Gartand (1804). tO Ves. IIO: 2^ Je h n e o n , Bkeoman y. 
Rehineon (1880). 15 Cfil. D. 546; BtriMond y. Bymom (1884), 86 Cb. D. 
246, C. A., per Lord Silborne. L.O., at p. 246; Be Evans, Bvime y. Bom 
(1687), 34 a, D. 597. C. A.; Be BIsHideU, BImfeO y. BUmdeB (1890). 
44 Cb. D. 1, C. A.; and see p. 158, poet. Creditor! of the trade or bualseas 
haye a r^t to 1^ put in the place of the trustee as agaiost the trust estate 
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(lAiDAgeB and coats reooversd against him as legal owner of the 
trust eetate, where the injur; in respect of which the; were recoYsred 
was not caused b; hie neglect or default (a). As between the 
benefieianes, a trustee's costs and expenses are gensraU; recoferaUe 
out of capita] (d); and the trustee 1:^ a lien for them on both the 
capital and the income of the trust property in priority to the claims 
of beneficiaries and pirsoDs claiming under them (6). li, howeret, 
he has committed a broacb of trust, he cannot recorer them until he 
has made good ^be breach(c). Similarly, where the trustee faas 
either mixed his own money with the triist fund (d) or expended 
his own money together with trust money in the purchase or 
improvement of prn|«rty (c), the beoefidHrios have a first claim in 
nwpect of the trust fund, and the truetee has only a Rubsequent 
cUtm in respect of his own money. 

324. A trustee is entitled to be reimbursed out of tht^ trust estate 
the costs which be has incurred previously to his appointment in 
obtaining a statement of the trust property and ascertaining that 
he is being duly appointed (/) and the costs incideoial to the 
tippoiDtuient((r), and also tbo cm^U of foni^cr trustees paid by him 
to their personal representatives on obtaining a transfer of the trust 
property to himself (/i). 

326. A trustee has u right to a lien on the trust property and to 
au indemnity thereout for monev expended by him in its )>reserYa- 
tioD(i); and a person who at ms requost advances money for its 
preservation obtains a siuiihtr right by subrogation {k). 

(Kc JoWon. Skeurmnn v. (IHso), 16 Cii. D. 64^; Evam, Bvann 

▼. (1667), 34 i'h. D 597. Oul. C. A.: Be UI*tndeU, J^Zundafl x 

(18911). 44 Cli. I>. I. 11. 0. A.). 

(tt) BencU v ITyadjuna (]662),4 De G. L F. J. 269. *\ A^; Be 
^<iy5o«ii v. Turner, |)90U) 1 Cb. 199. The party iujarod bos suDie 
right as the tnutott agaiiiit the trust estate 

(а) Fowyi t. Blficnnw (isri4), 4 De G. M. St G. 448, C. A.; ('oHsry. 

A<a5ncAM1659), 26 Boar. 374; Be Weed^i Trueti (1870), L. E. 11 Eq. 166; 
Be Buhoek'e Seiiitd hefikeme v. Howard (l9iJ4), 91 L. T 051; bat 

m.' Be Mftion'e TrveU. Bz^rtr SmithHi (1871), L. K. 12 Eq. Ill. 

(б) Daeu. St parts Jamee (1832). I Dcoc. L Ch. 272: JUGtmau 

Uimf C«., Bt parts ai;>pfiidais (1864), 4 DeO. M. 6&G. 19. C. A.; Br 
EikaU Cetfl Ce-* B< JUrckUft (1806). 35 449; WaHere v. Weed- 

^uios (1678)^ 7 Ch. D. 604. C. A.: 2^ Knapmnn, Kfwpmtn v. Wreford 
(1881), 18 Ch. D. 300, C. A.; Dedde r. 7iii;s (1884), 26Ch.D.617; BteU 
Y, (1884), 26 Cb. D. 710, C. A.; Es Udden, Bx ports Official Beeeiver 
(1887), 20 (j. B. D. 48; and see note (t). i«/m. 

a Be KneU, Bax v. Polsisr (1887), 56 L. J. (ca.) 316. 

iMpten V. irhi<s, Whits t. Xuptsa (1809), 15 Tea. 432 ; PsansS v. 
Ik/feU (1663). 4 De G. U. 4 G. 372. C. A.: Be BalUWe Beiaie, KneUAhult 
T. HaUett (1870). 18 Cb. D. 696, G A. 

{«) Be Pumjreu, deoeoeed^iWerceeUr Citif and Ceuntu Banking Oe. v. 
Blui (1882), 22 Cb. D. 256. 
if) ffortsy T. OUker, [1887] W. N. 149. 
if) ieU. 
ih Itfid. 

.y (4) Clash T. .BeOead (18M). 18 Bear. 262, per EouiUT, U.E.. st 
876, n? : Be le^^mUt r. French (1883), 23 Ch. D. 662, 660; 
Bs Ir4a n hs f iii*a (gwrt) F ul ap TS aili (1888), 89 Oh. D. 168: and see tiUsi 


Low, Teh XIX.. pa. 21 ; MORtOAOs, Tol. XXL. pp. 107 rt sea. 

(bl CM v. AsCmA mi% at p. gH; Tedd v. Jfaerbaws (1874^ 
l»Li8Sq.69i BeLeeUe,l0ik^.Ffa^$ifei 



Pabt III<—ADMiinm&Tioir ot Trijstb. 



326. VthBfe trust proper^ in«ladee both sod pofsootlt^,; 
the trustee is entitled to s Iten upon the reeltv in respect d! sum# 
owing from the resltj to the perHODi\Itj(0. 
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337. A trustee is ordinarily entitled to set ofi an amount due to 
him from the trtist estate against an amount due to it from him (m); 
and he can set off an amount due to the estate from a beneficiary 
against a sum payable out of the estate to such beneficiary (n). 

338. Where a truHtee eucs a debtor to the trust estate, the 
<iebtor can eet off against the trostcxi's claim an amount due (u him 
from the chUu qtte trtat (c); and a person who is sued for debt can^ 

off a sum due from the plaintiff to a trnstoe (or him(p\ 
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SvS'i^eoT. 3.—CVwte qf IftytU J'nrtedin^. 

329. A trusted is entitled to be paid out of the trust property bight to coate 
hie full costs of legal proceedings which he Imn properly instituted of tesai pro. 
or defended on belmlf of the trust (9), except where the proceedings 
result in the whole ol the properly l>eiug held to Imlong to third 

(7) WUeUrr. rr>oteU(1003). 61 W. K. 6U3. 

(A) V. O^MbU (1683), 26 I'h. iK J76 (wbaro. on a sum being 

foujid to be duo to two tnisb'ea from trust eeUto and a earn Wug dive 
to till' eauu* from oaa of them who was baaVniiit, it was finid that tbo 
portion, if any» of tbi* sum due to tbe two trustees whioli, on ineiiirj. 

•ihtiuld be found Ui bo dus to tho baukrapt trustea should bo set uff 
itgainil tbs sum due fruoi iiliu). As to set«off between a Iims »ud a gaio 
bj different brcaoheit of trust, see pp. ISS. ISd, ml; v to tbo right ol 
i^xeoutois and adiniuisLrtttors to see liues EqUJTT. VoI. a1II.« 

j>p. 161 ot 109 .. Kxsetrrons avo AnbiNmKATORJ, VoJ. XIV., pp. 33Srl 
•feq.: and as to set-off geoerallj, aec titl«a Bankhoptct AhO li^sotvssi.r^ 

Voi. 11.. pp. 211 r’t sro.; EQtutT, Vol. XHl., pp. 161 cl ; Set-o^T 
AND CoDKTlUiXAIM. Vol. XXV., pp. 481 «l SO*}.. 4S2. 50$. 

(•) Ht HarrrdJ, W\i4e T. IFsl/otef ()SS4b 63 L. J. ('til) 606. C. A.; aco 
pp. 162. 163. onte. 

iQ) Tk<»i UU)H T. Maynard (1876). L. K. 10 C. ?. 606. dOS. 690; svpii if 
the amount due from the cestui trust is in rcapoct of uflliqoidtttid 
damages {Banka v. cArms, [1903] 1 K. B. 649). But whore trusuws of a 
AetUement tfemdituis of a testator under his coTeoantin tbe settlement, 
a legacy left by bim to their ssslut w irast dazuiot be set off by way of 
AatistHCtioii against their claim nmW the settlement {Smith T. mUA 
(IS61/. 3 Giff. 26^1, 372. 2731. 

(p) Cochrane T. Orsen (I860). 9 0. B. (k. a.) 44S; but iifiddlstefi. ▼. 

Boilaeky £x parU yuycf (IS76). L. R. 20 £q. 29. per .IseAEU K B., at 
rp. 36 et try. TruiU'Ct of an estate in which they are also beaefloiariMi 
l aonot set off a d<'bt due to tbe estate from a pi'noo who li insoiTent 
.igainst a debt due from them pmonaJlr to trusrees for that person 
fiWi). 

(o) Fcams v. Tounc (18D4h 10 Ves. 18^ Jeuour j.Jancur {160$), U> 

Vea. 54)2; DumHn v. Wa^d (1837), 1 Jur. 7$6; Yarh r. Brmcn (1844), 1 
t'olL 360; Btspksus ▼. Jfetthoraufk (Lord) (1848). U Bea?. 403; Muikoi^ 

‘Tari) T. Sksffiuffflau (1898)« L. B. 3 H. L. 144; Oauriuey T. BumUy 
(1871). 61. B. Kq.99; Re Ckenusd, Janas t. C»<mssO (1876). 8 Ch.i). 492. 

0. A.: Tumefy. Haneaek (1882). 20 Gh. D. 393. a A. ». Lana, BiU r. 

■'<purg$an (1886). 29 Cb. D. 248, C. A. ; Buian Iwwdvr (ll92hi R. 176, 

0. A., psr LtVDiET. LJ.,atp. 177; BudyaUy.Budfstt,l\9m.\iJh.mi 
Many y, Pawnall, [1898} 1 I08i but sm Bamtn y. WA 4^1844). 1 
t>U. 328. He is not allowed cosW wUeh be wm taiourred in oftteasooably 
■l^feijdms ID action vitbont having obiaiuH tbe sanction ol SfaaemirSfR# 
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pATtiMt u in tb« ease where a volunUr; setUeioont u ayoided bj 
the settlors baokruptcj or oo anj other aceouat, or where the 
ioBtroment of trust is avoided bj prior adverse interests, in which 
case his costs are in tho discretion ot the court (r). r 

380. A tnistee, however, will not be allowed to charge against 
the trust property tbe costs of unneoessary proceeding {«), or of 
elaborate pro<^iQgfl where be might have obtained his object by 
a simpler and lees expensive pro6edur6(t). 

Doimm t. Conaw, {1S93] 1 Cb. S47, C. A.): bat if there U a doubt 
whether the costs have pro^rly incni!^, bo is eotillcd to tbe benefit 
of it (Satlon v. LaiuUriimu S U. JTS. 177, C. A.) A trustee acceptior 
the office from a defauttiog tmstec pending a suit for tbe latter*s remov^ 
'has been deprived ot his costs {Feaf/iehi v. Benn (1053), 17 Beav. 622). 
A tVastoc's right to rusts is oot afitcled by tlio absence of a co.trastcr 
(mrerr. Siorrt 0304). 71 L. T. 704) 

(r) Mohunr. J/t/bna (ISIS), I Swan. 201 ; EdenborpMk v. Canterbury 

(ArchbieMpp) (I826)» 2 Russ, 93. per Eli»on. L.C < at p. J13; 

foisfwmdv. irMla^(ie4i), 4 lleav. 68 : IJtam v. W$IU (1644), 1 CoU. 
323; V. Luiyem (I860), 8 Ifsre, 160. 166; Amp v. foays (1661], 
9 Hare. 90. 106; EveriUi. Kvmir (1970). L. R. 10 Y.<[. 405; Maekay v. 
Doit^lAs (1672), L. R. 14 Bq. i06. 123: As TiuUenporth, Et parte RuutU 
(1882). 19 Ch. D. 689. C. A.: Ifnttan v. Tkompeon (189:i). 23 Ch. D. 278. 
C A. ; Jamti V. <J<mekmaH (1886), 29 (1i. 1>. 2] 2 ; Re HaUUn, Ez parte 
OfpialHeeeit^ilM). 20 g. B. D. 43 ; /deaf BMwg Co., lid. v. UoUand, 
[1007] 2 ('h. 167. 174 ti $eq.; and see title FaaODULBKT AMb VoibABLS 
roNvaTAWesfi. Yol. XV., pp. 91, 106. As (u tlie variation of srtiletncnts 
wliere a marriage is anjinllod or diss4»lT<'d, see tide HuabanX) and VVirs, 
V«l. XVI-• pp. 671 H$eq. 

(s) Eorrit v. A^orn* (1786). I Cox, £q. <*as. ]b’\; I'en/old Bowk 

(1844), 4 Hare, 271; Firmin v. PuUutm (1848). 2 De 0. & 6m. 99; 
Coekrpjl v. SuteliJJr (1866), 3 Jur. s.) 323; Bornfr ▼. ItAseltmoiti 
(1866), 2 .lar. (v. a) 367; iimUh v. Aofdea (1863), S3 Beav. 262; Be Ouil'r 
Trwie{l%lb),h. K. 20 En. 66); FtrUerttm r. R oofer (is:6). 2 (3). D. 580; 
As v. Porlrr (IK'JS), 72 L. T. 66. (\ A. Where a trustee 

unnocesearily brought an selionto have bis trust administered by the court, 
alleging difficulties of conHiruetioo mod administration which were held by 
ihu court not to exiol. ibe suit was di’^mi^si'd with costa lu be paid ^ 
tije trustee personally (As Cabbam, Gttgi v. Rutland (1882). 46 Iv. T. 
849). Counsera opitiioo do^w not alwaya and necessarily justify a 
trustee in bringing or 'defending an action {Devey r. Thamton (1861), 6 
Hare. 222. per Tusmeii. V •€., at p. 232; Sm v. Jfifiis (1884). 26 Cb. D. 
71U, C. A., per Lord SsLBOftKB. L.C., at p. 714; and see p. 121, cafe). 
Where a trustee institutca or defends proce^nga io order to bare a point 
relating to hU private interest decided at th>; expense of tbe trust estate, 
be wUi be ordered to pay the costs of tbetn {Benley v. Phifhps (1740), 
i\ik. 48; /neiw r. Ao^ert (1848). 12 I £q. R. 169). In proceedings 
In which trustees are merely nentral. they ate liable, if they appear on 
an appeal by separate coausel. to be refused tbeir costs (Cum>u v. Orakam. 
0906] 1 Ch. 478. C. A. 2 BeBarryU TrueU, Barry v. SmaH, [1906] 2 Ck 668. 
C. A.; but see Oatitrean v. Cfsrh (1906). 96 L. T. 42. C. A.). A tniseee 
ought, in a proper case, to jow with the rttfui gue tmei m instituting pro¬ 
ceedings if requested to do so, instead of being made a defendant thereto 

V. iSjwrlet (1827). i Mol. 8). Trustees who appeared in proceed* 
ings between beneficiarietwiAout having been served were not allowed 
iMr costs (BsanWI v. BsdifZss (1846). 10 Jnr. 634). 

(() Tkomtu V. Walker (1864). 18 19eev. 62i (wbsie a suit was instituted 
tsr tbs appdnteent of a new tnstee instead of leoourae being bad to tbe 
staSutOfT node of prose dor t {M pp. 78 el seq., sals)); Fstti v. MJben 
(ISSt), 81 Beav. 48 (whscM tnatee instituted a suit instead of paying 
the fnnd ints court (A pp. 176 el ssq., psrf)); Be Oabbum, oaye f, 
ButhnA, enpra. 
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331. The cofite of legal proeeedingR occasioned bj the mifi- Snot. 

oondact of a trostee are in the discretion of the court (a), Btfttsol 

Trofieeii 

332. Where*ft cesfici qnc trvit brings un maion against the trustee 
for an account or for the admiuistrallon uf the trust estate, the 
trustee bears his oivn costs if and bo far as the procoediuga have been ^ei\oa for 
occasioned bj bis neglect or default (^), and may be ordered to pny ooooant or 
ihe costs of the ccKtui que trust (c). On the other hand, the trustee is 
allowed his costs out of the tnist estate, or the ertiui que Wit'e ^ * 
share of it, if his conduct Las been honest uu<l*corroet(i), even 
though it may have been mistaken (r); and the rfitui que truit or 

Ills BoHciU)r may be ordered to l>ear the c<ists of iho proceedings 
personally, if they have been commenced >s*rongfu!ly or U»o 
li.istily (/;. Where the ar^lion was noct^ssiiry indi jH'ndenlly of»ft 
breach of trust commitloil by tfie truKtee, he is liable to pay 
the specml costs nUrihuialpIe to the hmoch of trust, bnt may i»6 
allowed his general costs of the action (5/) aflor ho has made go u{ 

I he loss occasioned by the In rach {h). 


(ft) J>iU'trrn V, (1*1^U. 9 Iho. 0. 0. 330; Ank€r$ r. ^nntl/oul 

(18401, 4 Jar. 817 ; v. Jfftmiifon (IS43), C Jur. 33.*; 7’unju/tnd v. 

Kniqkt (1840), 14 043 ; ll'ilcen ▼. PerW (ISIS), 10 Jur. 070 : JSyritf 

V. iortoH (1801), 19 B^av. 336, per I«ord I.asoijai.k, M.Jt., at p. 346; 
:U(tre^{f ▼. (1 HOI). 4 Du (1. 4c Sm. 468 ; .4 *^^ v. .Vunfar^ (1856). 

2 K. Sf'J> 071: KntUtiU v. .Vaet/re 2l)c(*. V, & J. IHK); Oriereon T. 

.Utfe (I80(»). 3 L. T. 28H ; v. ('<irvw (1863}. 33 in-«v. 0G4 ; flemry 

V. Afacdonnld (1866). 10 \V. It. ISO; A'oyler v. Smilk (1867). 16 W. It. 
538; T. MirkUtkwaii (1864), 34 L. J. (Cil.) 304; Oough t. 

(1869), 30 h. T. 30S ; Oriffin v. (I860). 39 L. J. (<ni.) 186 ; KutUm v. 
i.andor (1893). 2 K. ITS, C. A.: Kf- HvJqkiMon, llO'lqki%$<fnv. Ilctlakintont 
[ 18901 ^ <*h. 190. C. A.; Be Kiwi'e Trk$U, [IS90J 2 Cli. 4H3, C. A.; and 
^>Ci^ notes (0), (e) and (^), infra, pp. 182, 103. poet. T^usto^J aru init 
lUNuvcd from habit it y to pay tlivroits«>f an urlimi wh^K Uicir mUcouduct 
Sm uccoiioiieil by iidm*ciion in tlie intlruihotit of 1r< «t ibat if a beno* 
fic*iary histitutos procordirges tor fhe administration of the Unsl csiatc, 
the costs of all panics sTiall be paid out of bis s^nro ff»e WiUitmi, 
WiUiame t. WiUhm^. \\9]Z] 1 Cb. 399). 

(6) Sinpeon v. But Wet, t. BMurti (fSG9). 6 Cb. App. ]f)3, 

per Lord HatueuleT, L.C., at p. 203; Payne t.Jivene (1874), 1«. It. 18 Kq. 
356; i’ope, Jonea ▼. Morgan, [1893] 1 Ch- 304; and soc y. 193. poet 
(r) Vrirton v. Aihoo (1849), 11 Beav. 140, 152 : Springeft v. /Mshueod* 
(1860), 2 Giff. 521 ; Aphn r. AW/moa (1802). 3 GilT. 434 ; BiUiard v. 
yulfof'd (1876), 4 Gb. U. 389. 304 ; Av Uoyter'?. WoUo 

(1883), 32 W. R 26; 2>e Unrgk T. M‘Clinioek (18k:I). li L. B. Ir. 220; 
He ifnox*# Trv*lr, "Hpra; Hi- Sk\nH4r, ('ooper T. Klinner, (1904) 1 I'b. 
289. 

(d) Ottlry V. OiVfy (1845), 8 Bear. 602; Thomp'^aa v. Cltoe (1848), 11 
Brav. 470; Be Attdmee, Hdienrde v. Dnertr (18s.#), 34 W. K. 62. 

(0 tTAOmnriA T. AoOn .*KOfi (1642). 1 V. 4 C. <'li. Cas. 715; Smith v. 
Civmor (1875). 24 AV. B. 51. 

(/) Aylmer v. Winitrbotion (1867). 4 Jur. (s. 8.) 19; Fane y. Fare 
(1879), 13 Cb. D. 228; Be Andreve. Bdirardi v. Devor, onpra; Bo 
Uartnall, Sawyer y. Goddard, 11896] 1 Cb. 474, C. A. 

(e) PtiiU T. Fooke (1840), 2 Bear. 430; CampboU y. Bainbridqa (1868), 

h. B. 6 Eq. 269, 274; BcU ▼. Tumor (1877), 47 h. J. (Cir) 76. Is to 
apportioniog the costs of s defaulting and iusolveot tmitce sad a solvent 
truMee who appear together, see McBwin Cfombie (1868), t6 Cb. D« 
176. • 

(A) i>mu T. Tnuk*(l9St), 81 Cb. D ' ^aetom. Bonnity r. 
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883. Where Ib more than one trustee, both or all oo^t to 
Bue or defend jointly, and are only allowed one eet of ooete (iX 
except where a Beverance ia necessary or proper owinf; to one of them 
being a beneficiary (^X or being attacked hostilely (1), or for some 
other good reason (mX 

834. Where a trustee is allowed hia coats, charges, and expensea, 
or is deprived of cfjsts, or is ordered to pay costs, an app^ lies 
against the decision (nX notwithstanding the general rule against 
appeals in reK]>eoi of costs (e>). 

HuU'Siut. i.-^Httnunfratton. 

335. Except under an express or implied direction in the instru* 
intnt creating tlie triiht(a) or an express order of court (&), or by 
an express slipulutbm on the subject which he has made with the 
vritui qtu trait before he accepted the trust (cX or where the trust 


i?rM/fmi»(]8a3b 33CIi. T). ffor v. Pafflur( 1887). 58 L. J. (CH.) 

3l8 

(t) VitMtnny. (1830). 1 Mol. 555^ flotfomht v. Jcnt>i (lS3t), 

I L. J. (cn.) 46; Kokm) V. (]V14). I Jo. Ex. Ir. 71^ Onvni v. 

Tayhr (184(»). 2 Hcav. 318 ; v 78orp (1843). 7 Bcav. 72 ; CcoVe 

V. Couriown {Lord) (I8U; 6 1. ¥»q. K. 266, 270; Karr v. Skeriffi, Dyhi 
V. Porr (1645), 4 Han*. 513. 538; Wiifi r. Cooper (ISIS). 9 Beav. m. 
30S : V. Koy (1853), 20 Boav. 305 ; Ifodeon t. CaA (1855), 1 Jur. 

(N. S.) 864 : i'oKrH v. Uampkrry (1850), 26 Boav. 402 ; Priurr v. i/hM 
(Ko. 3) (I85U). 27 Besv. :i45; i4.*0. v. (1860), 28 Beav. 464; 

Oomporti V. AVnril (1872), L. R. 13 Eq. 369, 3S1; Ilotefjood t. Pedkr 
(1806). 66 L. J. (< 1 . a.) IS , R$ liMc, Vronbach v. liooe, [1897] 1 Cb. 251. 
255, 256. C. A. As to wiiore ooe rrusici' is solreot and the other w 
insuireot aud in default, ora MoEvan v. Crombio (1883). 25 Ch. D. 175. 

(k) Re ljorc» UHl v. Spurqeon (1885), 30 Cb. D 348, C. A. 

(/) ir<66 V. IIV65(1847). 16 Sim. 55; Cammin* t. /IromfiM (1857), 3 
Jur (M. S.) 657; Pe MoAlork, HuU v. nVrfrAf, [18901 2 Ch. 588. In 
ftucb a ease he may appear hy two counsel at the bearing {Re Maddock, 
HuU V. Wright, euvra). 

(nO RttmpJ V «/on^« (1837). Coop. Fr. Cas. 1,1; Aldridge t. 1V*e«l5rook 
(1841). 4 Bear. 212; />ud 9 eojirr»rMlr.v(I84!i), 3 Con. 6^ Law 422 ; TTiHMii 
V. 11*0^ (1840.5 liars. 239; Re fume. Cronboek t. hone, iuprayhi p. 256. 

(ft) Ri Chennell, Jona r. (1878), 8 Ch. !>. 492, C. A.; Re 

KnighVi (^nroA) trill (1884). 26 Cb. D. 82,0. A.; JU Love, IliU v. ^pvroeoa 
(1885). 29 Ch. D. 348, C. A.; VkorUi T. Jones (1886). 33 Ch. D. 80, C. A.; 
Re Jirddoi. Dotma r. CoUum, 11893] 1 Ch. 547. C. A. 

(rt) ^ title PnacTJca wb PK*w£Ut «*, Vol. Will., p. 180. 

(a) EUieoa t. Atrey (1748), 1 Vhs. Sen. Ill, 115; Ww r. Shafleiburf/ 
(£afl), S/bifleifcary (carf) t. Arrowemftt (I8t»2), 7 Ves. 480; B'tUu v. 
Rihblelim). 1 Bear. 559 : Re Shervood (I840|. 3 Bcav. 338 ; Be Tkorleti 
(J.), Titorlrt/ V. ifrtseflm, J2« TAoriey (IF. ff.}. ThorUg v. ifoeeaia. [1891] 
3 Ch. 613 C. A.; Jobion ▼. Polmer, [1893] 1 Cb. 71. C. A. As to tbe 
rotHuneradon <»( trustees (or debenture-holders, see Rs PirroJtUy EoUJy 
Lid., 2^(wl T. PkeadiOy Bok/I lAd., [lOU] 2 Ch. 534; Re Locke %v4 Smitk. 
Lid.. Wigany. The Cp.. [Mi] \ Ch. 6sT. 

{h) Broektopp v. Bamoi (1820). 5 M.add. 90, perLKArii, V.»C., at pp. 90, 
91; Vc^ehollv. flellnwaf (1820). 2 Swan. 432, 453, 454; Bainbrigge v. 
fiidiV C845), 8 Beav. 5M, per Lord Lasgdalk. M.R., at pp. 596, 597: 
Bi Rfoeman'i Softlemeni TruoU (1887), 37 Ch. P. 148; Bo Bignetl, BigneU 
f. Chapmen, (1893] 1 Cb. 59. a A. 

(e) AfUffe T. Ifarroir (17M)» 2 Atk. 58. per Lord Haan wicks, L.C., at 
pp. 69, eo; Re AecUe, Ud., Bodgeea w. Aeriee, Lid., [1902] W. N. 164. 

II s trustee before* acoepiing tbe oUlee openly tells the esriui fue Irvel 
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property is in anoUier country in which he ie allowed remuoaratioo ^ 
by the locanaw(i), a truBtee is not entitled to a salary (r), or UiAAiot 
compensation for personal trouble and lose of time(y*). Tra^Ma. 


336. The disability to receive remuneration existe even where the R«saMrat[on 
trustee acta as a solicitor or io some other professional capacity (o). wl^ciior- 
or where be carries on or transacts a trade or business in connexion 
with and for the benefit of the trust (Jr); and it extends to the brm IcmIo^ 
of the professional trustee and to bU jairtuerH individually(t), 


rhftt he will not act unless the yur lrv*f will ^ive biiu a remuiicra 
tioD not ooDtomulated by the terms ot llis trust, and the cestui yuc 
Irwt contracts that he aball hare it, the Trariaactioo may be upheld ^ 
(Ajfhffev. .Vurrny (IT40). 2Atk. 58). hut a lKLr^*aiQ of thle kind oogUi to 
be dUcouraged : and the renjuneratiuii was di^^loMcd where the triuttv 
died before he had oonipUdcly pi^rfovmrd the inist v. FUcUikhhI 

(1722). It P Wms. 251. note (a)). A trustee who has accepted theoSIce 
without any atipuiation vn the euliji'cl cannot afUTnardH refuse to cun- 
tinue tu act unlcM he is remuacrafod. wen ihougli, by pt^rformiug his 
duties, he has greatly bcnuHW ihc trWui quf frnHt (UnMniogf v. ^laif 
(IMfd. 8 Ihur. 588. 5(Ui; HttrrfU v. liufilr^ (11^66), h. R. 2 K<\ 78h, per 
Stuast, V. C. ut p. 7B0). 

(d) Chamber# v. (roUwtu (1804). U Vi«. 207 <‘f "cti.. K'. .\. 

(e) Tuvlor v. TuvW(1843)» 4 t)r. k War. J24 ; ^e nfdmtjfii'lA, /Wmu. 
fifld V. fj'Aye (IS87), 67 L. T. 332. 

(/) How r. Co<2/rcy (1678). (hut inup. Kiuch. 301: HoHitkony. Uockmon 
(1665), 1 Vcm. 310; RtrbtH/ntH v. /Vff (1734). 3 1*. Wms. 246; Xe Ormthu. 

<t Minor (1806). I IlaN It. m, )6U; /'tsrr v. tirutUe (1803). II Jur. 
(H. s.) 11(6; UarrcU v. UarfUtf, nuyro, at p. 706; He .4cc1cn, LUt., i7<wh/xoH 
V, AecleHf IM., [)(8i2| W. N. joi. The fact that the trustee hoabrnotited 
the trust property to tbo prejudice of hU own offairs cannot be takun into 
ronaideratiou (/^cbitteun v. f'cU, sKynt). He cannot charge or take a com 
niisaioD or other remuneration for perfurming any duty In oonnoxion with 
rlie trust uuIcm he is snccially aiithohsed tn do so by the inatnimeut 
<'roating Che truKi {Arnold v. Oomer (1847). 2 TIi. 231. C. A., per Lord 
('oTTAMiiAH. L.C.. At p. 235 : SiehoUon v. TKitn (iVo. 2) (1867). 3 K. 5t*f. 
159); as to a truste<* wliu is an auci ionm. see .Vrttut^.t. y. Olarke (18.74), 3 
Drew. 3; JJoyglm v. AiTkOntt (1858). 2 Ho (*. A 3. 148. (*. A.; urnl 
title Av<mox akd AucriOKitSKs. Vol. p. 6J6. .4 m to thi right of a 
^oQAtructivo truMtoc U> remuneration io etnue see p. J65, jtoni. 

A director of a company who holds his ijiiaNOcatioii shares ax trustee for 
another company is oot accountable to ihat,04»oipany for his director'# 
fees (Ss Dover Coalfield KxUhiion, Ltd,, [1608] 1 t'h. 66. C. A.). Ah to 
where a pcreoti who acted as a.ih’Siuj&n for a Arm 'M a salary Wrm appointed 
trustee of a hharc iu the firoi, see Acipm v. (J9I0), 103 

I,. T. 405. 

(9) A'evy.t/rme# (1833), 1 31ac. 6^G. 668.Qolc(d): ^eorsv, i''fo«d(]837h 
3 My. & Cr. 45 ; Fraeer v. Valnur (1841), 4 Y. it C. (KX.) 516 ; Bainbriggr 
y. Sfatr, tupra; Hionee v. Harkn (1846). 6 Bcav. 3K5. per I/ird LanqDaij^, 
M.R.. at p. 386; Todd v. WiUon (1846). 6 Beav. 488; Qonileg v. Wood 
11846). 3 Jo. it Lat. 678; Be Wythe (1848), H Ifcav. 200; Craiock v. 
Piper (I860), 1 Mac. & D 664, C. A. ; LtfukJa v. Windeor (1861). 6 Rare, 
164; Bfougiton 7 . Broughton (1855), 6 De G. \i. 8 c 0. 160, C. A. ; Re 
Barber, Burgeee 7. Vinioome (1886). 34 Ch. D. 77 

(h) Burden y. Burden (1813), IVca. 8cB. 170; /floeheay./Mirsoii (1843). 

6 Beay. 371: Barrett v. Bartisy, supra,* Re Norringion, Brindley y. 
Partridge (1870), 13 Ch. D. 654, G. A., per Bacor, V. C.. at pp. 662, 
663. 

(f) Chriiiopkere v. White (1847). 10 Bear. 523; BroMUM y. Broughton, 
fupra; Be CorteUU, Lavion t. BUeee (1887)* 34 Ch. D. 675. C. A. But 
where the partoer of | aoUcitor*trQaiee w appointed ateward of a tumor 
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unteflB tho trustee arr&oges th&i the partner employed shall alone 
be entitled to the remnneration (il;. The rale also extends to 
executors and to trustees of implied trasie{l). It does not^bow* 
ev6f» apply to the costs of a solicitor*trustee acting in legal proceed* 
ings for liimeeU and bis co-trustees jointly, or for himself and bis 
quf tnitt (mX or where he acts separately for a person to whom 
trust money is lent on mortgage (a), between him and a 
stranger who unsnci'c^bfully brings an adverse action against the 
trast(oX 

337. The cre^nb^r of a trust may, however, expressly declare that 
a iruKloo whe is a siOicitor or ads in other professional 
character ahull receive his usual profusaional remuneration for so 
acU^jgta). Such a decUraliuo in a will amounts to a legacy to the 
tnistrMs it is, therefore, v( id if he ia an attesting witness to the 
wi]U^O»und docs not take effect if the testator's estate is insolvent (c), 
tloai^h it upemtos notviUi.d:itidii)g the i«<]U 06 t of a legacy to the 
tr<isU.*e conditioDolfy u^sni h's ncct j4ing the trust (</). The declara¬ 
tion d<K^ not authoriw! churges lor sorvices ni»t strictly profes¬ 
sional (e) unlosA expressly so worded (/). 

338* Tho trustees, unless s|»eviully authorised to do so, cannot 
hind the hcuofjciuriuH os to the amount of tho romunei’ation to he 
paid to a soliciCor-lruatuo, or to an iudepondout solicitor (y), and a 


fonnills part oI tlie Imi estate, fhr arm is not a4M unntaHo to tho 
esUlo for fvt« n^crivi^l hy hiai for manorial husiruv-i md broad it iuU» tbo 
partiHvnlup arcoiinU, aitirt Hivy wi'rt* n*n*ivcU liy him as steward und not 
os u i«oUritoT (/i’e Ccr^lif. /.aWon r. fMcfn (JH87), 34 Cb. D. 075, C. A.). 

(X) ('k/cX V. 7 Jnr. 9 .) 441. 

(/) r. ifoyU, Kfttrn$ v. i'ontr UHiU), 1 3'row. & Sni. 319? 

CuriNfVX/W V. II ji/son (I83i^), 4 iUi. (K. 9.) H5, II. L.: v.Dickey 

(ISUA). 36 1. (1j. U. 400. 

ia<) Crtifloi'k r. fSper (ISoU). 1 Mao. A 0. 6G4. C, A.: Linc<>ln t. Iftad^or 
IIB5I), I* llims J5S ; Hf /^or6rr. IiHfqc«t r. Viuironif (I8SC). 34 Ch- 3). 77 ; 
J£e ('ornfll m. Ltiu lonv. Ettre*, n n piv . 13 ut w lici o a tru sice .sol i fii ot r mploys 
ouother sahuitor to act for luni in proceedings on behalf of the trui^l on 
Agoucy Utids, tbo bcnb5t of tho contract accrues to tUo trust estate and 
not to himself (ftr Tovlor (ia.'>4), IS Bt*av. JOH). 

(») WkUnry v. 6WA (1S09), 4 Cb. App. 633. 

(0) V. BrrxUf«(lS63). 9 Jur. {K. 8.) 1119. 

PO Oirithitkfrt v. }\'hUe{ 1847). 10 Tivav. 623, prrX^ord Lakodsia, M.B., 
u\ p. 524 : jfoufjUli T. ArrkhHtt (ISOS), 2 De G. & J. 348, C. A.; lU Fith, 
i.VnneU V. Bvnnsti, 13B93J 2 Ch. 433, 0. A .; Re WM, Lamh^ v. 
[1894] 1 Ch. 73, C. A. For various forms of a declaration for this purpose, 
sec 47 Sol. Jo. 6, 25; Encydopaxiia of Form*; and Precedents, Vol. IT. 
p. 432: Tol. XIII., p. 440; Vol XV., p. 409. 

(5} JU Fvoli^ (1888), 40 Ch. D. 1, C. A.; <iee title Wiixs, p. 660. 
note (s). Ml. I 

{i) ^WkiU, FswaeU T. fronlliH, [1898] 1 Ch. 297. 

(<n Ee FiiA, BinneU r. BtnwU, ntpn. 

{e\ ii<ir6fa v. TVrrby (Ko. 1) {I860), 28 Bcav. 325: Re ChoppU, Newton 
?. <;.'4<tpniaii (3884), 27 ClL P. 684; Ee Ckalindsr aad HertAoloii, [1907] I 
Cb. '>8. 

(/) Re imsi, Aifwe t. Taylor (18831,26 Cb, 0. 72 ; Clarhon ▼. Bobinios. 
[1800] 2 Cb. 721 

Bs FuA, Peaiwtt r. Bonnott, eupra ; Be TFcOAorns, [1901] 1 Cb, 312, 



PaBT m.—A dIOKISTEATIOK Of Tbusts. 


lU 

solieitor^lrustee oDghfc to inform the beneficiarieB of their right to 

have hiB IhU taxed (A). Billed 

339. A constructive trustee may be entitled to an allowance 
or remnneraCoD in respect of the time and trouble etptmded by ^ 

him on property of which he ie rightfully in possession, but of 
which be is in equity a conatructive trustee (t). 


SoB.Sxcr. S.—Prptorfron o//Ae C»«ft 

s 

340. Where a trustee is in doubt as to his right course of i*o««rto 
action, he is entiUed to Ukc the opmi<>o of the court {k }; and, ^ ths 
generally, a trustee is entitled to tbe reasonable protection and ' 
direction of a court of e(|uity in tbe exercise of his trust (f). It,* 
however, he obstinately,capriciously, or unreasonably refuses to*act 
without that protection, be will be ordered to pay tbe costs ol the 
proceedings for obtaining it(mX The decision of a court of first 
inetanco completely protects and iodemnifiee him in ruspoct of 
what he does in tuu^^rdanoe with it (n). If he Hp|)oals from it to a 
higher tribunal, he docs eo at his own risk(o); and, if ho fails, he 
will be ordered to pay the coats ol ibo ap^waUp). 


(A) lie UVAt. Ijanberl v. Still, IICBS] 1 Cb. 73. C. A.; see AU$n r. Jarnt 
(ISO'J), 4 r]x. App. SIS; ttle .souciToas, Vol. XXVC.. p. 703. 

li) liroien v. Litton (171 !)• 1 P. Wms. 140: Urvwn v. De TtuM 
Jao. 264 ; tfedfierbum v. Wdfiderbum (ISaC), 22 Beav. 64. 

[k) Talbot V. i^adnef (BaW) (1^34), 3 My. L K. 262. per LlACti, M.R., 
at p. 263 i Irt^UU t. IrrHeU (ISM), IS Bt»av. 202: King v. Jftn^ (IS57), 

I ]leO. & J. 663, C. A.: t. Hknnod (IH63). II W. U. 306: Be 

lifulMr'ii TKtff Tru$U (1S90). 45 Ob. D. 402, C. A.. p«r Lord KsiUR, 
.U.U., at p. 423 i R. S. C., Ord. Mi: Ord. 05, r. 3. A trustee invi^itod 
wtth an ah^otuto disoreiinn may obtain the direction nf tbs coert as lo its 
nicrcise ( Ij*iv OuarnnUe Tnui and Aemhnt SonHgj- Mnni^h Be^intHranre 
Co.y 1 Ch. 13S, per WinuiuOTOx, J., at p. iOC* 

{l\ TnyUr V. (1S18). 3 Hadd. 176. per Lbi^'h, T.*C.. at p. 178 : 

0(Ki(Uon V. fiUiMion (1827), 3 Russ. 583, psr I^ord Grrm<n.M.U.. at p. 060 ; 
Gtirdtnsr v. Down^e (1656), 22 Bear. SOO, per Rokillt, M.R., at p. 307 : 
Kingv. King (1657), 1 DeG. 6c J. 663, C. A.; Af^rllia v. Blagratt (1658), 25 
Beav. 125. per HoMitLT, M.H., at pp. 137, 136 ; Cock v. fiarveg, (1874] 
W. N. 60: and soo p. )8i\posl. Wikere the matter Is in doubt a tratee 
has a right to take procerain^pi to aso^Ttain whether any ibiuoantis due 
from or to him to or from bis eedui qne truet (giaplrtoit v. grlvyw (1663), 
9 L. T. 408. per Woox>, V.«C., at p. 409. As to tbe of a trustee to a 
lulease, too pp. 116.117, oal*. 

(m) Toylof ▼. GtanvdU, enpra, at p. 178; Good^oa v. EUieeon, eitpra, 
at p. 589; Re Cabbnm, Qnge y. Rutland (1882), 46 L. T. 848. He oannot 
throw the expense of obtaining the proteciion upon the trust property 
wher** no responsibility on his part la involred. or where his mobve is 
obviously vexatious {Curieie v. Candler (18fl). Msdd. & G. 123j. 

(is) Undenood v. Hatton (1842), 5 Beav. 36 : Foeter y. Jf^JgoAon (1647), 

II I. Eq. R. 267; Rowland v. Morgan (1648), 13 Jar. 23. per Lord 
CorrtVRAH. L.C., at p. 26; Swdth v. gi»hA(1801), 1 Drew, be 6m. 384. 
per KiNDESALBT, V. C., at p. 887: Be Badnor'e {BaH\ Will Truete, eupta, 
atp. 423 

(o) Bowlcad y. Morgan, enpn, at p. 26: Tuoker r. Ilemaman (1653), 
4 De G. H. k G. 395, 404. C. A. 

<p) Re BuOerworik, Sx parie BmeeeU (1882), 19 Ch. D. 586, C. A.; Re 
Roanor*$ (Borl) IfsB Truslf, tupra, at p. 423. 
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341. Ae a trustee w not entitled to temuueraiion for his 
services ((;), so a gift to biui from a eeituique truit is liable to be set 
aside (r), especially if it is made out of or with respect to the capital 
or income of the trust property (i). Such a gift may, however, 
stand if the trustee can prove iliat he has ]iluced hirtiself in exactly 
the same posUioi^ as a stranger would have boon inland that he 
has taken no advaiihtge of his iuHuence or knowledge, or of his 
relation to the erthti </ttc ^rul^ beyond what may be the natural and 
unavoidable conse<jueiice of kindness arising out of that relation, 
uuil that lie luis pul the criltu tr»if un bis guard, and has 
hrodght overyUiing to the knowl^ge of the ceetiUiiM truet which 
he himself kriew(0- 

Sua >*RCT. '<!.-• IkirjiHHA ii'Uh itfitffii'Utrm. 

342. A l>argain or arrangemunt between a truKteeand a cnUti 
qtic trvet with reference to tbe trust property, by which the interest 
of the ceitui (file Cruil tboreiii is in any way prejudicod, is lialjle to 
l>fi set Jiside, unless it can be shown that the ceetui que ti'usl, in 
concurring in it, was fully uwure of all the circumstances of tho 
case, and had not been subjected to any prcMure or undue 
influence (a). 


I 


(V) Hee pp. 102 el ts^., ouU. 

(r) ifylfon t. UjflUm (17M). 2 Vrs. ^ou. G47 ; BiUuge x. 6ouiktt (18&2) 
d Hui% 054, per TcKNKK, V.-l'., at p. 540. It » slmoAi impo.<«ible that, 
where tho relation ot truHM*c and 'valvt trait vxbte. a trAtii»4iction imr* 

E ortiiik: to bv » bounty for the eitrution uf Aut(T4*deat duty can >tHnil, 
uwever moral uJid cti'diLable the uciioi) may be iltotch e. uaieh |IS04|, 
0 Ves. 21)2. per Lord Kuh»N. at pp. 206. 207). A reWsi nut trujst 
e.OTinot give a bt'iitfii tu a tnialei* {Vaagiiton v. Aotde (ISOI), 2o Beav 34, 
*rr KoMtLLT, H.K.. at p. 39. und sc'C title Pkacocllm asp Von>^SL£ 
.'onvi:taK('CS. Voi. XV.. pp. luo. llo). A gift from a que fruaf to a 
trustee, even whore the panics nrt in tbe relation ui wife and Liislmnd. can 
only be supported hy very strong and dear evidence {Re Blnke, iSlake v. 
/'over tlSS9), 37 W. R. 44).^ Kat. J., at p. 442). 

ti) KerrtU T. HarUey (1806), L. R. 2 Eq. 789. -rt title GjfTS- Vol XV.. 
\K 4 05. 

(t) /fimfer V. Afktni (1834), 3 My. S: R. 113 r. A., fcr l/ird Bbougram, 
L.O.. at p. 136. No one stAnding iu a 6duciarv relation to a pereon 
can retain a gift made to him by that |>er!<oti if (he donor impeaches the 
gift within a reasonable time, unlem the Uon<e can prove that tbe donor 
had iDde{»cndcDt advico, or that the fiduciary relation bad ceased for so 
long that the donor was onder no control or influence nlmtever (/'avail r. 
PevrII. [190OJ1 Ch- 243, per FakwkU. J-. at p. 245). 

(a) ByUon v. UyUon, «apre ; Abertlrm Ruil. Co. v. RlftkU BmtAvre 

(1864). 1 Macq. 461, U. L.; Kd%$ x. /f<//Ier(1871), 7 Cb. App. 104; Ceabs 
Rtea S«i Co., Ltd. v. Fonpood, [1901] 1 c'h. 746, C. A., per TattOHAX 
WttxiAMS L.J., at pp. 760| 761. Tbe trunaaction, in order to be impeaeb* 
able, RiuAt be oonnected with tbe trust {Knight r. Mitfjoriha^t (1849), 
2 Mac. 4 tv. 10. < *. A.), and ibe rule dcK*« not extend to dealings between 
a morfgagec and mortgigtw (t6td.]. A dtahog of s trustee wicb a evtfvt 
one irw may be upbe^ If it is fair in all rcs|)«cla and no advatiiage bas 
been taken of tbe ccjiuf fvc irui, and It is clear that be knew bit righra and 
that tbe fact* were correctly repicscntc'd to bim (TAtlAer v. Bmucont (I860), 
JO 1. Cb. R. 194, per Bn APT, U.C • at p. 2W). 




Part III.—ADUnaSTRArroir of Trusts. 

Wbers, boweyer, the tenus of the troet euthorise the r&iiiog of 
money on the eecority of trust property* one of eeverel trustees mey 
lend money on e mortgage thereof by the trustees, end mey exercise 
the powers of e mortgagee oyer it adversely to the trust (h). 

343. Except under an express authority contained in the 
instrument creating the trust or under an order of u court of com¬ 
petent jurisdiction (r)» a t>orHon who is invested with a trust or ]y>wHr 
to eell property cannot purchase it from himself, since he cannot at 
the same time occupy the two positions of vendor and purchaser (d); 
and one of several such persons cannot purchase it from the others {t). 
If such a person desires to purchase such pro|>crly he uutsi first h§ 
discbargod from his trusteeship(/)*, and even then, in order^hat 
the transaction may be uniTni)cachahle, it must he clear that, in 
purchasing it, lie is not taking an advantage of kmiwiodge which 
he has acquired in respect of it during his truKtoe«hip (y). Nor can 
be sell Die pro|)erty to himself jointly with others, or U> a trustee for 
biu)hclf(/0» or to annthur itersun with a view to its resalu to 
himself (i), though if the sale is in all respects fxotd fide he n»ay 
sell to the trnsteeH of his inarriago scUlement {k) or to a joint stock 
company in which ho is a sliHrehuldor((). After mdling it to an 


(6) A.-Q. ▼. Uerd^ t (n. s.) 3.18; Re MntoWt Ornhanaje 

and LvtiUttn and fiiorih Rad. (’a., [ISuej 1 Ch. M. per StTiSLlNO. J., 

at p. 09; and i>. 171, pari. 

(c) Camp6slf r. walker (lllOO), 6 Vea. STS. per Akukk, U.U., at p. 6St; 
Karmer v. 7><Afl (1863), 32 Be ar. 327 ; TeniutiU v. Trenckard {1360), i Cb. 
App. 537. per Lord II ATiiSRLBr, L.C.. at p. 647. 

(d) H'^fpdaie T. CovleAii (1747). 1 Yes. S«q. 9 ; MarkreUi v. Fez (1791), 

4 Kro. Pori. Css. 25S; Rz parte Lacry (U02). 6 Vco. 635, per Lord Kldon, 

L.C., at p. 636; Kr parte ^amee (1603], 8 Vfe. 337 : Randall v. h'rringUm 
(1S05), 10 Yes. 423 ; Dawnee v. Grusebrook {1617)« 3 Uer. 2<H; • Re Bl^ee 
Truei (1849), 1 Mac. h <*. 4H8, i*. A., per ;ottkriiaii, L.C.. at 

pp. 496 e( $M. ; Kniijhtx. A/arforiAoiU# (1849^ 3 Ms«?. 4 C. 10. 12. r. A.; 
/vevie V. liiunuin (1h62), 3 H. L. I'as. 6U7 ; JJenion v. i>oafier (IA56), 33 
Bt$AV. 285, per RoMiLLT, M.Ji., af p. 290; Flowriykt v Iaia6eri (1885). 52 
L. T. 646, per FlXLU, J.. at p. 652; Benin^cld v. Baxter (1886), 12 App. 
Cas. 167.r. C.: Silketaneand Uaiqk Meari'oalCa. v. Edey, |ItHHl) 1 Ck. Iii7. 

(e) v. /xncreace (1798), 3 Yes. 740; Ex parie Jlrynalde (1600), 

5 Vi). 707 : 3ff>ree v. Royal (18U6], 12 Yes. 355, per l»rd KuHJUXi, L.O., 
at p. $72 ; Re Eorrinylan, Brindley v. B<7rlrid(;e MK79), II lb. D. 664, C. A. 

(f) Campbell v. Walker, mpra, per Aeok)^, M.K., at p. 681; Rz parU 
Lacey, evpra, at pp. 626. 027; Ex parU James, supra, at p. 348; 
Downei v. Qraeebrook, supro, per Lord Ku>on. L.C., at p. 208; lU 
Boise and Britiek Laml Cc.'s Coniroof, [1902] 1 Ch 244. If the trustee 
desires to porch aw^. and is w illiog to give more for the property (ban anyone 
else, he should apply to a court ot equity, which would iheo take Ibe 
conduct of sale, oiveAtiujc him of his character of trustee in renpeot ot it, 
and authorising Um (o bid at it (Cassell v. fi oiker, twpra, at p. 68i). 

(o) Ex parte Lacey, supra, at pp. 626, 627. 

(a) Detenes v. Oraeebrnok, suj/ra, ScierUce v. Rerrie (18.68). J Olff. 421; 
Farrar v. Farrars, Lid. (1868), 40 Cb. D. 39.5, C. A., per LiSvtEl, LJ., ui 
p. 409. 

(t) Bandenoii v. iralkrr, C’a"»p6eQ v. IfoUer (18ff)i V<» 901, Cook 

V. (7olbfiaHdM (1623]. Jsc. 607. 

(k) Uickley v. \ (876). 2 Ch. D. 190. 

(l) Farrar v. Farran, Ltd., eupra. 
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in dependant person under the trust for sale, he cannot repui« 
chase it for hunself, so long as (he contract for sate to that person 
remains eieeutor;, and he has power either to enforce it or to 
rescind or alter it (m). A snbeequent repurchase hj the trustee after 
a ^ Hale to a i\iM party and the lapse of a considerable 
period will not, however, be set aside on the ground that when 
be sold the property be hoped to repurchase it for himself at some 
future time(n). Moreover, subject to the same principles as 
regulate purchases, ly other trustees from their re$tui que trust (o), 
be may purchase tbo beneficial interest of a ceitui qu^ trMt in 
property which he holds on trust for sate (p), and may purchase the 
property itself where the crtfiu que (ru$t has assutued the conduct 
uf the sale and arranges for the purchase ( 7 ), or where the cenui 
quc tru4t urges the purchase on the trustee (r) or agrees to it(s). 


344 . The disability to purchase the trust property ettendi to 
the solicitor or agent of a trustee for sale eniployod by him in 
conneuon with the sale (t). 


34S. A trustoo for other puri>osas than for sale cannot pun'haae 
the properly, where the purcha.<^ wuuld conflict with his duties 
rosi>eeting it or hie position in regunl to it (a). There is. liowcvor, 


(fli) Parker v. VeKenna (IS74), 10 Ch. Anp. 06, per ul 

p. m : IFillsamt r. gwff, (1900] A. C. 409, V. i\ ; Mm v. Ortiif, \W)2] 
i Ch. eoe. He eaooot, of cour»c. do so if there lias been some previous 
sgrooment or understandIng bet«<'en himself and the purchaser as to tbs 
subsequent purehsM {/‘nrkerv. k/eKenna, supm, at p. irti). 

(n) Jinler v. Pack <1661), 0 ^V. R. 472, C. A.; Re Pcstleihvaile, PoHlc 
tkwaiie V. Rickman (1S8S), 37 W. R. 20M, C. A.; compnr/ /htrrfU v 
LiUlfjoku, {ISfM] 1 Ch. 689 (sale under Ibtt titled l4uid Ae(s^ 

( 0 ) See pp. 160, 170. post. 

(pi r. (1805), 10 Ves. 423, per Grant, M R., at p. 427. 

( 7 ) i alei T. Trecaikiek (1804). 9 Vea. 234. 

(r) ffene v. (ISOO). 12 V.**. 355. 375. 

(sj Clarke 7 . SwaiU (1762). 2 Kdeu, 134: Coke 7. Treootkiek, eupra ,* 
Paver r. Buck (1865). 5 Giil. 67. par 8tuart, V.-C., at p. 63 ; Re VouqUu 
and Pawelte Cenfrod, [1902] 2 Ca. 296. per Byrne. J.. atj>. .313. 

(f) 7V«iiintf 7 . Jfomos (1788). 2 Bro. C. C. 326 ; yorh Bvildinge Ca. 7 . 
Bftekenaia (1795), 8 Bro. Pari. Caa. 42 : Rx parte Bennett (1806}, 10 Ves. 
381 ; 7. Minchin (1820), 6 Madd. Hi ; Re Blatfe*$ Truet (1849), 

1 Mao. it G. i^»per liord Cottenuav. L.C. at pp. 494 ef sso.; Lewie 
7 . i/iUiMK (1652), 3 H. L. Cas. 607; Caakean 7 . Lee (1663). 23 u J. (cn.) 
473. C. A.; Spring r, Pnde (1864), 4 De G. J. A 8tn. 395, C. A.; 7 . 

Andemn (1874). 8 1. R. Eq. 825. C. A.; Mfirtineon 7 . Cloves (1882). 21 
Cb. D. 867 ; l/nddg*e TmaUe 7. Peard (1886). 33 Ch. D. 500; Farrar 7 . 
Farran^ Ltd. (1888), 40 Ch. P. 395, C. A., per LmoLir, L.J., at p. 409. 
Where a sate by trustees for s4|^ to their soheitors is set aside, a mortgage 
ef the property by the soHcitoia to persoos who hare coostmetiTe notioe 
of the etroaj&staDcea of the aale is also set aside {Coaktan 7 , Zee, 

F RorirssT. IThsfs vI805)» 11 Vea. 209, 232 et teq.: see title EocfTT, 
XIM, pp. 158 It eaq. In eoUAeiioQ with trust property trustees 
must put thmr own iuterm eattrely out of the question; and this is so 
dlftouJiin a traasaetioa in whish wy are dealing with tbemselree that (be 
court at oftoe. and without iiunriS7f dmdm that luoh a transaotion aanoot 
etand (Oaak 7 . O e g iayftffe 807, par Lord Eldow; L.G^ at 

Pk8llh nediaabllfty to purehiis extends tea tmtea who has oompleM 
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no absolatd rule against his purohasing the trust property from hit 
etitui que Crust (6), and if he norehases the whole of it the rdation 
between them is terminated (c)k 8acb a transaction is alwa^ 
renrded by courts of equity with the otmost jealousy (d), and in 
order that it may stand, if it is impeached within a reasonable time 
by the cestui que trvtt or a person claiming through bim(c)» the 
trustee must show (1) that there has been no fraud or concealment 


4 

his active duties in rcspeot of the property sod has become a bare trustee 
{seep. SO, 4»f#)iD relation to iHRxpafUbmneti(lBOt^)^ 10 Vea. 3B1); bat 
it does not extend to a trustee who oas bad oo active duties in eonneiion 
with the prot>«rty, such as a truatoe to prv«er>e eontuiffeot remaindeis 
(i'ooley T. (ISSS), 4 Drew. IS4, per KiNDEftSur. V.-C., at p.48ft), 

or a person who was named as a trustee but who disclaimed or nrver acted 
(StAiey V. £lph {1833), 1 Mj. 8; K. 195; Mnekintoeh v. Bnrber (1822), I 
Ding. 50; Vhri t, Clark (1844), 9 Aiip. Oas. 733, K CJ: soe title 
ExBcvToas AND Administbatofs, VoI. a IV.. p. 298. As to obtaining an 
i»rdfr of court portniUiog a trustee to puroliaee, see note (/), p. JS7, anU. 

(b) CompheU V. IVobUr {I80v), 5 Yes. 878, per Afdsn, M. R.« at p. 6Hl; 

V. Jeyre (1801), 0 Yes. 28S. per Lord Em>ON, L.C., at p. 271; 
pnr($ Laeei^ (1802). G Ves. G25, 828; Parkr$ t. White (1805). H 
Vis. i»rr Lord Ku>on, L.O., at p. 220 ; Meree v. Keyal (1808). 12 Ves. 
355; >S'4in^son t. IVufker, Cftnpbell v. IfaUfr {1807). 13 Ves. 801, per 
l^rd EldOH, L.C. ; A'myu v. .Ifar^onbonlt (1849), 2 Msc. 4 G. 10, prr 
l^rd CoiTBsiUM, L.C., at p. 12 : J)enien e. Donner (1858), 23 Beuv. 285, 
per Romiut. M.R.. st p. 29U: Luffw. Lord (1884), 34 Bcav. 220: Dover 
V. (J865). 11 .lur. (v. 8.) 5KO; PUmripkiv. lefabsrt (1885). 52 L. T. 
G4G, per Fieu>. J., it p. 852; TAofMeii v. Knei^eood (1877), 2 App. Cii. 
216. per Ix>rd Caiuks, jy.C., at p. 238. 

(c) Gibson V, Jryes. tupm, at pp. 271. 277; Morse r. Royal, xupro, 
per Lord Er^xine, at p. 373. In pnrebascs by a trustrat from Lit 
cestui que trust an act is done which, though open to inquiry, puta sq end 
iti form to the relation between them. If the purchase stands, he Is no 
longer a trustee, since the csstai que trust hsapermltU'd bitn to become 
thu liMichoisl owDor {Chaivur v. Bradley (1819), * Jse. & W. 51, per 
PtUUER, M-R-r At p. 88). 

(J) Morse v. Royal, supra, st p. 372; Wttieon r. Toone (1820). .tfedd. Ac 0. 
163. ’rhf loisobiofi of a purclisse by a trustee from his esfrlat one trust are 
great {VMmer v. BmdUy, supra, at p. 68). Tlie same priudpfc appUca to 
I'onstrnctiYO trusti'Cs or trustees de son tort {}*lo}or^ht t. fAinleri, supra), 
and to solicitors and agenU and other persons in a fiduciary powtinn 
to tlie Teodor [Gibsm, ▼. Jeyee. supra; Hel»aii r LoynsM (1854). 4 De 
G. M. & 0. 270, 0. A.; Hpericer v Topham (1858). 22 Baav, 573; 
•lohnson V. IVsenrysr (1858), 3 0e U. Ac J. 13; Tate v. WiUiomson 
(1860). 2 Ch. App. 55: Coeileburfi ▼. Sdwardi (ISSl). 18 (.*h. D. 449, 0. A., 
per JessEL, M.U , at p. 455 ; Luddy's Trustee v. Beard (1888), 33 Ch. D. 
500; Barrvft v. ITtAu. [XpifO] 2 Ch. 121, C. A.), inolnding C4iuoa«d in 
rulatioii to th<ir 4'lirnU {t'Orier y. Balmer (184^). 8 Cl. A Fm. 657, 
11. L.): but purchaees by them will be upheld if tbe Tcndor is separately 
odvisi^ and fully cognisant of the circumstaDc^w {Bdwards v. Jfeynri; 
(1842), 2 Hare. 60. 88 el seg. : Bolman v. itffues. supra, at pp. 281 st eoq. ,* 
Barnard t. Hunter (1858), 5 W. R. 92). Tbe priodple does not apply to 
purchases by a mortgagee from a mortgagor (AwMAt t. Marjoriianks. 
supra), or by a partner from tbe repreecntstiyei of a deceased partner 
(CLiiiihera v. Howell (1847), 11 Beav. 8; Kn03 7. Oye (1872), Jj. R. 5 
U. L. 656, per Lord Wesisvet, at p. 675). 

(s) Campbell v. Walker, evpra, at p. 880: BtmdaU v. Srrin^ (1805), 
10 Yes. 423. per OEANt, bi.R., at p. 427. Lapae oi tune dess act bsgxn 
to pmindice the esstut quo trust on tiie ground of laehes or aeqniaaeoaeo, 
uAttl bo has kaovdedge that (ha truatoe has become the pnrehasar of tbe 
property (Raadafl v Srringtou, ewpm^ at p. 427). 
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ThCJSTS and TeU8T£S9. 


9 irr. 4 . Of advantage taken by him of infoniiatioo acquired by him in 
P w Hng i the character of trustee (/); ( 8 ) that the cettui qu€ trust bad 
independent advice ( 9 ), and every kind of protection.(k), and the 
and luiiegt mformation with respect to the property (i); and ( 8 ) that 
Int^eiia consideration was adequate (k). 


Aettiftg uidt 
ofpurchftie. 


346. A purchase by a trustee is set aside against a subsequent 
purchaser from him with notice (I). A purchase by a trustee is cot 
set aside by a coui;^ of equity, howev'er, if there }jas been delay or 
acquiescence on the part of the cestui que trust or subsequent 
doatings by him on the footiug of its having taken place (m). 
AV'here it is set aside at the instance of the enui qus trusty the 
pro|)orty will be ordered to be reconveyed to him in consideration 
of the payment by him of the price at which the trustee bought, 
with interest thereon at 4 per cent.; while, on the other baud, 
tlio trustee, or any purchaser from the trustee with notice, accounts 
for the rents an^ profits since the purchase hy tho trustee, but 
without interest thurnm, or, if be has bueu in actual iKtssesflion, 
is charged with an oamiuition rent(n). The trustee will W 
entitledi in addition to his purcha.s*>money, to an allowunco with 
interest for improveiiients and rfpuira iniide by him which are 
sulistantial and lasting (o), or tend to enhance Ujo price of the 
property on a resaie(p); and, on the other hand, if ho has done 
anything to deteriorate iU value, the amount of the deterioration 
will be deduuUKl from wimt he receives(q). 

The cesUtt que trust mav, in the alternative, require the pn}p 6 rty 
to bo resold (r). In this case it is put up at u sum representing 


(/) I)ou^n V. Moc^krrf^^ (]902j A. C. 107, 200, 201, 204 «1 
jc) J^JJ V. Lord (1064). 34 llcav. 220, 22S ; Plowriqhi v. (tSS3). 

oJ L. T. e4G. 651. But Ludepondeat legal advice is QOt absolutely esseDtial 
{Kcuddy y. Vendergasi (ISS6), 65 L. T. 767, prr Kek^wich, J., at p. 756). 

(6) ffenton v. fAmner (IS60). 23 B<*av. 2 So. 290; 8ntdU]f v. Farley 
(1857), 23 Bcav. 368, per Kohillt. M.H.. at p. 369. 

(I) Luff V. Lord (1854). 34 Beav*. 220, 22S. 230; Williams r. SooU. 
1)900] A. C. 499. F. rC.; Oovqon V. Maephrrson, vwpm, per Lord 
lUuauaT, L.C., at p. 202. 

{k) Kilkck V. Flrznry (1702), 4 Jlro. C. C. 151; iforse v. Uoyal (1505), 
12 Vca. 355, 373; J^uj} v. Lord, tspnr, at pp. 231, 233; Plow^ht v. 
Laiuhtri, supra; WiUums v. HcoU, supra ; Ifongan v. Morpkerson, supra, 
at p. 202 . 

{1} Vookson y. Ue (1853), 23 L. J. (ca.) 473. <.. A. 

(M) BfitidaU V. Erriugton (1806K 10 \es. 423. per IiIUST, U.R, at 
p. 427; 6*rwfy v. Ors^ry (1515), Coop. G. 201, 205, aflirmed (1821), Jac. 
631. it A. ; iooeris T. TuustaU (1845), 4 Bare, 357 ; H'ortsam, Bsmery 
V. IfOTMam (1882), 61 L. J. (CH.) 559. 

(n) lotk Buildinqs Co. y. Maekenrif (1795), 8 Bro. Pari. Cas. 42; 
Staeartasy v. Blarkvood (1799;, Ridg. L. & S. 502 ; Ex parts James (1803). 
8 \iW. 337» 351; ^medley v. Farley (1857), 23 ^av. 358. per Bomillt, 
14.B., at p. 159 ; and Kaiqk Moor Coat (7e. v. Sdey, [1900] 1 Cb. 

157. 

(v) JorJI; Suildinqs Co. v. Maeksnsie. supra, at u. 71 ; Re I>ttin5e8, Ex 
po^ Buqkis, Es paris Lyon (1802), 5 Vet. 517 ; At itaris Bmnstt (1805), 
10 Vts. 181, 400; Kinf T. Andsrson (1874), 8 I. R. Lq. 525, 539, C. A. 

(p) parts Bewwtt. Mf«» at p. 400. 

( 9 ) iM., atp. 401. 

(r) V. Fatter (1800), 5 Vts. 575, 588; Xseter v. Iteter (1802)* 

5 Vtt. 531. 
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Past III.— •ADiOKXCTBAnOK of TstrsTS. 

tb« price at which the trustoe purchased jt(<), together with the 
valae of anj repairs and iinpi ovements wade bj him (f), and if a 
higher sum loitered it is sold tor that figure; but, if Dot» the trustee 
is held to hie purchase (a). 

If, before the transaction is impeached, the trustee has resold the 
property to a purchaser for valuable coneideratiou without notice (a)» 
the crifta que truit may require the trustee to account for the 
difference in the price, witli interest at 4 per cent (h), (^r the 
differonco between the sum paid by the trustee fdr the property and 
its real value(c). 

SuB'Sm'F. 4.—<^W Af^uUiticui TrnMm. 

347. A trnsteo cannot, as a general rule, alone or jointly 
others* take a leaim of the trust property from bimssH or from his 
co*tru 8 toes(d). A trustee may, however, take from his co-trustees 
a uiortgago of tlie trust estate (c), and ho may take frora h 
benoOriary to whom he lendx money a mortgage of the equitable 
Nljarc or intercKt of such l»encticiary in the trust propiTty (^). 

Sk(T. 5. l.it'otii/ioH U'ifh Third Vurtiri, 

346. A Irustoo can gencnilly sue and lx* sued on UihM of or 
as icprosenting the pro|» 6 rty of which he is trustoo without joining 
any I'rdux 4710 * truxi, and is considered as representing all hie ctnfnu 
•fitf fi'uH ( 47 )• In some caece, however, the r/nmu qnf. iriui ought 


*.») fAfiUr V. f.Ufrr (|K02). fl Vr-*, 031. 

/I'e l)HMhcU» h'x pftrif Huifhci, Hx pniir Ij^ok (1802), 6 V««. A (7. U2$; 
lioHinnQii V. <IS21), Madd. Sl ii, 2. 

(u) Ex p<trie KtifHoldM (1800). 5 Vss. 707 : K* porto fyoeey (1A02), 6 Ves. 
825 : LiiUr V. LitUr, supra. 

(a) Sos pp. 81J. So. anii. 

(5) Ball V. Balfei{]124), I Cox. Eq. Css. 134. \ h; Miwkretk v. Tax 
n70l). 4 Pro. Par). Css. 258 : Whi^kroi^ v. U»rraH,e 11708). 3 Vss. 740; 
Ex pfiris holds, tupra; baker v. Cariar (1836). 1 y. C. (ax.) 260. 262. 

Ir) Maciiibi V. fax, Aupro; Bordirieis {fjard^v. Vernon (1780). 4 Vei. 
41); Baker v. Carter, eupra, at p. 252. 

(d) Re Ovmbell, Ex parte 17ugkee, Kx parte hyon, supra, per Ivord Eldok, 
L.C., St p. 622. 

(<) See p. 107, anie. 

if) Pkippe y. Loregroce, Prosser y. PAippt (1873). 1. R. 10 Eq. 80, 
pfr \jJ , St p. 88; .Vevmria v. Xrmman (1885). 28 Co. T). 

S74. 

(S) H.8.a,Onl. 16.r. H: WkxUy. .«orm(l852). 11 «M5.1015; HohsrUon 
V. \ynil (1853), S Kxcli. 309 : Since v. Cage (1878). H Cb. i>. 431; SinpeoH 
V. Henny (1878). 10 Ch. P. 28 ; v. llarfKr (1880), 16 Cb. D. 29if, 

315. 317, C. A.: Jennings e. Jordan (18811, 6 App. Cas. 608 ; iU Brovn't 
Wia (1884). 27 Ch Fi. 170 : MeUarv. DniArc^ (IH80). 33 Ch. D. 198. 205 ; 
Ifr Bowden, Andrew v. Cooper (1890). 45 Cb. h. 444 : Barker v. Furlong, 
I ISO)] 2 Cb. 172 ; Be IJodge s SettUd Estates. !1H051 W. N. C9; Merry v. 
PownaUt [1898] 1 Cb. 306. 310. The rule applies to partition sotioiit 
{Simpson r. Denuy, supra), sud to tmate^w aued in proceeding! to enforce 
s eecuritj bj foreclosure or other *im (R. S. C., Ord. IG, r. 8: IVtfkiat 
V. Hemet (1855). 3 VV. K 305; Be MikheU, WawU v. UikkeU (1892), 
65 L. T. 831 : Re Boetk and KrtOswiMe Coniroa (1892), 67 li. T. 650); 
*ca alao titlea Mobtoage. Vol. XXI.. pfK 268. 278, 280; Pabtitioh, 
Vol XXI.. p. 841. A covensikt by s piTiwii *' as trustco** doM oot rvuder 
tbe trust ««tato Jisbh ; it is a coreosnt by bioaeir. and ll>*' Hdditioii of 
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to be separately made parties (h); and the court or a judge 
may at any stage of the proceedings order any of the CfMii que 
truit to be made parties either in addition to or in lieu of the 
previously existing parties (i). 

349. Where a trustee brings an action to entorca bis legal right 
as against a third party, a defence which is yalid against him 
generally Imrs the equihible right of his cettui que trn$t (k). 


350. If one of'several trustees refuses to join as plaintiff in a 
proper action or has a special interest which precludes him from 
doing so, he should be made a co*defendant(I). If no trustee is 
grilling to institute a proper action, the cettvi quf tnmt must 


the proviKo ** hut not so as t<i eronto any pcr«onsl liability " is repugnaut 
aud void (t. Lnei$, I Cb. 414. per U'AmusuTuN, J.. at 

p. 423: S\wp. Toaob. 273 : and eta PwrAii'olt ▼. f'oombf* (1843). 3 Man. 
St 0.730: Parhail v. ForkttU (IS7n» 7 Ch. App. 123: ^ 

Got Co., T^nocr. Tk^ Co., [lOH] 2 Cb. S71K prr Pakoh. J.. at p. 286; 
but oompsro IKi/fineu v. /7<ilitatfay (1877). 6 Ch. D. 644 : Oordon v. 
Comp^U (1643), 1 Boll, Se. App. 428; Afvir v. t'itff of Gh^ffow Uonk 
(1870), 4 App. Cos. 337; He Hohiituttn'e SrUlement, G»nt v. JlMn, 
11012] 1 Ch. 7)7, C. A., pff Bl'CXtsT, L.J., at p. 720). Pror.rodujffs 
do not abaio on a change of tnsUHt, and a imlco may be made 
« party in lieu of an tb^Inte owner to whose liit« rcsi ho has ftao- 
oordrd (R. S. C., Ord. 17, rr. 1, 3). A person claJnuDg idvertely to 
a trust ahoutd not be made a party to a suit for its execuliou (A.-G ▼. 

otibsrwiis Ab^avon CorponUitm (1SC3), 3 Da G. J. Sio. 637. 
C. A.). Al betwf^en the trustee and the third parties, the cobU of 
litigatioD are not affected by the ezisfeuco of the trUNt, but follow tbo 
ordinary ruloo {HrodU ▼. Si. Paul (178)), 1 Ve«. 326; lldwurd v. Horvsy 
(ISIO). Coop. G, 40). Trostoce suing on bobalf of llioir oMiUf# ^ua truii 
are not requin d to give cujity for costs, ss nominal plain tilts, in case 
of Uieir porertT (TVAtfr t. Pidl, [1909] ) K. B. 60. C. A.), lo certain 
eases cetfuti que truei. tbougb oiinecsasary, may not be improper parties 
(iferry r. PowiviU,] ISl^S] 1 Oi. 306. p#r KaxIwicH, J., at p.312). Where 
ccifvii que ifuH ought not to have hten parties to an action, their costs are 
sot allowed (Be Cooper, Cooper v. Veery (1882). 20 Cli. 1). 6)1, C. A.). 
As to the duty of trustees in reference to instituting and defending actions 
and their \)CW€t to oompromise, see pp. )18,140, ante ; as to inleqdeader 
by or againat trustees, see title iNTSEFtSADiR, VoL XVII., pp. 587. 691, 
695, 505, 135. 5)4. 

(6) Re Smith, Bz porle London and NorlX WeeUm Rail. Co. and Midland 
RaU. Co. (1868). 40 Cb. D. 385. C. A.; Bo Fiqgin, Ei parU Mantfield Rail. 
Co . (1013} 2 Ch. 326. 

(i) R. $. C., Ord. 16, r. 8; Oae LigMi and Coke Co. r. Towe (1887), 
36 Cb. P. 619, 526. 

ik) Gibeon j. Winter (1833). 5 B. 5t Ad. 96 ; Btam t. Pdmondi (1853). 
13 C,n. 777. As to the effect o! pleadjig the Stotutes of Limitation, 
sec titleL ihuatiov of Actions, Vol. XIX., p. 138. Where a penoo by 
fraud obtains a de^ whereb^r an other covenants to pay him an atinu^ 
sum of money in trust for a tmrd party, the fraud is a defence to an action 
on the oorenaot, although the eeetui gae fnut is not shown to have been 
priTT to it {Soane v. gdwgiidi, t«pra). But a defence which would be 
good^ agniust an action by a oeotui ne trust is not nec'«'ri«iily available 
against an action by hk trustees {briUm v. Perrotf (1834). b Cr. 5t hi* 
597 ; ifoy v. Taylor (1843h 6 Man. k 0. 261; Be Boyna^, Twedie v. 
floywitrd.t 190111 Ch. 22l),Ui]ena the tfstut que inut is absolutely entitled 
to the whole 01 the trust plopcrty (Jfay r. Tayhr, eupra, at pp. 264, 
265). As to Sol *09, aev p. 159, anle. 

(I) Adame r. Paynter (1844), 1 CoO. 530, 584; Luke v. South EenHnqion 
BotM Co. (1879), 11 Ch. D. 121,C. A.,p«r 38StiL. M,R., at p. 126. 
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ordinarily take proceedinge for the administration of the trust by 
the court and obtain an order for Ubeiij to use the trustee’s uaioe, 
or for a receiver who wDl use the trustee's name, in the institution 
of a proper action (a). Id 8 ))ocial circumstances, ho wo v or, a reifvi 
qtte truit may himself institute the action (m), adding as dofe^ndants 
Hcery trustee (o) and every other rrtiui qM unhefi the 

trustees will allow their names to be osocl as plaintiffs on receiving 
a proper indemnity 

a 

361. CrgtuiM qvr Irunt Uiuy, in somo thorn selves take 

independent procoedings aguinst a person in respect of a contract 
snUtred into by that pertw^ti with a truRt(« for them (r). They may 
even sue a company which, by its constitulion, is not to l)eftiTeclD(? 
by notice of a trust (s). * 


Srct. 6.—Jfccrifvrs. 

362. A receiver <»f trust pro|>rTly is iiji|Mimted in the c»iro 
of the trustates refusing to act if all thoju’ling truaWsHod c€$ 0 /it 


(«) 7>O0 d. ProKgfT V. King (1^34), 2 lloml GHO; t)arif$ v. I)avie$ 
flH.17). 2 Keen, G3i ; FUtfher v. KlrU'htr (1t^44), A Hdir, fi7, flcr WiOUAU, 
V.-C-. at p. 78; TriJtif v. Jftine v. MUha (I8.7J), U llaro, 141, pnr 

TtilLNKK, V.-C., at pp. 140. 154>: ^Oiialoa v. f-mroa {iS54). IS 
Bear. 14H; Jfi'dein v. PHfjki (1801). 2 John. & U. 33G. 332: Toueftn v. 
Mtiropolifnn KnUwng }VarekonniTt^ Ho. (1871), R i)L. A|»p< 871, }»nr 
llATnEKLSY, h e., at p. 077: Sknipn v. San 1‘nuUt Jltiii. Vo. (1R73). 8 
Cb. App. 587, per Jaus^. \jJ., at pp. 600, GIO: YMiman v. Unaiman 
(1877). 7 Ch. )>. 2J0i Meldrum v. Scorer (IKK7), G6 L. T. 471. per 
Kat. J., at p. 473. 

(a) Darien v. Dariee, enpra; T^mwKtfr v. Hum fl84l), 4 Bfav. 158 
(rt'fo^al by tnintec! io 9u«'); Oonnetl t. Hell (1842), I i'. Ch. Can. 560; 
Tfrtri# V. Jiiifte, Milne v. -Vtiae, nnpra; SUsinton v. Vo., *upm, 

at p. 167: nUlMrdv. (1874), L. K. 7 JL 38. 43. nn(.> (2); 
On^y T. Qantly (1885), 30 Oh. 1). G7, 73 ef tcq., < . A.: fieninyjield r. 
Haxter (18S6), J2 App. Tan. 167, 178, 170, I'. C.; MeLiutm T. Seorn, 
eupra. 

(a) //Arman v. P/ynt (1740). Born, (ca.) 324i; llowien v. YorMire 
Minert' Atnoeustion, [1903J 1 K. B. 308, 341. 345, 0. A. 

(p) J/cldrum v. Utorer. at p. 474. 

a ) AnnenUy y. Simeon (1810). 4 Madd. 300; Hoode r.Spatkee (1827), 
il 8: Gandy v. OAndy, nnpfa, at pp. 60. 72 ; He Ex parU 

RecrtUy(im), 17 U. B. i>. 1. 

(r) Pollard v. Dotenen (1682). 2 < as. io Cb. 121; TomJineon v. Gill 
(1756), Amb. 33U: Gregory v. HiiiiAnu (1817), 3 Mcr. 582. 680. GOO; 
WUeon T. Moore (1833). 1 Ay. & K. 126. 337. 0. A.; FUteher v. FUUker. 
oupra; T<m^ v. Meiropoliian EaiUray lY/treioiuiny Co., eupra, at p. 677, 
and aco notes (n)—(p), eupm. As to iru<: Hujhg undi r a coii tract 
for separation, sw Uil** ilU^BAXl> akp VVi^i;. Vo). X.VJ.. p. 451. In 
boine cases the right of Ujo cesfai qne mH to take p^Kjugs may 
i^ubsiit notwithstanding tba! the right of thoUu^tee is barrvU by Japae of 
time (IftlliamA v. P/tmrorik, [18 > 0 ] A. C. 50.7, T. C.); see tiih' Limitation 
oi' ACTi(»v>. Vol. XiX.. )»p. 138. 130. 

(a) Hinney t. Ince Hall Goal and Cannel Co. (1660), 3.7 L. J. (CH.) 303, 
368. 

(0 See title VoI. Xfil., pp. 54 M loo.: and a)4 to the procedure 

for the ippointmeot. neo title Bkceivsks, Vol. XXJV , pp. 343 et teq. 
Tbs appoiDtmeot to, where the orroumstaneea ao require, sooompaniad by 
an injuDctioD restnining the trustee freuj intcrmf'ddO&g with the trust 
pteperty {EvereU ▼. Pr^ergeh (1841), 12 Sim. 163, 367, 368). 
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que truit oonaent to the appointraent (a), boi not otherwise (b\ 
^MSiran. He is also appointed on the application of anj cettui que trust {c), 
if the appointment ie r^uirad for the safety of the ifTixst property 
or the due admioietraiion of the trust (d), but not otherwise (e). 
Tile safety of the trust property and the due aclminietration 
(if the trust are deemed tii Im imperilled where the trustee has been 
(guilty of wastint; cir ricsiwting the trust property (/) or of improperly 
(lispuaing of it U/\ or uf some othor breach of trust (h), or becomes a 
iiankn)pt(i) or in#»lvent(ih or is out of the jurisdiction (f), or has 
iieen guilty of gross u]iBConduct(m); or where he shows undue 


<i) BMumont r. lienumofU (uiMlutHl), rited in firodiey. liarTy(]SlI). 
3 Mfir. 605, 606 5 HrciU^ t. Horrif, ty^rn. A apjiointcU by cnnsrut 

m»ftt rnlorml^j tlio UHiial m*oj:niiMitirM {Mintnrnt v. Furze {\S4^). 1J Hritv. 
30 5 Tiftfe V. T^lrr(lsr»S). 17 Ro^v. 6«1; liite Rbckivf.rs, Vol, XXIV., 
pp. .17J et ettf-). 

(S) Hr&ireU r. Retd (1M42). 1 If erf, 434. 

(«) Middlelfm v. JMtntiU (1806), II V(W. 2H6; kicfutrdi r. Pfrkin* 
(1838). 3 Y. 6: C. (Bit.) 200; fimiih r. ^mitk (1S51). 10 tiare. Appendix, 
{I. Ixzi.: Swait v. AWl4? (1856), 22 Bohv. 584. As i<> his apixomink'llt af 

t|jc jnsiatiwi of coil* of tin* (nisfCc'S, sm- Re. fiurtrr, Fnirter v. O lrll (1881). 

IH rli. \K 723. 

(d) tlnrrr»y. f/nt'rre (1740). Harti. (cH.) 22,24; MiddUton v. 

MHjtm; WiUon v. II iIcph (I83H). 2 Keen. 240; Toif v. .//nt/ns (1842), 
1 V. 8; V: r]i. i'un, 402 ; tiAU ?. .VWr(l« (U52). 10 JIarc. 186, }>rr ‘I'rKNXR, 
v..r..atp. m, 

(a) I>y(4 y. }dorqnn (1806), riU*d iu MiddUton v. DfxUvtU, iupra, ai 
}i. 268; liarkley y. Rsny {lAfrti) (1843). 2 Hare. 306, 308: con pan* Bf 
IKrUx, Miihny v. Brfwke ; IHOiJ), 4.'i < b. 1). 16li, .575 (I’XK'Utor). It is uot a 
siiffidsat ground for appointing a rccciTcr that an iDiolTOut debtor has 
been deliberately named as a trustee by the creator of the trust (Slotaion 
V. < Vrrroa Co. (18.54), 18 Bear. 146, per RoaiiLLT, H R., at p. 161); or 
that the trusU'ea are in poor circunistances (i7oCAomfAir<iite r. Rui$ei 
(1741). 2 Atk. 126; (1806). 12 Vea. 4; Hovord t. Popora (1816). 

1 5Md. 142): or that one of semal co-trustces has disclaimed the trust 
(Browell V. Boed, supro), or has gone abroad or otherwise takes no part in 
adiniiiisieriiig the trust (tSiif. /w'r Wigr.w, V.-C., at p. 435). Tne fact 
of trustees for sale letting a purchaser into possesajon before receiving 
bis purchase-money is not sufftcieot ground for appointing a receiver 
(thrVi.), 

if) Anon., Stfprtf. per Grart, M.R.. at p. 6; Middleton v. Dodiioell, 
«»pm, per Lord EnSRlRB. L.C.. at p. 268; BUkarde r. Perkinn (1838). 3 
Y. & ( . (£X.) 299; Erotw v. Cotentnt {lf*.54), fi De G. M. & G. 911, 
C. A. 

( 9 ) .4eoii., eupm, por Gkakt. M R.. at p. 5. 

(A) is^nins ▼. Covtniry, tupro, jter SvicnT Baucc, L.J., at p. 9J8. 

(i) OUiddon y. 5fofteeio» (IsOs), cited in lloitard v. Papera. gupro. 
at 0 . 141. n"li' (a); LongUy v. R^itek (1820). 5 Madd. 46 : Snore y. Shore 
•1859), 4 Urew. 501, 602 ; J?c flopkine, Vowd v. Hoafm (1881), 19 
<*h. II 61. 0. A.: and see p. 2U7.>»>«((. 

(1) Bawi V. Harers. gupra; Scott v. Becker (1817), 4 Price, 346; 
Momjield y. B1mxvU 818), 3 Msdd. 100; Middleton ▼. DodgKcU, enpra: 
Staihivn r. Cairoii Co., eupra, at p. IGl. 

(I) Tnytof y. AUon (1741), 2 Atk. 213; .Vood v. Backhouse (1843). 
3 X. C. Ch. Caa. 529 ; Bisitk t. Smifk. Kiinra. A reoeivrr was appointed 
whare one of four tnuteea was dead, anotner was abroad, the third bad 
not aetiveij interfmd in the trust, and the fourth consented to the 
appointment {Tidd ▼. Vistor (1820), 6 Madd. 429; see Broteell v. Berff. 
snvra, at p. 435). • 

(Hi) Jams., tupra. per Grant. M.R.nt p. 6: Middktony. Ihds««U,»%pr<t: 


Part III —Admin nmunon ov TRum. 

partiality towards any one of several cetteu que tnut who have eon* 
dieting iDtereet8(K), or andertakes au obHg^ion ineonsbtent with 
his duty as trustee (o); or where co-trueteea disagree among them¬ 
selves (p) or act separately (g). 

363. Where there is a oo^trustee able uud willing to act alone, an 
injunction restraining the defaulting or unfit trustee from inter* 
meddling in the trust may l>e sufficient without the appointniout ol 
a receiver (r). 

364. One of the trustees may be ap]>oint6d a receiver (s); but a 
solicitor •trustee canoot propnriy act as solicitor to the recei^'er (t), 

355. The eomroiasum of the receiver and other expenses of thf^ 
receivership (a) are payable out of the income of the M ust 
property (1). 

356. The n^civor is appointed for the bonetit of all ptirties 

interosfed. and will nr»t Iwi discharged fimnOy i>rj tlm application of 
the porly at inslancc ho was a|iiK>juio<l (r). Ho will t»e 

diseburgod when the circuinslances which led to liis appointment 
no longer exist 

Skct. 7.— oj Tnut Fund in Court, 

357. Trustees having in their hands or under their control 
moneys or securities (^ibebrnging to a trust (/) nmy« in h proper 


i:reTflt «. Frytkv.ufrK (1841). tO Sim. im. Un?. 308; liniubri 9 gf v. JiUir 
(1841). 3 Bear. 42). 

(•) Tulbot {Kiifl) V. //opr* (No. S) (IK.'*/K). 4 K. J. 130. 

(c) Ibiil. 

(p) SicnU y. (18r»A), 23 \kuv. .^K4 ; fhirt v, N, nkam, [1871) W. N. 
2. \Vberc liavo lo carry un u wim they are not tlmm* 

i«e)ves qualified to manage, fbry nmi.tlly a>;iTc in Kp^HMuUng a murmgvr: 
and, if tlicy fail Ut do so, tlic apjmintniont by the court of a r**ndvi»r and 
inanagf'r of the biiftincM is a aiattcr of ctoitM' (lloH v. Iknkum, nuyra). 

(tf) Swale V. Stralr, enpra. • 

(f) i?oirfn y. [ )837| 1 Uli. 174. 

(i) Tail y. Jenkinn 0842). 1 Y. k U. Cb. Cas. 403 ; ffirkMion v. 7Wfa 
(1857). 3 <fur. (s‘. s.)335; Taibot (Karl) f. flnpf ScufiiSo. 2), eupra, at 
p. HI ; Be ilignrll, JUffnrit v. f-huftmuH. [1S1I3J I CIj. 50. C A.; aud nee 
lillc IUCE|VKi<>. Vn). -XXiV-.p. 30.1. 

(f) lie Corteliitt, r,awlon y. Kin'ee (1887), 34 Ch. 1). 07.1, K. A. 

(fl) See title RBCWvtns, Vol. XXIV., pp. 401 H 
(b) Shine y. Shore (1859), 4 Drew. 001, 510; fiaUen T. Coot 

and Iron Co. (1884), 38 Oh. D. 317; RaTueay v. Smpoon, [1800J 1 I. K. 
69. 

e\ Bainbringe y. Bloir, vuifm, per Lord M.B., at n. 423. 

d) Ihid. 

e) Secuiitiee'* include any an Dailies, Kicli^quer bonds. Kxcbefjner 
bills, and other parliamentary Mcohtiea of tbe <*ov«jm!itout of the Oollod 
Kin^otn. and any security of aoy foreign Slate, any part of lbs Briliab 
doannicQs out of the Onim Kiagdom or any body corporal e or oompany, 
(If standing in books kept by any body corporate, company, ox penoo to tfis 
United Kingdom, and all stock, funds, and effeots (Court of Cbanoofy 
(Funds) Act. 1873 (35 k 38 Viet o. 44), s. 3; Trustee Acl, 1893 (56 k 6? 
Viet. c. 53), s. 50). 

(/) The twtees fox the time being can reaks the lodgment {Be Parry 
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e&86, paj the same into the High Court, or, in cases within their 
respect ire jnriedictiooe, into a palatine court or couiitj court (^), 
and the receipt or certificate of the proper officer (h) is a enfficient 
discharge to trasteefl for the money or Recuritiee so paid into 
court (s). Where inonejs or secnritiea are vested in traeteee, and 
the majority are desirone of paying the same into eonrt, hut the 
concurrence of the oilier trusts or trustee cannot be obtained, the 
court may order the isivnient into court to be made by tho majority 
without that concurn-ri^; and where any Kucb moneys or securities 
are depoaitod vitn a banker, broker, or oilier depositary, the court 
may order payment or delivery of the moneys or socurilies to the 
majority of tlielriihtocs lor the pnrpoao of payment into court; and 
• every trati'-far, paymonl and delivery raado in pursuance of any 
suCli oriier is valid »nd takes as if it had U*en made on the 
authority or by tha act of all the persons cntit]e<) to the moneys 
and MUCHrities so transfernnl, paid or dolim od( /). 

358. A is justified in lodging a trust fund in court where 
lio has a hum Jidtj doubt as tu the persons eutitled to it or 


(1848), G Hurt*. 306). of h ebtriUhlo fund can Iodide it in 

o<mrt Mitlioiit tbo const*ut of tbs rbariCy CuminlMiom'rs {Uf i‘n/fUr and 
BlitckvnU I'refi ^fhwl (187K), S VU. 1). 643). The procedaro can bo 
rosortod io by life wisuruice oompanirs (hife Awurunce ronipatiios 
(PaymoDt into l'4>Hrt) Act. IKOU (60 & 60 Viet, c, 8); we title iKiuftANfUi. 
Vol. XV11., pp. 069, 006), but c:iiinot Iw msortrd to by inindawrH 
from Irueb'cs (Ifi* itHtlftHu 7Vw»^(IK53), 17 liPiV. 110), <ir banbers (ife 
Thtikelnn ^equeulrtUicH i1/ofl€yi (lK71), L. K. 13 Kq. 404: SuUoh'm 

Tn»ii (1679). 12 Cli. J>. 179; nee p. .'•e, nntc). oi olbcr ) crsooi or lodieM 
holding money uOterwiitc than as triiH(iN*R {MtiUhew v. A'ortftcm Aisurauft 
Oo. (1878), 0 I'b. 1). 80; He Suffoit'jt Trunfe^ itfpm). As to tbe p in'Oilure. 
W'O pp. 177. I rs. 

(>;) Truiteo Act, IStiJ (90 &* 07 Vkt. e, 93), 42. 4C: wu County 

i'oqMs Act, 1868 (01 6: 02 Viet. e. 43). S8. 07. TO. 71 ; snd lilies COOSTT 
<V>tiui«. Vo) VIn., pp. Gl»2, ai>3 : i ornis. Vol. IX . pp. 122.12.1. 125.126 
VMiere a fuiiil u biou ha^ lM*eii lodged in <)ke Laiienster PAluliiic Court is 
clainiod by a jiernon ij^iding out of the juriiulicUon of tbat court who 
dciinw liis uIiutii to be decided by the Ilijdi Court, be must apply to the 
Palaiioo Court for a triui^for of tlia fund io tbe High Court (He //eyicood 
(1887). 68 L. T. 292. C, A.). 

{h) 2 ^ Supreme Coitft Funds Kules, 1605. rr. 29, 30, 37. 38; County 
t ourt Rules, 1903, On). 37. r. 1; Ord. 38. rr. 15. 16. 

(0 TniAtee Act, 1693 (56 & 57 Viet. o. 53). s. 42 (ropbM*inc ibe Truatct* 
Hclicl .Uu. list. (1847) 10 A*. 11 Vicr. e. UO. nud ^Ut. 11649) 12 jc 13 
Viet. c. T4). The trustee ought to lodge in court the fund iUolf and 
not tfterely a dirideod thereon (/.V (ilettfi Piting, [1807] W. X. 191). The 
Inistee is enUCod to deduct and retain the costa and expenses of the 
Mmeut of tlio fund before lodging it in court, and any quealioa as 
to the propriety of bis doin^eo niu«t be challenged by a Kcparate pro- 
ceding (£a Pancr'a If40 (1668). 39 Cb. D. 303. C. A.); or l.e can obiaiu 
payment of these costa and ezpt'oiei out of the fund io court {Beaty 
V. Ctfffea (1868), L. R. f £q. 194 ; Re WkiOan's TntU (18G9). L. R. 8 
£q. 3621. 

()) Tmitee Act. 1693 (66 4c 57 Met. t. 63), a 41 

(g) £i Tutc'i Tml (1864), 3 W. R. 134: Re HsddiHglon'a Trm\ (lS57)r 
6 W. E. 7; Re fTmlU** fmsli (1067). 3 K. 4; J. 419: Re irylly'e fruetr 
(1860), 38 Bear. 456; Re Rroebleehv (1861), 29 Beav. 652 ; Be Alticaijet 
TmeCe (1864). 2 Da Q. J. 4( Sm. 122, C. A.; Boehry v. WceUm, (1698.1 
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where, owing to the cc$tm qu4 not being nt juri$, or for 
my other reaeon, he cannot otberwiee get an effectual dUcbarge liedament 

for it (0. ^ 

• hod In 

369. If a trustee lodgee in court u trust fund where the pereona Ceort 


entitled to it can be dearly ascertained, lie may be refused bis oosts 
in connexion tiierewith and may be ordered to pay the costs of pro* 
ceedinge for obtaining payment of the fund out of court (m). When onjustiiisbis. 
a difficulty can be conveniently dealt with by an application to the 
court on summons, that course should be taken (n). 

360- If the fond to be lodged in court is, or represents, a lug^ujy 
or residue of a doci'iisod person's estate which au infant or person 
beyond the seas is alieolutely entitled and on which the trustee lias 
paid the legacy duty or on which no duty is chargeable, the trustee 
may make the lodgment, without an affidavit, on production of the 


Cb. 350, C. A. rsjmsnt into court is justified vbm a bcoeficiory hsj 
inoumberc'd liis iuUmt in the inist property and timre U a qussUon w to 
tbe amount due to the ineumbrauocr (t/oekey v. 'I’bs 

fact of the iK'rson entitled being a loarricd woriiaa docs nut of itself 
justify payment of the fund into court {lU W/tring (1S52), IS .fur. e.Vi* 
R$ Rcberit*^ Tnait (ISS9). 3S L. J. (Cit.) 705: but sco lU Svan (J854). % 
Kem. & M. 34). Where there was a doubt wLother money bald iti t^uat 
tor a Tuarriod woman bad been agrai'd to be settled, tlio triisloe waH held 
li) be jiislitied in paying it into court insleail of paying it to Iut snd bur 
hiuiband ffeaayiAe <IS57), 3 .Tiir. (K. 72>). 

{/) lU C'oirfAorM 0548). 12 Hear. 5G; VrfkU'$ Trutt 1851). 3 
^fse. 4: G. SSI: Ri Biddulpk*i Tru$U, Tfs J*crtU'/i Tm$U 0502). 6 De U. 
.V t^m. 409 i Rt Ifbg (1853). 17 Bcav. 334; lU (1857). 3 Drew. 079 ; 
R$ Cotff(ioa> Tfitfi (1857), 4 Jnr. {H. S.) S ; He Beauelerk (1802), II W. K. 
203: Re Riehnrdi (1860), 2/. K. 8 Eq. 119; Re rarktr'e WiO (1888). 
30 Oh. 1). 303, Cl A.; Rc Ife Putt T. Sunnenthif, [1907] 2 Cb. 

ya. 51. 

(w) Re Fagg't 7*r»W (1850), 10 L. J. (cH.) 175; Rr /jtne^e Tnui, ivprn : 
Re Uemiitg'e Truei (1856). 3 K. & .1 40; He Woi’dtmrn'e )Vt7f (1857). 
I De G. & J. 333. 0. A.; Re Hendifelu, jv/>ro. per KixnRMUjT, V.-G., at 
p. 728; Re Knight'e Trwett ()8r>0). 27 Hoar. 45: ifr Foligno't Mortgage 
r 1863). 32 Bear, J31; Re Leslie e rraitiJitlSSS). 33licav. 135 ; /fs/'s< 2 r«on'i 
TruMU (1869). 17 W. K. 365; Z^s H'tVt Tm/J (1869), 3 I. K. Eq. 599; 

<JmW$ TrueU (1876), L. R. 20 Eq. 661. 564. As to the cohU of lodging 
the fund in court, see note (i).p. 17ft, o^le. 1'be mere LUn*nt of an action 
or au unfounded daiia made on a trust Tuod does not jiiKiilj iu being paid 
into court (Zfs H’orisy, tupra; Re MaeUan'e TrtuU (1874), L. K. 19 Kq. 
274, per Jbssel, M.R., at p. 282). A tmetce cannot pay money into court 
merely to get rid of tbe liabili^ of a trust which he baa ondertakco to 
perlonn {Se Knigife Trasts, nipra, per Rowillt, M.E., at p. 49; Be 
RliiM'e Truite (1873), h. R. 15 Eq. 194). or because be cannot get a 
releiae from trustees who ore entitled to reoeire it from him {Re CaXer't 
Truiii (Xo. 2) (1858), S5 Bear. 366), or awelenaa from the 7 >eraoDS bene, 
ficially interest^ when Iheis are executors who have a legal right to 
receire tbe money (Re Ueekin'e TrtteU (1877), 5 Ch. D. 229), or b^use, 
being an exeootor, be cannot get a reloaso and indomniiy. bot only a 
reeeipt {ReBeberte'e TnuU. sapre; Be Ferivre'e TrueU, £* ptnie Brennan 
(1870), 4 I. R. £q. 351). 

(a) R. 8. C.. Ord. 53, r. 3; Se Gilee (1886/. 65 L. J (<7T.) 195; and see 
Be hirkett (1878). 9 Ch. D. 579; and pp. IG5. tfsfs. 182. jutui; but see /fs 
Parker'e WQl (1888), 39 C%.D. 303. C. A , per OoTTOW. LJ., at p. 305). 
rhe inatitntion of interpleader proceedings ia another alUrnaiire: see 
title IxTUtrUAbm ToL XVil., p. 584. 
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Inland BoTenne certificate respecting the legacy or r6eidne(o). In 
all other cases the trostee moat make and file an affidavit stating 
bhefljd) the trust and the instrument creating it; (2)to the 
best of his belief* the names and addresses of the persons interested 
in the fund (8); his submission to answer inquiries respecting 
its apjilication; and (4) bis address for service of any proceeding 
in relation thereto; and he must also give notice of the lodgment 
U) the persons naruetl in his affidavit as interested therein (p). 

361. PajiDcnt out of court ia obtained on petition or summons 
by a person whr» proves his title to the fund (^). The petition or 
summons Is Kcrved on such pcnit)Qsas tbecoQrtor}udgodirects(r), 
including in mostcaMts the trustee who lodged the fund in court, 
and* whose duty it is Ut appear and protect the fund (s). Tim 
truHteo is not. however, served whore the lodgment is made wilhout 
HU Affidavit (0. and lie need uot ha serv-eii whm* in his uffidavit he 
has hUiUKi that a named |H?rHOti, tlmii an infant, was ahsrdntely 
enlitled to tho fund(s). or whore the pf>rtion of the fund sought 
to he paid out has Umn airrial to the s** pa rate account of a named 
(a). 'Whoro a fund has been lodged in court to the credit of 
infants as the next of kin of a ])er>on Uiru supposed to have died 


(«) R. 8. 0,. Ofd. 54 h, r. 4 (1); Supremw <:ourt Vund* RuIck, J005, 
r 41 (a). 

Od R* 0., Ord. 64a, r. 4 (1). (2): Supreme Court t'mida Rules, ISOA, 
r. 41 (bj: County Court Rules. 1003. Onl 3H. rr. 9—21 

{*j) %. 8, 0.. Ord. &4b. rr. 4 (2) (h). 4a: County Court 1903. 

Oru. 39. rr. 23 ei tieif. A p(*r>< 0 Q out named in tho truatcK^k allidavit may 
iiiq.ly (R# Vnt(ntr$ (IS77). 7 t:h. \K 647 ; /VWtnfl v. Goildard (1878), 
0 elk. ]i. ISA). Apeteon entilled to a dcliaite eharoia the fond may upply, 
iud«'pendentlv of the other bonefleiarioft, (or payruenl out of that share 
{J^r IUJford^$ n iH (1803), 2) L. T. (o. a.) 164 ^ h //o*rV« Trait (IS04). 
IS Jur. 33: \yMiroiih t. WinkitQrtk (1863), 32 lieav. 233 ; Rt Traerv'i 
TruKtf (1872), 6 1. R. Kq. 271). A« t** roc ilriiu a miKUko jti the iuairu 
uieiit ui trkwt, »*e title MitTAKK, Vol X.\l..p. 2K. An appUcaat may 
be a(low(^d hia coala. al( hough his claim fails [Rt Lr^actf urtiUr 

(I'lll (1836), 2 iy. & d. 389 ; Compare ExparUSUrtm (1948), 2 Pb 
772. per Lor»l trorrRSHAH. L.r., at p. 774). The fund will be dUtributed 
on the applicatiou of ihotruate«* (R« Cooper'r TrutUy A> pnrif SjHtrki 
(18.'»3). 4 l)e 0. M. 4c 0.767. C. A.: Rt Travfr^t Trust (1859), 1L. T. 64 ; Rt 
Portiyfgfffh x TfKit (1S61)« 3 Giff. 37S): but he » not generally the proper 
penurn tt> apply, aod Kc rum» the. risk of not being allowed hi? full coetH 
of doing eo {Re Caxueaa'i leg^tat nuder Bouimnn'r 11'iW (i860). 2 K 4& J 
249; Re llHtckimm'i TrueU (IHOO), 1 Drew. ^ Sin. 27: Re Roular and 
BiackuoU Free School (1978). 8 Oh. D. 543). As to the costs of the 
CruatA on applications by beueficiariea for pajmeot out of court tec Ee 
Suticn (1892), 2H'h. D, 956; Rt Vard<m'$ TrutU (1994), 33 W. R. 297. 

(r) R, 3. C.. Ord. S4 b, r- 4(2)(c), As ro proceedings in a county court. 
H’ • County Court Rules, 1904 Old. 38, r. 24 Where a person appeared 
Aiid unreasonably opposod the applicaliou for payment out, he was order^ 
to pay tbo costs of the proi'eadings (Re Ams(o»'s Tr%tU (18841. 4 
De 0. J k 3in. 464. C. A.}. 

(s) Be Crwtlhmt (1949), 18 Bsav. 59; i:oire v. Moart (1906), 22 T. h. R. 
640. Ai to proocediogs in a oouoty court, see County Court Rules, 1603 
Old. 99. r. 28. 

(I) Annual Pnetioe, I9)4> p. 9.72: note on R S. C.. Ord 54 b, 
r. 4 (I) (0). 

(«) Ms fiMaft<rt.(i962), 11 W. B. 203. 

in\ Re U T IIAAVV X W R 400 C. A 
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i&testate, bat afterwards discorered to hare left a will, the iand 
can be ordered to ha paid oat to the executor on hie petition (6). 

362. An order may be made for payment of the income of the 
fund to a person eniitleil thereto, while the fund itself is retained 
in coart (r). 

363. Payment into court by a trustee does not ilUchargu him 
from his oflice {<{), or relieve him from liability to account for trust 
111 one V misapplied or not applied by him {e), or fn>ia liability to bu 
sued in res|>eet of any other brwh of trust (/). He thereby 
H.xpresftes that he doeiree to be dischargwl within the moaning of a 
|>ower autlicribing the aj^pointmnnt of a now tnisU'e in that event (ff ); 
and he is no longer able to exorcise any ])owora or diacrotions uri^ 
vioiiHly vesleil in him over or in reference u> the trust projierty{«). 

Skct. Ay thf Cofirl- 

364. A court of equity (i) interferes in the njanugumont and 
lidioinistnvtionof u trust 0*1 where there is no Irnstocto carry iton 

iA) Ke !l 0 vd'n Tr¥kt$, I Vh. CTO. 

(0 j{f WVt TrutU Hseai. Hi ItciT. 135; He ihnUtn^n TrutU (1868), 
h. R. 6 Kq. 335 ; I<4 Trui(ti\m\), U K. 8 Kq. 352; U* liniih't 

TruiU (1870), L. K. 0 Kq. 374 ; R< Muntoa'f Tru4U (18?o), 31* L- J. (cu.) 
764; Ji< Arnnif' Trniti (1872). 7 OU. Api». mm; /</?«/•«> Tvh^U (1872). 

21 VV. R. 138. Wbere ibo porson entitled lo the fund was deaf, dumb and 
blind, the fund wav mtsinod in eourt. and the incume was ordered to bo 
paid for the porsoa's benefit {Be BMvhh'p TrmU, Rt V^oU'i Tth$Ui 
{1853), 5 DeG. &Sm. 465). 

(d) Tk<mpton r. TomLim (1862). 2 Drew. L &m. 8. 21, 22; Border v. 
fViir (186.1). 2 Drew. 340.per KiNi>EKSUsr, V. C.atp. 342. Nothso 
of any dealing with aa interest in the fund in court should ^ given to him 
as traateo of Uic fund iThomvam v. fomlisi, tMpm). 

{4) Goode V. W€it (1851), 8 Hare, 378; Benfif v. Gar*«ii (IR68). L. R- 7 Kq. 

(f) Rc Waring (1652), 16 Jor. 652; TAorp v. Tfujtp (1855), 1 K. J. 
438; A. O. T. Alford (1855). 4 De G. M. L G. 84d. t\ A. But ho is 
n-hvvM aa asaiitt^l rlaimauis un the fund Ii2e Jruhitcn (1858). 1 h. T. 5). 

(g) Bo BaiUif\ Trvii (1854). 3 W. R. 31 ; Me iri/ham/ Srttl<ment 
1)858). 4 K. S: J. 87. 

ik) Re Coe't Truil (1858). 4 K. J. 108; He Tnut$ (1866), 15 

W. R. 52; Re Mulqueen'i Ti'uAt, Ex jmtU a (1881). 7 L. R. Ir. 

127; Be AthbuTnhcn'9 Truit (1885), 54 L. T. 84 ; Re .\rtUffotd*9 Tnute 
{1868). 59 L. T. 315; Re Popltr and BlaekvaU Free Srkool (1878), 8 Ch. D. 
543; hut ecc Re Landan'e Tnut$ (1871), 4^1 L. .1. (<13.) 370. Where, 
under the terms of the irust. truateea had a dlHcrt iirm aa to the mode ol 
applying the capital and iucome ol the trust fund lor the benc^i of the 

• 9/1C frual. it was held that payment of the fund into coun put an 

* nd to their discretioo but that the court could d<>ul with the fund iu the 

tliaf it considered Ixistin bis intoreat; $fdttu liw appheatioo the fuud 
ordered to be paid out to the trustees ofa projter ectUemctU executed 
I'v him {}U Murpky'e Tru$U, 11800] 1 I. R. 14.7). 

(t) By the Judicature Act, 1873{ 36 St 37 Viet. c. 66), e. 34, causes and 
nicttcrs for the execulion 0 ! trusU, ebahtahiu or private, are aaaigned to 
'he Chancery Diviaion of the High Court. As 10 the jorJMliciiou of tbo 
^'>uniy courts, palatine courts, and mayor's Court of London, sec litka 
{■’OTOTT Cot)MT5, Vol. VIfj , pp. 443 et wf .* Gouiw, VoJ. IX., pp. 12 
fi i4q.; MsTORV Col'll. LONDON. Vol. XX.. p. 286. 

0) As to tiH! i'ifvvi of e* Immigration by the cunrt en the powers of a 
trustee, see p. 156. emU. 

(8) p. 67, oats. 
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or where the troetee wron^^nlly declines to act (l)» or te acting 
improperly (in), or where difficultiee hare arieen which cannot be 
reuioT^ without iie aftHistance <a), or where the decisiun of the court 
on a doabtfnl question eonnocted with the truet or on the proper 
adininistmtion thereof is Bought by the trustee (o) or by the ceHui 
qne irunt(p). Tbo court does not, however, interfere, (1) to enforce 
the exercise of a power by the trustee where he has been given 
an ul>solute diseTeiion respecting it and Ijc is not exercising that 
discretion wrongly or unreasonably (7), or (2) to control hie action 
or discretion in any other way, unless be acts improperly (r), or 
(3) whom til6 proceedings for obtaining adminiKtration by the 
«conrt arc vmtiniiKly or unnecessarily iusliluted (s>. 

^6. In adniiiiislering h tntsi iho court has no ]>ovvcv to alter its 
li)rms and subs!iIn oihvf pi^uvisioriH merely liecHnse it would 1)6 
Unioficial to the triist oslnte aixl tholx^nefjciarios interested in it(0* 
In some oisos the court uiitlmriM's dealings uitli tbo trust property 

(l) Tmp€*t y. Cttnoift (/>rrf) (18S2), 21 Cb. D. 571.0. A., ptr Bkett, 
IaJ., St p. 579. niici prr CuTTOM, at p. 6S0. Ttio court will crMm>el 
u truMc^ to exorciBO in one way or another a di^crcUon comraittod to ])i?n, 
wliero hr diH'linrs to do so (J/gWuf/tos (ricrownl) v. 3/v/ymrr 
(ISIS), 3 M:dd. 491; M<iriim^r v. Hof/Jt (1S31). 14 Beav. 610 ; Luther j, 
iiutHfi)ni (IS64»), 10 I. Ch. R. 194). 

(m) Tempcit v. <\imoyi {Lord), wupm; lU Radnor't in/f 2*rfr«ti 

(18l>0), 45<:h. D. 44^2. A.,MrCinTTr. .1.. atp. As to an iniunclioo 
Against u IruAloc rxercixiiig fiis powers i>iipro|H.nly, see p. !«>.% ante. 

fn) Ue he (fudUnlle, Ik QueUrriUo v. he ^vetkviiU (1903), 19 T. L. R. 
383 C A 

(q) Tal6et v. Radnor {Kari) (1834). 3 Mj. K. 252; Barker v. J'eiU 
(1865), 2 Drew. 4; 3m. 340; hunt j. lUnt (1874), 9 Cb. App. 762; 
It. S. C.. Ord. 55. rr. 3 rf itq. : and see p. 105, ants. p. 162. poif. 

(p) SmaUuoiHi Y. UitUcr (1851). 9 Hare, 24; R. 3. C, Ord. 55, rr 3 
el i>rq.: aud see p. 182. f»Mt. ui»d uito Kxecutobs and AL>YiMM*iuAions, 
Vol. XIV , ip. 333 vt ^rtf. 

{q) (JinharheT.igUiMiftti (1877). 2 App. 30f>; TVi^or v.Rrool;# (1878). 
1(^ Ch. i>. 273; Caioden {^orquu) v. Sfurroy ()8S0), 16 Ch. D. 101; 
7>m^f T. C'amoys {Lced), iupra ; Re hrjfcnl, Bryant t. likkley, [1894] 
I Cb. 324. Giving "n-jva d».*rtaKiii" ut a irustre mrans, "Du as you 
like" {Be A’omn^n, ilrindlrv v. Partridge (1879), 13 Cb. D. 664. 657. 
0. A.). 

(r) Brophy v. ReUnmy (1873)» 8 Ch. App. 798; BsfbeU v. AhroAnia 

(1873). L. n. 17 Eq< 24; ^u6enK v. Giebome. mipm; Re Bloke, Jonu 
T. Rlcds (1885), 29 Ch. D. 913, C. A.; Re Bryant, Bryani v. Aapro; 

Train v. Cloppeiion, [190SJ A. C. 342; Re Knot!ife' Trueti, Savndne ▼. 
AmIom. I1912J 2Cb. 357. C. A. 

(s) ^ Oi/fham, Gage v. Rudaud (1882), 46 L. T. 848. If a tnutes 
iDslitntas proceedings for administratioD when be might have paid tbe 
(and into oonrl or Aopted some other Icea costly procure, he may be 
dtn«riv«d of or ordered to pa»« tbe esira costs ocoasioued by the course 
which be has taken (ITA t. Malhon (1862). 31 Bear. 48). 

(0 JohnsloAS V. .Bober (1845), 8 Beav. 233: Land y. Land (1874), 43 
L. J. (CH.) 311: Fiigpaitkk v ir4in>»4f (1882). 11 L. R. Ir. 35, C. A.; 
Be Cra^eKay, I^nit v. Graneekfly (1888), 60 L. T. 367 : Be he Tomier't 
8etM BtktUe, Re he Teieeier'e j'rueUi, De Teieeier y. Ik Teiiiier, {1893] 
1 Cb. 163; Be Boniaou, Derhiekire r. Moniagv, [1897] 2 Cb. 8, C. A .; 
Be Merrieon, Morrieon r. Afemees. [19011 1 Ch. 701. 704; Re 
IfsUie V. H'lilie.J1902I 1 Cb. 15, C. A . Re leek'$ Settled BeloU, [1902] 2 
Cb. 274, 380; Re roUeMobe, [2903] I Ch. 955. C. A.; Re naeddinet 
Traits, [1908] 1 Clf. 34, C. A..per Fiawgtt. L.J., at up. 40, 41; but see 
5e Boneekeld, BuneekM r. HeaerkoU (1884). 27 Cb. U. 553 
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which are not anthorised by tha ienna of the trast, where they are 
impetatively required for the premvatioo or salvage of the trust 
property (a) or are warranted hy their having secured that object (b ): 
or where they are merely a slight extension of (he terms and wUi 
pennaoeotly benefit the property (c ): or where they are neinled to 
meet an unexpected emergency (</) or the spocUl and unforoHeen 
exi^nciee of a rrsfut qiu tmnt (e). 

366. Where it is iu<e6sery or expedient for the preservation of 
the trust estate or the due perfonuantx) of the trast, the court orders 
tiie trust fuu<] to lie paid into court (/). 


(ti) Frith ▼. C/fMirroa (187]), L. R. \2 £q. 109; J^uiktony. 

Talhci (1882), 21 ( L 1). 78G: FtrgMon v. Ferguson (188$), 17 t. R. Ir. 
.*02. 070, C. A.; ('oavay v. Ffnion (IHSS}, 40 Ch. J). 512 ; Rt Montagu, 
Ihi bishirt T. Montagu, [1897] 1 Ch. 885, per RsKEWrcii, aI pp. o91 
et seq. i Rs Leah's Setthd h!it4tte, [h*02| 2 (*li. 274. per KaxKWiCir, J.. 
ut p. 28(t; Sr ill v. Vfig, tl9u4] 1 I. Jt. 513. Wlirro the terms ef the trust 
dupoaition n^quire the consent of a bt^nuAdary lo an act wbiob U required 
for thosalHT or lH*iM*0tof tlm trust pruimriv. the court m'\y direct it to 
he performed without tlmt consent {ftethmers v. Carlisle (A'ori) (1733). 3 
P. Wma. 211. per .lEKYtU M.li., at p. 2t*i ; Cosfeflo v. irHorks (1800). .1 
I. K. Rq. 172.181). 

lb) 111 propc r tiu.'ics Ibo c^iirt orders ooiU iocurrod in proceodingt for 
lbs prcM^rvation of the trust nni]»nrty to be charged ou or piuil out of tbs 
f'apilul of the pro|K‘rty (/fr kirers' {IjOrd) Keiule (1874). 16 Cb. D. 586, 
noir (2): BeDeLn R'arr'i (Aarf) (1881). 16Cb. 1). 887; Be(tnnftnl*t 

Fouled hMiate, [1892] 2 Cb. 316» 328.328: namilUm ▼. Tigke, [1808] 11.11 
J23). 

(e) he h Salle t. (I870}.L. R. U Kq. 8; AeteVi EsUds (1871), 

6 Cb. App. 887, 892. C. A.; Drake v. Trefusis (1878). 10 Cb. App. 364 ; 
Ue notehlifs, Freke v. Calmady (1888), 32 Qi. D. 408, C. A. Money 
•iiiectcd by the terms of a trust, oreveo by Act of Pariiament. to be laid 
out io the purdiaac of land may beautborisM by the ruort to be expendod 
on the eroctMiD of new building on the trust estate, i nt not no the repair 
or improvt^meut of existing buildings (Drttker. Trsfusi-^, supra, par James, 
L J,. at pp. 306. 367). In a pro|>cr case the court autborises mstces to 
St pend uioney out of an uaincum bared portioD of trust propertv on the 
repair of a portion of tbe property wbicb is in Mortgage (its MotohiySp 
Frrks V. Comody. svpra, per <^ottox» L.4.. at,p. 417> per LiunLir, L.J.» 
at p. 420). 

rd) Clough 7. Bond (1838), 3 My. L (>. 490, 497; Barrison v. BandaU 
'l852i. 9 Han*. 397, 40?; \ew, Bo Loaoirt, Be Mortoy, [1901] 2 Cb. 
^34, 844. 545, C. A.; Be Ttdlemarke, \ I1HI3! I CL. 95.i. C. A. 

(s) Where a person absolutely entitled to a trust fund waa of nnsouiid 
mind and in an asylum abroad, the court ordered the fund to be brought 
iuto court and rbe income to be paid to one of the tnisteea who oodsrtook 
^0 apply it for tbe personas maintenance and benefit {Bo Corr*s Trutis, 
•Jarr y. Cartp [1004] I Ch. 792. C A.). 

(/) Tresmaa y. FairUe (1817), 3 Mer. 29; YkUmnrtk y. SoberUon f IMO). 
4 bear. 26, BorUsU r. BariUU (1848), 4 Hare, 531; Boos t. Boss (1849). 
J2 Bear. 89; irtllmi 7. i7t71 (1882). 2 De G. M. A G. 807. C. A. : Jcamot 
V. Afarryof (I884U 23 L. J (cii.) 876; Ifamond v. Walksr f1887), 3 Jur. 

* (W. 6.) 686 i ft'A<ifmore v. (1860), 1 ,lobQ. Ift U. 296 ; Talbot 7 

OerriAAcid (1864). 2 i>rcv.5;Sui. 285; SytMiuLv.Jonkino (1876), 34 L.T. 
277; Porreffy. Whitt (1888), 31 CSl D.52,C. A (butiaeRe WnghipKirksy. 
•VerfA. [1808] 2 Ch. 747) : Bo Carr'o TrusiSp Carr r. Carr, swpra ,* and see title 
^iBCUtons ANDADMiKtSTRaTfjkS. Vol. XIV.. pp. 339,340; and p. 207, post. 
A tnisl fund lent under a pow»*.r in theiaitramefttol trust wm ordered io 
be paid into court on the eprcsentatioa of tbe tmtoe that it was in daim 
ipuynew. Cotfwr(1790), 1 VW170); and see Poster v. Hewitt (1837), l^r. 
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367. The intervestion of the court is obtained by an action Qf) 
or, in suitable casea, by an originating sum moos (h). Any trustee 
or ceitui que trw^t bau a right to seek or require the intervention of 
the court (i); but be may be refused bis costs, or may be condemned 
to pay the costs of the proceedings, if he does so vexation sly or 
ne^lessly, or if he vexaliously or needlessly renders their insti¬ 
tution necessary ik). The creator of Uie trust may, by appropriate 


S3b. Tho o( a diMrcticoary power in the trustee is not a bar to 

an order for tbe |)ayiaent of the trust fund into court, but the circum- 
stance that such a power ia on the point of bt^iri^; exercised may cause tbe 
court to refrain from direcling such payment {7'af6ol t. MauhhM (1804), 
,.2 Dn*w. A Sm. 285). Paymcitt inio coun will not be ordered where the 
fuiv.l will br Hufficiently protecicd by a di'ffn'n^a* {Ihn v, (1849), 12 
Hcav. H9). 

(V) licrikvick r. Ran^ford (1884), 28 Ch. 1). 79. In proceeding* against 
trusicoa for wilful default aocounU will bi* diroc1c*d against them on that 
footing on proof of a singlH insiancc of wilful default and at any sravre of 
tho procerdiogs (^JUpAe^ v. Toifigood (1623). Turn. A K. 379: Ourrett r. 
.Vo6^ (1834), e Sim 504 : Bcotk v. Parser (J838), I I. £ 0 . R. 33 : Orten v. 
Badley (1844), 7 Beav. 274; Cmm v. Carter, Coops t. Townsend (1652). 2 
De G. M. A G. 292, C, A.; iSlaleOyr. Bkdceley (1855), 1 Jur. (a. S.) 3A$ . 
Ht Simhan, Er jmrie Gracn (I85S), 8 lie G. M. A 0. 291, C. A.: ^IrtgAf v. 
f/awson (1857). 3 K. A J. 292; Kcnion v. n*rwA4 (1858), 7 H. L. ( as. 35 ; 
fAtmbtrl V. l^mheri (1860), In I. C!i. R. .Vojisry v. .VuMcy (1882), 2 
John. A H. 728; ▼. AK^n(l804). 2 Detl. ,1. ASm. 173. t*. A.; 

Cary t. KnoH'U* 19 L. T. 482 ; WtUitimv. /ity^KS (1868). 18 W. R. 

300: .VflsA V. //nwcU (1869), 21 L.T.743; .foA v. f 1877). 6 Th. D. 562, 
where no wilful «tefauli was pmvtd : Ei- Nvmroni. v. Toukm (1882). 
21 <’h- D. 757 : SmifA v. Arraitage (J883). 24 Ch. D. 727 ; Bt Brier, Drier 
V. £?vt>m (1884), 26 Ch. IK 238.1'. A .; Re iatfies. Ansfics t. f/ibA6U(I885j. 
64'L (Oil.) 1104; Psi^arday, iferefopT.Andrew, 11809] I Ch. 674). But 
this ruin dors not apply to cwmv of id in* breach uf trust, in which rcllid 
is only g«vru in rcspi<cf of ihoso siunific breaches of trust which are 
alb'fp^ and proved (P« WrifhUen, Wrtqkluen ▼. Coake, [1008] I ('h. 789). 
Accounts on the footing of wilhd deiauU cannot be obtaioed on an originat* 
in| summons {Re Pearler, Frotede v. Urngier, [1893] W. X. 37: unwee 
V. Qortnn, [18111] A C. 190. 202; R»* Kfirhnif, BusA v. ^niumcr*. [1904] 
VV. N. 181). also title ExROrtoas evt* At>inKiSTRATORs, Vol. XIV., 
pp. 338, 339; and as to taking executorship and trusteeship accounts 
separately, see Armiia^ ▼. ElworiJiit (1879), 13 Ch. D. 91, C.A. 

(A) R. S. C.. Ord. 55. r. 3; Be CoWyan. Carlyon ▼. Carlyon (1886), 56 
Ik J. {cR.) 2J9. per KOBtli, J.. at p. 320: Re Datiti {WUUum), DavUi 
V. Daviet (1888), 38 Ch. D. 210, per Nokto, J., at p. 212; Re Route, 
Bey/e 7 . Eayei (1889), 43 Ch. D. 18, C. A., per FsT, L.J., at p. 22. Aa 
to proof by a eeeh/i que truei or a eo-trustee in the bankruptcT of a 
defaulting trostco, see title RAKERrpKT akd Ihsolvkki t, vol. II,, 
pp. 210, 281 , note (y)). 

(t) Taylor r. Glo^Vfe (1818). 3 Ifadd. 170; Vurieie t. Candler (1821}. 
Madd. A G. 123 ; Anjier v. Bt^naard ((834), 3 My. A K. 505 Merlin v. 
Hhtgrave (1858). 25 loeat. 135: Barker v. Peile (1865). 3 Drew. A Sm. 
340; Cook T. flarvey, [1874JW. N. 69; Allen t. .Voms, [1884] W. N. 
118; B. 8. C., Ord. 55, r. 3. A eertvt gue trust under a voluntarj trust 
has the same right to inatitirte procendings as if it had been created for 
valuable conaideratioD (Be Blorelf, Murray r. Flaiell (1883), 25 Ch. D. 80. 
C. A.,)>sr COTtOB, L.J., at p. 102). .A beneOciary interested In remainder 
in part of a trust fund may iottitutc proceeding for administering the 
trust and require tbe fund to bo brought into court (Barffeftv. Borfletf 
(1845), 4 nare, 6)1; ggisrwfiies' Bewerolewf /iwh'faf^ ▼. Rnubridger 
(1854), tS Bear. 467^. A |•erson claim ujg adrorseiy to a trust canni^t be 
made a party to asut for its execut on {A -G. r. Aren, otherwise Aberavan 
CorporMioH (18(^). 8 De G. J. A 8m. 637. C. A ). 

if) Smkkk T. Martin (1829). I Russ. AM. 70: Jn^er r. Stanwrd, 




Part III.— Aomjnistbatiok ot Tbi'stts 

laDgaage, restrain him from doing bo, on pain ol forfeiting his 
intereei in the trust property (f). 

368* Where in an action the coart ia satisfied that diligent search 
has been made for any person who, in the character of a trustee, is 
made a defendant in order to serve him with a process of the court 
and that he cannot be found, the court may bear and determine tlie 
action and give judgment therein against him in his character of a 
trustee as if he had been duly served, or hod eutesed an appearaucu 
in the action, and had also appeared by his oounsel and solicitor at 
the hearing, but without prejudice to any interest he may have iu 
the matters in question in the action in any other chanicter {th). 

369< Where a Wneliciary institutes proceedings against a sur¬ 
viving trustee for a general account and administration ol the trust, 
the reproientativs of n deceaaeil trustee is nutgcnorelly a nevessarv 
party (n). When^ all the trustoes are dead, an action for breach 
ol trust and the recovery of trust pr<q>erty cannot be brought 
agaiubt the ruprmDtAtiveb of one who whs not the last surviving 
trustee, unless the trust estate is renroseuied b^ adding as eo^dolen* 
Jiintb either (hv rcpresentiitivesof tho last surviving Uutiice, or new 
tnistoes after they have been duly appointed (<»). 

370- A trustee who has no heuellcial interest and an iutereatdrl 
bcneticiArj ought not, as a general rule, to be reprosoiitod at the 
hearing of the case by the same counsel (p). Whore ono of sovoral 
trustees is also a beneficiary, he ought to appear separately from the 
other trustees < 9 ). 

371. Absent tMirties are bound by the proceedings where they 


(ieS4), 3 K.see. 572 ; CnmpMl v. Hawu (II4M, I Y. 6l 0. Cb. Cu. 
cot, 670 ; Adorn v. Adaimt, [ISt):!11 Cb. 360, C. A. As tu annorlioaiog 
til6 coiti ol aiitninistrstiorj prooeeUfugs butwcfo two (.«tat«s.M;o Pe 
U'Veter V. Fouler, [ISSO] W. K. 132. As to tb« costa ol iruslcei Id cod- 
naxion with the paymout out ol court of fnnils pa<l in ondrr an adminis¬ 
tration wtjou. ice fjowt ?. .Ifoorf, W. N. 142. As to 1b© costa ol 
jdmijiisirslioii proceedujgs gciimlly, see iMif r. Cro/I (IH04), IS Boav. 
^)S; Ho MUU' heUiUy Ex vurU Conminonert oj Woik* and PubUo 
Puildingi (1SS6}. 34 Cb. D. 24, C. A., COTTOK, L.J., at p. 83; tit)© 
Kxfit'VTOI<a AND A PH IK IS TR ATOMS, Vo|. X1 V., pjj, 347 W "fa. 

«) Adanu V. Adam, $upra : Ht AUan, Uaoolork t. Uav^k AUan 
(IBM), )2 T. L. H. 29U; but see i'ovWI ▼. Morgan <I6SS], 2 yam. 90; 
Hhodet V. Jfttxvell Hill Land Co. (1861), 29 Besv. So WiUiami, 
Williami V. William, [1012] 1 Ch. 399. 

in) Trustea Act, 1803 (66 & 67 Viet. c. 63), a. 43. Palatine courta and 
county courts have the laiua power in cases within their jurisdiction 
(tbtd., a. 46i; see titles Cooktt Conars.^ol VJll., pp. 443 a $oq.; 
Courts, Vol. IX., pp. 120 d tag. 

(a) London Ga$ LlgHCo. v. fipotlifttoode(18Sl). 14 Bcav. 264 ; Jfoora v. 
Morris (1871), L. K. 13 Bq. 139; Rs E&rrison, SmiAw. Alien, [1891] 2 Ch. 
349. Be can Ijowovrr, ba added as a defeiHlant if there ii good Tcaaofi 
lor that being done (A.*6*. v. Smebury Corwalion (1888), Coop. Pr. Cai. 
72. 77. 78; Coppard v. AUen (1864). 2 Vt G. J. kdm. 173, C. A.; So 
Barrison, Smiik v. AlUn, supra, per Ckittt, J., at pp. 362 4 lag.). 

(o) So Jordan, Boffuiard v. ifMiBofi, [190411 Ch. 260. 

(p) fia Burton, ZHwby v. Burton, (1901) W. K. 202. 

( 9 ) S$ Siekards, UgU f. Rickards (1901). 80 W. E. 90,91. 
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are directed to be eerred with notice of the judgment or order, 
or an order is made appointing a party to the proceedioga to 
represent tbem(r). 


Part IV.—Breaches of Trust. 

*Skct. l.-^I,iabitUg of Tru$Ui'$, 

<*/ Trvd AH thuU^iuH. 

372. Any act by a trURtoe in reference to the trust property in 
uoatraventioQ of the duties iuii>osoJ on him by the tvuHt(v), or in 
excoKH of those duties (0* and any neglect or ooiission on liis part 
to fulfil those duties (<0» and tlie concurrence or acquiescence by 
one of several trustoeH in a siiuiUr act. neglect, or oinUsiou on the 
part of a co*truBtce(fOf constiuitefl a Iroacli of trust (c); and if 


(f) jlfttyv. jVeirfeft (1SS7K 34 Cli. D. 347; see title Jui»Gtf>;NTS akd 
Ordus, Vol. XVIU., pp. 2UH. 200 . 

(i) Tps T. Girr^ft (1710), Free. Ch. 308; jVuajteU r. (1732), 

2 P. Wuifl. 67B; i'knrU/ibU CorpomtioA v. ^stfon (1742), 0 Mod. Rrp. 340 ; 
OloMgk T. Ifond (183K). 3 My. k i't. 40o. per l^ord ('uttksiiam, L.C., 
at p. 406; Ifarrinon T. Ritndnii (18.Vj), 9 flsre, 307, pfr TnuxRK. V.-C., M 
p. 4U7 ; krid t. Tk(tmp$on (lsr*l)« 2 J. <*1 j. IL 26 ; Ihtnce v. Golditt^hnuk 
(IS73), K Ch. App. tH)2. prr .Umes. L.d.. at pp. 909. 910. 

(t) Adatr V. (lM»3). 1 Sob. k Ix^f. 243. ptr fiOrd nEDt:«DALR, L.C., 
at p. 874; CoUMr v. .V'hraa (1863). 34 Bear. 420. 

(a) ('Aanfdtlr CfirpcnUivH V. Snitt*H, $ttprn ; Mo)ttf<nd {Tdftrd) V. Cftdognti 

(J^on/) (1810). 17 \e». 48,»; Moifle r. (1831), 2 k M. 710, 

prr l.onl Broi'uii.aii, L.<^, at p. 710; Tfitflur x. Tiil/rnm (1833). 0 Sim. 
2SI : f'fossil V. />Md. tNprrr, at p. 496 ; ^Vnir<>i' v. (irftnweU (1847). lu 
Hesv. 4)8; !>ix x. Uurferd (IHM). 19 Bi*av. 409. 413; <Sl<me t. Stone 
(1660), 6 Ch. App. 74; Jefftriie X. Mnrehftll (1S70), 19 W. R, 04; Re 
liropilen. Bi/h'irp v. KrMplen (18)^). 38 Cli. II. 346, (!. A., per Corros, L.J., 
at pp. 567, A truHleo who at the rcf)u«*At of oau bcurfiriary neglects 
to »v\\ Xhv trust proiiufly vihcn it eou be sold ftdfaAtagH)U8ly.and afp r- 
wards evils it at a rrduCM prii^e, is liable to makegood the lo&a to the tru?>l 
estate (Taylor V. Tobncai. nufM ; fry v. Fnj (1839), 27 b>at. 144 ; 
rOTuparo He f ro«» Jone$ v. A't ahs. 11913] 1 Ch. 23. jr;). 

(b) CAomhsrt v. i/iaebia (1802). 7 Vea. 186 ; Urice x. Stokee (IS06), 11 
Ves. 310; Munck x, f'oekertU (1830), 5 My. k Cr. 178; Gruinridne v. 
Umm ridge (1858), 87 Bear. 5; Gainebomugk (Enrl) r. Ifn/rombe Trmt 
Cottn Co., Dunning t. G*iin$bomugh {kftri) (1885), 54 L. J. (CQ.) 
901, 998 ; Re Bennieon, CuQer v. Ihftd (ISHO), GOL. T. 859. 

(s) Adair y. Ska*, eupra, at p. 872. It is a breach of tnir^t, ootwith* 
irandtAg that the troat waa rolnotanly created by tba trustee himself 
viibout aoT valuable eooaidcratioQ {Urcnier x. Brrreton (1851), 15 Beav. 
221, 226, 826], and nutwith^iindiug ilut the tmatoo derives no personal 
advantage i!rom it {Adair v. Skav, tupra, at p. 872; Mentferd {Lord) x. 
C'<W'*pafl {Lard), sapm.at p.480). Tbo fact of the trustee being remoneratej 
for hw aorvieoa daie not generally increase his liabUitj ('/o6»oa ▼. Bolmer, 
n897) I Oh. 71, per RotfUt, J., at p. 76), bi.t may in some riroumatanevs 
00 10 (.Volionof Trasteas Co. of Ju^troh^sia v. General Finanee Co. of 
AnaWnhwid. [1906) A. C. 378, 381, F. C.)> As to breaches of trust in 
otM of public and ebaritalle trnsta, see title CHaatTlts, Vol. IV.. pp. 271, 
878. 876, 877, 330; aa to breaehos of officdal trust under tbs Offleiaf Secrets 
Act, 1911 (1 <i 2 Gho. 6, e. 28b MO Conanmtovat Law, Vo). VJl.^ 
p. 82; CiniNAT. Law isd Pnocftfivu, Vol. IX. pp iSO, 481. 
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such breach of tnut entails a loss on the tmst estate, the trusts^, 6bot. i. 

and, aftur his decease or l>aDkru}>tcj. the trustee's ealate, are, as UabUttF of 

a general rule, liable (<f). A unstee may, however, be roHeved from TnaUca 

Kuch liability by the provisions of the iiiatrumcnt creating the 

trust (e) or by statute (/), or l>y the fact that the breads ol trust 

has been occasioned hy noccsBity or some other adequate cause (p), 

or has been authorised or condoned by the ceitni que truit iujurod 

thereby (A), or has U en doe to an inncHnnt iDiBUke(r). A more 

error of judgment does not in itself consiiluto a Ig’eauli of trust [k)\ 

and a trustee is presumed to have dealt honeatl 3 ' and properly 

^ith the truift estate until the contrary is sI]OWd(1). 

373. Liability for a broacli of trust oxWnds to a tenant for 4ife iu vcrKODiUtbic. 
rest wet of uj a tiers as to which ho is by the S<<tUod Land 4<^t, 
placed in the position of a tnistoe(n).and toucoustruo- 
live (ruHteo and trustee de $on foif (o), and to s truhtno who retires 

(d) ^CffrfirU r. tlottm 6 ISro- 0. C. 90 j AVinpm v. FiUSimen 

<1703). Kida* Pur!. Ucu. I; Adnir r. Shaw (Ihit'S), I Sch. l/^r. 243. 

272; V. ihntnUt, fittinuH v. /),* {tfififtlrt (1920). I Hum. 30J ; 

JiMotchf'uli f. Frotnke/rd (1817). 3 My. St Cr. 122; JeHiins f. 

(1S53). 1 Eq. i:<p. J23; /wnJsr V. n tfU>n (1S53). 3 Drow. 3BU. /;« 

J'UmU'/N / r»w:/''n v. (1013>. 3uT. K. M. MT.r. A. 

(^) //fVb V. J/e/lv (1921), Msdil. A 0. 90; v. //om (186)). 10 

W. H 47, i\ A.; PfjKf T. JJunfitftt (IHSO), 43 L. T. SilA. but the indemnity 
cisusr UKiiuiJy ici ind wilts dmn not protect s trustee 

sgnu)>i a )>n'aHi ol inist coiniuitU^ by biiuself | i/wcl;{ow r. FuUtr ()S21). 

Jac. 198; Ffitn'i'ck r. (/remipeU (ISI?), lU brur. 412 ; Dwiery. /fr^re^n 
I l8.>i). 15 H. «ftv. 221: IHi T. Ifnr/onf (Mai). \\i Hiuv. 40'j : Urumridg0 T. 

Br^mridtjt <I8G7). 27 l^.w. 5: Rehlf$i t. ir<s/«y (UOl), 29 Beay. 913). 

(/) See pp. Uk, U2. anU, pp. 195 H uq., 2UO H teq., ;wsi. 

U) p. 120, 

{%) See np. 108 rt $fq,, poll. 

(t) C'ri>oK8k<tnk$ T. Tvmfr (1724). 7 Bro. Pari. Css. 239; R 0 BiddulpK 
Ez .Vorrii (ISCO). 4 Cb. App. 280, ptr (firraar*. LJ., at p. 287. A 
ndbtHke U not iunoeent where it could bays been s>' ‘dnd proiwr care 
or diU^Tiice. cyen wlien made under lef^a) adyice {SaUvnal TruiUet Vo. of 
Autirtilfuin v. Einnneo Co. of Aiui'<da$in. \ I90r>j A. C. 373. <'.); 

utid a trust fs may be liable for a breach of trust though not aware that ha 
has couimitted it (IPoUer y. Symopufs (1818), 3 8 w 0 i. 1. per J^ord Elik>II, 

L.a, at p. 09). 

(k) IVtUtirsofi y. SUtfford (1760), 1 Ves. 32. per I/jfd Tbuklow. L.C.. at 
p. 41; ^rrsU V. .Vohh (1834), 8 Sim. 504 ; Bvatoa y. Baztm (183^. 1 My. 

4c Or. 80: SeJby y. ifevte (1883), 9 dor. (a. a.) 425, C. A..pfrTnBKBL 
L.J., at p. 428: v. MOm (1884), 25 Ch. D. 710, 0. A., par Lord 

SyLBORM, L.C., at pp. 713, 714; Bo Bunt, Addioon y. Tapp (1892), 67 
L. T. 98, C. A.,por LiKDUT, L.J.. at p. 100; Bt Boddoo, thmw T. 

Cottam, [1893] 1 Cn. 547, C. A., per Bow£N, L.J., at p. 562: Bo Chapwum, 

Cocko y. Chapm<m, [1898] 2 Ch. 783, C. A., per Lopsa, LJ„ at p. 778; Bo 
Konoit, 11908) W. N. 235. 

(l) TomUt t. MiUtagfan (1858), 4 Jnr. (i. B.) 204, per Woon, T.*C.; 
at p. 205. 

im) 45 4c48Tict.e.38: see iMA, a 63: title SittumiTi.To). XXT.| 
pp. 835, 638. 

{%) B$ FAm'i {Bofl) SotUoi YitoCii, [1907] J Ch. 10, par Wauoio- 
tOK» J., at pp. 55, 58. 

(e) SocIUm t. SiddaU (1850), 1 Mao. k G. 807, iMr Lord COTTttf* 

BsM, L.C., atp. 821; Poano y. Psares (1868), 22 Beav. 248; Loo t. Bankof 
tl873^ L. K. 15 Eq. 204. per Bacov, V.-C., at p. 211: Wa^toU y. LtqgaU^ 

(1808) 1 Ch. 554: and ae>* pp. 157. 158, pool As to eotksinialiye truUSi 
Sb<k imtees df non tori, st o pp. 8, 47 d seg., 58 ot ooq., 87 ol $oq., anU. 
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with a view to or with koowledge of ao intended breach of 

^ trQBt(p). 

S74. The reepective liabiiitiee of faoeband and wife for a breach of 
trast committed bv the wife depend on the general law as to 
wrongs committed bv a married woman ( 9 ). Where a buebaod ie 
liable for his wife *8 breaches of trust, the liability aitends to the 
case of a negative breach of trust by negligence as well as to a 
breach of trust by active inisoonduet(r). 

376. Where a hare legal estate in property is vested in a person 
in trust for an equitable trustee who is interested in it upon trust for 
beneficiaries, if tire l>are trustee so deals with the legal estate as to 
«sanction an act done by the equitable trustee to the prejudice of 
the beneliciaries, he thereby becomes a party to the breach of trust 
and is answerable accordingly (t). W'here the equitable trust is for 
the purpose of s^ile, the liare trustee is, io the inUuests of the 
fH;neuciarie 6 , bound toconvoyitto the e< putable trustee to coal do him 
to execute hie trust. It however, in parting witli it ho goes beyond 
the mere purpose of conveying it to the eijuilable trustee and so 
deals with it as to facilitate a breach of trust by the oqui table 
trustee, he is deemed a party to the breach of trust and is responsible 
for it(t). 


SnS'SlXT. 8.-*Aun(r« 0 / LwtfiVtff. 

(i.) f.iaMity. 

376. A breach of trust in itself is merely a violation of an 
equitable obligation; the remedy for it, thorcfon .lies in equity only 
and must be sought in a court of equilable jurihdictioQ(a). A 
breach of trust ie, in equity, regarded as giving rise to a simple 
contract debl(b), unless the trustee has covenanted under hiH 

(f) See p. 113. nnf#. 

(«) /'afsMT T. Wnkejield (1840), 8 Bcav. 327.233; Smithr, Smith (1850), 
21 Beav. 388; Wa>n(ifT4 v. /fryl (1878), L. It. 20 Kq. 321; Re 8mth*i 
Eitate, Clifferd t. Wcfikington (1879), 48 L. J. (CB.) 208; B* Turtiftulb 
v. Atcliofet. [lOOOj 1 Cl. 180; se« title Husbakd ajid Wirs, 
Tol. 2V1.. pp. 389. 391. 408 iw.. 439.453 ei 457. 

(r) BoMn ▼. Bugha (1886). 31 Ch. D. 390. C. A. 

{$) Afi^T. Semiiiard(1834). 31Jy. 8tK.806.fsrLeiCR, M.R.. atp.871; 
tee MoryeiU t. P«rib (1864). 34 L. J. (cv.) 109. 

(0 Anaier t. Standard, mpra, st p. 871. 

(а) Co. Litt. 272 b; Sturt t. Meilia (1743). 2 Aik. 610. psr Lord Buin- 

W1CU, L.C.. at p. 612; AUen ▼. ImUil and SiihalU (1817). Holt (M. P.). 
641; Ei pcrUDifer, [166111 B. 710, C. A., per ftioar, L.J.. at 

p. 718. In prore^Din for fareitch of trust iLo acrnal bresebes must be 
spcoihcd and fall parucaUfs (bereof must be set out in the pleadings: 
s^ title Pt3AX>r«Q8. Tol. X^IL, p. 458. note (/). Ai to tbe uabUity of 
trustees of ohahties, see also title Ciuiuties, Tol. IT., pp. 276 ef m. 

(б) Cm V. Bafemoii (1718), 2 Tee. Sen. 19; Terwow t. Vautdry (1741), 

9 Atk. 119; Xeenua r.* (1793), 3 Bidx. Pari. Rep. 1; id^y 

T. Arnold (1862), 2 De 0. M. A G. 432. C, A.; Bnrttcn r. auUhineon 
(1884), 3 1. Cl. B. 361, per BiuiOT, L.C., at pp. 367, 368; Briglebsak 
T. Geedrin (1868), L. B. 6 Eq. 545. fir Girvaao, T. C., at pp. 881 4 iff* 
Striefcly ipruking, the rrlaGoo of aeblor and creditor does not anbsiit 
betwsea a tmslee aad bis oerlut vm inuf {Re Goldewtd, Bz paHe feylof 
(1686). 18 QfB. D.*298. C. A., 9if LmnuT, L.J., at p. 301; Be loAt, Ez 
fzrU Dyer, swpro, per RieiT, L.J.. at p. 718, qneitiotubg the didnm of 
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thftt he will perform (he troet. lo which case ht» breach of BioT.t 
(rust, being also a breach of covenant, gives rise to a special tv debt (rf)» TJaMlIty ol 
Such a covenant may be created by an instrument uuder his sea) (f) rracUei. 
containing ait express agreement that he will perfonn the trust (/), 
or a declaration to that effect (p), or may be raised by noc 6 eBar 3 ' 
implication {rota such an instran)etit(/0* The mere fait of his 
accepting the trust by a deed under his seal does not, however, 
constitute a covenant by him to carry the trust into effect (i). 

377. Where a trustee who is also a beneficiar}' commitH a TrtuM^beM- 
breach of trust, his beneficial interest in the trust property is ficiAry, 
liable to makt' good the loss occasioned ihorehy(Ji). 

378. Where several trustees are implicated in a breach of trust #set 
there is no primary liability for it between them, but they anrall <ruituo. 
jointly and severally liable to a person wlio is entitled to sue in 
respect of it({). Whore a breach of trust lias lieen commitUHl for 

Lord Hausurt. L C- in Skiirp r. Ja(k»^,ll909]A. 0. 4IS, st p. 4t6). tmr 
iulwccii u tnuoi'c nod a cn-fruiif<« {Hr Er ;MiHr Tnyhr (IHSU). 

IS Q. h [>. SO], (*. A ). But an scthm for bad aiid reoeivud 

lice aguinit a truMee on an adniiwion that a balanoo bcloiigioa to the 
hencOdarj in bU hands {Kottfr t. ItolUind (iSS5), S Ad. & Kl. 9S; 

Cummini r. Cummiaf 3 Jo. & Let. 04 : .ViacMirT. Wiitum (1855), 

20 Bcsv. 324; lU U'tUifMoa. Kz fwrte StMint H Ch. I). D8, 

r. A.; i?a Ooldtmid, Ei part* Taylor, xtipra); Km* tUlo roRTAAfT, 

Vol. V(I. pp. 474. 47.'’*. 400. 

(o) Hifhafdian v. Jmlha# (J8d3), 1 I>row. 477, pzr Kirokkslkt, V.>C., 
at p. 4SJ. 

(d) J'Hmrartf v Bromiey (1730). I Atk. SO; MorUjQfd {Lord) v. f.'adoj;cM 
(h^) (1810). 10 Ves. 835, per Lord Kldon, L.O.. at p. CSS ; Jametony 
Farrer h04l), 3 1. Eq. R. 348 : U'opd t. i/rrrdu<y (1848), 2<Jull. 542; Adey 
V. Arnold (1852), 2 DeC*. M. 4s U. 432; Hichard$on v. Jonkino, $upra; 

A'ficpart T. Bryan (1856), 5 l.€b. R. 110. Ai to llir coTimant for 
MupiM'd by ataiuto in a c<inTryati4*o by a pcrs<»u who roiivt^ys as trustci*. 

I<;e tirlf liVAL PhOVfcRTT A\n ClIATI’EM UeaI. Vol. / \IV., p. 30). 

{$) Richardtton r. Jfnkim, tupra, at p. 481. 

(/) The deed Tuuit cofitain words to raiee a roTcnonl on which an action 
would lie at law {Adty t. Arnold, tupra ; Uickardnun t. JenAsae. aupro ,* 

Uolland y, UoUand (J860). 4 Cb. App. 449, per iiirVAun, L.J., atp. 4591. 

(y) The worde It it hereby declared " cootaioed in a deed I'xecuUd by 
the trustee raise a corenaot as effectually as words of agrermont {Kirhiri* 
son V. Jonkint, tupra, St pp. 462,483; AUzander y. Fotfer (1858), 6 W. R. 

33). 

(k) Turner v. fVurdf^ Borhrr v. WardU (1834). 7 ^^itn. 80; see title 
Deeds ahd Otoea iRsiRcuEKts, Vol. X.. pp. 477 et toq. A covenant 
19 not implied unnecessarily [BarUtU y. Boagion (1785), I Term Rep. 

12; Adey v. Arnold, supra, per Lord St. Leovards. L.C., st p. 437). 

(0 IVynck V. Profit (18^), 2 Drew. 312; /soarsoa v. 7/urvood. Brook 
V. Barwod (1868), 3 Ch. App. 225. As to the effect of baukroptoy 
Kia the liability of a trustee who has s breach of trust, see tiife 

UiNKRVVTCT ARD Irsolvekct, VoI. II., pp. 143, 188,189,175,178, 210, 

232, 260, 270. 281. 

(k) Fox y. BuckUy (187G). 3 Ch. D. 508, C. A . par Lrms. V.*C., at 
p. 509, note (1); Bo Brown. IHzon v. Brown (1686). 82 Ch. D. 607; Sr 
Ukodroia Goldfi<ld$, IM., Portridoo ▼. Skodtsto (Mdfioldr. IM., (1610] I . 

230; Be Toimdmr, OrnUon r. ifacAen. 11811] 1 Cb. 082; and see 
Pp. 204. 205, poif. 

(l) Fandekende ▼. XarinasCon (1674). 3 Swan. 825; CkoHUXU Oorpofo* 
lien V. BnUan (1742), 9 Mod. Rep. 349; IViUon T. Jfoore (1884). l Uy. 

&. 126, 162, 143, 137 ; A. O. ?. IfilMm (1840), Cr. A Pb. I; Lyts ▼, 



186 


TBUSTS IKD TBUffTEEA. 


9tCT. t. 

LUbfUty of 
TnstoeB. 


Solicitor* 

trwtce. 


NoKt'Uff io 
brctchen o{ 
trvut 


which construe^ve trustees trustees df iontort(7n) as well as tbe 
dulj appointed trasieee are liable, the joint and several liability 
extends to the whole nQiDber(M). A suit to obtain relief or redress 
in respect of a breach of trust can therefore be iiistututed a^ost 
some only of the |>cm)D8 who are liable for it(c) and without 
making all who arc liable for it parties to the suit (p). 

379. A solicitor who as a trustee commits a fraudulent breach 
of trust is liable to be struck off the mils on the application of a 
erttid que tni$t (q^ 

360. Where a trusteo is liable in respect of distinct breuclios of 
trust, ono of which b:Ui rcHutti^d in a losa and the other in u uain, 
be is not oruitiud to set off the gain against the loss, but is liable 
for, the whole loss occasioned by the one l^reach, while the estate 
is entilled to the whole gain realiscil by the other (r). 

iftncdcii (IS44). 1 Col). IS4. per KmiOHT Brccb. at p. US ; FtfUhtr 
y. Jrs«i(IS64), 33 Ileav. 4CSi A.O. v. IM qar/t (1804), 33 Beav. 
Clil; lU Biddulph. Rz yarU .Vorrii (ISSO), 4 (^h. App. 2S0: Imprriul 
MercanHU Osdtl At^otiaiion {fAtinyUiiorii) v. Coleman (1873). L. It. S 
Jl. L. 189,203: Faure Kledrie Aefum^Uitor Vo. (1888). 40 Ob. D. 

)41. IS8. Alter acceptin|t a paym«'nt from ooe truHce by way of 
cosproojise in discharge of bis liability for a breach of tniat a csttui gut 
tnutwai bold QU titled toprovo io the baokruptcy of aiiuilior trustee fortbe 
lull amount due to the trust eetalou it botitgirlog credit for tbs roinpromtss 
(Adwordt V. Uoed-Bom, [1905] 1 Cb. 20). As U* iIm* liabiliry of oo* 
psrtiuTS for a bn ach of trust commit 1^*4 by orn* of thorn, sco note (a). 
tnfra; tith; rAUTSEu.’^nir, Veil. XXII., pp. 3). 34. 35. 

(m) Bee pp, 8. 47 ti aeg.. 58 ft *eq.. 87 <1 ffg , aole. 

(tt) Co»}ttT r. Slonekam (1893). L. T. IS. Where the solirltors of the 
trustees have as constructive trimfpi's Uh‘U jKirlios to a brt‘«ch of truKt 
committed hy tho trustees, tire solidtors may bo joined os drieodants in 
au ni‘Xii>SL agairisV the trustees in of the breach, and or*^ jointly 

and severall.v liable for it with the Irmiievs (tbid.). A wbolo 6rm of 
solicitors may be bold liable for Ibc coiirurreoce of ono of their number 
in a breach of trust {Illytk r. FtiuigiUt, .Vor^un v. Vlyik, fsmifk ▼. L'fylh, 
(1891] 1 Ch. 337; btit SK* I'nlmrrT S. (1W7), 51 .‘vd. Jo. 053): We lillr 
.SorjciTOR.^, Voi. XXVI.. p. 7(>fi. As to the dUtributionof liability amongst 
tho porsoQS responsible, see pp. 2t)3 rl xrg.. As to t)je haldlity of 
truateci of charities for breaches of trust, see ar CkerUty Market, Kz parte 
WaUhev (1819). 6 Price, 281; and title CuAniTiES, Vol. IV.. pp. 271. 272. 

(a) Ifitfoa V. Moore (1834). 1 Mv. & K. 126. 337: London Oat •Light Co. 
T. SpotUmoQode (1851), 14 Beav. 264. A truxtM who is jointly liable for a 
brea^ of trust may take proceedings aettinst his co trustee who has 
derived the heoefli (rom the breach to make cood to the trust estate the loss 
occaaioned thereby (BsaUte v. Johmtone (1848), 8 Hare, 169 ; Baynard v. 
Woolley, Wearing v. ifoyMnl (1855), 2ii Bear. 583; v. 'Vanard 

(188#), 11 Jur. (K. a.) 2035; but see CkanetUor v. Morocraft (1848), 11 
oeav. S62). As to prooeediogs to enforce the liability of a tnutce, see 
also pp. 180 ft lef., anie. Such prooerdtne^ an* not dismissed on the ground 
of defect of form (Bumvee v. Qore (18.58), 6 II. L. Css. 907). 

ITdlifeer V. 8 yiiioads (IblS). 3 Swan. I, 75; Perry v. iTnoft (1842). 
6 Beav. 293: Sswiway T. Jokn^ (1842). 5 Beav. 819; A.-O. v. Da^tgart, 
eupra, at p. 624: Price X* Prvee (1880), 42 L. T. 626. ^lim two olassci 
of tTustMs art each liable for a breacb of trust the retfvs gne tmil mar 
proceed againat one daM without making the other oJsm parties {M'Oaekeo 
T. Dtv, Sew V. M*Onokm (1881), 16 Beav. 84). 

(g) Rr Ckandier (1856), 88 Beav. 253 ; see title SouaTORS, VoJ. XXVI.. 
pp. 848 rtteq. 

(r) AAye v. TeniUeteau (1783), 9 Swan. 64, n.; Bobsfuoa v. BobsMVfl 
(1N8), ll Beav. 871» per Lord Langous, U.R., at p. 376 (but soo 8. C., 
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(ii) CVm^ LiMitj/, taor. L 

381. A trufitee of any property, who with intent to defraud 
convarts or appropriates or disposes of or destroys any part of it, 
is guilty of a misdemeanour and pumshable with penal servitude Orintu] 
or imprisonment (i). No prosecntion (or the offence may bo 
commenced without the sanction of the Attomey-GoneruUO; and ^ 
no person who has taken civil proceedings against iho trusloe may 
prosecute him without the simctiuu of the court or judge Udi»re 
whom such proceedings were Ukon or arc ]Handing (a); nor muy the 
trustee be prosecuted after having compulsorily disclosed the offence 
oTi oath in legal proceixUngs Jidf iiisli luted by a party aggrieved 

or on an examination in bankruptcy (li). ThecriuiinH) liability of 
the trustee, and any proceeiliugs, crmWctioDfOr judgment in respocU 
of it, do not affect the right of any luirty aggriovid to his reiiW^Jy 
at law or in equity nor in any way pivjii<lico an agreement entered 
into or security given by the trustee with u view to the resloratirm 
or rc|mynioTit of thv truHt prop4>rty(c). 


(hr.) 

382. A trustee who is (jrdere:! by the Higlii^nirt to }>ayu snui itufiiuHIu 
of nioiuy in his {jossessmu or under his control, and who umkes 
default in doing so, is lialde to attachment auH imprib(miueut(d). wment. 


Ses-S£<rr. of Linhiht^. 

(L) fUtO'taiuiH oj Trud l*rofMrlg, 

383. The extent of the liability incurred by a trusUio vrho U ^ dOiitt of 
responsible for a breach of truKt is lUuasunKl by the extent of tho 
loss or depreciation which his act or oiiiUsioii has caused to tliu 
trust estate; and he is liable to restore to the estate the property 
which it bas thereby lost or its value, and to make good any 
depreciation and damage which the esUte has thereby suffered(e). 


varic^d ou ippeal I I>e G. M. L G. 247. C. A.); Wil $0 r. Orenkam 

(U'»4), 2 Drew. 258. If a tniMWe part of tbo UnKt estate, be must 
answer for it, whatever may bo the improvement pf the other part (IK}7ai 
V fvftTiit'per Kint>f.R9L£T, V.'C.,at p. 271 : fOkvtnoJuM 

T. ^arXsf (1898). 77 L. T. 712}. Ifut aa to where a gaJa accrnea in the 
same triQiaotlea, see Fidch^ t. 6Ver»()8e4}, 33 Beav. 428; aud p. 1511, 
ante. p. 100. pout. 

(t) Larceny Art, 1861 (24 Ar 25 Viet. o. 96). i. SO. Ai to tha dafiuitioD 
of "tniitee*' and property," see ibid., s. 1 ; A. v, DoeMt, tiuisr! 
K. R. 573. 0. C. A.; title Cbiminal Law aku PnocBDCAS, vol. 12., 
pp. 555, 557. 

it) Larceny Act, 1861 (24 25 Vict. c. 06). 8. 80. When tJie <iffice of 

Attorney. General is vacant tha aanetion of the So)ieitOT*GeDera) is sub- 
etituted (ibid.). 

(o) /6id., I. SO ; ffodAcm v. Bigg (I860), 1 Drew. 5c 8m. 215. 

(b) Larceny Act, 1561 (24 k 25 Vict. e. 95). a. 85. 

(ej Ibid., I. 86. 

(d) See Bvane v. Bear (1574), 10 Cfa. App. 76; tiGe CoytXkPT Of 
Count. ATTACanSMt, AKU CoUMirtAU Vol. VII., pp. 299 ei eeq, 

(e) ioitnge v. Com^ (1798), 4 Vea. lOi; Ceffrsy v. DorSy (ISOl), 5 Vci* 
488; Chenbm v. AfiiKAm (1S02), 7 Vei. 155; rrenck v. Hebeow (lS03i. 
n Tea. 103 ; BtnmU v. Ccl% (1S33), 2 My. 5c K. 225, C. A.; Bmtn ▼. 
Soneome (1S25), M*Clo. 5c To. 427; FyUr v. FfUr (1841), 8 Bear. 550; 
Merrie v. X4n« {1642}, 1 Y. 5c C. Ch. faa. 380; Chattm v. B M pftm 
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3S4. Where a iruatee improperly eelle out stock aud invests in 
land, be must replace the stc^, and if the land realises more than 
is required lor doing so the excess be bugs to the trust estate (/). 
A trustee, however, is never charged with ioiaginary v,alue8(p), and 
where there is no loss there is no liability (h). If, therefore, be 
iojproperly investa trust oionej on an insufficient security which is 
realist at a loss aiul the pruceuds are inv(;6led in stock, which ii 
subsequently sold ut a profit, he is entitled to the benefit of the 
profit towards discharge of his liability (t). 

Where a trustee is direcUol to invest trust money in a particular 
stock or security and neglects to do so, be uiay at llie option (d the 
cntui que tniH be charged either with the priucipal sum which he 
^has retained uninvested and interest thereon (k),OT with the amount 
of the stock or security which could hare Iweii purebaAod when he 
ought to have made the invest me nt, and the dividends which w'ould 
have accrued lhereo(i(f). This option does not oxist where the 


(]S46b 4 Hare, 565 1 Hohin$o% v. (1S51). ] l>e 0. M. L 0* 

247. A., pit Lord Chamwohtu, L..I.. at p. 255: O'tMjisit v. Taylor 

(1656). 22 Bcav. 344; Crtitva v. oWdock, [1S68] W. N. 220; Ff Bid 
Hulpk, Kx parU S^rrii (1660). 4 Cb. App. 280; r<inn ▼. Cans (1884), 
61 L. T. 770: Oeaw, Bridger v. Doitti (1886). 42 Cb. D. 6. C. A.: /.V 

Siwn, SmilM v. t'umtlker* (1912). 133 L. T. .Fo. 581). The Ijatality 
is not limited to what the trustee who is ebarusd hss ar.tuslly received, 
4U)d still lees to any benefit which be amy have deiivco from tbo 

brooch {Adair y. 6ikaw (1803), I Scb. & Lef. 343. per i^orU KsuFSOALt:. 

at p. 272). Where a trustee mixee trust luoncye with bis own he is 
charged with the whole sioount except wUut bo can provo to be bis own 
{Lupton T. If Mo*. T. ZKf»b»ii (18u8), 15 V<«. 433 : Ooofc t. Adduoa 

0809). L. K. 7 Kq. 466. j*fr Stuast. V.-C.. at p. 470: Rt Onlvax/, lltrUlft 
V. Oatwap, (1603) 2 Cb. 350; iiud pp. 208. 20t*. WItcro a trustee* 

incaiJtiouMly iNV'*»U trust money oq a security oiJllionM.H] by the terms ol 
ibe trust but of insuffidviit valuo. ho is liable fur tlio deficicucy ou a 
rcaliMatiop of the aecuiily [Rs Salmon, Prwi v. CpjUeby (1880), 43 Ch. I). 
351, C. A.). The court docs not aaaeot to any coiunromise which docs 
not replace the whole of the irost moocy. w hero tlic trustee is able to 
pay it {Hr JJetrar, Dewar v. lirook^ (1885). 64 L. J. (on.) K30. per Kat. J.. 
at p. 833). 

(/) RowUi (b'orl) V. tUerberl (1791). 1 Vos. 297 ; i^ocpck v. i^rddin^lon 
(18U1). 5 Vea. 794. 

(^) Palmer v. donee (1683). 1 Yem. 144, per K jSTif. Lord Kc«‘{>ur 

(k) Be Deane^ hridger v. Deane, lapru. Mr Lord EsuSR. il.K.. at p. 19. 
The fact that a higher i&tereet than would have been produced by autbo- 
riled iDTeatmenU Das beea paid to a beneficiary for life from an nnautho* 
rised iaveatment of trust money dues not render the trustee liable to recoup 
the diHorenoe to the capital of tbe trust estate where he restores the 
prinespaJ sum in full (^Irovd t. Oicycr (I860). 28 Beav. 130; Be AppUby, 
Walker t. Walker ▼. XUM, ;i903j 1 Ch. 605, C. A.; Slade v. 

Okaine, [1909] 1 Cb. 622. C. A.; Re UoyUe, Row v. Jam (No. 3). (1912] 1 
Cl). 67). 

(/) Flekker t. Often (1864). 33 Beav. 436; lee Winekeleea (A'aH) v. 
Rer^ffe (1M7), I Vem. 434. Where a trust estate, oonsistiog in part of 
new sham in a company bable to cail^ and allotted in respect of original 
shares lonning part of the eatatc. was lost through default of the trusloe. 
he was bold liable to make good the value of the calate Imi the amount of 
the sails on the new aharee which had ia been paid by him {Brigge v 
Jfs#M (1862). 51 L. J. (ca,) 447. C. A.). 

{k) Bsie pp. 101. 192. post; and compare p. 188. osls. 

(f) BpnAsti T. Bmdferd (1821), Madd. ^ 6. 13 ; fiobsassw v. itoMwsv* 
(1861), 1 De 0. y. It G. 247, C. A., psr Lord CnaawoaTH, L.J.. at pp. 256. 
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iruatee has an alternative power to invest in real secnrify, ainoe if 
he had done so the capital of the trust fand would remain at the 
original figure (m). 

386. Where a loss is sustained through u breach of trust on 
the part of a trustee in neglecting to realise a security, he is 
charged with the full amount of the loss unless he can show that 
this amount would not have been prodnued if he had reati^fsl ilie 
security when he ought to have done eo («), 

(ii.) PatfmeiU 0 / InUrni. 

366. A trustee, besides l»eing required to account for principal 
trust money, is also chargisl with inleruHt on it in the following 
eases, namely :-^l) wliere lie <ian bo provinl U) have n»cuivwl iutoymt? 
< 2 ) where the presuruptiou of his liaving receivt^ interest is ho 
strong that ho is estopped from alleging the contrary: (3) where 
the oourI is entitled to decide that hr ought to have reemvodintorfst; 
ami (M whore in broach of hia duty ho <i.> rotaiim trust mniioy in 
his own hands uninvcHtcNliiOt or (ii.)ini\(*s it with his own money 
or property (; 0 » or (iii.) emidoys it in tmdo or a|H>culation ( 9 ), or 
(iv.^ applies it in an unauthoriacil manner (r), or (v.) pays it to 
the wrong pc^reoti {$), or (vi.) fails to produce or account for it 
when IsMfuily demanded by the f]ue^tru*t or ordered hy the 
court (/). 

387. A truHloo is not goneralty charged with inb>rost on the 
iuconio which accrues while the trust pro{ierty is inqiroporly dealt 
with (n). 

2 r>o. 261. Af to whore tbe trustee lends or uses tbo uniovested money io 
trsde, see pp. 1 U 2 , 1U3, poit, 

(m) Mnnhv. f/un/rr {1H22). Mndd. &(j. 295; 3A«pAerdv. lfoKii{lS45), 

4 Hare, 500; Reei v. (IS47h I 0. 4 314 ; Rcbimm ▼. 

Rohimon (IS51), 1 ])e G. M. 4 0. 247, 257, C. A Where a nersoQ is 
bound to do one of two thioirs aud docs neither, the mwore of dATnags is 
m general the loss arisjog from his listing failed to do that which is less 
and not that which is more iH uelicial {RuUinson v. Robin moh, sapro, at 
pp. 267, 2dS). • 

fti) (A'arf) v. Tr«f(‘om5s Tsrro Cotta Otaif Co., Ltd., Dunning 

r. <7mni5orou(7h (Aarl) (tS85), 54 L. d. (cu.) 991. 

[u) FrankUn v. >*nlh (1792), 3 Bro. C. C. 433; AsUmnUnia v. Tkomnwn 
llS07), 13 Vos. 402 ; Dawion r. (1809), 1 B^l 4 B. 2i9. 2S0, hi; 

V. Varpenftr (1816). 1 Madd. 290; ifou^ey v. Carr (1641), 4 Bear. 
40; i?o6inson v. Bohtnson, tupro. at pp. 255, 266; R^ Hutkm, Powell v. 
Hnlket (1886). 33 I'M. 1). o52. 558. The trustee was not ordered to pay 
interest where the diday in payment 0 ! the trust fund was neoeMitated by 
questions having arisen os to the respective rights it (IfytMe v. Tmpefi, 
[1897] W. N. 43 (14))» ur where tbe loss occasioin d by the conduct of the 
trustee was small {Done v. Cooke (1824). 13 Price. 332). 

(n) MeUand t. Gray (1845), 2 Coll. 295, ; WHUam v. Pow^ (lS52h 

15 Beav. 461; Cook v. Addison (1869), !«. R. 7 Rq. 466. 

Iq) See pp. 102, )93. poH. 

(r) Hvichins v. HvicA^fui (1851), 15 Jar. 869; JU Fawre Eledrie Aeeumu* 
lotof Co. (1888). 40 Cb. D. 141. 158; Wctieli v. Lovett, [1896] 1 Ch. 5A4. 

( 1 ) Rt ffsihei, PoweU v. Eulkee, o^jna. 

(t) l<amn4e v. BtejhnaA (1792), 2 Vei. 36; Psoris v. Grsoii (1819), 1 
•1ac. k W. 135.140, 141; Dokeon r. PaUiMon (1857). 5 W. E, 771; Wroo 
V. good (1863), 4 Gif!. 425 ; Prioi T. Pnev (1880), 42 h. T. 626. 

(a) ifacarifMy v. Blaekwooi (I7M), Ridg. L Is S. 602; Bo Jfoyhora- 
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Am. 1 . 366. Where a trustee simplj retains uninvested trost money 

LiablUtr of which be ought to ha\'6 iovested, or there are no other special 
Trutees. circumstancea in tho case, be is charged with aimple interest at the 
lUiitor ^ cent.(/i> He is eharg^ at the rate of* 5 per cent, 

Jaisre«(. if he has removed the amount from a proper iovestmeut in which 
it was prrxlnciDg 5 per cent, (c) or otherwise commits a direct 
broach of trust (d); and compound interest is charged where If 
reason of a trust for accumulation or otborwise it was bis duty to 
have invested tbe trust fund at com|K>UDd interest (e\ or where he 
employs it in trudo or speculation for bis own bimefit(/), or is 
otherwise gniUy uf a gross breach of trust (y). 


(ih.) AtiOtiiUins for ProftU. 

i 

!.iiibiH»r to 389. Whore a trustcni makes a profit by an improper employ- 

of trust money or prope rty he is liablo to mnke good to the 
trust astaie iho amount uf that profit in adilition to tho money or 
proiHirty ioipittpcrly employed (A); and where he makes a pnifit 


wioriM*! (lord) lUtnU, //fljj v. Ttogq, MOOI) W. N. 152. Lut wbovo I Up 
i•r<•ach of trust only takri< plorv wilb n'fvrcnce to the incoiDO bo uiay bo 
I horgfd witli hktorcHt in rmjH ^‘1 of it {Jtrihnd v. Omy (1845). 2 C<»ll 285). 

(/)) //fl/l V. (1784), i To*. Caj*. 134, 138 ^ Ue tltUiorti 
I Vm. 88; AVjU V. lluH (1H03). U VVk. W; Irlhf r. Carptulff (18)8), 

I 21M> i l/ 0 pler v. /'lailt (1837), 1 .lur. 473 ; jVauMUjf v. Cun (1841), 

4 bi'sv. 49 ; Jontt v. J>'ox^U (1852), )5 Uoav. 388. per lio vu.LT, M.K.. at 
p. 392; I/atriiiu v. GWjwrr (1854). 2 Snu. ^ U. 441; A, 0. v. AlJ^d (1855). 

4 De 0. M. 4; 0. 813, C. A,; iVwwy v. i4r««0N (18.50), 3 Jnr. (k. S.) C2 ; 
I'letther v. Green (18CI), 33 Dear. 420; Jmprrittl .\lneantile Credii dMOCis* 
Hon (liquuitthr$) T. Colman (1873). h. It. S II. U. 189, per Lord CaIrvs. 

si pp, 2U9. 210. In aonic* ra.*«ra tbc rsfr charged Uoh been only 3 per 
CoMl iGur 0 jf V. Stephen$ (1882), 51 L. J. (cii.) 834 ; ke Harelay, borehv 
T. Andrew^lim] I Hi. 574). 

(r) MciUy y. Il'ard (J805), II Vm, 581; Jom$ y. h'oxaU, evpra, at 
p. 802 ^ 

(d) UiUl y. HdlUt, euprn ; Tffre$ v. Towneend (1784). 1 Bro. C. C. 384 
yf*The$ V. An# ( I78S), 2 Bro. V. C. 430 ; Ke tfifljorrl. tunra ; jeon/wel y 
ihehtn (1805). 11 Va. 92; S. C. (1807), 13 Tea. 407, 590; Crackeli r 
(1820), I .Tie. it W. 586; Brvwa t. £an#ome (1625). M'Cla & Yo. 
427 ; fflclMk T. U'tUof# (1831), 1 L. J. (CB.) 84 ; Cvart y. BoOorti (1839), 

6 Cl. 4 FiU- 65,11. L ; llnitkin* y. /7«frliii# (1851), 15 Jut. 869 ; Jonee y. 
iWall, #spro, at p. 302 ; Meonr. Pd/liMo* (1857), 6 \V. R. 771; TyrreU 
y. JUnk of Lendon (1802), 10 H. L- Cu. 26; BardiH y. Garrick (1870) 5 • 
Ch. App. 233; Price y. /*ne« (1880). 42 L. T. 626; Ee done#, Jene# y. 

1883). 49 L. T. 91. 

(0 RaphM y. Boekw. tupra; Knott y. Cott## (1852), 16 Beav. 77; 
y. Turner (1870), 23 L. T. 345; Re EmmeC$ KstaU, Emmet y. 
EmmH (1881), 17 Ch. D. 142; Ee Borefay, /lorclfiy v. .tndrev, $uprc^ 
tO Burdick y. Oarriek, sums, per Lord iUTHeiLSt. L.C.. at pp. 241, 
243; sod see Dotc (4), p. 193, poU; title Honet Axn MoxEr-LENniNO, 
VoJ. XXL. p. 43. 

(J) St^>ckpeoU T. StaekpeeU (1816). 4 Dow, 209, H. L.; Seighinaton f. 
Srani (1840), 6 My. & 258; Wroe y. Seed (1863), 4 Giff. 425. 4?0. 

(M He Kmpeen, Et part# Shukakaft (1791), 2 Bro. C. C. 197, 198; 
/Trewa y. Ih TasUl (1821), Jae. 284; iV#dd#r5am t. W#dd#r5am (1838), 

4 My. 5( Cr. 41, 54; lord T. Wighheiek (1853), 23 L. J. (cH.l 235, 238. 

C. A.; Sudden y. CrMilond (1856). I Em. k Q, 192, p#r Stuaet, V.-C.. at 
p. 194; Bor## y. IForoMo (Oily) (1858), 11 Moo. P. C. C. 468, 617. 518; 
WiEiem T. 5l#t#a# (1866). L. R. I P. C 362; Fleming j. Boeeden 
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by improperly employing trasl money in trade or epeculation be 
is liable at the option of the cri^ui qve trust to account to the trust 
estate either for the profit actually made or for compound interast 
at 5 per C8DC(i) on the amount of the trust money improperly 
employed (k), 

(if.) C'Mti 0/ Promdikgt. 

390. The ordinary right of a trustee to his costs of legal pro* 
ceedinga in relation to the trust to which be is 4 >arty (I) does not 
oxtend to proceedings instituted to remedy, or otherwise rendered 
necessary by, a breach of bis duty ns trustee (ya). Uo may 1)6 
ordered to pay the costs of such proceodings whore ho commits 
a direct breach of trust (n), or where he refuses or neglocts to do 
his duty ns trustee (o\ In some cases, however, tho court consiaers 


(I80S). L. R. 1 Sc. U Djv. 373; Vyi$ r. Potter (1874), L. It. 7 II. L. 
31S, p<«r horU Cairks, L.c?., at pp. 333, 334. 

(t) Interest is computed At 5 j»r cent., with vMfly n*AU, wliero I rust 
property is employed in trade {Piety v. (1709), 4 Vin. 0^1; iteathrvlo 
V. ilulmt (iHlU), i Jac. L \V. 122: /^rova r. .s'uMomc tlH26), U'^lo. ie 
Yo. 427 ; Jtme/i y. ForMi (IS53). IS Ucav. 388 : J'enny v. Hviadh (iHriO), 
3 Juf. (K. 8.) 02. per Wdod, V..C., At p. 63 ; JU ihirm, Jfnoit V. /M:hs, 
[19021 2 Ch. 314]; but ii*c A,»0. V. /toUy (1829), 2 Sim. 318. wljcrc yr'Afly 
rests were not dircrUil 

(i) Anon. (1753). 3 Vcs. .Sen. 030 ; Poeetek v. UMin^hn (IHOl), 0 Vea 
704, 800 ; Uate v. .SVales (1806). 12 Visa. 402 ; NraUiecto v. Ifulmt, tuvra ,* 
hoeUr V. Momei (1834). 2 My. K K. 030; /»V»ifitofi v. (1861), 

I I)c (r. M. it G. 247, 236. 267, C. A.; Jonet v. Foxftti, ttijtra: lU 
Davit v. Davit, tupre. I'Im; rettui que (nul rmitict clsini iHith 
iru crest And proOls, nor intcrosl for one ]mrt of I be time during wliich the 
trust money has l>cen impruiM^rly cinploy<Ml And pndiU in mjiccl ol tbe 
otlisr part (I'ofocb v. Koddingitm, tuftrti, per AuhKV, M.U., iit p. SOU; 
Ihtitkcofe T. ilidme, tuftra, at p. 132). It is qucsli'niabln wlictlicr tbe 
rule as to election applici to tlio case of an aclual ! ‘lift by a Irustoo to 
liirnaclf and others in hrc^ich 0 / trust {Py»e v. FotUr il872). 8 <3i. App. 
3U0, pitr JamE^ and MRT.LISII, hJJ.. At p. 334). 

(l) DenneU v. AUkint (1836). I Y. A V. (BX.) 247; Paker v. Carter (18:16), 
I V. ic 0. (tx.) 250; Ainy t. Kinq ()K.37). I \H‘ h ,1. flC3, 0. A.; Jio 
surer VaiUy Minot (1882), 21 Ch. 1>. 381, C..A., per JnssEL, MJl., at 
p. 386: and nee pp. 137 el eey., aide. 

(m) Parroi v. Tf«5y (1706), Free. Ch. 2.34 ; lirovn v. //«r (1741), Barn. 

(<it.) 334 ; Moore v. Pranee (1851), 9 llal^. 209 ; Orrthm v. /Yie# (1865), 
^5 Bear. 47; JU Lope, IJiti 7 . (IH83), 20 Ch. D. 348, C. A., per 

^'OTTOK. L.J., at p. 330, and see pp. 16n, 161. ante. 

(n) A.’G. 7. Uoberi (1676), Cas. temp. Finch, 259; ffatierdaeliori Co. 7 . 
4..G. (17031,2 Bro, Pari. Cas. 370; Htert 7 . Hind (1701), I Vos. 204; 
PoycUt {Earl) 7 . //er8ert (1791). 1 Vos. 207 ; WKUiUr v. Jfewman (1798), 4 
Vos. 129 ; Piety v. ^^hiee, supra, at p. 622; Caffrey v. Darby (1801), 6 Vos. 
^88; CraekeU 7 . Dethune (1820), 1 Jac. 6c VV. .786; Aaaim v. Clifton 
(1826). 1 KuAi. 207 ; Laker v. Carter, iupra,per l/>rd Ltndhorst, C.B., 
at p. 264; Byrne v. NoreoU (1851), IS Bear. 336; EgUn v. Softderjwi 
(1862). 3 GiiT. 4S4 ; Cook v. Addieon (1860), L. K. 7 £m 466; Bmu\ 7 . 
>V4rd(lS75), 33 L. T. 660: JU Badeiyffe, Pearte 7. BaMyffe, De Foe 7. 
Padelyfft (1881), 50 L. J. (CH.) $17; PCWiylU v. Xombert (1885). 62 £. T. 
^46, 655; Be Jonee, Ckrieimae 7. Jmica, 11897] 2 Ch. 100, per Kexz- 
^iCH, J., at p. 197; but seo pp. 104, 10.3, ^rl. A trustee is not 
t^ruteeted in such oircmnstancos by aa express direetioo in Ibe instnimeat 
n( trut that be ihall be allowed bii oosts (Bide 7 . Baproood (1741), 2 Aik. 
126). 

(s) Hertford Corporation 7. Eertford Poor (1713), 2 Bro. PiH. Cas. 377; 
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it flofficient merely to deprive him of Ms own costs ol the proceed- 
ing8(fX ^^7 decline to charge him with the costs of the other 
parties, even where it orders him to pay interest in addition to 
refooding the principal lost by the breach of trust (r). 

391. ^liere a trustee incurs or by bin conduct occasions exces¬ 
sive or unnoceasary costs in respe^ of the trust estate, he is 
deprived of his costs (s), and may be held personally liable to 
pay the costs ot the proceedings so far as they are oxcassive or 
unnecessary (t). 

A truHtoci may, however, lie relieved from payment of costs, and 
tnay even 1)6 allowed liU own costs where his mistake was merely 
technical or slight or there are other extenuating circumstances (e), 


Eati V. ilya; (I735j. 2 V. Wms. 284 ; Ctijfrey v. Darlt/ (1801). 6 Vcs. 488, 
4(^7 : TmIot V, OianvilU (ISIS). 3 Madd. ITS, per Lkai)U, at p. 17S: 
WatU Y. ruryt^r (ISdO), I Kom. fc M. 034; A.»0. t. iia$U>tJordf-orpor<ttion 
(1833). 3 Mt. & K. 35: tVillM v. ffiteoi (1830), 4 Mr. ^ Cr. 197 ; Kirb^ 
V. Math (1838), 3 Y. 5^ C. (kx.) 395 ; Wilton t. WiUon (IS3S). 2 Kccu, 
249; Anon. (1842). 4 J. Kq. K. 700: England v. Ihwnt (1842). 0 Br&v. 
200, 279; Mnn v. UiekeUt (1844), 7 Uw. 03; Boulton v. B^rd (1853). 3 
bn 0. U. At 0. m. i;. a. : A. G. v. Murdock (1850). 2 R. & J. 571: Smith 
V. Bolden (1853), 33 ilcav. 202; Ooldmid v. Ihttfheolt (1804), 10 L. T. 
HU ; Talftoi v. Mnrtkfirld (1808). 3 i'h. App. 022; Sauihwrll v. 

(1800), 21 1. T. 13.5 ; Ilfugk v. .sVanl (1875). 33 L. T, 559: J(e IJaffter. He 
WaUrtt. Unytery. WeUt (1883), 32 W. H. 2C; Coppingf.rv.Shekletonimj), 
lot. H. If. 401: ]U Skinner. Cooper v. Skinner, L]0(»4] 1 Ch. 289; Re 
Ruddock, Neitherry T. Mnntjield (1010). 102 L. T. 80. (\ A. 

(p) V. Mont^merji (1703). i Vi«. 101. 199; O'CfiHagkan v. Cooper 
(1790). 5 Vos. 117, 128; Knight v. Martin {\H29h 1 Kum. At M. 70; jMoey 
V. TJbrtffMi (1851), 9 lUn% 222. 232: Ifeuqk v. Soardf tnprn ; (7urn«y v. 
Oume^ (1883). 48 t. T. 520. Tim rrprcMriilaLirA of a acOi‘as<d trustco 
wbo has otiiiangcred llie trust ctinic is not entitled to be i»aid nut of the 
trust oftato hit r.osit of an aolioti to remedy bn*arb of trust {fiumey v. 
Oumcif, saprs). but oidy out of the estate of the disv^astd (//o5/rm6y v. 

(l84S). 9 Jleav. 10.5): but son Meiling v, MMng (1857). 5 W. U. 
(21. whore tlio nwU of i\ni heir of a defaulting truKteo incurred in uo 
tmAun'esaful at I erupt Ui pruht't the trust property were allowed. 

(q) Sec pp. 101, toe. ante. 

(r) Athnurnhim T. Tkompton (1807), 13 Vss. 402, per GbaKT, M.It.. at 
p. 404; Ttbht v. Carpenter (1816). 1 Madd. 200, per PtUMRU, V.-C., at 
p. 308; Moutlrtf v. Carr (1841). 4 Boar. 40. .^3 ; Knaft y. CotUe (1852). 15 
hear. 77. A trustee mnj evon be allowed bia costs in such eases 

T. Rickman (1792), 2 Vos. 36; FiUgerald r. O'Flakerty (1828), I Mel. 347 j 
Woodhrod y. Martiolt (1837), Coop. Pr. Caa. C2: Foster y. Andrew# (1»45). 
2 Jo. A- Lat 199 s Chuw y. Chuyy, H8741 W. X. 185), 

(0 Re Knigki't ISarok) WOi (1884), 26 Ch. D. 82. C. A.; aod see A# 
Seorthf. 8ct*vop t. Sootthre, (1897) I t -h. 741. 0. A. 

(<) CMp5eli V. Cample (1837). 2 Mt. A Cr. 25; WiUon t. ITtWn 
s«pra; Burrow# y. Ortenttgpd (1840). 4 V. A C. (tx.) 251, 255 ; Price, r. 
f/MidA (1856), 21 Beav. 608; Eddovet y. Bddowei (1862), 30 Bcat. 603; 
and see pp. 160. 182, ante. 

U) Parrot ▼. Treby (1706). Free. di. 254; SMimei v. Biehmofi. mpre; 
Taylor y. JaSmm (1833). 6 Sim. 281; Bennett r. AUkine (1835), I 
T. A C. (sx.; 247 ; Baker r. Carier (J836), 1 Y. A C. (e.x.) 250 (but le** 
T. Lambert (1885). 52 L T. 646. 655); A. Q. v. Cota# CeUece 
(1837). 2 Xeeo, 150; PooUr. Pae$ (1839). 1 Bear. 600; RoiUy v. Gould 
(1840), 4 Y. A C. {ax.) 211; Barper y. Mnnday. Roerooko v. JlfiMidoy 

« , 2 Jar. (it.jB.) 1197; Mean y. KeehiU, (1879) W. K. 100; Be Beane. 

V. CkoniisR (1884), Cb. I). 58, 65, C. A. Where a trastee deoi<^ 
that be waa indebted to the truer estato and os takiug the aeeounta a 
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or whers tlie breach of has caaaed no low to the trost i> 

eeitate or the loas has been made good before jadgmeot is tbe UiMBtraf 
proceedings (6). Triitiii. 

392. The costs of an innocent co-trustee made a oo-deicndant OoMot 
in ^e proceedings may be ordered to be paid by the trostae who tMoomt 
actually oommifct^ the breach of trofit (c). oo^rwtai 


398. Where the proceedings are instituted or are^carried on partly Prooeed<&fi 
in reference to the ^each of trust and partly tor the general t^Dofit 
lit tbe trust estate* a defaulting trustee* so far as they are ancon* bjbnMS 
nected with the breach of trost, is not ordered to pay the costs ^tnat. 
of them {d)f and may* if tho court thinks fit* be allowed his own < 
costs in respect of them (e). * 


ijEGT. i,^LmUutum$ on LuibilUtf of Tru4ie€$» 

SUH'Seitt. fixvnptiffH4 from 

394. By statute (j*) a trustee* without projudico to the provisions sutotwy 
of the instrument, if any* creating the trust (e). is chargeable only cicspttoaa 
for money and socuritios actually received by him* notwithstanding 
liis signing any receipt for tbe sake of conformity, and is answerable 
and accouohiblo only for bis own acts* rocoipts* ueglectH, and 
defaults* and not for those of any other trustoo. nor for any banker* 


iinaJI sum wu found to bo etiU owing to it from liim. ho wm not on that 
account deprived of bis costs (Tum^ r. Hnnoock (1SS2). 20 Ch. I>. 303, 
r. A.). 

(h) FUegerald r. I'nAgU (1825). 2 Mol. 534; Koyds v. Jic^ (1851). 14 
)h*av. 54 ; FH:gernld t. AVtrgsral«l(lB60). 61. Cli. K. 145 : litrki v. UiekU^ 
33 Besv. 400; rtneock r. Cottisg (18H5h 54 L. J. (cfl.) 743, 
A., ver PuTToN, L..T., at p. 74ft. 

ie) Lffckhurt v. Keillg. v. T^khari (J85C). 2.^ L. J. (cir.) 507; 

I'ovnion V. HichaidMon (1862). 31 Ifi’SV. 340; Prire v. Price (1880). 42 
1.. T. 620 i Pe LtntU^. CalOt^ v. (W4| 2 c:ii. 785. 

id) PficlOA V. Pennei (1784), 1 Bro. il C. 350; X/eioett v. FaUr (1844), 
7 Beav. 348; falltot v. Morekfield (1868). 3 Ch. App. 522; PoeUm v. 
/.andor (1802), 2 R. 175,0. A.; but see WeetAcer r. Chapman (1844), 1 
<’oII, 177, 183; Foyne r. Parker (1859), 17 W. R. 640; aud wio p. 161, 

(e) SandsMon v. Walier, r. Walker (1807), 13 Vos. 501, 604; 

Y. Cerpenfer (1815), 1 Madd. 200, 309; Fiii^eralfl r. Pringle, euprn; 
TridsT. JoojU(1830),2 Dear.430 2 ffeigitinytonv.Grortl(1845). 1 Pb. 600; 
KneU V. GotUe (1852), 15 Bear. 77; kitUen v. ^fordy (IS55), 1 Jur. [s. a.) 
^71; Bale v. Eooper (1855), 5 De G. M. it G. 33S, 345. C. A.; Springeii v« 
Ptuhveod (I860], 2 Gifl. 621; Beynion ▼. Riekunleon, tupra; BeU r, 
Purser (1877). 47 L. J. (cn.) 76. Costs ocousionod by u&foimdcMl charges 
fraud or wilful default made sgaiofit trusties* ur even the whole costs 
the suit in which they are made, fall upon the parties making loeh 
charges, and not upon tho tnateea. eveo though they have not acted 
htricUy in accordance with their trust (resiinyton v. ^Jterhom (1846), 9 
ibiST. 424: Barflsa v. fFood (1861), 30 L J. (CJi.) 614; Jfosssy v. ifesisy 
(1W7), 17 L.T. 233). 

(/) Trustee Act, 1893 (66 U 57 Viet c. 63). 

(y) The instrumeot may expreealy oxocnpt a truitee from a liability 
to which he would otherwise have been suuioct {Wilkine v. Bogg (1861)* 
low. R. 47* C A. i Pofir V. l>wndae (1880), 43 L. T. 605); see p. 166* 
flats. 
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StcT. 1 broker, or other perboo with whom aoy trust moneys or secoritidf 
Umltstieas ore deposited, or lor the iDsaf&eiency or deficiency of aoy eecorities 
on UsbiUtr or for any other loss (k), nnlesB it happens through his wilfu 
ofT^s. delaalt(i), 

inoptioB 395. By Bt&tuteO*) o trustee acting or paying money in gooc 
Mtiag f||j(b under a power of attorney is not liable for any such act oi 
payment by reason of the fact that at the time of the act oi 
payment the person who gave the power of attorney was deai 
or had done some act to avoid the power, if the fact was not knowi 
to the Irubteo at the time of the act or payment (k). 


Bmch , 
•xcaiod b; 
laacnoceol 
bcti. 


396. Whore a (rustoo com mite what is in itself a breach of true 
through ignorance of a fact which he could not with due diligenci 
ha VO ascortained, he may bo relieved from liability for tb< 
breach ({). 


Belief for 
hoaeit Aod 
reMoatble 
eooUeet 


397. By statute (m), where it appears to a court of equity that 


(k) I'fueU'e Act» 1803 (50 it 57 Viet. e. 53). s. 34, eubetantially rc 
enactiot; the Law u( Pro|)ertj AmoiidDicnt Act. 1850 (32 U 23 Viet, c 
35), a 31. Tho priiiciplv ot aOurdmg proper prutectioo to tnuKeoe wai 
reeoguisod Mure the earlier of tJicao enaclmcnts v. A/i/rAeU an^ 

Oven (1705), 1 V, Wiim. SI; /’Wmrou v. /?romlev (1739). 1 Atk. 89 
T^h V. (1747), 3 Aik. 5S3. per I>ord llAHnwirKK. L.(\. at p. 584 
If V. Clarke(1750). I Ldull.357; ZMtreoa v. C{orle(lHll). 18 Vea 247 
per Lord Mluok. L.C., at p. 254), oud hoe eiucc been carried out in accord 
once with their pruvudoTtH {hidthu ?. /Cirkanl^on (1855). 7 Do G. M. 5c (1 
553, V.. A.; Re Fryer, .yfariindate v. (1807), 3 K. ^ J. 317; Rt 

Brier, Hrirr v. AVewe (1884). 20 Ch. I). 238, A.; Jotwn v. Palmer 
[18D3J I <?li. 71; ShepktrA y. JIarrir, (lOOb) 2 Cb. 310; ood eeo pp. Ji; 
ei $eq., lOI, ante). The bkIMo of a tnujioe. who bos loft the trust fuudr 
in a proper KUit4) of itivrHlmcnt at hie death, ie not liabU* fur s broach ot 
irurtt cemmittod aft* r bie death {Re Balk, Re Drttle, ClMnib«^(o«a v. Droit 
llb»2). 41 W. It. 2K). 

(i) Trusii'eArt, 1893 (56 5c 57 Viet. c. 53), s. 24. A troAlco may throuffl 
his wjiful default be liable for the octe of his r^o^truotoo {Boardman v 
Merman (1771»), I Jiru. i\ i\ fiS; Muelhw x. Futier (1821). Jac. 198 
Uankury v. A'iflld«djl829), 3 Shn. 265: MarricU v. Kinmreley (1830) 
Taml. 470; Car/w v. Moron (1843). 12 L. J (cii.) 442; WigUrvoHk v 
Wi^evorth (1852), 10 Ifeav. 269 ; DU v. Burjord (1854), 19 Bear. 409; 
TruUk V. LampreU (1855). 20 llrav. 116; Eqboi v. DutUr (1856), 21 
boHV 600; Ifremrid^ v. Bmmridoe (1858), 27 Bcav. 5; Mtndtt v. 
Cttedcrlla (1861), 2 John, k H. 259; UtOe v. (1873). 21 W R 400 • 

Wynne x, Temput (1897), 13 T. L R. 360; and see pp. 121 rt tea., mU\ 
or fnt (he acU of an oernt iRe LHekjield (Kari) and Witiiam (1737), 1 
Atk 87 ; .Ibereromb^ v. (htdon (1831), I L. ,T. (cn.) 33; BoUoek v. FJevrr 
(1865), L. R. I Eq 26; and eee pp. 121. 122, 143. 144, ante), or for the 
insufheu'ucy or deficwDcy of eecuritiee {Knox v. MaeHnnon (1888) 13 
App, Caa. 753; Roe v. Meek (1880), 14 App. Caa. 558; and see PP. 133 
ei «q.. 190, Ifil. aRf<). • 

(f) Trustee Art. 1893 (56 k 57 Viet c. 53). 

(*) Ibid., a 23. The.prottctioo gieen to the trustee by this provision 
doe* DQt affect the right of any person entitled to money paid by him 
agemsv the person to whom the payment Is made; and the person so 
ttUtUd bai the same remedy against the person to whom the payment ii 
mm as, bot lor the enactment, be would have bsd against the trustee 

Nmisiimu 4 C:h. App 280, per GimiP.L.Xr 

as p ZS7* 

(•) .^adicial TmtMt iet^ 18M (St k 60 Viet o. 36). 
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tniB(6e(n) is or ma; be (o) perBonallj liable for a breach of trust ^ 

but has acted boneetlj (f) aod reasonablj (r) and ought fairly to be UaltatlOBi 
excused for the breach (t), or for haring omitted to ohtauu the 
directioDBol the court in the matter in which he committed the ex Tmtaw. 
breach (t)> the court tnay relieve him either wholly or partly from 
such personal liability (u). To have acted reasonably a trustee 
must at least have act^l as an ordinary mao of lasiDess would 
act in his own affairs (/r), but the fact that he has so acted may 

(•) iDcludiof judida] trustees (Jadirial 'Jrustens Act, 189S (60 6: 60 
Viet. 0 . 36), a 3). as to whom see pp. SOS el $tq., post The Act d<»vs 
not sitond to charities, whetLsr subject to or exempted from the purview 
of tbe Charitablo Trusts Act, 1863 (16 & 17 Viet. e. 137), and the ameudiuK 
Acts (Judicial Trustees Act, 1606 (60 6: 60 Viet. e. 36), i. 6 (3) ). * 

(s) As in cases of doubtful consiruclH>ii (A's Orindey, ('lewt v. Orittiry, 

[1808] 2 Cb. 603, C. A.). The court ni^d pot decide whether or nut the 
liability in fact exists {Re Mtukoy, Griretemann r. Curt, llOll] 1 Ob. 300, 
per PaRkkk, J., at p. 306). 

(p) He Kay, MueUy v. Kay, (1807) 2 Ob. 618 {tferaiUini hy executor); 
ke Riuari^ Smith v. Stuart, [1607] 2 Oh. 563. 600 (improper mvestrueni); 
ke De Clifford't (Lord) ICeluie, i)e {Itord) v. i^uiller, Ih i'liffnrd 

{Lord) V. jMntdou'ne {ShiryuU), []iK)OJ 3('h. 7o7, 716 (arlion for common 
account). 

(f) lie ^fwirf. A'rHifA t. 1 ^( 114211 . ruma. One of sovera) UusleoH acts 
hooestly notwiilisUiidint; that ho maf uavo (ailed to prevent his oo^truitcs) 
from actint; disbouestlr {Re Smith, llande v. Andrrwe, (16931 ^ 1» 18. 

C. A.), unless such failure U due to c.irdeos ndiAUce, wirhout inquiry, on 
tijo sistoments and conduct of the cu<trustee (He TnrMer, Harker v. Irimey, 

11897J 1 Oh. 530; He <s'ccomf Knei i>idiricA 74r>/h Slnn HoiekfU HuHding 
Soeiety (1600), 68 L. J. (cil.) 196). 

(r) As to what is reasonable conduct, see, geurrally, H'j/nns v. 7'cffipe#( 

(1897), 13 T. L. K. 360; Jie Orindey, CUve r.Orindey, svprn, per Oiiitry, 

LJ.. at p. 601; J*errin$ v. Hellamy, 11609] 1 Oh. 707, C. A. ; lie Mackay, 

Orieeiemann y. Carr, $upru; Re AHeop, H'AifMtcr y. lUtviJord, [1014] 

1 Oh. I, C. A.; lie RnwUe. ffrookee v. TayUr, [1914] 1 < b. 666. The 
burden of proving honesty and reusensblcnesa lios<.t^u the trustee (^ 

A’laorf, i^mtlA v. Stvort, nujrra, at p. 690). 

( 1 ) Truefeee Co. of Auetrulaeia v. (ieneral hnanee Vo. of A Hiiral' 

Otis, [1905] A. C. 373. 380, 381, P. C. (where it was said that it «;u< uul 
lufflcu nt merely tc» show honesty and n ssoiiableness, and that the p<Mition 
of a company performing the duties of a inistM; (or reward was UifTereut 
from that of an ordinary irustec). Kach ease depends on its own circum* 
stances rtfmer, Barker v. Ivimry, eupra, per Bteke, J., at p. 642; 

Hi Kay, Motley y. Kay, lupro, per Homf.h, J., at p. 624). A trustee is not 
necessarily eicnsed by the broach having occurr^ through the fraud of 
bis solicitor (iMvti v. Uulehinye, \ 1007] 1 Cb. 360; butsee He Smith, Smith 
V. rhompion. Smith v. 6'mifA (1902), 71 L. J. (cn.) 411). 

(f) Re Kay, Motley y. Kay, supra; Be Ortsd^.v, f'letet y, Grindey, 
typra ; Perrint v. Jiwany, tupra, 

(a) Judicial Trustees Act, 1696 (69 ^ 60 Vict. c. 3.i], n. 3; Be Iloberte, 

Knight v. Rebejis (1897), 76 L. T. 479, C. A. (debt not recovered by 
ei(.>cutor): Singlehuret v. Tapicotf Stemehip Co., fAd., (1969] W. N. 133, 

C. A.; IftZlioms (^twns) v. Byron (llKIl). 18 T. L. U. 172 (funds paid to 
solicitor for investment); BoughUm, Havley v. Blake, [1904] 1 Ch. 622, 

^26 (compromise of claim of co-cxecutor); JUAlUop, Whittaker v. Uamford, 

•ypra (mevtne paid under advice of solicitor to a person not entitled). 

The Act does not authorise the eourt to relievo a trustee in advanoo from 
hsbility for a contemplated brea^ of trust ToOefiiaeAc, (190$) ) Cb. 

^57, 966, (X A., per Keaxwica, J., at pp. 466, 466). Where dirt etoii 
sre boteg proceeded against for breaeb of irust, the e<iort bas similar 
poweii (Compaoice (Consolidatiou) Aet, 1908 (8 Edw. 7, c. 69), a. 279) ; ice 
UUe CoMPSKiES. Voh V.. pp. 232. 463. 

(w) Re Termer, Barker v. Jviney, eaprs, at p. 642; Re 8tu0i, Smith 

Stvari, supra, at p. 690; Be Diee, IHve v. Boelmek, [1909] 1 Cb. 
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not be Bofficieot to constitute resaoDable conduct (»). In thd ease 
of Qo investment on mortgage tbe reqairemente of the Trustee 
Act, 1893 ( 9 ), constitute a standard of reasonable conduct, tbou^ 
Don«eoiop]iance with them is not necessarily unreasonable (a). 

398. By etatute(l»). where a trustee improMily advances trust 
money on a mortj^ge security which would at the time of the 
investment be a proper investraent in all respects for a smaller 
6 um than is actually advanced thereon (c), the security is deemed 
an authorised inVtJs^tment for the smaller sum, and tbe trustee 
is only liable to make good tbe sum advanced in excess thereof 
with ioterose(d). 

Sno-Si^r. X—CtMCHfTtM or of htntficiaria. 

399. Beneficiaries who actively concur or passively acquiesce in 
a broach of trust can obtain no relief against the trustee itx respect 
of it(c), if at the lime of thotr concurrence or acquiescence they 


ass, 343 , 344 ; 8kav t. CoUi, (1909) 1 Cb. 389. 403; 3U MarUy, OHout- 
mann v. ('Art, (1911] 1 Uu 30(», 300. 

(z) lU !<nrktrr, BaotH$k<iw v. Ifcrirr (ISOS), 77 L. T. 712; ion Bo Vt 
{Lord) Ktiaie, 2)o Clifford {Lord) t. Do Clifford {Lord) 

V. Lanudoitmo {Harquit), (1900J 2 Cb. 707, 716 (money paid to solicitor 
lor 4ul v). 

(y) 5A U 67 Viol. c. 63, s. S ; icc p. 134, enir. 

(n) Kr SluitH, 8mUk v. (ISm] 2 t li. 6S3, 691. 692 ; Waitt v. 

/'orkiMOn (10(4), S6 L. T. 456: Chapman v. UroM'ttr^ (1902] 1 Cb. 

786. C. A.; lU Ihvfflhrt v. Hochurl, [J9O0J 1 Cb. 3SS; Sknw v. OaUfi, 
ouprn: l*alrttrr v. Enmwn, [1911) I Cb. 76S. 

(b) Tmtee Act, 1S93 (60 A .67 Viet c. 63), s. 6, re-eoacting tbo Trusts 
Act, 1888 (61 ^ 62 Viet. c. 60). s. 5. 

(c) Be Up Iter, Wolkn v. irAfircr (1890), 59 L. J. (CH.) 386. 'fbe trustoo 
murl establish llio propriety of ibe invest meat independonUj of iU value 
(f5id..j>cf KKKawiai, .1.. at p. 391). 

(<f) j rustCH' Aot, 1893 (56 Si 57 Virt. c. 53), s, 6; Be i^omrrrcf, Nomcrirl v, 
Vouhtt {Burl), II804J1 Ch. 231, 0. A., j>cr Kkkewicii, J., at pp. 263, 264; 
^Aotf V. Vateo, fujtftf, at pp. 395, 4(^. 

(e) Brieo r. Sickoo (1805), J1 Vca. 3J9, 325. 326; Walker v. Symonde 
(1818), 3 Hwsiu 1, 64 v. Bradford (1821), Madd. AG. 13 ; Bail 

V. y^nier (lS3i). 6 Sira. 555; Clifton v. CorbAam (1834). 3 Uy. A K. 70; 
f?iwidA«ref v. iialgay (1841), 1 A €. Cb. Oas. 16; /iMPln v. WHyhl 
(1841), 4 Bear. 427. per Burd LANOoaLa, 51.R.. at p. 432; StreOm r. 
.4»rAmall (1864), 3 Drew. 9; Brtwer v. Sitiriee (1854), 2 Stn. A G. 219; 
Farrar v. Bimadoagh U854). 2 Sni. A G. 231; Be BiddtUph, Bx parte 
BamtioaR, 2)e Frante (CouaIm*) Executon' Caee (1855), 0 Be G. M. A G. 
801, 812. C. A.; //ope v. X^dcMl (Ko. l).LuldrUv. Norton (1865), 21 Besv. 
188, 210; Be M'Kennae Betate, Bx j>arie Bveteed (1861), 5 L. T. 241, 
C. A.; Ritder v. Carter (1868), L. B. 5 Eq. 37A 281 ; Sleefflon t. TKilion 
(1871), li. R. 13 K^. 36 ; and see pp. 203. 203, 205. 2(K», poil. and title 
EqciTT, To). Xin., pp. 166 N eeo. A brnefleiary who conseate to a breach 
of trost eaonot olaim againit the tnutee in r^peet of it xuder cover of 
ibe non-ooBOViTQoce of other becMficiariee {Fleicher T. OoHw, [1905] 2 Cb. 
24. C. A., per Roic£R, L.J., at pp. 32 ei eey.). Assent to a breach of trust 
may bo ^ven by a beoefieiary entitled in reversion {Life Aeeociaiionof 
ScaUond T. 5sd^ Ceoper v. Qreone (1S61). 3 De G. P. A J. 5B« per 
TtJT^Mta, li.J., at p. 73). bat a penoa who subseqaeotly becomes a be&e* 
fioiaiy is ant boaoo by Us previoas acquieeceoee m it (& ClarU, Sz parte 
9is4<itl84B. llfoat. P. A DeG. 1)3). The eonourreace of ^e beDsfici^ 
in tbe breach veed not ba expressed in writing (ifosUsd v. Anneel^ 

1 1853). 16 Dear. 600. 607 : Flrteker v. Oofitt, (1905} 8 CSt 24. 88, C. A.), 
lot the principle that the eoeUti gve trvri ettnot oomplm of a bn^ of 
tnwt to which De was a party doee not precisde a corpoeatioB from e^og 
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ware ot fall a^ 6 (/) and ander do ioospacity ( 9 ), and vara nok 9Kt.t. 
acting under undue mfiu 6 Qoe(fc), and vere fuJlj informed of the Uittattmi 
circQmstanc 8 i(i). The fact that the beneficiariee obtain no penonal ep jfUM tty 
benefit from the breach of truat 14 immateriaK^X A parioa tf TwtHi. 
claiming under a beneficiarj etanda Id the eama poaition ae the 
beneficiarj' bimaelf({). 


Suu*Sxcf. Z.^OTndonatitm 9/ BrmcL 

400. A trustee ia relieved from liabilitv in re§pect ot abroach affect of 
of trust if be is released or indemnified therefrom by all tbo ecoikMtioa. 


roUet againtt a fraudulent and Dlcffal tue of the powers of tbo corporation 
bj oortain of its mcoibort to doptiTo it of property to which it wm by ^ 
law entitled ▼. (1S40), & Pb. 1, wt Lord CorrKUiiSH* 

L.C.. at p. 23). 

if) Aay T. FeuilUtMu (17S3), 3 Swan. 84» n., pft Lord Loronaoaouoir, 

L. C., at pp. S7, n.. SS. n.; jTiibiaaea r. Varry ()888), 4 Hum. 272, 27S; 

ifarob V. Ru9$tn (1837), 3 l!y. it O. 3). 43; aco iitio IwraNTS and 
Chrdrik, VoI. XVri<. p. 62. Tbo nrolootion of tlio court to infante » 
oontiDued after they have aftainod full ago until they liavo acouirod aJI tbo 
ioforaation which they might ha*o had if they had been all along in adult 
yeara (Walktr v. (1818). 3 Swan. 1. per Lord Ku>ow. L.C., at p. 69). 

(g) Cfoaby ▼. Chnrob (1841), 3 Boa*. 485. 489 ; JIforo v. Jlfanning (iB46). 

2 Jo. &Lat 311. $18; C'rectwcK V. 2>nofU (1863). 4 OifT. 460, 466 ; FUkkir 
V. Green (1864). 33 Boav. 426,429; FUkJur ?. Colfie.(190A1 2 (h.24.C.A., 
par Vauoiian Wiluaits. L..T., at pp. 31, 32; and aoe p. 200, port. A 
tDirriod woman boneffmily entitled for hor ac)iaratA uae may loao the right 
tt> relief in respect of a hreaob of trust by arqoioocenco [Jonet v. lligpn$ 
(1866), L. R. 2 Bq. 638). but whore ibo ia reairained from anticipation ah^ 
cannot conaent to a breach of truat which will deprive her of fntun 
income {fHeksoh v. [look (1806). 14 W. R. 652). Aa to the case where a 
marriod woman ia guilty of actual fraud, too AMr^uDire v. Ilomt (1863), 

3 Da Cr. M. it G. 80, C. A.; Davi^i v. /fodgnm (1868), 25 Bcav. 177, par 
Romilly. H.R.. at p. 187. 

{k) T. AUvood, ARiccod V. TJloifd (1659), 3 Da G. S( J. 614, C. A., 
per Tcfu^r.R, LJ., at p. 649. As to undue influati see. gonorally, titlea 
KquiTT, Vol. XIIL. pp. 17 af «ag.; FaAUi»nLiK. VotUABta Con* 
vRTANCBS, Vo). XV.. pp. 107 ef aeg. 

( 1 ) Rfjder v. liicktrton (1743), 3 Swan. 80, n., 83. D.; Valter t. 8rm9nd$, 
•mpra, at pp. 69. 73; .4dami v. ClifUn (1826). 1 Huaa. 287 ; Morth r, 
HuiitU, iMrra^ at pp. 42, 43; iVufieh v. Cooiterelf < 1%40). 6 My. it Cr. 178 ; 
Fykr v. Fyler (1841), 3 Beav. 550. per liOn^LAKOnAtB, K.K., at p, 560; 
Berrowf v. IfoRi (1856), 5 l)e G. M. it G. 233. 251, 252; 7’ilampioii T« 
nnd4 (1856). 8 Pe G. M. 6^ G. 560, 566. C. A.; Hvllock v. /lowaai (1860), 

9 h. L. Oaa. i. 19 ; ifaLfen ▼. IVaalay (1861), 29 Beav. 213. per RoimxT. 

M. R.,atp. 216; Capa V. C’lar*; (1870), ISW. R. 279; WeMwiorelciidr. EoUand 
11870), 23 L. T. 797. per Stuakt, V.*C., at p. 799; JHtohv. Dixon (1878), 

9 Ch. D. 687 ; BeJoAton, WiUon v. Poaaltf(1881). 44 k T. 467 ; O^Afan 
r. CfieiUaR, (1806] I Cb. 870, C. A., per LlNDl.sr, L.J.. at p. 875. In the 
case of a man of full age there may be a primA facie pn*eumpGon that ho la 
acting with a full knowledge of oA] the crrcumetaticM (Aowtrar ▼. ffmayer 
(1886), 28 Cli. D. 595. C. A., par Far, L.J.i at p. 604). A wreon who 
setivdy coBcun in the division of a trust fund in ignorance that he has 
bimaelf an inttreat m it and that the divnion is a breach of trust cannot 
afterward! mi^e the trusCee liable for the amnuot of hii intcmit in it 
l^refu T. Banyoa (1187), 37 Ch. D. 329, C A.. p<r Cotton, L.J.. at p. 844; 
compere Ba Homa, H’litofi ▼. Cos Biiw^tr, [l^^l I Ch. 76). 

(jk) ChiOMMOflh T. Chombort, [1896] 1 Ch. 685, C. A., par Ldidlit, 
at p. 700 ; FlelalUr ▼. Cotta, anpra. par Ront, L.J., at pp. 32 

•f aay. 

ih WiUiaMo V. Lomas (1652). 16 Beav. 1; Brawar t. Swiriee (1854), 

2 Sm. 4 G. 819; FlalaJkr t. CotUs anpra» 
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hvneficiarieo or other persons entitled to enforce the liability (m), 
provided that they aro of fall a^ (n) and under no inca{^ity(oX 
and are not acting under undue influence (p), and have lull informa* 
tion as to all material circumatanceB connected witH the bre^h of 
trust ( 9 ). Where all do not join in the release, those who join are 
precluded from enforcing the liability (r). A release of one ot 
several trustees may operate to release the others alBo(i). 

401. The relief of a trastee from liability b^ the conduct ot 
Uie beneficiary is governed by the same principles as relief by 
actual release (0- A beneficiary vho, knowing of a breach of trust, 
obtains from the trustee part only of the trust pro])erty^ to which 
he is enlitlud, does not thereby, in the aliseuce of evident intention, 
lofe his right to a farther claim against the trustee in resi> 6 ctof 
tho ro^t of the proiH^rty (a). 

KtS'SHi’T. 4 .—^ Tim and Lofhtt. 

402. lly statute iu any proceeding against a trustee (r), or 


(m) 8Uif:khou*4 T. Bamtton (1805), 10 Ves, 453, per Orant. M.Il.. at 
p. 406: WiiliamM V. Lcm<i$ (1852), 16 Uoav. 1; rerranl r. Blanrhford 
(180U), 1 iJo (j. J. & Sm. 107, 119, 120; Areliiu v. (1864), 

2 1)6 a. J. A Silt. 288. A.; Bvane x. lieni/on (1887). 37 CU. 1). 329, 
0. A., p«r I Cotton, L.J., at p. 342; aiid seo pp. 120. is5, ante: titles 
l)ONTRA<x Vol. Vit., pp. 464 rtief. ,* Kouitt.YoI X111., pp. 164 ei teq. 
A bnnHiriary cannot proooed agaiuat a tru«fc<* for a brcvli of trust after 
accepting a beuf'lit on ibo fiprtws condilioii that be aball rffraiu from 
doing so T. Ikeetf (1647). 10 Jtrav. 444). 

(a) Owrricn v. HanUtrr (1844), 3 llan', 503. 506; see title lNrA2 *TS akp 
C uiUiUKH. V<d. XVII., pp. 49. ei. A rrlcaii>r executed by a persoo 
iminediat4*ly after attaining twcnly*nno is viewed with suspicion (Trods v. 
Cm (1H35). 4 L. .r. (cii.) 105; Barker v. UUfiom (1855). 20 Hoav. 295); 
oompatf title FiuiriUftKXT ani» Vuiuablk t^»KVKTANCES. Vol. XV., p. 107. 

(4») 7'ho i>owcr of a iiiarwd woman to eomlono a breach of trust depcodA 
on her {Htwer to dispose of (be property in reapeeiof wbirb ii woseomniitt^ 
T. ^milAvud; (1861). 12 I.1I1. 11. 181, 202; Ruikerfaord ▼. 
Masifre (1862). 13 I. Ch. R. 204. i»rr Kkaht, L.C.. ai p. 209; rre^iMceU 
V. /A*re/I(1863). 4 <iiff.460); seo titlo ni*.<SAKi> anj> Wue, Vol. XVI.. 
pp. 376 d teq. 

(p) BowUt V. .Slneiri (1803), 1 Scb. St Ltd. 209, 226. 227; Xfoyd v. 
AUw^, Aflwood ▼. Uoyd (1850), 3 De 0. & J. 614, 649, C. A.; Farroid 
V. Blanehf<f^» #«pra, per Lord Westsurt, L.C., at pp. 110, 120; Becde 
V. Reade (1881), 0 L. R. )r. 409, C. A.; see note (A), p. 169. ante. 

(9) ITa/lfcr V. ^yiaonds (1818), 3 Swan. 1; Flare v. Becker (1842). 12 
Shu. 466; Staass v. 2'ari;er (1846), 9 Boav. 385; Aipland v. IVot/s (1855), 
20 Host. 474; Lleyd x. AUmood, AHteood x. TAayi, si^ro; Farrant v. 
Btanckjard, eupra ; Tkoueon x. f'tietwood (1877). 2 A pp. Cos. 215, 233,234; 
Beade v. Keade, tupra; Be OameU, Oundif x. Maeaeuty (1894), 32 W. R. 
474. 

(r) Ayltftn v. Bray (1822), cited in SrnaU v. AUvaad (1826), 2 Y. & J. 
512, 518, n.: Moriey ▼. i7oksf^ {Lard) (undated).eitod lo fmoU x. Attwaad, 
enpre^ at p. 620; Bcdker x. EettreUft (1844), 7 Beav. 546. Unloss they 
only joinsu on tbe andersiandjng that all should join; see title Duns 
(HuxR IssTumute. Vol. X., pp. 400. 401. 

(1) Biarheood x. BormMS (1843), 4 l>r. St War. 441. 

(/) Frcaeh t. Hohipa (1803), 9 Ves. 103. 

(f) Be Oost. Harttan r. Teniion (1882), 20 Cb. D. 109, 122, C. A 
( 5 ) Trustee Act, 1888 (61 U 62 Viet. 0. 69), a. 8 (1). No beneQoiary m 
agaloti whom there would be a good defence by virtue this provision 

(0) For note (c) tee p. 201, post 
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ftDj person claiming tbroagli him, all rights and priTilegea eOD« ^ 

{(^rrea by anv Statute of Limitations are enjojed id the like manDer Ualtatbiii 

end to the fike eitent as if he bad not lieen a trustee or person ^ UabUtf 

claimiDK through a trustee (d), except where the claim (1) is 

founded upon fraud or fraudulent breach of trust to which the 

trustee was part; or privy (c), or (3) U to recover trust property or 

the proceeds of trust property still retained by the trustee (/), or 

previously received by him and couverled to his own use Or). If 

the preceding is instituted to recover mono; or other property, and 

is one to which no existing tjtatuto of Limitations applies, the 

trustee, except in the cases above mentioned, is entitled to the benefit 

of, and may uiead, lapse of time in the like manner aud to the like 

extent as if the cluiiu bad been against bim in an action of debt for 

tjioney bad and received (h). Under any Statute of Limitations time 

runs against a marriod woman entitled in {xissossion fur her separate 

use, whether with or without a restraint on anticipation, but dooH 

not begin to run against a Ixmonciary unless and until bis iiiUwest 

is an interest in p)<i8eHyioii (i). 

derivoji any ^rrater ur other Wnofit (toMi a jutigiuenv nr ordnr ubUihdd 
in a prucceUtug by auotlutr t)f(M:fidsry llion ho rcuihl liavo ublainoU if bo 
iioU him self brought such priK*4seditig and this pnivisitin hod boon ploadod 
(Truatn^ Act. ISKS iril & 52 Virt. c. fUt). s. H ). This pM vis ion dcHts uot 
dopHvo an executor ur iidmihistrat<»r ii( any ri^lit ordrhmco lo which bo Is 
entitled under any existing Sututu of Limiiaiions s. 8^3)). Whoro 
land or rent is vested in a Uu»t<T. on au expnsM trust, tho right of the 
rr«/ut (ruil or any person elaiiuing through liiin U> bring an action 
agaitiii the trustee or any persoo daiiuing thn>ugh him to rccovorsuch laud 
or rent is docuicd to have first accrued within iho ucarung of the Heal 
Property Limitation Act. 1833 {3 4 Will. 4. c. 27). at and uot before the 

lime at wbich sucb land orront is conveyed to a purebowr for valuable con* 
bidejation.aod is then deemed lo have aocruid only w^ against such poraou 
sad any person claiming through him s. 25); see also title 

hiHiTSTlOH or Action’s, Vol. XIX., pp. 68, 69, 139 > r^.\ JOl d $af. 

(e) Including an oxeoutur or adiuijiiHtrator and a li (Hko whose ratato 
arises by construction or iin plication of law as well as an oiproM trostoe. 
iiut uot the Olheial TnisU'O of Chari tal>h\ Funds I Trustee Act, 1888 
151 L 62Vicl. e. 59). s. 1). It is, hownv«T. doubtfub wbethor an exoc;nlor 
merely as such c<mijos within tho enactroent {Ixicont v. Warmoll, 11607] 2 
K. B. 350, C. A., per Lord ALVKhHtoNB, ('.J., at p. 362). Jhnx^Uin of a 
company committiog a breach of trust can claim the benefit of the 
:^QsctErent ilU Lands Alloimenl Oa., [1894 1 1 Ch. 616. C. A. ; ITliilwaia 
V. WatLin (1898). 78 1^. T. 188; Re SoUomI Rank oj Walfs, U4., (1899] 

2 Ch. 629, 663. C. A.). The enactment does not oxb nd to protect a 
trustee in bankruptcy or other officer of tho court [lie Comiik, BzparU 
hoard a{ Trade, [1890] I Q. 15. 99, 104. Q A.). 

(d) See title LiMlTstiOK of Actions, Vol. XIX., pp. 130 ef seq.^ 161 

n $eq. 

(c) Re Landt Alioliaent Co., eupra, at p. 644; triiilvam v. Waikin, 

*vpra, at p. 190. 

(f) £e Cmiik, Sz parie Board of Trade, eupra, at p. 104 ; Re 7SiJn4l, 

V. Tufnell (1902), 18 T. L. R. 70S ; Re TimmU. A'»nm ▼. SmiiK [1902] 

i Cb. 176; M'ArdU v. (Mavitma, [1903] 11. K. 106.114. 

(y) ifara v. Bnwiu, [1895] 2 t;b. 69, 9S. 

(k) Trustee Act, 1888(61 4^ 52 Viet e. 69), s 8(1); Rs Bowdeu, Andrew 
Cooper (1890), 46 CL D. 444; Re Blow, Bk Borikolomev'e Eoepitfd 
i^teoomore) t. Cambdon, [1914] I Ch. 233, C. A.; M title LiMiraTioit or 
AcnoKS, VoL XIX,. p. 162, 

ii} Trustee Act, 1888 (61 dt 62 Viet e. 59). a B (1|; SpickemeU r. 

(1864), Kay, 669, 677; Mara o. Browne, eupra, at p, 9o; Re Dizon, 
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flscT. t 403. Id c«s6a to which the epedal etatutor; protection does not 
limitatloQi extend, a claim hj a c««tut qtu tru$t against hu trostee lot property 
on LUbUli? held on an expreea trust, or in respect of a breach of an express 
^ trust, is not bmed hj anj Statute ol Limitation^ (j), except in 

lUiM in- money charged on land (k). On the other t^d, in the 

dtpeodcDd; case of a constructive trust, procee^gs to enforce liability for a 
ol luiaw. breach ol trust may ho barr^ by mere lapse of time (ly 

Proceedings against a trustee (or breach of trust may, bowoTer, 
be barred, even hi the case of an express trust, by the laches of the 
beueficiary, whoro such laches amounts to aequieeeence or has 
caused the trustee to alter his position to his dethmeDt(m). 

' , Sub-Hect. S.^Indemnit^ /rm Dott^/Uiarui, 

4 

iDMuodinp 404. By sUtute (n), whore a trustee (o) commits a broach of 
ctiaitmu trust (p) at the instigation or request (j) or with the consent in 


0«ynM T. Dixon, {100012 Ch. G6I, C. A.; £s AlUof, If Stltoisr t. hamford. 

1 11)141 1 CU. 1. C. A. Wbi^ru proceedings are instituted against a trustee 
a benefloivy (or lile and rein^d>*nnen. ttie statute may bar the claim 
of the boneOciary lor life though not that of tlic nitnainderiueu (Ss 
Aonsrssl r. ]*o^U {Earl), |]HU4] 1 Ob. 231, C. A.). 

[j) Judicature Act. 1H73 (36 dc 37 Vkt o. 66), se. 25 (2), 91; Orrett y. 
Corter,Coritr v. Orntt (1S55), 21 Hoar. 52, 56; and see Beid-Newfoundiantl 
Vo. V. An^lo-ArntricoH Trlrgravk Vo., Lid., [1DJ2] A. 0. 555. P. C.; 
title Liuitation or Actions, Vol. ^IX., pp. S3, S5, 66, 103, J25, 120, 
139 ei isg., 161 ft nq., 170. 

{k) See UUa Liuitation or Actions, Vol. XIX., pp. S3, Ul, 164. 

(f) AfoHcAf«ier(;o< Arf. Airports 1630). 3 Y.5(C.(BX.) 617.622: 

Soar V. dthtfefl. [IS113] 2 Q. B. 390, 393, 395, 0. A .; Ec aoUard, Ex ports 
<?aUonl, {16971 2 Q. B. S. 14 ; AaidM ▼. Tod, {I0l3j A. C. 213; Utnryt. 
£f(:mmoMf,(l913]2K.B. 515; See title LIMITATION or ACTiovs.Vol. XfX., 
up. 142. 164. 

(m) liaker v: lUad (1854), 3 W. R. US. C. A.; Bright r. Ltgtrkin (Ko. 1) 
(186U). 29 Ik^AV. SO; Kochy/oucaM r. IhusUad, {1897] 1 Ch. 196, C. A.; 
^ KU, Six y. At>(1912), 50 Sol. Jo. 573; see title Bquity, Vol. XHI., 
pp. 168 M tog. In the absence of proof of knowledge of the facta, laob<*s 
cannot bo attributed .to a benedcia^ entitled in reTcrsion because be doiM 
not tako proceedings boforo hU interest vests in poMesaion [Tailor t. Cart- 
vngkf (1872). L. H. 14 Eq. 167, per WicONS. V.*C., at p. 176). 

(fi) Trostw Act, 1893 ( 56 &: 67 Viot c. 63). u. 46, 46. re-caacting the 
Trustee Act, 1888 (516; 52 Viet. e. 59), a 6. These eoactmenta hare sane- 
tioued aud extended the j uhsdicUon in such esses which had been previously 
ezendsod by courts of equity {Trafford y. Boehm (1747). 3 Atk. 440, per 
Lord Hardwicks, L.C., at p. 444; Baby v. Hideke^h (1855), 7 De G. M. 

C. 104, C. A.: Sartjftr y. Smtyor (1885), 28 Ch. D. 506, 0. A., par 
C^TTr, ^., at p. 508), but have not curtaijed the previonsly exisung 
rishts and remedies of truste«s«or altered the law or the peinetplst on 
wnioh It is to be odministerod. excerpt by giving greater rawer to thr 
court {B$ Somnei^ SomerUt t. Bonlftt {Sari), oupra, per Lavst, L.J.. 
at p. 273; BoUon ▼. Cuffo, {1895] I Ch. 544, per Bombs, J., at 
p. 549: lieicher r. Coflisi (1906] 2 Ch. 24, C. A., per Romes, L.J.| at 
pp. 34. 85). 

(s) Inoluding acoDstmetire or implied trustee and a personal represeou- 
live of a deceiM peiseo (Trustee Act, 1893 (56 & 57 Viot o. 53), s. 60; 
iforav. Brew#. {1895] 2 Ch. 69. 94). 

(p) Bs dsaisrsK, BoaiSVMf ▼. Poalett (Sar<)i Mpra .* Jfom ▼. Br^xne, 
supra, at p. 93. 

(f) The inatigtdoQ or rMuait need not be In writing t, Hngkeet 
(1891] I CIl lOo; ifora r. Srswe, supra, at p. 92). 



Past IV.-—Brsaohbs or Tbust. 

writing of a bonefieiaiy (r), the High Coork and, in oases withia 
ibeir respective jurisdictions, a palatine court or county court (s) 
may, ii it thinks impound all or any part of the interest o! 
the beneficiary in the tnut estate (a) by way of indemnity to the 
trustee, or a person cbiming through bim(I»X ^nd may do ao 
notwithstanding that the beneficiary is a married woman entitled 
for her separate use and restrained from anticipation (r). 

Soe-Siscr. 6 .—or iiulomtUi/ from Co^ruMoH. 

405. Where several trustees are jointly and severally liable for 
a breach of trust (d), a trustee who pa 3*8 more than his quota of 
the loss is generally entitled to cxinirilmtion in roapoct of tliuir 
quota of it from his co •trustees or their roprescntatives ; and he 


(r) The beneficiary must know wliat be U instigaUng or rrquiatiog or 

eonsenti&g le {lU Sowanri, iS^enoi i*o^UU 11894] i CU. 

270. 274. (J. A.). 

{$) IVuftoo Act. 1S93 (50 & 57 Viet. e. 53). m. 45. 40. 

{() KifikiUt 7. JiirkoUt (1S91), H4 h. T. 203, 2A5 ; Orifitk v. HugScjt, 
11892] 3 Cb. 105. 107; Ho SowtetoH, Someroot v. PohUU (nod), fuprri, at 
p. 274 ; y^ffon v. Curro. [1895) 1 i'M. 544. 

(a) Booth v. Booth 0038). I Besv. 125; biaeolfi v. IVpmU (t84l)» 
4 Hoar. 427. 432; Ifenflry v. J^DbiniroH (1H59). 0 I. (.'h. K< 479. Hoe mtorost 
must be in the actual treat esiate of wbicli Uie Iruatoo soukiog to hnpouiid 
it is trustee (UickciU v. BickotU, ovyro). The rule applies wliero the bene* 
Oeiary is one nf Iho trustees {(*hiuin^worlh v. Cknititeri, (1H90J 1 Oh. 6M5. 
C. A.). Tbo bencflcia^’s ioterust may be iinpounilod as agaiiiHt a Mrson te 
whom It Las b^n assigned auhaequently to iMr breach of trust {ttoUon t. 
t'urrs, at pp. 548. 549). and as again si tbo beoefleiary's trustee in 

bankruptcy {FUti^r y. CoUit, 110O5J 2 Cb. 24. 39. C. A.). 

(5) 3/oflA T. Druco (1634). 4 L. 3. (Bx. xq.) 01; v. Ohambero, 

iupra, A trustee dofs not walvu his equity to the indemnity by docliuing 
Ifl take a mortgage of tho benefir.iary'e intorsat aa security for the breach 
of trust at tho time of its comraisaioo (ylofbm ▼. (Jurre, supra, at pp. 549.560). 

(s) HkkeUM V. RitkoUo, supra; Of^th r. li^hro, tupro ; jUara v. 
firewHe. [1895] 2 Cb. 60.93. 04: Ho fJoU, HeHollcoo.. RoU v. HoU, [1897] 
2 Cb. 525; Molynoux v. Fleteher, [1898] 1 Q. B. 648. 6.i6. Tbe court oxer* 
rises its discmtlon as to removing a restraiot on anticipation in ordi'r 
that tbe interest of a matned woman may be impouiidcd {IhtUm r. Cttrrr, 
lupru). and is slow lo do so when tbe trustee odgbt to have protected 
her agsinit herself when requested by her lo ,commit Lbs breach of trust 
(tbid., at p 551). For tbe pro?ions law as to iiupounding tbo iolerests of 
Darned women, sec lilies v. Hodqoon (1868), 25 Beav. 177; CUoo v. 
Csrsw(lS59). 1 John. 6l K. 199; BtUkr v. CuMpsfoa (1868). L> B. 7 Eq. 
10: Sawyer v. .^uirvrr (1885). 28 Cb. D. 595. C. A. 

(d) A.*(7. T. Davors (1864). 33Bcav. 621. per Kovu.Lr.U.R.,at p. 624 ; 
sod seo pp. 187, 188. anCs. 

(e) Lingord v. Bromley (1812). 1 Ves. & D. 114 ; J^sis v. BonntU (1856), 
6 Do G. M. G. 609; Birko y. Jtffeirfrfkirda (ihi)4}. 33 Beav. 409, 411 
(hut see MiekUikwaii y. >fiffsfaftlsjr(1864). 6 New Itep. 204,C. A.); Ptmcs 

Bine (No. 2) (1859). 27 Beay. 345; Flsieher v. Green (1864). 33 Boay. 
426,430; A.*G. t. JOaugorty supra, at p. 624: AtamskittT. SdtfurdsflSSS), 
31 Cb. D. 100; Baam 7. Campkanten (1888). 58 L. T. 851: Be Bpion, 
BofileU 7 Charlee (1890), 46 Ch. D. 458; (^hiUingworth y. Chmbero, 
<upra.* Bobineon y. Barkift, (1896] 3 Ch. 415: Moxhim t. Oraiit. [1900] I 

B. 88, 92, C. A.: Jacloon 7. Didnneon, [1903] 1 Cb. 947 : Oo&mi^s t. 
B ods. [19031 1 1. R. 89. Tbe right constituies a specialty debt from tho 
<^*truateea liable to cootriboU (Meieantdc Law Amendmeat Aot, 1656 
(19 6; 20 Viet c. 97). s. 6, altering the preyious law as laid down In Prints 
W4H y. TindaU (1167), 24 Bear. 344; l4>abarf y, Ue^Ug (1867), 1 Pe 
0. k 3. 461, 477). 
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Sect. I. has the same rights agalost them as the beneficiarj had to whom 
Unctions be has made good the los 8 (/). 

on liability Where one of the tmatoM is also a boneficiarj, he must bear the 
of Trost sst. | 0 gg j indemnify his co^trustees to the full extent of bis share 
Tnutee^beae- in the trust estate, and can only claim contribution from them in 
Sciftry. re»p 6 ct of the amount, if any, by which the loss exceeds the value 
of bis share (y). 

Truitcfl Where one of the trustees obtains a persooal benefit from a 

cirMrinf* breach of trust in which the others took no active part, he must 

^be loss tf> the extent of the benefit which be has obtained, 
and must indeiunify his co-trusteeH to that extent (A). 

KAcofitribu* I 406. Id 8 }M)cia) circumstances (t) one of several trustees who has 
tionin certain aion^ actively iamcerned iu coinmitliiig a breach of trust may 
be deprived of the right to conlributiou fioiu his co-trustees, and 
may hv urdcrud to pay the wliole amount of the loss and imlomnify 
tliem in respect of it, and of all costs in relation thereto (A), and, 
whore no actual loss has been austaimHl by the trust estate, to 
indemnify them against the costa of proceedings occasioned by the 
breiicb of trust (f). Itidc|>vndently of any action by the l»ene« 
ficiaries, one of several trustoes who commits a breach of trust 
may bo required by tho others to make it good {in), 

8 bct. of Oihtr /Vrsoai. 

Scs^Sucr. 1 .—/n 

When 407* A beneficiary or agent or other person renders Inmaelf 

llAbUitj liable for thu conm^quent loss to the trust estate whe re he know ingly 
iHscoines an active parly to n fraudulent or improper dienosition of 
the trust pnqKTty in breach of the trust aiTevting Jt(»), or knowingly 


(/) JtirU V. Micklflkvait {\m), 3^ Jlf aT. 409. 411. 413. 

i 'kifUn^vortk v. ('kambfn, (IS96] 1 Ch. esr>. {\ A., prr IjISULXT, L.J., 
at p. 693. 

(k) V'ancick v. UickanUoti (1K42). 10 M. & VV. 2S4; Oray v. Addmn 
(1856). 3 Jur. (N. s.) 062; UnUfr v. ButUr (1S77), 7 Cli. D. 116. 121. 
0. A.: Bakin v. Bug)u$ (18S6). 31 (’b. D. 390, C. A., per Cotton, L..T.. at 
pp. 395. 306; iryi»R< t. rmprtl. (1697] 1 Oli. MO. Rut the right ot 
» co-truiice in lueh a case la ibis is nnt a to indomnity eDtiilicig 
him to servo a Uiird party notirc under R. I'., Onl. 16. r. 48 (Wynne v. 
yVmpr«f,««pro). As to third party notices, see title Pnactxce and Pro- 
CEDUKs, XXlll., pp. 162 d 

(t) RflXta V. ifiryhri, at pp. 395, 396. The case may an«iA where 
the dpfaulting trustee Is solicitor to the trust estate and » entrusted with the 
management of it {Lockkari t. ii^ed/y, FfiUy r. Lockhart (IS56), 25 L. J. 
(CH.)697 ; Lockkari t. (1857). I I>e Cr. & J. 464: Ee rartin^tan, 

ParUnfton v. Alien (1687)« 57 L. T. 654): but a so Heitor* trustee will not, 
merely because he is a solicitor, be made to iodemnily a co-trustee in 
ri4s>eet of a breach of tniit in which the co-trustee actually participated 
(fhod V. Oonid, (1898] 2 Ch. 259). 

\k) i'rtes T. Pnee (1880). 42 L. T. 626.627 : Eo Tnnm, Barker y. Ivimew, 
fI697J ) Ch. 536, 544 ; The MiUwaU, [1905] P. 155, C. A., per CossNS- 
Hardt. L.J., at p. 176: and see pp. 193,195, cnU. 

(]] E$ UuUy, Col% T. W9$i, [190412 785. 

(m) PoitUi (ifarl) t. 0«r84H(179l). I Vea. 197 ; Franca v. Franca (1796). 
I Vea 75 : BaynarA r. ITooOey, Wearing v. Boynard (1855). 20 Beav. 581. 

(n) Jf*Lsed ▼. Dramvioiid (1810). 17 Ves. 162. per Lord Eldok, L.C., 
at p. 154; Fyfer v. Fylar (1841), 3 Bear. 550; PoaasU v. UnrUy (1845b 
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receives truAt property and deals mth it in a manner ineonsUtent 
with the trast (o), or where in acting for the traetee be commite a 
wrong for which he ie liable to the tra8tee(p). On the other hand» 
be ie not liable for a breach of truet when he baa no notice of the 
trust (a) or of the intended tmet (b), or when he merely acts as agent 
for a troBtee (c). 

SuB*$FCT. of Jlenrfitiarin. 

408. Whore one of several l^eoeficiarioe procures kunt money to Fncar 
1)0 improperly laid out or to be paid away under a fraudulent 
appointment by him. or otherwise himself eomimta a broach of the 
terms of the trust, and part oE the trust esiato is conaequeutly lost, 
the other benofiemrioH are 4‘ntitled as against him to have thoir. * 
sliares made good out of his share of what is ultimately 
recovered (rf), or out of any benefit which he has himself derived 
from the breach of trust (r). A l^eoeCciary who induces a trustee 
to commit a breach of trust is primarily Imlilo for it, and will l>o 
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2 roll 241 ; v. //MyM (U52). S Do 0. M. 9c (I OOU. C. A.; 

hritiffmnn v. GiU (ISGT), 24 Bcav. 302; Hctfi v. (iftf/ttry (1SS4). 4 
J)c (j. J. K Sm. 576 ; Groy v. Johtuton (IB6S). J«. It. 3 Jl. J<. I. f»er Lord 
('airns, 1>.0., At p. il; (larfc f. J/tuHns (ISSS). 37 1j. J. (ni.) SUl, 0. A. 
Hilt liability doe« not dqwnd on his knowiiifi the urlual ivriM of tho 
trust {Foxton v. i/dncA«i<rr and lAwpool Ifixtriet Hanking (.'o. (1H8!), 44 
li. T. 400 • lilifiM V. FladQirtf, v. IHtftk, SMilk v. Itlyih, [f8Sl] 1 

(Jb. 337). 

(n) }Fie 0 d T. Drummond (1810). 17 Vea. l.'iS. 154: A'eana v. M>arU 
(1810), 4 Madd. 332, pxr hBAni. V.^C.. al pp. .157, 35H; H'iUnn v. Moof9 
(IH33). IMj. AeK. 120: A/er^nv. 3(ii(T. 220,230; DeHmar 

V. MttropoUtan aimI l^rovincial Uonk (1863). 1 Hem. ic M. 641; Hardy t. 
(\iUtf (1864), 3.1 lU’AV. 36.5; Gray v. JohmU/n, $upm, at p. 11; HurdiM v, 
Oarriek (1870). 5 Cb. App. 233 ; Ftnnon v. •Vrr>ft (1878). 0 Oh. D. 108; Rs 
KfU, Lak$ V. Hell (1886). 34 Ch. D. 402 : Sianwr v. Fmiu, Evant v. dlanior 
(1886). 34 Ob. D. 470. 470 d m. ; Maynu$ ▼. n :bifid Nationol Dank 
(1888). 37 Oh. D. 460.0. A.; LyeU v. Kennedy, Kenne-^y v. lytUiimU U 
App. Cae. 437; CoUmun T. D»iek» and (ftan Vnian (1807] 2 Ch. 243. 

Ip) Sadler V, L<if(lB43). 6 Ii<MV. 324. 

(а) Wiilianf y. inUhmM {1881). 17 Ob. D. 437; Unien Dank afJutlralia 
V. JHurray-AymUy, IIS9B] A. O. 693. P. 0. 

(б) Shieldi v. Bank of Ireland, [1001] 11. K..222. 

ie) M'Leod y. Drummond, Aupra. at p. 154; Keane y. RobtirU, lupra; 
ilyUr V. Fitxpctrifk (1822), Madd. Sc 0. 360. per DraCU. Y.4\ ; Robtrison 
V. Armelron^ (1800), 28 Hear. 123 ; A^organ v. Sitphem, tupro. at p. 236 ; 
Gray t. Johnston, supra ; Roe v. Meek (1889). 14 App. Can. .558; lUinoden 
y. niUiami, [1894] 3 C*b. 185; Ccienian t. Bucks and ifnn Union Bank, 
*Hpra; Stokes v, fVener. (18981 f 212, 224; Bath ». BUtndard Land 
Co., Ltd., [191IJ 1 Cb. 618. C. A., per Fletciieb MotLTOH. L.J., at 

K . 633 et icg. A solicitor does not become liable as a cons&aetive truistea 
havioff beeo paid an undue amount for coats out of the trust estate 
(Jifow y.rearsoH (i860). 28 Beev, 196; Re Spencer, Spencory. Hart (1881). 
$1 L. J. (CB.) 271, C. A.). As to bankers and sofidton geoeraily. lae 
titles Baku&s ant> Banking. ToI. i., pp. 583 d seq., 606 at seq., 621; 
SouciTOES, VoJ. XXV I., p. 760. 

id) PAiQipson ▼. GaUy. QaUu y.FhiUipson (1850), 2 H.Se Tw. 469. C. A. 
As to where the bendldary n also trustee, sec pp. 187. 204, anU. The 
other beneficiaries have no daiin on the beoefida^'s share io a food held 
under another trust (E^r v. PlomUy, Fl9(KiJ A. C. 431. P. C.). 

(e) (TrMWt^ T. Wakeford (1839), I Beav. 576; WilUasne y. AUon 
(Ko. 2) (1863). 32 Beav. 660; Be Deane, Bfidper t. Deane (1889), 42 
Ch. D. 9. 
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ordered to recoup to the troetee the amount which the trustee has 
been required to make good to the trust eetate(/). 

409. Where a beneficiary receivea from the trustee more than he 
is entitled to» whether in respect of capital or income, he is liable to 
refund to the trust estate the excess which ought not to have been 
paid to bim(p). The court in administering the estate will cause 
the amount wrongly paid to him in respect of one interest to be 
deducted from any other shares in the estate to which he is 
entitled (h). 


Z.—I/^hilUy 0/ Agtnti and Third Pariiu, 

410> Where an agent or a third party by his conduct or the 
xircumstancet of the case has become a constructire or implied 
trustee or a trustoa dr. ton tort{i}, bo incurs for a breach ol trust 
a liability similar to that of an express trustee (k). 


Sscr. i.^^ther 

8 Ub-SKCf. 

411. The court never lends its assistance to the commission oi 
a broach of trust (i), and, therefore, does not decree spociiic perform¬ 
ance of a contract which involves a broach of trust (}»)• 

412. Where the court is satisfied that trustees are contemplating 
a breach of trust, it rostmius the commission thereof by inj unction (n). 


if) Trajftnd t. bo^hm (1747). 3 Atk. 440. 444 ; Kea^t T. Lana (1869), 3 
I. n. Eq. I; anO see pp. 202. 203, ante. 

(C) T. Smilh (1S36). 2 Y. & a (EX.) 5S; Fidkr t. 

(1843). 6 Bear. 203. 210; M'Gaektn y. Dev, Dev t. M^Gaehen (1B6I). 15 
B«av. S4. 90; Batmani ▼. TTooQsy, Wearing t. baynard (1835). 20 Bmv. 
383 ; 2U SfrUih'a KitaU, Clifferd t. (1S79). 48 h. J. (CH.)205 ; 

lit Bnvn, Dixon r. Brovn (1886), 32 Ob. D. 597 ; Re Rohinton, McLaren 
T. Truetee, [1911] 1 Cb. 502, p«r Waekxkgtoh. J.. at p. 513 ; and 

tm pp. 202. 203, ante. But the executors of a deceased trustee who was 
fdso s beoeUciary were bold not entitled to recorer from the other bene* 
flolanes amounts wbi^ the deceased trustee had orerpaid to tbcm in 
ox CMS of their fhares (Be Forne, WUean y. Cox Sir^edair, [1905] 1 Cb. 76). 

(k) Fibbi V. Qoren (1849), 11 Beav. 483: Re BobiMon, McLarm t. 
PubUc TrveUe. enpra. It makes no difiereoce that the other ebares hare 
hoen a«igned for valuable coDAideratioo {Dibhe t. Gotm. eupn: Re 
Brovn, Ftroa v. Ffowa, eupn). 

(i) Son pp. 67 ei eeq., ants. 

(8) Poflord T. Dovnee (1682), 8 Cas. in Cb. 121; ifyier y. Fitepatrick 
(1822), Madd. 6e G. 360: AfonlfeiMry t. Jahnton (1848), 11 1. £q. 1 476; 

V, SiddcM (1848), 16 Sim. 297 ; Life Aeeoeiaiion of ScoOand v. 
Stddal. Cooper y. Qreene (1861), 3 De G. P. J. 58. (X A.; Bermeeeej/ v. 

(1863), 33 Beav. 96; Covper v. Btoneboai (1893), 66 L. T, 16: 
see pp. 186 ei eeq.. anle. 

<1) Wood V. Ridiofdeon (1840), 4 Bear. 174. per Lord LaNODALB, M.R, 
at pp. 17^ 177 : Jtfov V. wT^itaia (1854), 19 Beav. 576, per Bomillt, U.R., 
at u. 578; RoberUy, Death (1861}. 8 Q. B. D. 819, C. A.; Fowiiiaa v. 
Hiil, (1907] 11. B. 461, C. A. 

im) Ord V. Noel (1820), 5 Madd. 438; nompton v. Dlaeketono (1843). 
6 Bear. 470; Jfew v. Tqpkam. npra, at p. 578; see title SPECirir 
Pewosmak^h. Vol. XXYIl., p. 39. 

(•) Divine r. Sevlon (1831), 9 L. J. (o. n.) (cB.) 227 ; BoUi v. Strutt 
()MI)« 1 ilnro. 10; Snare v. Baker. Bneley v. Snore ()0e0), 13 Jar. 203 ; 
D/tuoe T. GoM^rryAoei (1873), 8 Cb. App. 902; but see Larnh^ v. Lanbefl 
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413. Whore trust property is in jeopard; by reaaoD of the con* &sor.4. 

doet of the trustee or his su^en death or inoapacity or bankruptoy, Oths 

a receive may be appointed (o), and an injunction gnnied to resknun B madi M . 
the trustee from further acting in the trusts {p\ or a writ of Beemlne 
poesessioQ or deliver; or assistance may be ob^ed (fX or the tnm 
property may be ordered to be brought into court (rX p»p«ty. 


414. Where a solicitor is a trustee or in a fiduciary position, the SoaBuy 
court exercises its summarr iurisdictioo to prevent or remedv a 
breach of trait by him (.). . <«r»u«it«. 


Sui^Sscr. 2.^PtMowing Trud Proptrtg, 

415. Trust money or property which has been wrongfully FoUovtofft&d 
Eilienated or convert^ in broach of tniat» or the money or property rtu^viat 
into which it has been converted, can, so long and so fa/ as 
traceable (t), be followed and r6covorod(uX unless such money or 


(1843), 6 I. Kq. K. 330: Parl;#fT. Piver jVuvimlM (7e. (1847), 1 
De 0. &t Sm. 102; aco alio title iNjcmcrrON, Vol. aVII., pp. 253, 254, 
265, 260, 268. 260; ai to roitrainiuK breaebM of truit by oorportiioni, 
loa t5^.. pp. 225, 220. 

(o) OUMm V. Sl9H0man (180S), cited in Hotfunl v. Pujtera (ISlO). 1 
5fadd. 142.143, note (a); BrodU v. Bony (ISU). 3 Mer. 005 : ifaleelm V. 
Montgomery (1824), 2 Mot. 500; tfifm v. Wiieon (1838), 2 Keco. 240; 
yoad T. Backhouie (1843), 2 Y. 4 C. Ch. Can. 520 ; CoU v. MuddU (1652), 
10 Haro. ISO. per Turnkk, V.«C., at p. 100; Hponfi v. CetwUry (1854), 
5 DeG. M. OU, 0. A.; and George y.Bvane (1840),4 Y. &0. (xx.) 
211 ; pp. 173 el m<j., anU; and UUe Kkct.ivxk^, Vol. XXIV.. p. 352. Aa 
to eonatrurtive truiU, see Caeeidy v. Hopkim 0647), 10 1. Xq. U. 208. 

(p) Oladdon v. 5'a>neaw«, enyra ; Boicen ▼. PhtHipi, [18071 1 t^b. 174. 

(q) R. S. C., Ord. 47. Ujd. 48 : Wymnn v. Knighi (1SS8), 39 Cb. 1). 165; 
Re fai/ivT, Taylor v. Baw$on, [18)3] W. N. 212; soo title EixcuTlOM, 
Vol Xiv., pp. 74 <1 esf. 

(f) Wyatt 7. Bharrati (1840). 3 Dear. 408; CoU v. Muddle, tamti; 
IFttfUeteoriA T. WigUewnik (1852), )0 Beav. 209; Tie CMbev'e Agitate, 
VUrikew v. CUrihew, Re Ho\pard (4 BolieUor) (1871), *’4 L. T. 860: SUxniar 
V. Acane, Avone v. Staniar (1886), 34 Gh. D. 470; lU OarroU, Brice ▼. 
Carrolk [1002] 2 Cl;. 175; and soe p. 181. ante. 

(e) Re Carroll, Jlriee t. Carroll, eupra ; Re a Bolieitor, Bx parte flalee, 
[1007] 2 K. B. 639, per Diati)iG. J., at p. 545; so«) tilloa CoNTBUl'T or 
t'OO&T, AtTACHUEMY. AM) COHUlTtAL, Vol. Vll., pp. 209 el ee^. ,' 
SouciToas, Vol XXVI., pp. 828 et eey- 

(0 Be Mawion, Bx parie DardeaetU (1881). 44 L. T. 523 : Be UaUett 
dt Cc., Ex porU iSlane, [1804] 2 Q. B. 237. a A. 

(«) ’^i^itecoiab V. Jacob (1710), 1 Salk. 100; Maiteell r. ifoneeU (1732), 
2 P. WiDi. 678; Taylor v. Plainer (18)5), 3 M. Ik H. 562 ; Boberteon v. 
iforrice (1845), 9 Jur. 122; Poanetl v. 7/«rley (1845). 2 <^11. 241; Maeray 
T. PinkrU <1846), 12 01. k Pio. 704, H. L. ; PenneU v. Jk^eQ (1863), 4 
De G. M. & G. 372, C. A.; Bmeet v. (Jroyedia (1800), 2 De G. P. bo J. 
175, C. A.; Frith y. Cariland (1806), 2 Hem. & M. 417, 420 ei eeg. ; 
Boweot V. Savage (1866), L. R. 2 £q. 134: Be M>«l of England and South 
Wales Dulriet &«i:. Ex parte Dale a Co. (1870). U GIl D.772. perPBT. J., 
at p. 778; ^ Anelm, Ez parte Barber (1880), 28 W, B. 622; Carean v. 
*^(<^(1884), 13L. R.lr. 139 ; Oibertr. Oonard (1884), 54 L. J. (CB.) 439; 
Re ifarrav. Diekeon T. Mwrap (1887), 57 L. T. 223; Patten v. Band (1880), 
60 L T. 683 CfidUan ▼. Criekhn, [1805] 2 Ch. 853, 868; Be Ootwoy, 
IlerUlet v. O^ay, [1003] OOl 356; Pallan v, Zae, (10)3] 1 Cfa. 0; m 
title BqoiTT, Vol. Xlll., pp. 150 of $eq. Truat money can be foUowod mU> 
landttoMT. I>»9UM(1762),Amb. 400; Lenehr.Len^HM), 10Vet.5U, 
per OKAVt, M.R., at p. 517). The principle appUei wherever a fiduciary 
re)atioDship. between partiee aobeWte {Ba por*e Dumas (1754), 2 Ves. Sen. 
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property bag come into the haD<ie of a purchaser for valuable con* 
eidemtiOD without notice of (be trust, who has acquired a right to it 
paramount to that of Iho pergons claiming under the trust by reason 
of his having the legal estate therein or the best right to call for 
it (a), or unlees the property has passed as money or as a negotiable 
instrument without notice of the trust (b). Where trust money ie 
wrongfully laid out in the pnrchaseof real or personal property, the 
crifui qu$ tru$t can elect either to take the purchased property or 
to have a chargo upon it for the amount of the trust money (c). 

Trojtec 416. Wh<tre a trustee iniioe trust money with his own money, 

tttxi&g triui ^yhethor at his account at a bank or elsowiit^re, the vr$tui qiie trust 
has a claim to have it restored out of tbo luixcd fund in priority 
'to Jtpy right of the trustee to the fund(ff), and can claim the whole 
fund, if the amouni which \h trust inomy cannot be aBc<!rtnincd(e). 

682 : v. OJ/ms (IH41}, Hr. & Th. 120 : /‘rUA v. Corf/titid (1866), 

2 iletii. ^ M. 417 : J/wjftr v. i*OHifer$ (ISUO), 1>. it. 2 K<r. 649» Ji4 iSirwhen, 
Ex piirU i'itokt (1876), 4 Mi. 11. 123, A.; Xrw /rnhnd and Awtralian 
Ijand (Jo. r. H'oUnn (1881), 7 Q. II. L). 374, C. A., per i(Aou.4i.LAT, L.J., at 
pp. 383, 384; Harru v. fraiMA(1882). 9 Q. }h \ K 264, i\ A.; ('omiU det 
Jfiur^urf Murilimet v. eilnndard Jfank of Houtk Afnm (1883). Cab. Kl. 
87 : Mitrten y. Hocks. Eyhn d* (>o. (1886). 63 h. T. 948, per Nf^RTir. •!.. at 
p. 948 ; Uttncock v. .S'miiJi (1889), 41 Cli. I). 4*10, C. The money or 
proper!/ may bo followed by a truaU'e wlm haa been cmicemod iu tbo 
Lrciu^li of tniHt {Erwkabanii v. Smith (I8^M1). 2 V. (KX.) 58 ; /VrVw v. 
Ukkemort (1843). 0 beav. 607 ; ( artCH v. SfouM (1884), 13 L. R. fr, 139). 
Ai to property Hbkh baa boconm iubprt lu a eoveuafil to aettlo alter* 
aor|uiroil properly n( a niarrieil woman, mx VnUitn y. Kor. [11)131 I Cli. 
9. Ae to M*U ing iMda a conveyaiire lo a piirrlnti*<*r maUe in lireacli of 
truHl, aee alw) tille (:iuaiTl»:s. Vol. IV.. pp. 30ti, 2U1; oa lo fi»1U>wimr trust 
pn>perty whero a tniMico in default liM taH*oine bankrupt, title bASK* 
Hlrm ASM l8.'>OtV8SrT. Vol. II.. p. I«9. 

(u) .{.-a. y. lyutfAf (1730), 2 Kq. Cih. Abr. 686 ; Cartn v. f'or/ffr (1857), 

3 K. (V J. 617 ; TAoearfiAe r. Ilnni, liniwM v. /fNrrer(IK69;, 3 fie tr. iV J. 

663. (\ A.: {'are v. Jamet { 1801), 3 l)c H. R K .1. 266. 208, <\ A.; /Wdi v. 
iiilU 11866), 2 Ilein. 424 ; i'ttce V. ('are (IH80), 1.5 Vh. V. 63f>; Tayhr 
V. Jfhltiock (im), 32 Ch. 1>. 560, C. A.; v. rhmiey, [luoo) A. C, 

431. r. 1. ; ami soe pp. HU. W, ante ; title tbUKiTiiiS, Vol IV., p. 201. 

(8) Ex parte Dumae (1764). 2 Vea. S4*n. 582, per Lord JIaudwicKk, L.tX, 
at pp. 685. 680; Duieeon r. Hrinee (1857), 2 De (r. & J. 41, (;. A.; Union 
Banic of Auitralio v. [1898] A. C. 693, P, C. 

(e) Unrro^ v. rinkett (1846), 12 <1 it Kin 764, ILL.; Mant v. Leith 
(1852). 15 Boav. 524; Harford t. UnyH (18:16), 20beaT. 310; /'olfen V. 
Bdmoufon Union (1883). 62 L. ,1. (iH.) 787. 

(d) I/upton r. White, ll'Ai/e v. Luplon (1808). 15 V<e. 432; Frith T. 
Coftbrnd (1865), 2 Ifem. L 3f. 417. 42); Rfrf v. Barf (1877), II Ch.D.773. 
QOte f6), C. A.; He UaUcWt Kutafe, KnaiMnll v. ilaUett (1879). 13 Ch. 1). 
096, C. A.. diMiiiiog oo this point from IVnnell v. Itefiell (1863), 4 
De G. M. k U. 372, C. A-. and Brmm y. .4i;rtme (1809). 4 Ch. App. 764; 
Hi iHdioay, UerttUi y. Oatieay, [1903] 2 Ch. 356. Tim rule laid down iu 
D€vn\fne4 T. Nobie, Clopton'e Com (1816), 1 Mer. 629, 572, 608 (eee titles 
Bakkeks and Banking, Vol. I., p. 586; Contract. Vol VTI., p. 450), 
doee not apply as l^tweoo a truatee and his eeafni tfve Irail (i?« nalUU'>' 
Sttaie, HnateAull v. XfolUR, eopro : see The AdmircUif v. htilU (1&08). 

• 7mi» 4. 29ih 0«:tnber). but appliee es beiwcen two or more eetfuw ^e frvif 

{Ee BoUett'e EtiaU, jCiufcUvR v. Ua^leti, $upn: Hancock v. ^miU(1889h 
41 Ch. D- 456, 0. A. ; He Sienninq, Wood r. Stenniny, (1895} 2 Ch. 433). 

(e) iMptoH V. White, Wktte r. Luphn, eupra, at pp. 439 et eeq.; Cook r. 
Addieoh (1869). L. K. 7 £q. 466, per 8rUABr, at p. 470; and see 
note (e), p. 189, unit. 
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If property is purchased portly with trust mooey and portly with bict. 4. 
the money of the trusteet or of a person who is cognisant of the Other 
trust, the ctitm que trMt has a first charge upon it for the amount Bemediea. 
of the trust money (/). 

417. Where trust money is paid into a trust account at a bank, Tmt aoMj 
it remains subject to the trust (p). iruit**^ 

MOOUDt. 


Part V—Judicial Trustees. 

Sect. and Diic**Htinuanci‘, ^ 

a 

418. Under the Judicial Trustees Act, 1890(h), the court lia^fing A|>|K>ifiinuuit. 
iuris^liction in the matter (t) may in its discrotiuu, un an application 
by or on behalf of a creator or intending creditor of a trust (h), or a 
trustee (0 or benoOciary (m), ap{K>iat a person (m) ns judicial trusU^e 


(/) LupU>n V. fPAge, TVAilr v. J.Hpton (ISOAK 15 Vcw. 453 ; i*rU$ v. 
Dlokemort (U43), 0 Uuav. 607 i v. tU45), 0 Jur. 122 ; 

lamb^ V. OrU>H H W. R. 1045, wr Ks.'^diucsUT, V.*C., at 

p. 1044; Uopper v. Coaym (1660), L. K. 2 Eq. 646. 

(9) Britlqman v. Oitl (1657). 34 iteav. 303; J(9 </fvo> Ax parU Kingtlon 
(1671), 0 Oh. App. 632; Fcxian v. lianfk$*lir and Liverpool Diitrici 
Hanking Co, (16S1), 44 L. T. 4U6. Ai U» drHWiiigs on a triut ace4>uiit, ice 
title Bameeks avu Bankino, Vol 1., p. 605. 

(A) 69 60 Viet. c. 35. 

(i) The jurisdic^lion is esercisable by the Chancery Division of the High 
rourt, either Ju XA)odon or in a Uietrict registry, aud, as ruspocU trusts 
within its jurisdicUou, by a palatbo court (sw title Coouts, Vol. IX., 
pp. 120 el re;.}; and as rcspMts trusts in which Iho trust property doec 
not exceed in vaius £600, by tho tu^^truitoliiau county c<»urti uiuntiooo^l in 
ibo liankrupioy Act, 1663 (46 & 47 Viet. c. 62), ^olud. 111., or a county 
court having at tho tiujo bankrujttcy jurl^ioUou (J irlioial Trustoos Act, 
1690(594c 60 Vict.e, 35},a 2 : Judicial Tnistce Hales (8tai. H. 0. Kev.. 
VoL XU.. Supremo Court, Euglaiid, p. 911). 1607. rr. 2. 29. 30,31). As to 
the jurisdiutioD of county courts, sec title CouKTT CooutS, Vol. Vili., 

pp. 660. 661. • 

{k) liio Act does not extend to a charity (.Judicial Trustees Act, 1S96 
(69 ii 60 Viet. c. 36), a 6 (2)); but the adniioiAtratiou of tbs property of a 
decaised Uslator or intestate is a trust within the Act (ibid., s. 1 (2); 
Juditial Trustee Buies, 1697, r. 26). 

(I) Including an executor or administrator (Judicial Trustees Act, 1896 
(69 4 60 Viet e. 36). s. 1 (2); lU Ratciijf, [1698] 2 Oh. 363. per Keu- 
wicH, J., at pp. 366, 366 (where it was said that the Act authorised Uic 
removal of an executor)). 

(«) The application may be made in a pending cause or matter or by 
urififlatiDg summous (Judicial Trustee Rules. 1697, rr. 

(a) Any fit person Dominated in the application may oe appointed, 
indnding a beneficiary or relaUve, or solicitor, or s raarriM wumsD, or an 
existing trustee (Judicial Trustees Act, 1896 (59 A 60 Viet. c. 36), s. 1 (3); 
Judicial Trustee Rules, 1897. r. 6). If no one is nominated or the court is 
not satisfied u to the fitness of the person nommated, tbs court may 
snpoiot any fit person otherwise suggested {l>ouglas v. lioU/m, [1900] 2 
On. 749, C. A.), or the official solioitor of the court; and. where the proceed¬ 
ings are taken in a district registry, or a paJalme court, or a county court, 
some other official of the court may be appointed (Judicial Troitees Act, 
1896 (69 A 60 Viet. c. 36), ss. 1 (8). 6; Judicial Trustee Holes, 1897. n. 7, 
29 (3). 30 (2), 31 (3) J. Where an official of the court is appointed judicial 
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to be a trustee of the tnut either jointly with any other person or 
as sole trustee, and, lor euffioieot cause, in place ot ali or any existing 
traBteeo(o). On bis appointment the trust property is to be vested 
in him either solely or jointly with other fcrusteea as the ease 
requires (^). 

419. Where a judicial trustee desires to be discharged, he must 
give notice to the court, and state what arrangement it is proposed to 
make wil^ regard to the appointment of a Bueoessor; and an ofBeiU 
of the court will bo appointed in his place if no other fit person is 
available for tbe office (q). 

420. A juilicial trustee may be suspendod or removed on the 
\\pplication of a person interested in the trust, or, it tbe oourt thinks 
lit, Without any application (r). 

42L Tbo court may, on tbe application of anv of tbe persons 
interested in the trust, and must, if they all so desire, order that 
there shall cease to be a judicial trustee of the trust, whether the 
person who is judicial trustee continues us a trustee of the trust or 
not («). 

SsoT. 2.—Sccvrily. 

422. A judicial trustee, if not on official of the court, must, before 
hisapiiointmont can take effect, give security for the due application 
of the trust property by recognisance, bond, or otherwise as the 


tmteo, foods ooa be held by hiin under bis official title (Judicial Trustee 
Additions! Rule, ISOS (.'^lat. R. U 0. lU-v.. Vol. XII., Supreme Court, 
Eoglaud, p. 932)): sad all remuneraiioo, allowauces and payments for 
hie serrlcca is suoli are paid and applied aud the trust property is 
dealt with u the Treasury direct (Judioial Trustee Rules, 1SS7, r. IS: 
Judicial Trustee Rule, April. 1000 (f^tat. R. & 0. Rev., Vot. XII., 
buprrme Court, Rngland, p. 923)). Where an ofllcisi of the court who is 
judicial trustee of a trust dies or ceases to bold office, bis suoceeeor. iu the 
abware of direction to the contrary, bpcoitios judicial trustee, and tbe 
trust property becomes vested in hire (Judicial 1'rustoo Rules, 1SS7, 
r. 7 (4)). An official of tbe court is uut to bo appointed judicial trustee 
for uion^beri or debenture •holders of, or TOiioDa being in any other reia* 
tioD to, a company, whether incorporated or uniuoor^rated, or a club, 
and if the trust involves oairying on a trade or business, that cireum. 
stance is to be taken into account in rcfereoce to whether or under what 
apuoid couditiona he should be appointed (i^td.. r. 29). As to appointing 
the Public IVttstee a judioisl IruHtoe, seo p. 213. puit. 

(o) Judicial Tmiteos Aot, 1906 (69 00 Viet. c. 35), sa. 1. 4. The 

appoiutueDt is in tbe discretion of the cemrt, and will not be made where 
there is good reason to the contrary {He Ckiiholm, Zeqel firnmoamy 
/^oetsfy T. KnigM (1898), 43 ScH. Jo. 43; lU Eaidiff, [1898] 2 Ch. 362 
(where tee application wae refused and an ordinary tmttee was apMinted); 
Rs Jlfart^a, 11900] W. N. 129 (where Kbkewich, J., considered tee union 
of a judMiaf trustee and a privau or gratuitous trustee undesirable and 
appoioted an oidioary trnatee)). 

ip) Judioisl Trustre Rolre. 1897, r. 8. 

(g) J6iA. r. 23. The retiring judicial trustee has no statutory power of 
app^tioff his successor (Rs JoAasten, i/itti v. JeSatioii (1911), 105 L. T, 
701, jNf Kivcxi, J., at p. 708). 

(f) Jtdieisi Tnatoe Rueir 1897, n. 20, 21. 

(t) /M., r, 21 A RDDMOi should be takeo out asking for an order 
that there shall epase to be a judicial trustee {JU JoAmIow, MiiU v. 
/slaetea, supra, at p. 702), 
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eoart direeta, and with anoh saretiaa as tha court approTe§» anlesa 
the court dispenses with seeurit; ((> The coart may at any time 
reouire the amount or nature of the seourity to be yaried^or aeourity 
to M given where previously dispensed with(aX 

8bct. 8.— Admini$tration and Accounti of tAs Trtur. 

423* Except where the court considere it nonecossary, a judicial 
trustee must, as soon as practicable after bis appointment, furnish 
the court with a complete statement of the trust property ooutaimng 
an approximate estimate of tho income and capital value of eiteh 
item, and must from time to time give to the court all information 
necessary for keeping the statement correct (t). ^ * 

424. Where there is a judicial trustee, a separate acconnt of the 
trust must be kept in the namos of the trustees at a bank approved 
by the court, and the judicial trustee roust torthwilb pay to that 
account all trust money coming to his hands; and all tbu trust 
documents of title must lie deposited with that l)ank, or in such 
other custody as the court dirocts, in tlio names of the trnsbeos; 
and the judicial trustee must deposit a list of such documents with 
the court (c). 

426. Fees are preserilxHi to cover the expensos of the administra* 
lion of the Act, and, when paid by a judicial trastee, may be 
deducted out of the income of the trust property, unless the court 
otherwise directs (i). 

426. A judicial trustee may at any time Truest the court to give 
him directions as to the trust or its adminisiration, and the court 
may at any time give him such directions without any request on 
bis part(e). 

427. The court may at any time order sn inquiry into the 

administration of a trust by a judicial trnstee.or into any dealing or 
transaction of a judicial trustee (/). • 


(f) Judicial Trustee Bulea, 1887, r. 8. Where au administrator who hai 
giveD an sdminisCratioD bond is appointed a judicial trustee, be need not 
give secunty as such unless so directed by the court {ibid., t, 8S (8)). The 
amount is ordinarily lix.fifths of the satimatcd inci^me of the trust pro. 
perty (ibid., r. 8 (4)|. A preouum payable by a judki^ trustoe to a 
guarantee company oo account of hia seourity may be direoted by tho 
court to be paid out of the trust property (ibid., r. 8 (8 ))• 

(a) Ibid., r. 8 (0). 

(h) I6id.. I. a 

(c) INd, rr. 10,11. Where an official of the court is judicdal trustee, 
the court may direct that, instead of inch separate aocouot, all receipts 
may be dealt with and all payments made an«I aceounis thereof kept, in 
such manner as the Treasu^ ui^ts {ihtd., r. 10 (8)). 

id) Judicial Trustees Act. 1886 (68 & 60 Viet e. 36), s. 4 ( 3 ) ; Judicial 
T^wttee Buies, 1887, r. 32, Sched. 

(s) Judicial Trustees Act, 1686 (58 6s 00 Viet. e. 36). a I (4); Judicial 
Tniftse Rules, 1887, rr. 12, IS. 

{/) Judicial Trustees Act, 1880 (68 6s 60 Viet e. 36), s. 1 (6); Judieiil 
Trustee Bales, 1887, r. 22. 
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428. Where there is a judicial trustee the accounts of the trust 
are audited once a jear(<7) and, together with a note of any 
corrections made upon the audit, are filed as the court directs (h). 
Unless the court other wise directs, the judicial trustee'Is allowed on 
the audit deductions on account of his remuneration and allowances 
and fees paid bj him, but not on account of the expenses of 
professional assistance or hie own work or personal outlay, ^less 
authorised by the court or justified by the strict necessity of 
the CAse(i). 

Sect. 4,—HemunerQt'wn. 

429. A judirial trustee may receive out of the trust property 
such remuneration as is in each case fixod by the court, which, 
in 1 less tho court for K|»eciAl reasons otherwiite orders, covers all his 
W(»rk and personal outlay (A*). The court may, if it thinks fit, 
mako to him out of the trust pro))6rty special allowances of a limited 
amount for the statement of the trust propi^rty prepared by him on 
hie appointment, and for realising and investing or reinvestiug 
trust property, and for extraordinary trouble CAused by special 
circumetaucoH (/). 

Where a judicial trustee fails ii* comply with tho Act or the 
rules or with any din^lion of tho court or of an officer of the 
court tlinroundor, or oDicrwise misconducts himself in relation to 
tho trust, the court may, after he has had the apportunity of being 
hoard, order that the whole or any part of bis remuneration be 
forfeited (m). 


Part VI.—The Public Trustee. 

Bect. Stattm, lOiA Offti'fri, 

430. The Public Trustee is an olbeer who is appointed by the 
Lord idianccllor under the Fnblic Trustoo Act, 1906 (ti). He 

Judicial Trufttcei Act, 18V6 (69 A 60 Viet. c. 35), a> 1 (6). The court 
fixes the date to which the aocoonti are to be mado up in ea^ vear, and the 
time after that date within which the acoouots aro to bo d^ivered 
lo it for audit (Judicial Tnistee Rules, 1897, r. 14(1)). The accounts 
arc ordinarily audited by the olttcer of the couit; but if they are likely 
to inTolTe questions of diJU cully, they may be referred to a profeaaion^ 
accouniaot for report at aucb remuneration as the court fixes (iM., 
M4(2)). 

{h)*lhid » T. 15 (1). The judicial trustee is to send a copy or summary 
of the acoouQte to such benoficiarMs or other persons as tue court thinks 
proper; and the court may allow the filed accounts to be inspected on 
reasonable notice by persons connected with the trust (chid., r. 16 (3), (3)). 

il) iStd., r. 16. 

(A) Judicial Trustees Ati, 1896 (69 A 60 Viet. e. 35), m. 1 (5), 4 (3); 
Judicial Trustee Rules, 1897, r. 17. 

(1} Judicial Trustee Rules, 1897, r. 17 (3W^)* 

(m) r. 19. 

(«) 5 Edw. 7, e. 55. The obiecU of the Act are carried into effect by 
rulos made by the Lord Cl^aMe^r with the ooneuirence of iAt Trwury 
(Public Trustee Act. 1906(6 Edw. 7. c.66).a 14). Legal proceedings under 
the Act are taken ip the High Court; but in cases withm the jurUiotioo 
ofapalsttne court, that court has coocumat powers (ibid., is. 10,13,18(7)). 
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holds office durmg plBasms, rdcoiving such salftr; or fees (o) and 
boi D g Bppoi D ted on 6U ch tenns as the Treasu ry determ i n es (p). The 
Lord Chancellor appoints such officers of the Public Trustee as* 
subject to the sauction of the Treasur}% he considers necessary for 
(he purposes of the Act. and they hold office upon such terms and 
are remunerated at such rates and in such manner as the Treasury 
sanctions (g). A persoo appointed Public Trustee or an officer of 
the Public Trustee may. and. if the Troiisury so reqnirt^s, must, l>o 
a person already in the public service (r). The i'entral Office of 
tbe Public Trustee is in London {$), 

431. The Public Trustee is a corporation sole ^'ith iH^rpotual 

succession and a common seal, and am suu and lio suocl by that 
name (0< and can hold land(ii). , 

The Public Trustee may l^appoiotod to lie a judicial (ruHteo or 
to be administrahir of the proiiorly of a convict under tho Forfeiture 
Act, 1870 (j). He camiot, however. accej>t a trust exclusively for 
religious or ehiiritahte purports(^); or a trust which involves tlie 
luunageTueut or carrying on of a biLHlnces. except to tbe extent to 
which ho is aiithorml to do ho by niloa imulo under tlie Act(c); 
or a trust under a deed of arruiigeioont for tho Umolit of cre<litors; 
or the administration of an estate known or believcxl by him to be 
insolvent («/). 

Srct. i.^Ordifiarff l'rviiUr$hift. 

432. Tbe Public Trustee may be appointed, oitlior originally or 
as a new or additional trustee, to be trustoo of a will or BotUemon* 
or other instrument creating a trust, or to perform a trust or duty 
belonging to a class which he is authorisod by rules ma<lo under 
tho Act to accept, in like manner in all roRiiects an if he wero a 
private trustee, except that bo may Isi appointerl solo trusU^, 

(o) Soe p. 219. vott. 

ip) PubUe Trustoe Act. 1906 (C VAw. 7. e. 95). h^. I (1), S (1). 

(a) Ibid., e. 8 (2): see ootc in/ro. 

jf) Public Tfostco Act, 1906 (6 Kuw. 7, c. t. S (3). Tho Treasury 
may direct aoy person so sppuinted to give iMnsiriiy for performing his 
dutit4 and scconnling for mono/ rcccivoa by h'm (Public TriiKtm Rules. 
1912 (SUt R. 0.. 1912. Trustee, p. 1233).V 5). 

{•) Public TruMteo Act, 1006 (6 Edw. 7. c. 06). a 9 (4); Public Ttttstw 
Rules, 1912. r. 3. Tho Lord Clianceiinr niav, by notico in the Loiwltm 
Goiette, from time to time prescribo tbe oatablishmcut of branch officii 
and notify the appointment at such ofBoeA of oflicurs of the Public Trnsfee 
(soe the text, supra) by tbe name of deputy public trostofe, who have the 

K wers and perform tbe duties assltmed to tliom utidcr tbe rules (Poblie 
ustee Rules, 1912. r. 3 (2), 4). As from the lsl April, 1914, a branch 
office has bMQ CBtablinbed at Uaoebe^ter. 

(0 Public Trustee Act, 1900 (6 £dw. 7, c. 55) s. I (2). An inslrumeot 
sealed by him is not liable to a higher stamp duty, owing to his using a seal, 
thui il be were ao individual (ibuL). 

(•) Re Leshs'i H<u$op EitaUi, (1911] 1 Cb. 61P 
(is) Seepp. 209, 210. onfe, 

(a) 33 & 34 Viot o. 23; see title Cafuts'AL Law asv Paocsnuai. 
Vol. IX.. p. 429. 

(5) See Rs Cherry's Tnists. Bohfiuaa v. Ifsslsyaa U4hoditi Chapel 
Pw/Mses (TfUitHi for). n9U] 1 Cb. 83. 

<«} A limited power of accepting such a trust is conferred by tbe Pubbo 
Trustee Rules. 1912. r. 7. 

(d) Publio Trustee Act, 1906 (6 £dw. 7, e. 65), a 2 (1). (4X (5). 


Bmt. 1 . 

Appclnt' 

msnt. 

Statu, and 
Offieers. 


ottloo. 


• ctifix M 

* ijttce of 
jfi^omeni of 
irmt. 


0 



214 


Tettsts Ain) Tbustebs. 


Sa^r. 1 

OrdluiT 

TmUe* 

ibip. 


RctiraneDt of 
eo-UfUUe. 


Power to 
becoaie le^l 
penoQal 
npnMnta* 
tive. 

0 


DotwKhfiteDdiog that (wo or more (rofiteoe were origin&Uj 
eppoiDied (^), and notwithetandiog (hat the ioetromeot creating 
the trnet directe that the number of trustee shall not be lees 
than three (J ). He may ateo be appointed under the^Settled Land 
Act, 1882 (f)), to be sole trustee of a eetUement(h). 

433. Where the Public Trustee has been appointed a trustee, a 
CO-trustee may retire from the trust nnder the Trustee Act. 1693 (t), 
& IL without the consents thereby required, and notwithstanding 
that there are not more than two trustoU ((!:). 

434. The court having jorisdiction in the matter may grant to 
the Public TruKteo by that name, and the Public Trustee may accept 

that nutuo, probuU^ of wills and letters of administration (1). 
wifii the sanction ol the court an executor who has obtained pro* 
bate or an administrator who has obtained letters of administration 


(e) Public Trustee Act, )lK)d (6 Hdw. 7. o. C.*!). m. S. 5(0; R* 
1190S] W. N. 2.15; B$ John$ton» MilU v. (1911), 105 

L. T. 701: Ufi Fifth, Firth ▼. loveridoi, | >912] 1 Ch. S06. Subject to tbe 
Aet and the rules he may accept as oratriary trualeo any trust created 
by a trust instnunsnt or arising upon au iuteatacy, efccpttho trusts of au 
instrument made solely by way of M'curjty for money (Public Trustee 
Rules, 1912, n. ^S). Whore the will, settkinent, or other instru* 
mont cresting the trust or duty contains a direction to the contrary, 
ho oaniiut bo appointed unUws the court baring juriadiction in the matter 
(SCO tiolc(a), p. 212. aafs) so ordure (Public Trusto<« Acf. 1905 (0 Kdw. 7, 
0 . 55), s. 5 (3)). Uu may decline a trust absolutely or accept on eon- 
ditiuns. but out on the ground only of small value (ibid., a. 2 (3)). In the 
case of hts appointment by a testator his subsequent consent, and in every 
other casi) Ids previous consent, to not is requisite (Public Trustee Rules, 
lfil2.rr.S- 10; iie PiiW/c Truf^Uey. /rtftfe. [IfiU) W.N. Ul,C. A.). 
Notice of bis |uo|>oacd appointment as a new or additional trustee must, 
so far as pra«aicable. be given lo the bcmdlriaries under the trust, or to 
their guardians where they are infanta (Public Trustee Act. 1906 (6 Kdw. 7, 
0 . 65). a. 5 (4); Public Trustee Kiiles, 1012, rr. 40 (2). (3), 41); and tbe 
court may. upon application by any of thcui. within twenty .one days after 
receipt of the noUce. prohibit tbe appointment if the inteivete of all tbe 
benofleishes appear so to require (Public Trustee Act, 1900 (5 £dw. 7, 
e. 55), a. 5 (41; Rs Bop* Johnsfeac's 8cfliciMiU Trusts (1009), 25 T. L. R. 
359; Re Claremeat (1010), 25th Kebmary (unn^ported); Ra RtffA, RirfA v. 
leamdge, eaera). 

(J) Re leshVi Bfusop Eifufes. [1011] I Ch. 511. 

(0) 45 & 45 Viet. e. 38. 

(a) JU Hot4cp EtlaUt, $upra. As to payments to him of damages 
recovered by or on behalf of a (lereou of uiisoujtd mind, see title Lui^atics 
AKD PKlu^ONa ov UMSOUsn hUfiD, VoL XIX., p. 455. When tbe interests 
of tbe Public Trustee as trusuw of one astute conflict with his interests 
as trustee of another, he has no peatcr power than a private trustee to 
make a bargain with himself, and he ahould apply to tbe court to obtain 
its sauetion to any proposed compromise (Re asw Raw Btiate Trusts 
(1912). 107 L. T. 101). 

(0 55 5( 67 Viot e. 53; pp. 112. 113, trnU. 

(4:1 Publio Trustee Act„lfi05 (5 Kdw. 7, c. 55). a. 5 (2). 

(I) /bid.. 4. 5 (I); Public Trustee Rules. 19)i r. 5. The Pvblio Trustee 
is eonsidcred as id law entitled equally with any ether person or class of 
penoo^ to obtain the grant of lottere of administration; but the consent 
or oitatioo of ^e Public Tnwtue is not required for tbe grant of the 
letters to any ether person; and as between tbe Public Trustee tfid 
tile widewer. widow, or next of kin of tbe deceased, they are to be pre« 
ferred to him. unleb good oaose is shown to the eontrarv (Public Tmstos 
Act 1905 (5 £dw 7. c. 56). «. 5 fl) I 
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IQA 7 » notwithAUnding that he hae acted in the adiuiniBbation of 
tbe deceased's eetete, but only after such notice to the person 
beneficially intereeted as the court directs, transfer the estate to 
the Public Trustee for administration either solely or jointly with 
anyconUnoiog executor or administrators (m). 

8ici. S.— Cuiiodian Tru$t<e$kip. 

435. Where tbe Public Trustee is appointed custodian trustee of 
a trust (n), the trust property is to be transferred to him as if he 
were sole trustee (o); but the management of the trust property and 
the exercise of all powers and discretions under tbe trust remain 
vested in the other trustees as managing trustees (p). As bctwee^ 
himself and the other trustees, he bos the custody of all the trust 
securities and documents of title, but they have free access thereto 
and are entitled to take copies and extracts (j). * 

In detennining tbe number of trustees for the purposes of (lie 
Trustee Act, 18113 (r), the cust^an trustee is not roukonod as a 
trusteo(s). 

The i>ower of Ap|H)inlmg new trustees, when oxereiHahIo b; the 
trustees, is exercisable by tbe tuanogiug trustees alone; but the 
cuHtodian trustoo LiS the samu [)ower os uiiy olbor trustee ut 
applying to the court for the appointment of a new trustee (t). 

(m) Public Trustee Act, 1006 (S Kdw. 7, e. SG), s. A {2). Snbjoct to tbe 
provuioiii of the Act, the order of Iho court KaiicUoniiig the trausfer 
ooutersoD the Public Trustee all Uie powcniof the irauefmiug vxocutor or 
ad itiiiJ is Crater; and the trainfcrring executor or adcuiitisUater is noi 
liable in rrapect of auy act or default in referuneo to tbe estate tubsoquoot 
to the date of the order, otlier than ao act or default of Litnaolf or of some 
person for whose conduct ho is in law roaponaiblo <Public Truatoe Act, 
leOOIOEdw. 7 c. G5).!«. 012)). 

(a) As to bU appoiatincnt in Uiat capacity, see p. SO, ante. 

( 0 ) Public Trustee Act, 1906 (S Kdw. 7, C. 6Gl s. 4 (2) (a). Vesting 
orders for ilie purpose may, whore nocmary, be u ado under tbo Trustee 
Act, 1890 (50 &G7 Viet.e. 53); ice pn. ]03 ef scf., otte. All sotus payable 
to or oul i»f the incoiuo or capital of the truHt property are payable to or by 
the custodian trusloe; but he may allow the income ariaing from tlin trust 
property to be paid to tbe other UuaUee, or to such peraou or tbo baokine 
account of such persoo, as they direct; and id that case ho is uxonoratod 
from M^ing to iti application or being aniworabln fnr its loss or 
ZDi^pplication (Public Trustee Act, 190C (o Kdw. 7, o. GG), s. 4 (2) (e)). 

(p) /htd..a 4 (2) (b). Ilie custodian trustee is to concur in and periorm 
all acts necessary to enable the znanaging trvsteee U» (•vorcise tbeir powers 
of Tuanagement or aoy other jKwrer or discretion vested in thorn (induding 
power to pay money or secuniios into court), unlci»s the matter is a Lrvacu 
of trust or involves peisonal liability on him in naficct of calls or oUierwise, 
Where ho docs not so concur, be is not liable for any act or default on the 

f iart of any of the managing trustees (ibid., a. 4 (2) (d)). If he acta tn good 
attb, he is not liable for accraUng as correct, and acting upon the faith 
of, a written sutement by the managisg trustees as to a birth, deate, 
marriaffe, or other matter of pedigree or relationship, or of fact, opoo which 
tbe title to aav of the trust proptfty depends, or for actios upon lesal 
advice obtained by the managiDg trustees independently oT him (ibid., 

1.4 (2) (h)). 

(f) Jlid., a 4 (2) (ek Other mtodian trusteci have tho same powort 
(ML, a 4 (3)). 

(f) 56 dt 67 Viet, a 63. 

(f) Publie Tnutee Act, 1906 (6 Edw. 7. a 55), a 4 (2) (f). 

W Ibid., a 4 (2) (fk 
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436. On the application of either the caatodian trustee or any 
managing trustee or beoefici^r sud on uroof that the termination 
of the custodian troetoesUp is generally desired bj the beneficiaries 
or is on other grounds expedient, the court may make an order for the 
purpose, and make such vesting orders and give such directions as 
appear necessary or expedient (a). 


Sbct. 4.—Adminutration of Sioall K$tate$, 

437. Where an Kpplication to the Poblic Trustee to administer 
an estate (1^) is made by a person who in the opinion of the Public 
Trustee would be entitled to apply to the court fur an order for its 
eiln^iDistration by tho court, and the Public Trustee is satisfied that 
Ih'e gross capital value thereof is less than Xl/X>}(r), and that the 
persons beneficially rnlitled thereto are i>erBons of small means, 
he must administer the estate unless he sees good reason to the 
contrary (d). 

438. On tho Public Trustee undertaking, by a declaration under 
his bund and snat, to administer an estate the trust property 
other than stock and the right to transfer or call for the 
transfer of stuck funning ]>arl <»! the estate vest in him in like 
manner as if vesting orders for the purpose had been made by 
tho High Court under the Truslcg Act, 18113 (e ); and that Act 
applies accordingly (/). As from such vesting, any trustee 
untitled under the trust to a<lininister the ustate is discharged from 
all liability attaching to the odministraliou, except in respect of 
past acts(r;). 

439. The Public Trustee can, without judicial proceedings, take 
the opinion of the High Court uj>on any question arising in the 
courm) of an ailiiiinistmtioii (ft). 

ta) I'ublift TruKti'v Act. 1900 (6 Edw. 7. r. SS), A 4 (2) (i). 

1'tiiit is to BA/, tbo cKtftte of A deceased person [Re Devenux, ToQvey v. 
Fubtk rTV$Uf, [lOUj 2 Cb. 645. per Eve. J.. at p. 648). 

{e) 1'hat is to say, at the time when tho application is mads, although 
the original value was greater [ibid.). 

(d) ruhlio Trusn*e Act, 1006 (6 Edw. 7» c. 66), s. 3 (1); Public Trustee 
lluloe, 1012. rr. 12—1C. For the purpoees of the adminisiration he 
has (subioct to tho rulos) all the administrative powers and authorities 
exercisable by a toaeter of the Supremo Court acting in the administration 
of an estate (Public Trustee Act, 1906 (6 Edw. 7, c. 55), e. 3 (3); Public 
lYustoo Uulcs. 1912, r. 14). A refusal by the Public Trustee tosdmbister 
the estate iit»oe nut prevent hiru from exercising with respeot to the estate 
any other poweia exercisable by biro under the Act or the rules which he 
tua; be duJy appointed to exercise (Public Trustee Rolee, 1912, r. 13 (3)). 

(s) 56 & 67 Vict 0 . 53; sec pp. mn el $fq., nnte. 

U) Public Trustee Act, 1906 (6 Edw. 7. c. 66), a. 3 (2). The Public 
Tnustoe cannot himMlf transfer stock without the leave of the 6ourt(il^). 
Copyhold iaod fornung part of the estate does not vest in him. but he bu 
in respect of it the like powers, and the Tmstee Act, 1893 (66 Ss 57 Vict. 
e. 63). s. 34 (2). ap^ies in like roanoer. as if he had beso appointed by the 
ooort under ibid., s. 38, to ooQvey the land (Public Trustee Act, 1906 
(6 Edw. 7, 0 . 65), s. 3 (2)). Deposits in the Post Office Savings Bank 
standi^ in the names of dessa^ dopoeiton whose estates ate beiog 
administered bj the Public Trnstee are iraaslerred into his name (Post 
Office Savings Bank jPublio Trostee) Act, 1908 (8 Edw. 7, c. 62). 1 .1 (1)]. 

( 0 ) Public Trustee Act, 1906 (6 Edw. 7, c. 56). s. 3 (2). 

a) Ibid. i. 8 (4); Public Trustee Rulvs, 1912, r. 16. 
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440. Where proceedinge have been Instituted in any court for 
ihe administration of an estate, and by reason of its sniall vadne tbe 
court conaiders that it can be more economically Administered by the 
Public Trustee, or that for any other reasozi it should be mhninistered 
by biro, ibe court may order that it be administered by him, in liVe 
manner, subject to any special directions by the court, as if he had 
undertaken it upon an application to him for the purpi>se(i). 

SscT. i>J Truut A^uutt, 
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441. A trustee or beneficiary of a trust may apply to the Public AppUostloa 
Trustee for an investigation and audit of the condition and accounts 
of the trust (i). Notice is given, ^bero ibo applicant is a Iwnoficiary, ot secouo^ 
to every trustee, and vhoro the appUcunt is u trustee, to each 
cO'trustee and to the person entitled to the income of the trust 
property: and the applicant and the trustees may within throe months 
after receipt of the notice agree on a soticilor nr public Accountioit 
to act as auditor in (he investigation and audit. It they fail to 
Agree, the Public Trustee or some portion apiKuntoJ by liim is to act 
as auditor (0* 


442. An auditor may bo removed by an ohlur of the Cfuirt; and r«ido?a 1 cf 
if an auditor is removed,or resigns, or dies, or liocomoH bankrupt or •'*J**« soj 
incapable of acting Iwfore tho iDvoetigntion und audit is comploteil, a 

now auditor may bo appoiDtc<l in bis place in like luatmor as tho ftodiuv. 
original auditor (m). 

443. On the completion of the investigation and audit, th» 
auditor forwaMs to the applicant and to ovory trusleu a copy of the 
accounts, together with a reix>rt thereon and a cortiheate signed by 
him to the enect that the accounts exhibit a true view of tho trust, 
and that he has seen and verifiwl Ibe (rust socuritios, or, it sucli is 
tho case, that the accounts aro deficient in Uu: respects Hpocilicfl in 
the certificate (u). 


444. The amount of the anditor's rcniunemtion and other 
expenses of tbe investigation and audit is fixed by iigroernont 
between tbe trustees, the {>erAon cntitlod to Aio incoiuo of tbe trust 
property, and the Auditor, or, in default of Agreement, by the Public 
Trustee, who, in fixing it, ha.s regard to tho estimated value of the 

(•) Public Trustee Act, 1906 (6 £dw. 7, c. 05), s. 5 (5). 

(A) Ibid., s. 13. 

(0 I6id.; Public Trustee Rules, 1912, rr. 31 —37. The ioTCStigatlon and 
audit take place udIcm the High 6>urt, or, in comm witUm iU juriadictioo, 
a coQoty court, otherwise orders (Public TrusU'c Act, 1U06 (6 Edw. 7, 
0. 65). ss. 13 (1), (7). 15; aod see title Couktt Coobts, Vol. Vlll., 
pp. 679, 680). A trostee or bon^ciary canoot be appointed suditor 
(Public Traatee Act, 1906 (6 £dw. 7. e. 55). a. 13 (1)). Tbe auditor baa 
fun powers of iuspecting documents and rGUoiring infonuation ((5u2., 
s. 13 (2), (6), (7); At WiuwflM (Jamei), dtrfanra (1910), 26 T. L. R. 604). 

im) Public Trustee Act, 1906 (6 Edw. 7, e. 55). a 13 (4). 

(a) Ibid., a 13 (2). A benefieisry is enlillcd to inspect and take copies 
of the accounts, report and certificate, and, at bis own expense, to be 
furnished with copies thereof or extracts therefrom (ibid., a 19 (3) )• 
Wilfully making a statement false to any material particular in any state¬ 
ment of aoooufits, report or certificate, is puoisbable by fine or impriscninent 
or both {ibid,, a 13 (8)). 
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traflt property, the time occapied or likely to be occupied by the 
inveetigetion and audit, and other circumstancee. Uuiess he 
otherwise directs, the Amount ie borne by the estate; but he may 
order it to be borne by the applicant or by the trueteds personally, 
or partly by them and partly by the applicant (o)» 

SacT. 6 .-*Conduct oj Businm, 

445. A resistor in kept at the Central Office in London of a trust 
in which the Public Trustee is acting as trustee or custodian 
trustee, and of all OKtulos in course of administration by him, whether 
from the Cet»tnd Office or from any branch of!ice(p). Separate 
accounts of capital and income are kept for every trust or estate ( 9)1 

tlie capital and income is dealt with, and the accounts are 
auditoil, in the manner prescrilied by rules made under the Act(r). 

446. A company cannot object to enter the Public Trustee on 
its liooks on account only of bis l)oiog a corporation, and the entry 
does not constitute notice of a trust( 1 ). In dealings with property 
the fact that the {mrsoo or one of the persons dealt with is the 
rublic Trustco does not of itself constitute notice of a trust (i). 

447. Tbo Public Truntoo is oinpowcrod to employ solicitors, 
bankers, accountants, brokers and other persons, liaviug regard in 
each case to tho intorcstA of the trust, and, where practicable, to 
the oxpresR or implied wishes of the creator of tho trust and the 
other trustees, if any, and tho l>enoficiariea(a). 

446. Persons aggrieved by any act or omission or decision of 
the Public Trustee may api>eal to a judge of the Chancery 1 division 
of the lligh Coiirt in chaiubers or, in coses withiu its jurisdiction, 
to a county court (^). 

Sect. 7 .—DUchante of LioMitie$. 

449. Tho Public Trustco n{)on the grant to him of adininietration, 
or uiM»n bis appointment to act in any capacity, is not required to 
give any bond or security which would be required from a private 
person, hut is subject to the same liabilities and duties as if he bad 
giveti the bond or security (c). 

( 0 ) Pubiio Trustee Act, IIHtU (6 Edw. 7, e. 53), s. 13 ( 6 ); PublioTrustee 
Rules, 1012, nr. 36—37. '11m eesU oi wholly noneccssary applications 
may bo directed to be paid by the applicant (Re 1 /flcy. Kwell ?. Cu 6 iU, 
{1912j W. N. 147). A perm>n ordered to pay the coau can appeal from the 
order (Re (Mdy. {1911} 1 i'h. 532). 

(р) Public Trustee Rules, 1913, r. IS. Eegulatwos are made for the 
inspwtion and taking of copies of eotries in the register (ibid., r. 29). 

iq) Ibid,, r. 19. Toe Public Trustee cao, io respect of separate trusts, 
keep sepMte aeccuots m the Post Office Savings Bank (Post Office 
Savings Bank (Pubiio Trustee) Act, 1908 <S Edw. 7, 0 . 52), s. 1 (1)). 

(r) Public Trustee AcK 190a (6 Edw. 7, 0 . 66 ), s, 14; Pubiio Trustee 
Buies, 1913, rr. 17, IS, 30-29, 31—37. 

( 4 ) Public Trustee Act, 190S (S Edw. 7, e. 65), s. 11 (5). 

(I) JM.,%. 11 ( 6 ). 

(e) IM., a II (3). (3)r Public Trustee Buies, 1912, rr. 36, *3, 43 . 

( 6 ) Public Trustee Act, 1906 (6 Edw. 7, 0 . 66 ), a 10 ( Be Oddv, mra, 
•ad ice title Couvyr Courts, Vol Vllf., pp. 679,6S0. 

(с) Public Trustee Act, 1907 (6 Edw. 7, e. 66 ), a It (4), 
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450. Where & lielNlitj is incurred which the Public Trostee^ if 

he were a priyate trustee, would be personally liable to discharge, Slsehirge 
the CoDsoiidated Fund is liable to make go^ all sums requiM oi 
to discharge it; if, however, the lose is one to which neither the IdaJ^Usi. 
Public Trustee nor any of his officers has in any way contributed, nifohvis o( 
and which neither he nor they could by the exercise of roasonable lisbiuuas. 
diligence hare averted, neither the Public Trustee nor tho Con¬ 
solidated Fund is subject to any liability in respect of it (J). 

Sect. B,^limHncra(io}L 

451. The Public Trustee receives such salary or fees as the 
Treasury determines (r); and such foes arc cbiirgmblo to the public* 
in respoct of his <liiti(*s as the Treasury lixes with the sanctiuo of 
the Lord Chancellor (/X He rotains and pays out of any trust 
pro]>6rty the fees chargojiblo in respect thereof, iiiul any oxiwnsea 
w hich might have l^een rolained or paid out of tho i»ro|>erty, if he 
had boon a private trustee (y). No nlhor rowan! may f»e taken by 
him or any of his officern for discharging tho dutios <il tho office (b). 


<d) Public Trustee Act, 1006 (6 Kdw. 7. o. 0.”)), s. 7. 

{e) ;6id., a 8 ())• 

if) Ibki.. s. 0 (1). Tho foes arc anangod from time to time so as to 
pr^uoe aoDually sufficient to discksrgo iLii salari«a and iuiudoiital exponeei 
under the Act, including a sum to iniuro the tConsolidated Fund gainst 
loss (<6sd., a 9 (4)), Bud are appliiMJ iu aid of mouoys pruvidod by 
Pariiamoot for exrmises under the Act, and so far as not so appliiMl an* 

[ laid into the Exenoquer {iliid., s. 0 (3)). Thescaloof Ices is hxod by tho 
’ublic Trustee (Pece) Order, 1U13 <Hut. U. «V 0., 1012, Truslee, pp. 1241 
ef se^.)* Where Die trust property consists wliolly or in nart of reversionary 
interests or property not readily realiasMo, the Public Trustee may charge 
ao additional fee <urd., r. 6); and where the circumetanres of a tnist or 
»«Utd appear to him to render, or to be likely *o render, hisdotios in 
relation tuoroto exceptionally oticnms, ho may, wMm the approval of the 
Treasury, charge a special a^dilioiial fee, and iDa> ;nako its payment, or 
the agree tuent to pay it, a condition <if bis acct'pDng tlie trust or ad minis* 
icring llio estate {ibid., r. 6); and where hw dutica with regard to a trust 
(ir estate appear to be, or to be likely to be« exceptionally sinjpJo, or 
otherwise of an exceptional character, he may, with the approval of the 
Treasury, remit a part not exceeding onc'bolf of any fee payaolo in respect 
thereof r. 7). 

<;) Fnblio Trtxstee Aot, 1906 (6 Kdw. 7, c. r>5b a 9 (2). The incidence of 
the fees and expenses as between capiial and income is dftf!rmincd by the 
Pabllo Trustee (ibtd.. e. 9 (6)). Ho may in c< rUir> coaes commute 
fees, and may, with the approval of the Treasury, ^tuo to any mode of 
payment of fees which seems to him just and rcasouahlo (Fabbc Trustee 
(Fees) Order, 1912, n. 9—U). 

(k) public Trustee Act, 1906 (6 Kdw. 7, c. 55}, a. 11 (1). 


TUBERCULOSIS. 

Sec Food and Dttco9 ; PtrBUO Hbaltii avd Loosl ADirntBiiUTTOM* 



( Q20 ) 


TUG AND TOW. 

Sm AClfllULTT; SHlPriNO AHD NAVlaATIOlf. 


TUNNELS. 

See Hiouwayr, Strkktr, amd BmnoKs; Railways and Camalr; 
Bewriu and Drains ; Watsu Sc^prLv. 


TURBARY. 

See CoNitoNS AND Rionrs of Common; KAbr.NKSTS and Rkofitr 

A TRENimB. 


TURK’S AND CAICOS ISLANDS. 

See l)KPKNhCNiu;s and Coia^kibh. 


TURNPIKES. 

See lIiiinwAYSf Sthekth, .and liuiDOEs. 


UBERRIMA FIDES. 

See Aobkcy; Contract; Eqcitv; Family Ariunoenents; 
Gc ARAKTKK; 1\8 CUanck ; Pa mtn kksui? ; Solkttoi^s ; 
Tbubts and Tbl'stees. 


UGANDA. 


Sa PBrBNDlNClU AND COLOMRSi 
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ULTRA VIRES. 

Sn CoNPANiEs; Cojipoiutions. 


UMPIRE. 

Si'C A&BITRATfON; Ik'II.DIKO CoNTKAm, EkQINBBIIS, AND 
Arcuitkcts; IUilwaysi akd Canals. 


UNCONSCIONABLE BARGAINS. 

•SW EgDlTY; rEAVIKiLKNT AND ViODAhLK i.'oNVKYANVKS MoMT 

AND MoNBY-LnNDINO. 


UNDERLEASE. 

Sh Landlord and Trkaki. 


UNDER-SHERIFF. 

Sr'e* Shbriffb and Bailiffs. 


UNDERTAKERS. 

Ht€ BufUAL AND CbRNAHON ; COMFDLBORY i'CRCBARB OF LaKD AKD 
CoursMSATioN; Elbctbic Lightin^i and Bowxb; Gas; IUil^ 
WATS AND Canals; TtLEGaApas akd TRtBi'UoNis; Watib 
SCPPLT. 
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UNDERWOOD. 

See Aoriocltcbi ; Gommonb and Riohtb of V/OKmon ; ii^ND* 
LOAD AY<i> Te^iant ; IUtbs and BiTOfo; SErrLBESNTd. 


UNDERWRITERS. 

See Iksuiuncb. 


UNDEVELOPED LAND DUTY. 

See Kevbnub. 


UNDUE INFLUENCE. 

See. Contbact; Kgum; FicAUbui.KNT akh Yuiuaale Conveyances; 
Gim; Infants and Crildeen; Lunaticn ani> I'brhons of 
Unbound Mind ; Miehei aesentatjon ani> Fraud ; Wills. 


UNDUE PREFERENCE. 

See lUNKiiumv and Insolvency ; CABEiEns; IUilwayr and 

Canals. 


UNEMPLOYMENT INSURANCE. 

See Wore and La dour. 


UNINCORPORATED ASSOCIATIONS. 

$€4 Buu.mno Societies; Clubs; Friendly Societies; Ikpvstrial, 

pROVinEMT, AND SfmLAE SOCIETIES; LOAN SociEniS. 
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UNION OF BENEFICES. 

S6€ EcOLBUASnCAL LlW. 

UNION OF PARISHES. 

See EccLBsusTiciL Liw ; Local GovRftNMBHT ; Poor Li\T. 

UNION OF SOUTH AFRICA. 

See Dei'KKpBNcfBS and Coi/ONiisa. 

UNIONS. 

See Pool; Law. 

UNITARIANS. 

See EccL56U8TICal Law. 

UNIVERSITIES. 

See Counre; EoucAnoN; £lkctjok§; pAHLUMENr. 

UNLAWFUL ASSEMBLY. 

See CuiuiNAL Law and Frocedubb. 

UNSOUND FOOD. 


See Food and Dbvoe. 
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URBAN DISTRICT COUNCIL 

Local Gotbrnuest. 


URBAN SANITARY DISTRICT. 

Sen Local Governicrnt; Purlic Hraltu and Local 

Advinirtiution. 


URINALS. 

Sre Pi’nMc Hraltu and Local ADMisitiTniTtoN. 


USAGE. 

CttflTOM kSh lUiOKS; SlItlTINO ANO NAVJCrATinK: TtTRATRRB 
AND Other Placer or £ntertainui;nt; Trade and Taadb 
Unions. 


USE AND OCCUPATION. 

See Landlord and Trnant. 


USES. 

See Beal Propirtt ihd C0attil6 Rbal ; Tbusto and Tbubtibs. 
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USURY. 

Set MoNBT AKD MoNtT-LlN^lNO* 


VACANT POSSESSION. 

See Landloed and Tenant; Practici and PaocBDOEe. 


VACATION. 

Sff JODOUBNTB AND OlUiEM; TlUi« 


VACCINATION. 

See HiDiciNB and Phahmact ; Pobuc» Healtb and 

Local ADMiNietEATtON. 


VAGRANCY. 

See Poos Law. 
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VALUABLE CONSIDERATION. 

Se ^ Contract; Fraudulkht and Voidable Convbtances; 

SmLBNBHTe, 


VALUATION LIST. 

Batbs and Ratinck 


VALUATIONS. 

See EetATB and Othbe Death Dutibs; Revekub; 
Yalubbs and Abbiuisibb* 


VALUED POLICY. 


See Inbcranck 
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VALUERS AND APPRAISERS. 
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Ssor. 1. liioivoBt TO Act 
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AVBlTlUTlOSr. 

AUOriOlf AJID AuCTIONlUi. 
iNSUKAKOB. 

JiuiLDivo (XmrikA<jn, Knujksbm* 

Atfi) AkoiiixifeTiL 

Hbvknuk. 

Hbvenue- 

KsTATE AHU OTUBB DBATU i>UTI». 


Sbct. h—Lictncci to Act. 

462. Ever^ persoa who vnlues or ftppraises mj esUta or 
property* real or i^eraonal, or any interest in poeeewioa or 
re version, remainder* or contingency in any estate or property* real 
or personal* or any goods* merchandise, or offecU ot whatsoever 
kinder description for or in eipectation of hire, gain,fee*or reward* 
to be therefor paid to him, is deemed and taken to be an appraiser 
U) all intents and purposes (a>, and mast take out an annual 
licence Any person who acts as an apprainor or vahier for or 
in expectation of reward without taking ont th requisite licence 
liable for each offouco to forfeit the sum of and without 

such licence he cannot recover at law remuneration for work done 
as an appraiser (d). < 

{a) Appraisers Licences Act, 1806 (48 Geo. i,e. 43), s. 4; ootopare title 
Building Contracts. Ekoinrers, and Aeceitects, Vol. 111., p. 162. 
As U the effect of znaking a single TalustioD, see p. 228. poii.* m to the 
Ap)»ojQtmont of a valuer under Uie IdcIosuto Acts, 1846-1609, see title 
^ OHHONS A>*D KlOtfTS OF COMMON. Vol. IV., pp. 548 €i , EOd ES to hiS 
]H>weTs and dutiie, see pp. 550 sf mo. ; aa to the appointment of a 
valuer for the purposes of a paititioa bj order of U>e Boara of Agriculture 
aud Fisheries, soe title PARTirioy, Vol. XXI.• p. 829; as to the appoint- 
luout and duties of a valuer for the purpoeea of enfraocliiM&ent under the 
^ 'opjhold Act, 1894 (57 k 58 Viet. c. 46). seo title Coftboldb. Vol. Vlll.* 
pp. 123. 124: as to the appointment of valuers under the FiDaace Act. 
18^4 (57 k 58 Viet. c. 30). s. 10 (6). see title Rstate amd Othbe Death 
Duties. Vol. Xlll.. pp. 227.228.and of valuation oflieers for the purpoeee 
of duties on land values, see title Betekue. Vol. XXIV., p. 655. 

(4) Appraiem Liceocea Aet, 1808 (46 Goo. 3. c. 43), a 6. 

(<} 6. As to the method of oaforcingsueh lorf^ture, see BevenEe 

(Ko. 2) Aet. 1864 (27 k 28 Viot o. 66), a A 
(d) Polk T. PofM (1848), 12 Q. B. 666. Ho may, howevsE* It soeiat, 
recover moneyi expended by him la oennezioa with eseh nluatioii on 
bobiU ot hii emplojer t. U*4» (18M). 4 & B. (i. •.) 8U). 

I i 


6 lCT. I. 

LIceaoeito 

Act. 

f«»f 

liooaee. 


FebsJty, 
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VAtVTM AKB AppEATSSRS. 


8b 0T. t. 
Umcaito 

Ak. 

Ofutof 

Iteice. 

Wben lleeDoe 
9ss«ocmr/« 


SlDite 




CuBMteacj 
taddutlM io 
IfuiKnU. 


m. The lieADCA is granted by loeh officer or officer! of excise, 
snd it in socfa form as the Commissioner! of Inland BoTenue 
direct (e). It must state the true name and place of abode of the 
person who takes it out (/>, « 

454. The following persons may act as appraisers without taking 
out licences so to act, namelj, a dnly licensed auctioneer (g), a 
ooontj court bailiff authorised in writing by the connty court jud^e 
to act as appraiser for valuing goods, chattels, or effects taken in 
execution (k), and a duly licens^ house agent(i). 


465. A person who has not the known character of an ap]>raiser 
f does not become such merely by making a valuation in a single 
Instance {k). 


Bbct. 2,’^Duti€$ and iMbiliUei. 

456. Any person who purports to act as a valuer and appraiser 
holds him 0 (d( out as compoteut to act as such (f). He is not hound 
to know thti intricacies of the taw, but be is bound to know its 
general principles (m). It is his duty, notwithstanding what may 
apparently be inconipiete iostruclions, to determine whet arc thu 
facte and circuinetaDces connected with the pro])erty which it is 
necessary (or him to take into account in arriving at his 
valuation (n). In advising trustcHis as to projKirty on which it is 
proiWKeil to invest trunt (unde, a valuer should advise as to the 
amount which it is Nu(e to advance on Umt particular property, in 
addition tc» advising as to its actual value (o). A valuer should not 
be an iutcrested party in the subject-matter of the valuation(p), 
and bo should act indopcndcntly of the owner of the properly to 
ho valued (g). 


(i:) Rsveoue (Ko. 2) Act, IRS! (27 & 2S Viet c. 6C), i. 6. As to offieem 
of exviw in general, soe litlo Kevkkve. VoI. XXIV.. pp. 045. £46. 

(/) AppraUt ra Lircnrc* Act. ISOS (46 Ueo. 3. c. 43). s. 5. As the duty 
cm the lieenci* and Uie period of iUcurnmiy. see title Rxvenux. Vuh X XJ V 
)i. 048. 

(y) AppraiM'ra Lieeuces Act. 1R06 (46 <lto. 3, o. 43). s. 7 ; see also tille 
Au(*nON AND AuenoNUKS. Vol. 1.. p. 501. 

(A) t^oUQty Courte Act, 1K88 (51 ^ 52 Vu t o. 4S), i 15V ; ecu aUo tiU«« 
toUKTt COPRTS, Vol. Vi 11., p. 565; KevksCB, VoI. XXIV., p. 048, 
note (5). 

(t) Revemie (No. 1) Act, 1801 (24 A 23 Viet. e. 21). t. 11. A duly 
lieeosed appraiser msy aUo act as a hooee atfeot without further Uceace 
(iM., I. 13). 

{k) ACliiuoa ▼. FtU ( 1S16). 5 U. 5; S. 240. 

(1) Bomtr V. Oomsliiu (1858) 5 C. U. (h. s.) 236; eee title Ioekct, 
Vol. L, pp. 185 ft ley. 

{m) Jmkimr. BelAam (1854), 15 C. B. 168 ; T^rmr v. GoMwn (1878), 
L. R. 9 a P. 67. 

(«| Sham V. (ia09] 1 Cb 389, 398 ; Re 8elemoe, A'ore v. 

[1812) 1 Ck. 261.274. ' 

( 4 ) V. ewprs, at p 398; Re Mmwm, jYere v. ifeyer. ewprs. 
As to the duties of viloen in rvlatioa u> the valuatioQ of voperty for 
fikortnfe ae a trait isTestwot, sec titles NobtoaOE, Vol. XXI, pp. 101, 
109: Tbcits and Tivitxis. p. 184. Mie. 

(p) £4 Dm, Dm v. ge>»ws > ,{l>oe] 1 Ch. 82$, 843. 

(f ] Skmt T. CsiM, eiipr% st pp. 39$, 408, 404. 
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457* A valaer and ipprauer h&B a duty to hu em^Ioyor to obo Imt.i, 
in CArrying out bis wort thtt skill which m undcrtskiog the work Oit^Mtd 
wsiTSiits(f), end to do the work with reasonable caie and diligence. I dskfl tets . 
I{ he has no( such skill, or fails to exercise sack reasonable care and i 
diligence, be is liable to his employer tor the damages uaturally cveMise 
resulting from his lack of skill, care, or diligeDce(s), and cannot, 
at all events where the valuation is so inaccurate as to be useless, 
recover any remuneration for the work which be has done (t). 

He is not liable, however, to persons other than his employer (or 
such lack of skill, care, or diligence (a). 


456. A valuer and appraiser who makes a valuation which is Vrsadulat 
fraudulent, namely, ono which is either false to his knowledge, or 
one as to the truth o( which he knows or caroa nothing, with ^thn* 
intention that such valuatiou shall bo acted upon, is liable to an 
action of deceit by any person who was intended to act upon such 
valuation, and who acts upon it to his detriment (n<). 


Skct. 3i“ Ut Fix PutthaMC J*rict, 

459. lu making valuations to fix the purchaHO price, the duly nm^of 
ot the valuer is to have a rea.sonahlo degree of skill and to act witli 
reasonablQ care and diligenco. He is not in the position of au 
arbitrator (z), and is tiahla to an action lor negIigaDoe(p); hot 
the valuation, when taodo, however faulty it may be, is binding 
u^ion the valuer's employer in the alieenco ot fraud, mistake, or 
collusion, provided that it is clear that the employer agreed to bo 
bound thereby (a). 


(r) Sre p. 23H, ante. 

.;enl;ttu v. Detkaia 15 U. Tamer v. Gauldvii (1870}. 

L. U. 9 C. y hi : Sckolee t. Hr^h (1S91), 64 L. T. 674, C. A.; oooipaie 
/'ngy V. Child (lUOS), 71 L. (K. s.} 611 Va to tbe moasure of 
<Unisg(W gnu ruMy. lee itilc Damaoka. VoI. X., pj 3S1 el tea. 

(I) K^itiUy V. lHUon (Lord) (JSQO), 2 F. 6; F. 67 ; compare Ximenenny 
V £/<irliaiur(lS36}, 2 C. A: F. 37S. 

(a) Srholee v. Hixtok, euyra ; Lore r. Mook (iOnS), 03 L. T. 362, C*. A .; 
vomparo Le Lievre v. 6 ‘c;hU, [1SU3] 1 Q. It. 49f, C. A., opcrruling Cann 
V. WiUvn (ISSS). 39 Oh. ]). SO. 

(w) See Ikrry v. l*eek (ISS9), U App. Cm. 337; aud compare Ije Lwm v. 
Oo%ld» iupra. As lo repmoiilatioos without a belief iu their troth, 
cotupaio title SfisuErKESfiVTAtiOK anu Fiuun. VoI. XX.. pp. 6SS H eeq.; 
M to fraud gcuerullr, ice tMcf., pp. 769 ee^. 

(z) A valuer difTcn from as arbitrator ni that be does not boar tbs 
parties and determine judidaUy between them, but dec ides solely by using 
ills eyes, his knowledge, and fats skill (f^s Daiedy (iHilS), 16 Q. h. f). 426, 
C. A., following Vclline v. CoUine (1858), 26 Ifeav. 3'i6. and v. ffeUAom 
(1866), L. B. 2 Kxeb. 72. and diatinguishiiig JU H^pptr (1867), L. K. 
3 Q. 11.367); see. further, title AftBrnuTiow. Vol. I. 'pf. 440.441. Hence, 
A raluation in order to prevent a difference bet«eeR the parties arising 
does not preclude either party from afterwards raising a diflereDce (ffatAcr* 
heid T. 8«a Fire Office ( 1852), 14 Don). (Ct. of T75); and an agrc«* 
ment for a valuation may be oombiood with an agmment lor arbitratlifn 
if the valuation is unsatisfaotory (Jokasoa v. Uepper (1668), 4 Jur. (g. s.) 
862). 

(jr) Tunivr v. GowUea. tupra; compare title Arsithatioic, ToL 1., 
p. 466. 

(a) CoUier v. J/rciea (1868). 26 Baav. 209; WeeUe v. <7alZofd {1669). 
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460< Where sd agreement has been made for the sale or 
purchase of property to he filed by valnaUon, and the valuation is 
not or cannot he made in the mode agreed opoo, specific per¬ 
formance of the agreoTnent is not grants, as the court does not 
make a contract for the parlies, and the price is an essential part of 
the contract {b). ?^ere, however, a valuer has been properly 
appointed, and a parly refuses to permit him to value, the court 
orders that such parly shall allow the valuation to proceed (c). 
Whore there is a clear and completed contract, and the term as to 
valuation is subsidiury only, specific i)erfarmaDce is granted ((f). 

SscT. 4.— 

' * Every appraiser by whom un appraiwuunnt or valuation 
churgouhiu with Kianip duly is iimdo must, within fourteen days of 
its Uung iiiado, write it nnt, in words and figures showing its full 
amount, un duly btumiKul lUAUtriiil. It ho noghtU or omits to do 
so, or in any otlu^r maiinor disrlubos the Hitiounl of the appraise* 
inent or valualiuii, be is liable to a line of i!r>0(s). and any ]>orson 
who receives from uiiy uppniisifr or pays lor the making of any such 
appnnHeiuent or valuAlion is liahli*, unIcHa tho samo is duly writUm 
out ui id sti nil iH)d, h mv fi i lu of i**20 (/). TI lese p ro\ isi on s as to s Lam p i n g 
apply to the appralsuiucnt or valuation of any pro{)erty. or of any 


t\ h. T. 605; but Parken v. OSSS), 'Purn. ^ li. 566; and 

11 oto ( T), p. 220, antt. A s lu t Uv. Cuff r»ud k< ta\ I v, sen f i tic* M i hu'kk- 
HCNTATios AKi> Kkaud, Yol. NX.. |»p. 652 H tiftf ., and **l iniaiukn, lule 
MiSTAir., Vol. XXI., pp. 1 ft fcq. 

(6) .Vi7h^« V. Ony (IS<I7). U Vea. 4UU (valuation to l>^ by umpire il two 
vaiuon (Jieagrvc; viuucre disagree but fail to agnn uu umpire); UlHitdell v. 

(ISlO), ]? Ves. 232, 241 (price (o bi^ fixed beforo certain date; 
Udoro tbat date ono of tho parlies Ui the agrcoTurril dica); U’tUj v. JhvU 
<1HJ7), J Mor. 607 (agrcvmcut Iom'II at price GxchI by arbitrators; defendant 
rcIuacH to tign arbitration bond); Morgan v, .vifmoa (Ib53). 3 Do G. 
M. 0. 24 (agreement for aaJe of UoiJ at price to bo fixed by a jury or by 
Arbitration at A.'a option ; A. dies witlitiul cxcrcieiog option); Viekert 
V. Vickm (1867), L. 11. 4 Kq. 52Vt {agnH'oient to sell bueinoM at valuation: 
detcudaut alter appointing valuer will not let him proceed); f^orbey v. 
WhilUtkfT (1857), 4 Drew. 134 (agreement for sale of leasehold premiam 
and goodwill, together with trade tixturoa, at the valuation of two named 
peratms or thoir umpire: no price ao fixed); sec titles Sals or Goods, 
Viil. XXY., p. 148 i Nrxciric DEKroauANCE, Vol. XXVil., p. 26 ; com¬ 
pare title C'OVTICACT, Vol. VII., p. 433, iiolo {«). 

(c) Mor$4 V. Jfsrrsf (1821),Uadd.6: G. 26 : 5mitA v. Pders (1875), L. R. 
20 Rq. 511. 

(JL (Powrfdy v. ^Mieraef (2?HiU)(]SI6), 19 Vea. 429,431 (contract for lease, 
certain terms to be settled by |«raon agreed on by parties ; do such person 
agreed on); r. jQek$on (1853). 1 Sm. ^ G. 184 (agreement to bay 

lands and promisca for named sum and plant and machinery at valuarion: 
valuaGon not made; epecifie performanoe granted); Riekard$<m v. Smith 
(1870), 6 Ch. App. 649, n. 650, d. (agrci'ment for purchase of land aad 
premises at named sum, and furniture at pme to he fixed by valuers 
mutually agreed ; no valuers appointed ; spe^c performance granted as 
to land ana premises): see title Specific Perpuriunce, Vol. XXVII.. 
pp. 26. 26. 

(s) Stamp Act. 1891 (64 it 65 Viot. o. 39), s. 24 (1). Aa to stamp 
duties ge4Mralty. and the veooveiy of penalties in connexion therewith, 
see title Revenue. Vol. XXIV., pp. 700 d ssg., 703 d tog , 

(/) Stamp Act, MPl (64 & 66 Vict. c. 39). a 84 (t). 
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interest therein, or of the annnAl relae thereof, or of enj dil^^idv ^ 
tions, or of eaj repaire wanted, or of the materiale and labour Staapi. 
used or to be ueed in anj buildiog. or of an; artifieer'a work 
whatsoever (i). 

462. The following appraieemente are exempted (k) XsemptioM. 

(1) Appraiaementa or valuations mode for and lor the informa* 
tion of one part; only, and not being in any manner ohligatory 
as between p^krties either by agreement or operation of law ; 

(2) Appraisements or valuations made in pursuance of the order 
of any Court of Admiralty or of any Court of Appeal from a 
judgment of any Court of Admiralty (i); 

(3) Appraisements or valuations of property of a deceased porsom 
made for the information of an executor or other person required to 
deliver in Englaml or Ireland an aOidavit, or to record in any 
commissary court in Scotland an inventory of the estate of such 
deceasetl porson {k ); 

(4) ApproiBemonis or valuations of any properly made for the 
puqv)so of Ascertaining the legacy or succoseion or account duty 
payahiu in rcsp(K:t tlinreof (/). 

463. A Biamp (m) ia also necosHary (a) on valuations furnished siaiutcry 
to tho Board of Agriculture and Fishories (o) for the purpose of 
exchanges (;i), partitions (q), and diviKions of intermixoa lands (r), 


ts) ^tamp Act, I8U1 Sc 56 Viet. t. US), Sebed. 1., title Appraiir- 
mcot,'’ which fizoa the duty, wWo the amouut of the appraiiwnieDt or 
valuation does not exceed £5, at 3d.; exceeds £5 and does not exceed itU, 
dd.; exceeds £10 and dues not exceed £Xu, U.: exceeds £30 and does not 
oxcood £30, It. 6d. 1 exceeds £30 aoJ does not exceed £40. 2i.; exceeds 
£40 atui dues not cxrce<i £50. 6d.: tioneds £60 and decs not exceed 

£t00, 6c. ; exceeds £100 aod does not exceed £2iMV ; exoeeds £200 
sad docs act exceed £600,16«.; exceeds £500. £1. 

(A) i6td. 

(i) See titles AnuiRALTi, Vol. 2., pp. SO. 00 ^ StrimMO amd Natioa- 
T!OM, Vol. XXVI., p- 6S7. 

{k) Sre titles HeTATK and Otmkr Death Iiutik.**. Ve). XlII.. pp. 206, 
210, 215: KxECUTuns and Arninistratorb. Vel. XiV., pp. ISO. 167. 
As to iarentory duty id Scotland, see tiUo Krtats akd Other Deatu 
OUTIES, Vol. XIU., p. 305, ante (p). 

(l) See title Estate axr Other pRAm Duties. Vol. XIII., pp. 200, 
2U,2I5, 255, 206. 

(m) Tbo amount of the stamp is the lamo as on an appraisement {In* 
closure, etc. Expenses Act, 1668 (31 6c 32 Viet. e. 89j,s. 2); see note {gu 
tupra. 

(a) Inclosure, etc. Expeoses Act. 1S6S (31 6i 32 Viet. e. 69), s. 2. For 
form of Dotioe of application by v^oer for recovery of redemption money 
of rentebarge, ^ Encyclopa:^ of Forms and l*rf.'Cedeots, Vol. XIV., 
p. 3S3. 

(s) The powers and duties of the Laud CommissioDere relating to tithe 
coco ID Qta tion. copyholds and the iDcIoson!, ezcbaiige. and improvemeat 
of land were, in 1869, transferred to the Board of A^culttue, now the 
Board of Agriculture and Fisheries: see title AORlcri.ruES, VoU T., 
p. 297. 

(pi See titles Cokuoss avd Eiubts op <'(tMUOv, Vol. !V., p. 680: 
EEAL PBOrERTT AND CUATTEU RlAL, Tol. XXIV., p. 296. 

(q) See title pARrmoN, Vol. XXI., p. 830; and see. gMierally, iM., 
pp. 824 «f iM. 

(r) See title Boundarzes, Pencbs, and Partt Walls, Vel HI., p* 118. 
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m 

8in. 4. under the Tithe Commutation Acts (t), Inelosore Acts (t), and Lands 
BUmps. Improrement Act8(o); Taloatione attached to the re^rts of any 
unirersity or eotlege surveyor made for the purposes of transaotions 
to which the consent of the Board is required under the 
Universities and Ccllr^o Estates Act8{c) also require a stamp (d). 


(i) See, geDendly, lilJe RccLKSiestiCAL Lew, Vol. XI., pp. 742 «l i«f. 

(0 As to the IncloHure Acts genoraily, see titio Commons anu RiOUTS 
or Common. Vol. IV., pp. 5sri el teq.; as to the parlitioa and 
eiehanN^ of allolnionu, soe tfrid.. p. 6S0. The provision requiriog a 
▼aluatioD under the <!<ipyliol4 Acu(nowrepes)e(j}to Destainped(lncJosQre, 
etc. Eimdsos Act, ISOS A 33 Vict. e. SO), preamble, s. 2) it virtually 
repcalou by the Copyhold Act. 1B94 (57 A 5S Viet. c. 46}, I. 5S(l); see title 
' l^orriioLns. Vol. Vili.. p. 124. 

fa) As to the Ijand Improvement Acts generAlly, set litlo Land Ihprotk* 
MINT, Vol. xviH.. pp. nttti SM. 

{b) Tbe powen and duiica of the Land Commisiionora, formerly the 
CopyboM Commiiwioners, under tho Univoreities and College Estates 
AeU. ]S5S'-I8SU, were (ranMforrrd (i» tho Hoard of Agncultuxo, now the 
lloaid of Agriculture and Viaberioe. by tbe Hoard of Agriculture Act. ISSO 
(52 A 63 Vice, c. 30). a. 2, Sclied. Part U. ; see HtJo AoaictiLTtmi, 
Vol. L. pp. 20:. 296. 

(e) Ilmvemities and College KsUlca Act. 1652 (31 A 22 Vict. o. 44): 
Univorsitios and t^ollego KsUles Act Extension. 1660 (33 A 24 Vict.. c. 59); 
Universitb*s and ('o)lege KKrates Amendment Act. I860 (43 A 44 Viot. 
c. 46); Hnivoraitica and ('ellcgn Ratalos Act. 1896 (61 A 63 Viol, c. 55). 
The Hoard of Agriculture and Kisberics (see no(c(o). p. 231, on(r) may. if 
it thiuka (It. rcfiuire o valuaHon to be made by a S4'lect4ui or approval 
aurveyor as a conditien pnM'cdeut to approving projmsali fer any sale, 
enfranebisomont. excb.mcc. pnrebosc. or mongiigc under tbcao provisions 
(UniversitiCA and ('ntlcge KhUN'S Act. 165M (;fl A*. 33 Vint. c. 44). s. 2). As 
to Ibe pmvisioiia of ibe riiivcrrilice end I'ollcgo Estates Acts generally, 
soe titles Oharitirm. Vol. IV , pp. 217. 216. 228, 336, 241 ; Tort HOLM, 
Vol. Vni.. p|>. IN. 131. f33: KrcLKsrASTJrAr. Law. Vol. XI., p. 576; 
Kdpcatiow, Vel. XII-. pp. 93, (16 ; LsKt>J4>nr> ash Tf.nant, Vol. aVUI., 
P 366; SfiNE.s. Minxkam. ano QuARurrs, Vol. XX.. p. 534; Rbal 
I' lOPBITT AKII CllATTKlJ* Rkat-, Vol. XXIV., p. 355. ROte (el), 

(d) Inelosure ole. Kv]>rnees Act. 1856 (31 A 33 Vic.t. c. 80). a. 2. 


VENDITIONI EXPONAS. 

Sfe ExKCtnoN; Siiiripis ano }3AiiiFFa. 


VENDOR AND PURCHASER. 

S<e SaXiI or Goons ; Sali or Land. 
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VENDOR AND PURCHASER SUMMONS. 

I 

Si€ Piucnci AND PftocBnufti; SiLi OF Land. 


VENDOR’S LIEN. 

See Lisn ; Sale ok Good» ; Sals op Land. 


VENTILATING SHAFTS. 

Sir Skubiw and l>u.^iNtf. 


VENTILATION. 

See Factokiiw and Siiofa; Minna, Minkaalr, and QrANRtBH; 
ri’Ut.lC IIraLTII and fiOCAL AnNlNltfTtUXION. 


VENUE. 

See AiiioN; CmMiNAi. Law and F’kacticn 

AND PbOCKDI^aB. 


VERMIN. 


See AOMcotTOEB; Ganb* 
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VERMINOUS PERSONS. 

Sti Public IlmiTu axd Local Adiiiki6tuation. 


VESTED INTERESTS. 

See PKurKTCZTlfiiB. 


VESTED REMAINDER. 

Sec Hsit PtorKUTY and Cuattki^s Ural; Skitlknkhtk. 


VESTING ORDER. 

See Bankruptcy and Inbolvrncy ; CHAiariRj; Infants and 
Giiildrbn ; Lunatics and PKnsoNs of Unbound Mind ; 
Uoutoauk; Salk of Land; Tncsrs and Tuvhtbhs. 


VESTMENTS. 

Ecclbsustical Law. 


VESTRY. 

See EcGLBBUsncAL Law; Local Government. 


VETERINARY SURGEONS. 


See MbDICIMI and pHAlUfACf. 
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VEXATIOUS ACTIONS. 

See Action. 


VEXATIOUS INDICTMENTS. 

See CmMiKAt. Law and IWid^bis. 


VICAR. 

Sfr Kcri.RBiAfmcAi. Law. 


VICAR-GENERAL 

<SVr KCCI.O^IANTICAL L\W. 


VICINAGE. 

iSo CoNMoNti AND iilOIITS OF COMMON. 


VICTORIA. 

tW hnrKNUKNCIKH AND Coi4N]Ka 


VICTUALLING HOUSES. 

.Sf«* Inks and Inknkki’Niw; Iktosicatiko LiQoons. 


VIEW. 

See CRIMINAL Law and Pbooedure; ITiohwatBi Stbiets, and 

Cridass; Jviubs. 
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VILLAGE GREENS. 

I 

See Commons and Uionrs or Common; Opin Spacks and 

llKCltlSATlON GrOONDB. 


VINEGAR-MAKERS. 

See Rivrnoi. 


VINTNER. 

See CoMrANfNS; Imtoxicatiko Liquodb. 


ViS MAJOR. 

$^fe Tout. 


VISCOUNT. 

See rSKRAOKB AND PfONlTISR. 


VISITATION OF CHARITIES. 
ECCLESIASTICAL, AND EDUCATIONAL 

ESTABLISHMENTS. 


See Cbautims; Corporations; Eoolbbiastioal 

Law; EotoATioN. 
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VISITOR IN LUNACY. 

Set Lt^MinCS AMD PSBFONa OF Uhboukd Mimd, 


VIVISECTION. 

See 

VOIDABLE CONVEYANCES. 

See Fjuvdulkkt and Voin\ni.K Cdnvfvances ; OirrA. 


VOLUNTARY ASSIGNMENTS, BONDS, 
CONVEYANCES, AND SETTLEMENTS. 

See Pakkruftcy akd Isac>lvfnct; Bonda; FnAiinunsNt and 
Voidaui.k CoNVRTAMcfw; Gifts; 


VOLUNTARY LIQUIDATION. 

See CoMPANiKS. 


VOLUNTEER FORCES. 


See koTAL Fobcia. 
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VOLUNTEERS. 

Set F&Acrt>ULtKT kho Yoidablb Convitahces; M^ortoaob; 

KbOUOBKCI; PoWBBS; SBTTLSlfBVTB. 


VOTERS. 

See Elections; Local Govrunnent* 


VOYAGE. 

See Insqrancb; Biiiphnc ani> Navioatiok. 


VOYAGE POLICY. 

See Iksi rance. 


WAGERS. 

See GA¥n«> ani> WAOBWKr.; iKsnuNCB. 


WAGES. 

See Masteb abd Sertakt; SnirriHG and Natictation: TS'ork 

AND LaSOUB. 


WAIFS. 


Set OOKBTITtTlONAL LaW. 
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WAIVtR AND ACQUIESCENCE 

Se < Bills hf Exchinob^ PsoiufiosT Noris, and NtooriABLa 
iNSTBUUBNtt; CoKTBACt; DlSTBMS; EqUITT ; (lUARANTU; 
Landlord and Tbmant; Libm; Livitation or Ai^tions; 
Misriprbsintation and Fraud; Mjbtaxi; Sub or Goods; 
Sals or Land; Spbcihc Prstoemanob; Tost; Trusts and 
Trustees. 


WALES. 

S<e Education# 


WALES, PRINCE OF. 

See Constitutional Law# 


WAR OFFICE. 

See CoNSTiTonoNAL Law. 


WAR OFFICE LANDS. 

See CoNSTiTOTioNAL Law; Botal Foboss; Tram ways and 

LiOBT lUlLWATB. 


WARD OF COURT. 

See Inrants and Childw* 
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WARDS. 

Elcctions; Local Qomnum . 


WAREHOUSEMEN. 

See Bailmbkt; Carribrs. 


WARNING LIGHTS. 

Railways and Canau; Barrpjso and Navioation. 


WARRANT. 

See Criminal Law and rROCBDiRs; Maoistrates; Poucs 

SatRim AND B.viliffs. 


WARRANT OF ATTORNEY. 

S<e Jddomeniv and Orders; Mortoaoe* 


WARRANTY. 

jbVe Anihau; Aiction and AvcnoNBSRs; Bailment; 

Sale op Goods. 


WARRANTY OF AUTHORITY. 

See Aornct. 
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WARREN. 


CoUHOKR 4KD K 1 OHT 8 OP Co¥KON ; CUvB. 


WASHHOUSES. 

Sec PiMUC IliiAUTii AKn Local AuuiKi^iuTUiK ^ 

Watbu Bupm-t. 


WASTE. 

Sic K<^rm'; Lani>ix)Ui» aki> Tknant; HmLKMKNin; 
Tuusth and TuvHTitKs; Watkk KdPri.Y. 


WASTE OF THE MANOR. 

See CoVVOKH AM> IllOliTN op COMMON; C<>¥l*D7^ny rinCMARK OP 
Land AND Compbksatiok; Coptiiolds; IfioiiWAYS, BrnKSTfi, 
AND BiUDOBM. 




WASTING SECURITIES. 

Sev K^iNcrToKR AND ADviKifTRAToiw; Tuoifi> AND TiinmBa 


WATCHES. 

See Trads Marks* Tbadb Naubs, and Dr^toKS. 
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WATCHING AND LIGHTING. 

I 

Sec ELSiTtBic Liobtino akd Powee; Gab; Hiobwayb, SttKm, 

AND BuiDGEa; Locax. Government. 


WATER BAILIFFS. 

*SV( PiSHBRIES. 


WATER BOARD. 

Sec Metroih)ub; Watbr Sum.t. 


WATER-CLOSETS. 

ScK MarnoroLia; Pudi.tc IIk-vltii aku Lch;.\l Administration; 

Watbh SurrLY. 


WATER RIGHTS. 


See Easrmbnts and Profits k Prrkdre ; Watbb Supply ; 

Waters and Watercourses. 
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WATER SUPPLY. 


TAni 

Part I. POWERS AKD DUTIES AS TO WATER SUPUjT UNDER 

niE ORXEBAL 1*AW.24.1 

Sect. 1, iNTHonrcroRV.246 ^ 

Sb(t. 2. DuTiw o¥ T/»cAt AurnohiTiE*.IMt 


Sub-flccf. I. In Qunmral 

Sub^McL 2. Special Dutiea of Rural l^triot Conncila • 24!> 
Sect. 3. I'owsrs op Luoai. Autkoutika to Soitlt Wairr - 2«jI 

1. In .2.VI 

2. (Wotrnriioji aiul Ac<[uiiiliini of Work* • - 25.^ 

SuU*noct 3. liuyins of Wutrr Mainii otnl Pipoa * • 2.^^ 

Sub'ATii. 4. Supfilr of WaIct 

Sub'MjH. A of WiiW Supply .... 2UI 

Sut-H('ct. iL WatiT KAtoxarHl R^mta • • • • • 20? 

Sub-»?ct, 7. Wolh. Viitn|'»*oic. . - • - - • 

Sect. 4 . Power* op IViiiHit i\*f.\crui - • . . . 20r» 


Sect. A Powkm akij Dvtjkk oy METRot*oi.iTAN I/icai. A<tiio- 

MirrE* ..2ri6 


Pakt TI. grant of SPBCTAIi ST.\TUTORy POWERS • - m 

SWT. l. In ORNKKAt.2f»R 

Sect. 2. Dy JiOCAL Acr. 2fiP 

Skct. 3. Ry Pbov/sIoN.vi. OiuiEh.271 

Sect. 4. Tekvs ox vutca Powxui Okaxtep • • -274 

Suli*fM>ct. 1. In Goonral • *.274 

Sub-socl. 2. Thf* Watorwork* O'laiis**#. .Act* - • 274 

Sub^M'ri 3. Tbo XJtOiU of Supply.27r» 

Siib-ooct. 4. t>wcr of Poirom - • #- * * 277 

Pam ni. CONSl’RUCTION AND MAINTKKANXTB OF WATEK-' 

WORKS.2Tk 

Skct. 1. Power? Coneekkei) 2Tft 

Sect. 2. L.nxds and Stbeaes.281 

Sub-*oct 1. Application of IarAa CUuft^ A 41* • • - 2 Hl 

Sub-KOct. 2. Correction Htid Dopoeit of Plan 9 - • . 2M3 

Sub-BOct. 3. Deviation - 284 

Sub'BOCt. 4. Componaa^on Water.284 

Sub«wet. h. Mine* aud Minonls.288 

Snb-Hect. 6. Unilergroand Water • * • • *288 

Snb*eect. 7. Accommodation Works ----- 289 

SuVaoct. H. Additional Ijtnda 200 

Sect. 3. Latino of Pipes.290 

Sub-aect 1. In Private Landa 290 

Sub-aect 2. In Streeta.291 

Su^aect. 3. Intertorenoe by Olbor I'udortakari - . - 294 

Sect. 4. Szcuritt op R»moui*.296 

Sect. A Fbotectiox oi Watxs aoalsst Fouuxo • • • 297 
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Wat»r ScpytT. 


rAOB 

rv. BUPTIiY OF WATEE BY TIKBEBTAKEBS • - . 299 

6*CT. 1. Li Gkxkkai..^ • - 299 

Bicr. 1 DoMxaTtc SirmT.299 

Sect. 9. Fcbuc PuRrasi.903 

fixer. 4. EXTtXCtTON OF Piwss . 304 

fixer. 4. PXWALTIW FOB KAll.rilB TO SlTI LT • • • - 306 

fixer. A CotfxuKrcATioH ox SnKFicB Tiri:" • -307 

HuVMct. 1. I^utiiv of UndrrUkers • « . » • 307 

fiub-koct 2. ViftcA to bo Ldd by Ownori ami Ocropiert • 3(19 
fiulHSoct. 3. liability for Dofectivo NVorkH id Stioeta • •311 

fixer. 7. Watxb for Thadx akd NoNMmtfiwne PitRi*om • 312 

fixer. B. SvvTLf IK Diti.x.313 

fixer. 9. CiUBcxa pou fivpptv. *313 

Sub-wt 1. Water Batoa.313 

Hub^Mct. 2. Supply by Mi'tor ..317 

fiub-acct 3. Bcajvory of lluten and Char^'TA ... 3ts 

fixer. 10. Waitx ako Mieuffx of Wattr Svitj.ifd • • •321 

fixer. U. Becovirt or Dauaom axi> PxNAi.Tixa • • *324 

fixei*. 12. Offbicbs by Ku('t/>ykx8.323 

Part V. FTNAKt'K.325 

Skot. 1. IfOTAr. AuTiifltiiTiKa -.326 

fixer. 2. Statutoky Oompakiiw.327 

fiulvBOct. 1. Capibil.327 

fiub-aoct 2. Pnilib.327 

Sub-wot. 3. Aecoiuita.3'KI 

l^AKT VI. Ml*rrR01*OTilTAN WATl^t .SIIJTIA' .... :m 

fixer, r. TiiX Mktiioi*oi.itak Watp.r Hoard • • • -33(1 

Siib-Hoct. 1. Fonnalioii, ronafilution, and Pt^veia < 3^1(1 

fiul>-aoot. 2. Fiimttco.334 

fixer. 2- SouFCM or Watkr Srri'j.T. '.m 

fixer, 3. U'atxk for iN^vKhTir PenrosM - - - .3.37 

SulKKct. 1. IMity to l^rovide Sind $upi>]y .... 337 
Sub-aect. 2. Purity ond Sufficiency of Wutor • . -342 

fixer. 4. WiSTKR for Nok-pokkrtic Peuniexa - - -341 

SKCT. 0 . WaTXB for PuRLK? PVRPOaS* ..... ;j4fi 
fixer. 6. OhABOKA tor fiCPTI.Y.34fi 

Bub-MCt I. Water Bates.34(1 

finb>Mot. 2. Supply by Motor.34T 

Sub-seci 3. Faymeot and Bocover)* of Bates . - • 

fixer. 7. Waste, Mjsvsx. ard CoKTAiiiKAnoB • • • -349 


Far Acyuwi'taofi 6/ Lowi j 
BoiAj md W<ukkwue$ 


Cmf9^m 
i)r«wM and firvira 

fin fniMim • 


fier f»t/a C'oupuixort PuRCJiAbX ofLakd akd 

COMFXKSATIOK, 

PoBUc Exaltb akd Local Admikis* 
TBAnOK. 

CoNpAjnxs. 
fixwxxs A»t> D&AlJtA 
EASxHBiiTa AFD P&oma k Prskobx. 
Mtnioroua; Puiuc Hxaltb akp 
Local ADMonsriAnoR. 
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Ft/r • 

/iwoau . 

Local A^Uhcrilioi 
Ifcgiigwct i * 

J^uuanM • . . . 

PoUtaim ^ WoUt - 
Pyl^lkEtalik - • • 

0/ 

an^ C2miMtn|r * 
iSAi/i0 0/ fFaf0p to) 

Sirtitti • . . . 

Nummary /ftrucfietioK 
Toixaiiok of Water Uwier- 

iakt%s9 • . . . 

W<i(er JiighU - • - 


$M iiik BlQEWAltj STUm, AND BAlDOEft. 
„ IvooMB Tax 

Local OoYBBnczKT; Mstsofais. 

.. Nboliosiox 
„ KtnSAKOB. 

Watbu and Watibooumbs. 

.. POBUC n&ALXa AH D IjOC AT. AdU INtft- 

TRATIOH. 

Batss abd Eatino. 

PirnuoUtALTn and T^ocalAdminib* 
TIUnON. 

M SlIIPriHO ANT> Kavtoatian. 

HioawArs* STfitm. anu BRiDgss. 
.. Maoihtkatu. 

XncowbTax 

», £ ABRU BNT 8 AN D PfiOF ITA A rnSNDIl I; 

WaTBU and WATBROOVBSBa. 


Part I.—Powers and Duties as to Water 
Supply under the General Law. 

Srct. 1 .— Introductory. 

464 . Tlie owner of lend hag, m incidental to eueb ownerHhip, 
tlio right to collect, etore, use and uupply to others, the water that 
18 percolating therein (a). As regards water flowing in doCned 
channels, either through or 00 the houndariea of hie land, hia ^ 
ri;;lits incidental to ownership are limited by corroaponding rights 
o( other riparian owners. They iocludo tho right to uhc and consume 
the water for domeetie pnrpoees and lor his cattle, ind, lurbfaor, to use 
a reaeonable amount for the irrigation of, or 'or manufacturing 
purposes on, his land, provided th^t he returns tho water so used 
Hubstantially undiminisned in volume and unaltered in character (b); 
hat he may not use such water for the purposos^of supplying persons 
outside his land (e). He may, however, acquire by purchase or 
otherwise the rights of other owners, and so become entitled to 
divert the whole or part of the water in a stream for the purpose 
of a general water supply (d). 


Sscr. 1 . 

lutrO' 

iuoiory. 


{a) Oka$mon v. Biokardo (IS69), 7 H. L. Css. 349; BngUoX t. MHro^ 
MiAm WaUr Board, [1907] 1 K. B. 68S; wd see titles Easucsnis and 
rKomi 1 Prbndrs. Vol. XI., p. 310; Watbu ahd WATiacouRSts, 
p. 35 S, wM. 

(9) MoOarinoi ▼. Lendondorry and Lougk Steitly IMvuy, [1904] A. C. 
"lOl, par Lord HaCNaohtin, at pp. 306, 307; see titles Easbkbnts and 
f’Boms k Pmndbb, Vol. XL. pp. til at soq ; tfiNSS, Minbbals, and 
'^oabbibs, Vol. XX. pp< 668 iS $og.; Watbrs and Watieooubsbs. 
pp. iUoi$oq..^. 

(s) Swiadoa waUrytorU Oo. V. WHU and BorXo Oanal Baoigaiion Oo. 
nS75). L. B. 7 H. L. 697 ; Owsa ▼. Daviio, [1674] W. K. 176 (where e 
loeel aothorlty was ripstiaa owner). 

(d) As to purchase of water rights, see p. 366, pest. Where water rights 
ere purebaasd or granted by deed, the nature of such rights ars to hs 
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Water Supply. 


6iot. 1. 
Intro- 
dnctory. 


flgpplj for 

fCtierU 

COniQfflptlOD. 


rowflrf of 

lioitoil 

ovncn. 


465 In many places water for ^noral coDsnmption is supplied 
by individual 8 and companies without any special statutory powers, 
and their r^hts and liabilities are governed by the ceneral law(€). 
Under public general statutes local authorities have important 
duties impo^ upon them in regard to water supply, and have 
wide powers of supplying water if); parish councils also have 
certain restrictcMl powers (< 7 ), while limiM owners are empowered 
for the purp<«o of supplying water (A) to charge their lands. In a 
large number of c«ues, however, the water supply of a district is 
carried on by compuiiies onder powers contained iu local Acts or 
Provisional Orders, or by local authorities whose general powers 
have lw<*n suppletuontcd by Kucb Acts or Orders («}. 

*466. Landowners having I united in ie rests in their land may 
construct waterworks of a penuanent cbaraclor for the supply of 
wator, oitlior to |>orM)n8 residing on their land or engugiKl in lidiour 
thereon, or (or the more convvnicnt and prolitablu nfu'.r of their 
land, or for the supply of water to any local authority, water 
company, manufacturer or other person, or lor any ono or more 
of such purposes, and, subject to certain conditions, to charge their 
estates with the expenses thereof (k). Such landownerH may n<»t, 
however, injuriously olTect any water rights of other m^reoim 
without tboir consent (/), but iu connt?xion with llio ^Y 0 ^K 8 may 
by ngreenicnt purcliaMi any water right or (*as<uncnt wdikh might 
otherwise interfere with or ]trovent tho construction of tho works 
or with the supply of water(»f). 


Sect. 2.—0/ hocal Au(koritie$, 

SfR-SETT. 1 .—tifHfmK 

rro»i»iOTof 467. Where eompbiint is made to tho Ij<M‘al G<tvermncnt Loan I 
waterinppiy ^jt^Ic default in providing its district 


dotenniuad by the consirucUoa of surb deed, independently of atiynghtu 
tho parties would ban bad as riparian owners or otherwise {Whitiheod v. 
Pftrki (1868). 2 H. 6c N. 870). 

(e) As to the lisbitity of such pmonsin respect of broakiDg up the strseis 
to lay pipes, see titlo Oaa. Vol. XV.. p. 30?. and tlie case8 there cited. 

(/) 8ee tbs text injra. pp. 2 r,i H if)q.,post. By ''local authority*' h 
meant s local autbority as defined In the Public Health Act. 1875 (38 A; 30 
VIot. e. 66), oa amended; see title PoBUcHRAtTn AKi>Locai.AnviN]STRA 
TiON, Vol. XXL, p. 372« The term includes the councils of county 
boroughs, of boroughs, and of nrbou and rural dietricta. 

( 0 ) ^ p. 206. post 

(a) See ilie ti'Xf. infra. 

(t) See p. 208. post. 

(k) limited Ownert Reservoirs and Water Supply Further Facilities 
Aet, 1877 (40 6t 41 Viet. c. 31). As to the power of a landowner to 
eoutribute towards tbs expense* of a district council iu supply iog his land 
with wsler. aoe title Lakp Imfrovemsvt. Vol. XVIIL. pp. 281, 282: 
see also p. 262, post; as to the powers of lioited owners to exeeu^* 
pennaoent improvementa fftncrallv, see titles Lakp IvprovxicENT. 
Vol. XVni., p^ 283. 28At wnAMXSTS. Vol. XXV.. pp. 644, 645. 

(f) Limited Owners Reservoirs and Water Swpply Further Facilitiiv 
Aet, 1877 <40 A 41 Viet. 0 . 31), ■. 8. 

(») ibuL, s. 6. 
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with a Bupplj of water, in cases where danger arisds to the health 

of the inhabitants from the meufiicienoy or nDwholeeomenees of DatUiof 

the existing supply of water, and a proper supply can be got at a . 

reasonable co4l(n), the Board, if satisfied after dae inquiry that Awhwtin. 

the authority bus been guilty of the alleged default, most make an 

order limiting a time for the performance by the authority of 

its duty in the matter of such complaint (o)* If such duty is not 

performed by the time eo limited, the order may be enforced by 

writ of mandamus, or tho Local Government Board may appoint 

some person to perform eucli duty, and may from time to time 

change any person so appointed (p). A like complaint may be 

mode by a parish council to the county council in respect of the 

water supply of the parish, and the county oonncil, if satisfied aft^ia 

duo inquiry that the district council has so failed, may resolve 

that tho duties and powers of the district council in respect of such 

water supply be transferred to the county council ( 9 ). 

468. la certain conditions it is the duty of a local nuUiority, KMiee 
whether urban or rural, to give notice in writing to the owner of 
any house (r) within its district re^juiriug him, within a time 
therein hiiccilicKl, to obtain a propor water supply for such house, 
and to do all hucI) works os may be necessary for that purpose ( 1 ). 


(n) PersoDt in aklng the comploiot an nqulred by the Local Govoroment 
Board to furnish ovidcoee that a proper and sufficient supply can be 
obtained and at a reasonablo cost. An objection to a notice roquiriofc an 
owuor to supply bis bouse with water may amount to such a complaint; 
see p. 

( 0 ) Public ricalth Act, 1876 (38 it 39 Tict. c. 66), s. 299 2 soo tJUo 
Penue UissLTJi AKt> Local AnuiviaT ration, VoI. XXllL, pp. 377 
et The courta cannot entertain any complaint under thia pruvision 
(Ponaeff v. Otvaldlwutlt DHhm Oovwm, [1898] j . C. 887): see title 
SawaKSAKU Drains, Vol. XXV., pp. 732, 736. Foif'ra of order limiting 
time for pcrformai/cc by a rural dialrict coaooil of Uie dnty to provide 
a water supply, see Encyclopedia of Forms and Precedents, Vol. XV., 
p. 183. » 

(p) The order of the Local Govemmcol Board may confer upon the 
person appointed to perform the duty of the defaulting authority the 
power of levying rates (Public Health Act, 1876(88 8c 39 Viet. e. 66}, s. 800 ); 
see title Pubug IIealtu and Local Advinistration, Vol. ZZlIl., 
p. 37 s, note ih). 

(g) Local Government Act, 1804 (66 6c 57 Yiot. c. 73), 1 . 16 (1); see 
litle Local Govx&NMaNT, Vo). XIX., p. 376. The county oouim^ may, 
instead of so resolving, make a like order to that mentioned in the PobUo 
Health Act, 1876 (38 39 Viet, e 66), s. 299 (see note (p), s«pro), 

aod may appoint a person to perform the duty, and thereupon thePublie 
Health Act. 1876 (38 39 Viet. 0 . 66). ss. 299^302, apply, with the 

aubstitutioD of the county conned] for the Local (^vemmeBt Board 
(Local Govemnent Act. 1894 (66 it 67 Viet. e. 73), a. 16 (8) h lae title 
Local Govirnvxnt. VoL XIX.. p. 376. Por form of reeoration, see 
hDcyolopmdia of Forms and Pre^denta. Vol. XV., p. 181; for form of 
complaint by parish council, see 4^.. p. 182 . 

(r) For definition of ''owner,** see title Pcitre Hbaltb anb Local 
A nvTKiBTiunoN, Vol. XXIII.. p. 427* note ( 0 ). For form of notice, see 
Loeyelopmdia of Forms and Preeedeats. Vol. XV., p. 166. 

(s) Public Health Act, 1876 (88 & 89 Viet. 0 . 66), i. 68. For form of 
such report, tee Encyelopmdia of Forms and Prees4eot», Vol. ZV., p. 166. 
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The conditions are that li must appear to the authorit; on the 
report of its enrvejor that the house is without a proper supplj 
of water, and that such a supply of water can be furnished to the 
house at a cost for sneb supply (0 not exceeding either the water 
rate authorised by any local Act in &>rce within the district, or 
where there is no such Act in force, at a cost not exceeding 
2d. a week, or at such other oost as the Local Oovemment Board 
may on the application determine in all the circumstancee ol 
the ease to be roasonable {u). Ou euob an application the Board 
may by order fix a general scale ot charges for .ttie whole or any 
part of the <lifltrict of the local authority. The cost of the supply 
of water to any house within the area specified in the order is 
” deemed to l)C determined to be reasonable if it does not exceed 
the cost authorised hy such general scale of charges (.r). If the 
notice is unreaaonahle, as hy reason ot the ex}vense of bringing the 
water iioiog oxroHsive, an apjieal against the order of the local 
authority lies to the Local Government Board (a), 

469. If such notice to tho owner is not complied with within 
the time specified in the notice, the local authority may, it it thinks 
lit, do such work and obtain such supply, and for that purpose 
may enter into any contract with any water company supplying 
water within the district (b). Water rates may be made and levied 
on the promisee by the authority or company which furnishes the 
supply, and may be recovered as if the owuer or occupier of tho 
premises had demanded a supply of water and was willing to pay 
water rates for the same (c); aud such rates may be recovered whether 
the couneiion between the mains and the house has been made or 
not (d). Any expenses incurred by the local authority in doing any 
such works may bo recovorod summarily (e), or may, by order 


As to tho nafnro of expooMS under tliis provisjon. see title Ix^calGovbrk- 
MEST. voi. XIX.. pp. cei. 282. nse. 337. 

(0 The cujit roferrod to eTkdr4iLiy relates oaly to the snpply, aad is 
diHliuct from (he expeoie of laying loains and miJdfig co&ueiiuns io order 
to enable tbe house (oihave a supply ; see, for example, ^ouCAsnd TToter- 
toorii Cc. r. H<f*ard (1864), 18 Q. a. D. 216 i and compare Public Health 
(Wnk^r) Aoti 1H78 (41 & 42 Viet. e. 25). s. 8. which provision seems to 
applicable primarily to cosoe where the tnaius are within a rtaauQal>lo 
Uitttaiice of tbe house (Wett Lanwkife Burci f/caaeil v. GgUvy, [18911] 1 
(j. B. 377, per Oil AH NELL, J., at p. 381). 

(») Public Health Act 1875 (36 & 39 Viet c 55). s. 62. 

W X>ublio Health (Water) Act. 1676 (41 & 42 Vick. e. 25). s. 6. 

(а) Wort LaaoofAsre £iiral Council ▼. Ogilpg, supra, per Lawrance and 
(}HiHVEU, JJ., at pp. 380, 361. where it was held that the limitations of 
the amount mentioned in the Pnblic Health (Water) Act. 1876 (41 & 42 
Viet. 0. 25), I. 3, do not apply to the Poblio Health Aot, 1675 (36 U 39 
Viet. 0. 55). i. 02. 

(б) Public Health Act, J675 (38 k 39 Vtot. c. 55). e. 02. 

(s> ibid. As to the right of on owner to demand a water lupplv. see 
p. 260 . posA 

(#) Souiktmd WaUrmofki O 0 . ?. Howard, tupm. Tbe authority is not 
bound to moka the oonnulen os a eondikioii prooedeot to the company 
rMovsrlng the rate (ibid., per Steprik, J., at p. 110). 

(s) As to sueh teeovfwy. eee Public Health Aot. 1875 (38 H 30 Vick. e. 55), 
a 251 i HUe Pueuo BEALts akd Local AniONiSTRAnoH. VoJ. XXIIL, 
pp. 367, 366: as to summsrr proo^ure racroUr. Me title VAOtSTRAria 
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of the local aothority, be declared to be private unproreineot 
expeDS68(/). 

470. Local authorities iDay also require coiumon lodging-hooBes 
to be supplied with water, it it can be obtained at a roasonable 
rate (p). 

471. City, borough, and urban distriet councils may be 
empowered (ft) to make bje«laws with reepeol to keeping water* 
closets supplied with sufficient water for tlashi&g, and it will be the 
duty of such councils to enforce them. 

City, borough, and urban district councils must(i) cause fire¬ 
plugs and all necessary works, machitiery, and assistance for 
Hecuring an efficieot supply of water in case of fire to be provided 
and maintained, and lor this purpose they may enter into dh/ 
agreement with any water company or person (ft). 


8aor. S. 
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472. Subject to certain provisions heroinafter mentioned, it HnpDirioU 
is tlie duty(h of every rural district council, in addition to the 

for e?ory 

— .... -- hyijgg, 

Vol. XIX.. pj>. 589 H No preliminary resoloHon by the authority as 
h> flic iieoesaity of sneh works need appereotly be proved; oompan 
CiihnWtro v. (1874), 38 J. P. 614. 

(/) Public Ifi altli Act. 1875 (38 h 39 Viet. 0. 55). a. 63. As to Riicb 
oxponifs. sec s. 213: titles IjOCsl GovBaauKaT, Vol. JCIX.. 

)). 330: Poauc UaiLto ani> Local AnuiKiSTitAitoa. Vol. XXIfl 
]>p. 381. 382. 384. 

(9) ComiDOti Lodging Houses Act, 1853 (10 k 17 Viet. e. 41): soo 
also Public Health Acts Amondmeut Act. 1007 (7 Edw. 7, c. 53), 
s. 74: title Public Hbalto ahi> J/>cal AnaiKismATiON. Vol. XXlil., 
pp. 511. 512. 

(A) (hty, borough and urbau conuoils obtain thia power by adopting 
the Public Health Acts Amendment Act. 1890 ..*>3 5s 54 Vict. 0. 591. 

Part JIT., wfaicli. by iMd., b 2*i. amends aud sitei.dA the Public Health 
Act, 187.5 (38 di 39 Viot. 0. 55). a. 157. and rirea thia power: aoo title 
Puouu Hbaltii a?«i> Local Aiimihistkatiom. vol. XXIII., pp. 410 ft irey. 

Rural district cooneiU may adopt tbo nrowsary part of tbo Public 
Health AcN Amendment Act. 1890 (53 & 54 Vict^o. 59). 1. 23 ; see tfnd., 
se. 3, 23 (3). 50; title POBUC Ubaltii and Lopal AnutvisriUTioiff 
Vol. XXTII., p. 363. 

{ i ) Public Health Act, 1875 (38 k 39 Viet. 0. 55). a. 06; see title 
PuBUC HfALtu AND LOCAL Aumikistbation. Vol. XXIIL., pp. 546. 

549. An almost identical prorisiou is to be found in Hw Towna Improve* 
meat Clauses Act, 1847 (10 6s 11 Viet. c. 34). s. 124, but only applioa 
when incorporated in a local Act. 

(ft) Statutory undertaksra must fix and maintain such pings, if requested 
by the council (see ot. 304. 305, poll); bnt they frequently fix such pings 
without request, la the absence of snoh r^uest or agreement, the pm* 
vision above oited does not make the urban district council liable to pay for 
the maintenance (Groad Jun€iio%Weieri^k9 Oo. v. BrSR^erd Xeool Bourd* 

[1894] 2 Q. B. 735, C. A.). The proviston, however. imj»oess a atatntory 
obligation on the eouncil, which aan be eo forced by indictmaat or by 
information by the Attorney*0000841 (iftuf.. per LiNPLir, L.J., at p. 738). 

As to filing marb to indicate position of fire*plu|i. and, senorally, as 
to fire ap^aoces, see title Pwbuo Hbalth and Local ADmutsm- 
Tiou, Tol. Ufll.. pp. 548.549. Rural districts probably have power to 
iMTt ^ugi or hydnmts in their mains under the general powers givso 
by the r^o Health Act. 1875 (38 If 39 Tiot.e. 55), s. 51; see p. 254, pest 

(I) Public Health (Water) Act, 1878 (41 k it Viot. s. 15). 1. 3. 
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general daties above mentioned (a), to see that ever; occapled 
dwetling-house within its district*has within a reasonabie die* 
tance an available supply ot wholesome water sufficient for the 
consumption and use for domestic purposes of the ijimates of the 
bouse (ir). 

473. The provisions applicable to the enforcing of this duty 
are the following: Where it appears to a rural district oouncil, 
on the report of its inspector of nuisances or medical officer of 
health (c), that anv occupied dwelliogdmuse within its district 
has not such a supply of water within a reasonable diBlance(dX and 
the eouucil is of opinion that such supply can be obtained at a 
roasonable coat not exceeding a capital sum of 13«. or at 
sffbh other cost, not exceeding i!lB (c), a» the Lm^al Government 
Hoard on the application of the local authority determines 
in all the circumhtancee of the case to be roaeonahle (/), and 
that the ox]X)nso of providing the supply ought to ))o paid by the 
owner or defrayed as private improvoment ei])cnBes, certain pro¬ 
ceedings may l>e taken to effect this purpose (o). 


(o) Public Health {Water) Act, 1876 (41 A 42 Viet.c. 25),3 (proriso), 
13. This Act ii eonstrosd ss one with the Public Hc^lb Act, 1S75 
(38 & 39 Viet. c. 56)(Public Hcaltli (Water) Act. 1878 (41 Ac 42 Viet.c.25), 
A. 1). Its proTjAtuu do Dot repeal tbo Public Health Act. 1875 (38 k 
39 Viet. c. 55). A. 62. under wbico a rural authority may act (CWns Vallty 
WaUr Co. t. Treitoms (1884). 48 J. P. 279). U there are tnaiuA in the 
neighbourhood within a reaMUtuble disUnre of the hmiAO, tlie procedure 
AoM appAreotly bo noder the Public Jlr&Uh Act, 1875 (38 & 39 Viet. 
0. 55). A. S2(H>a< Mr# fufoi L'ovarilT.Opikv,!1899] 1 Q. B. 377)- 
{b) Public Health (Water) Act, 1878 (41 Si 42 Viet. e. 25), a. .3. An 
urban antborii; may he inyeeted with all or soy of tbe powers and duties 
under ibis Act, and snrh inTestmeDt may bo mode oitbrr unroiiUifioQsiJy 
or siibjoet to soy cooditioos to be st^iOed by the Local UoTeramont 
Board as to the time, portion of the uiatiict, or manner during, at, or in 
which the powers and auties are to be exercised (ibid., a. II). For fonu 
of nport by an iospector of nni^anceA and Diedicat oflierr of health of a 
rural diatrict council that an oecupird house within the district is without 
■ AUfficient water supply, see Kiicycloprdia of Forms aud Precedents, 
Vol. XV.. p. 107. 

(o) As to these ofTiciali, see title Local Goverkvemt, Vol, XIX.» 
pp. 273, 27fi el #<9.. 332. 333. 

(d) The Local GortfnmeDt B<>ird has not fixed any distance as 
reasonable. The local authority in det<*nniDiDg what is a reasonable 
distance must haye regard to the labour inrolr^ m carrying the water 
by baml. and the possibility of impure wafer being more easily obtained; 
seoLuinley. Publio Heaflh Acts. 8tb ed.. p. 703. 

(1) The words of the Puhlio Health (Water) Act. 1878 (41 & 42 Viet 0. 
25). a. 8, are '* a capital sum the interest on which at tbe rate of five per 
eentum per annum would amount to twopence per w*eok, or at such other 
cost not ezeeediug a capital sum the interest on which at the rate of five 
per ecDtum per annum would atnouni to threepence per week.** 

(/) The X^cal Goeemseot Board has etaten that tbe specified limit of 
eoat muat be taken aa referring to each individual house, and that whon 
the Mat of providing any house eonaidered individually would exceed the 
hmit» tbe council cannot require a supply to be obtained under the 
statutory proviaion.eveD U It appears that the coat of aupply for two or 
mm hows would, if distributed over these honsss, be within the specified 
limit; see Lumley. Ptiblie Haalfh Acts, 8tb ed., p. 702. 

(I) Public Heallh (Water) Aet, 1878 (41 Si 42 Viet. e. 25), s. 3; 
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474. These proceedioge are as followsThe coancil maj serre BioT.a. 
OQ the owner of the house a notice (A) requiring him within a tuns MImsI 
specified in the notice, sod not eioe^ing six months from the date 
of the service thereof, to provide such supplj, and to do all such wtaraUa 
works as may be necessary for that purpose. If the notice is not sorriMoS 
complied with at the expiration of tho time specified, the authority 
may serve a second notice on the owner informing him that if the 
requirements of the first notice are not complied with within one 
month from the date of the service of the second notice, the 
authority will itself provide euch supply, and that the expense 
of providing the supply will in that case be pa)*ab)o by the owner 
or as a private improvement expense (t). The council, on cause 
Imug shown to its satisfaction why the requiremenU of such ^ • 
notice served by thorn should not bo complied with, tnay withdrIRv 
tlio notice or tnodify tho requirements thorooi (A). Tlio owner has a 
right toobjfH!t to thesenn{uiroiuents on carhiin Kjtecifiocl groumts(f) 
l>y a momonni setting hibohjocUons ami mhlrons^ to tlui autlinrity 
witliin twenty-one days afUT service on him of the scH^onJ nolute. 

Jn i hat case tho council cannot proceed with tho oiticution of the 
w'orks wljich it might otherwise executo until it has Ikh*ii authorised 
to esocuU' the same, in certain cases by a court of Kunnuary juris- 
diction, and iu others by tlie Local Governiuont Loard(i«). 

If at the cxjiiralion of ouo month from the date of tho service Effect of ddd* 
of the bucond notice iU roquiremonts arc not compliod with, d/miiliMce, 
the council may, subject to the provisions as to its withdraw¬ 
ing or modifying thu requiremeuta or to the owner objecting, 
itself provide the supply, and for that puriiose may enter 
upon the pro mi son and exec u to all such works as apjKiar to 
it necessary for obtaining a supply of water for ilia house (n). 

Any exi)oiisea incurred by the council in providing such supply and liwumjof 
<loijig such works may, when tho bupply hu^ boeu ];rovided, bo 
recovered before a court of smuinary juz^icl on from tho owner 

{h) Furnib fur these noUecs arc cootaiacd in ibo PubliV UoaJ(b (Water) 

Act, 1S78 (41 42 Viet. c. 25), Schedule; thoM fonaa or fonus to tJio 

lik^ encct, varied as circumstances may require, may be used and aro 
deemed eulTrcicnt for all purposes & 12); seo Encyclopedia of 

Pornifi and l*r«‘ccdcnM. Vol. XVpp. 168. 100. 

(%' Public (Water) Art, 1878 f4l & 42 Viet. o. 25), a. 3. At to 

prisste improvument expenses, ace Local Oovr.XNyrjiT, Vol. XJX., 
pp.33d.Xl7 : Public Healtu and Local Aokinistration, Vol XXIII., 
pp. 381,382. 

(t*) Public Health (Water) Act, 1878 (41 k 42 Viet. c. 25), 1.3. For 
form of notice withdrawing or modilying previous uotios, see Eacyolo- 
pxdia of Forms aod Prrerdents. VoL XV., p. 170. 

(l) As to the grounds o( objectioo, see p. 252, posl. 

(m) Public Health (Water) Act, 1878 (41 k 42 Viet c. 25). s.4. For 
fr>nn of sucii memorial, sco Encydopi^ja of Forms and Frecodonts, 

Vol. XV., p. 172. 

in) Public Health (Water) Act, 1878 (41 k 42 Viet. e. 26), s. 8 (8). 

For the purposes of such ent^ tbs PnbUe Health Act, 1875 (38 k 39 viot. 
e. 55),u. 102, 203 (see title NuiSAjfci, Vol. XXL, p. 572), apply, until tbs 
works ore completed, in tbs lams mumsr ss if an order of a court of 
somoary jcrisdictioo had been made for the abatsment of a nuiaaoes on 
tha prsmiics, and t&at order bad not been complied with (Public Health 
(Water) Act, 1878 (41 k 42 Viet, o 26), a. 3 (3)f. 
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of the hoaae, or may, at the option of the eoiineil, be deolared pri^te 
DtttUf of improvement eipebaeB(a). 

Iioca] Where the ownera of two or more hoaaea have failed to compl 3 r with 

AnthoritiM. requiremenU of the notices eerved on them, and the council has 
pfQvii^Qfi of power as aforesaid to execute the works for each bouse, the council 
jotDt npplj. may, if it appears to it desirable, and no greater expense would be 
occasioned thereby, execute the works for the joint supply of water to 
those houses arid apportion the expenses as it deema just (6). Notice 
of such apportionment must be given forthwith to each of such 
owners. If any owner objects to the apportionment as unjust, he 
may, within twenty*one days of service on him of notice thereof, 
apply to a justice, who may summon the council and the other 
• owners to show cause before a court of summary jurisdiction why 
apportionuieut should not be varied, and the court may either 
dismiHs the application or make such or^r varying the apportion¬ 
ment as it thinks reasonable (c). 

Oroondiof 475. The grounds upon which an owner may object to the 
obiMtioa. requiroments of a notice as to providing a water supply to his 
house are: (1) that the supply is not required; (2) that the time 
limited by tho uotico for providing the supply is insufficient; 

(5) tliat it is impracticable to provide the supply at a reasonable 
cost; (4) that the authority ought itself to provide a supply of 
water for the district or contributory plaeo in which the house is 
situatod, or to render the existing supply of water wholesome; or 

(6) that the whole or part of the expense of providing the supply, 
or of rendering the existing supply wholesome, ought to be charged 
on the district or contributory place (d). 

H«Aritif44 If the objoctioua stated in the memorial do not include either 
objeotioDi. the fourth or fifth of the above-meutioued grounds, tho council 
may apply io a court of summary jurisdiction for an order 
authorising it to proceed with the works. The court must there* 
D{K>ii Ruuiioon the owner, and, if satisfied on hearing the case 
that the objections are not well founded, must make an order 
authorising the council to proceed with the works in tho event of 
their not being eiectited by the owner within a time limited by the 
order (r). 


(а) Public Health (Water) Act, 1S76 (41 & 42 Viet. o. 26), 9. 3 (4). 

(б) JM., B. 3 (6). Kor form of resolution of s rural district oouneiJ 
appgriioainff expeusea, see Enojoloxusdia of Forms aod ProcedooU, 
Voi. XV.. p. 174. 

(«} Public Health (Water) Act, 1878 (41 & 42 Viet. o.26),b. 6. An 
app^ Uos from such an order to the next court of quarter seMiouf 
(rubUc Haaltb Act, 1876 (38 A 39 Viet. c. 66), s. 269); see titlesU aois* 
, nuTKB, Vol.XIX.. p. 642: Public Hzaltu and Local Adkihistratiok, 
Vol. ZXni.. p. 369. For form of notice of apportionment, aee Enoyolo* 
pAdU of Forms and Preoedenta, Vo). 2V., p. 176. 

(d) Public Haaltb (Watar) Act, 1878 (41A 42 Viet. c. 26). a. 4. Astooon- 
iribuccry pUeea, tea title Local Govs&nvbvt, Vol. XIX., pp. 335. 336; 
aae ako tiUe PuBuc Hbalts abd Local ADHUfiSTmATiON, Vol. ZXIU., 
p. 361, iiote(^. 

• («) Pnblie Health (Watar) Act, 1878 (41 6f 42 Viet c. 26). a, 4. An 
appeal to quarter seasions to from the oHer of the court (Pubho Health 
Act, 1875 (38 4f 39 Tiet. e. 66). s. 269); saa titla PuBUC Hbaltb and 
Local Adhinisteation, VoL xin i,, p. xsp. 
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If the obj«ctioziB Are or inolude either or both of the foortb or ^ 
fifth grouDde, the coaaci) most forWArd 4 copy of the metoorial to fiBtiee of 
the Local Goyemmco^i Board, which may either canoel the require- Local 
ment or eqtifirm the same by an order, with or withoot AetberttUa 
modifications (/). 

476. It is also the duty of erery rural district council from time 

to time to take such steps as may be necessary to ascertain the water 
condition of the water supply within its distnct. The council 
may pay all reasonable costs and expenses incurred by it in 
so doitig. The council, or any of its oncers or any person 
authorial for that purpose by the council, having reasonable 
ground for believing that any occupied dwelling-house within the^ 
district is without a pro)»er supply of wholesome water suifici^ 
for the consumption and domestic use of the inniates of such 
bouse, must be admitted into the premises lor which such supply 
is required, or from which the water sup}dy may be derived, for the 
purpose of ascertaining whether or not such house has such a 
supply within a reasonable distance ( 9 ). 

477 . A rural district council has also a duty in respect of the sopplj to 
water supply to dwclling-housea in its dintrict erected afU*r 

the 4tb July, 187K(k), or which after tliat date are pulled down 
to or below the ground Hoor and rebuilt. The owner of such 
a house may not occupy it or permit it to be occupied, unless 
and until he has obtained from the council a certificate that 
there is provided, within a reasonable distance of the house, sue)' 
an available supply of wholesome water as appears to such 
authority, 00 tlie report ot its inspector of nuisances or of ita 
medical oflicer of health, to be sullicient for the consumption and 
use for domestic purposes of the inmates of the bouse (i). If the 

(f) Pullie Health (Water) Act, 1678 (41 & 42 \».\t c. 26), s. 4. If the 
Board coofirtoA tbs roqniremeut. it muHt iMue au order afit|jori«ing tho 
eoandl, subjucC to aoy uodificatioo the iniartl tuay nnvcHbn, to ozecula- 
tbeworkeiu tbtteveotof BuchworksootlHdii^ojiootitedtTlheoirDer witbtfi 
a time liioited by the order. Such order uiaj, if the Boi^d cooflid^^ it 
equitable, apnortiuri the expeiiee of providtog tbe supply between the 
owner of tbe bouse and tbe council, or l»etwccu tbe owner aud any btfaer 
peidOQ or persobi (ihtd.)* If tbe Board oancele tbe requiremonU upk)ii the 
mnnds meotioned in the fourth obfeetjoo, the memorial ie deemed Ic have 

r »< 4 ^ e jp %• ^ 4 Ai.Wxai««e % 4 a 




Aot. 1676 (^8 & Viet 0 . 66), s. 290 (Public Health (Water) Act 1876 
(41 k 42 Viot. 0 . 26). s. 4) ; as to eocb a complaint, see pp. 246, 247. anU. 

(g) Public Health (WaUrl Act. 1678 (41 6:42 Viot. e. 26), s. 7. For the 
purpose of snob admistion, the Public Health Act, 1676(36 ^ 39 Viot. e. 66), 
M. 102. 103. which autburise tbe oflicer to eater only upon tbe order of 
a josticp (see title Ki;iSABCS.VoL2XI..p.673). apply lo the same maimer 
as if suoh adoistioD were aeoeasery lor the pnrpo»eof examiiuiig as to tbe 
esieteDce of aay nuisance on tbe premises, sad tbe pereoa so authorised 
were an ofloer of the ManeU (Public Health (Water) Act, 1676 (41 it 42 
Viet. 0 . 25). s. 7). 

(h) The date of the passinf of the Public Health (Water) Act, 1676 
(41 At 42 Viet. c. 46). 

(t) ibid., s. 6. • Breach of thla provitioo renders tbe owner liable 
OQ conTiction by e eourt of summary jurisdiction to a penalty not 
exceeding £10 (sUd.). Permitting tenanta to put their foroitare into 



254 


WaTSB SlTfPLT. 


Biot. t. 

Dntlei of 
Loeftl 

Antboritioi. 


counoil ref 0868 to gnuit Bueb certificate, the owner may apply to 
a court of Bommary juriadiction for an order anthoriamg the 
occnpation of the boose notwithstanding the refusal of the 
certificate. The court must then eummoo the eouiAil, and il, on 
bearing the case, the coart is of opinion that the certifi^te 
ought to have be^ granted, such order may be made {ky 
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476. Subject to certain reetrictione which arc intended to 
prevent andut^ corni^tition with statutory undertakings (f), any 
borough or urban district conncil may provide its district or any 
pe^t thereof, and any rural authority may provide its district or 
any contrihutory place (w) therein, or any part of euoh contributory 
place, with a supply of water proper and sufficient lor public and 
private purposes (a), ^or those puqioHes, or any of them, such 
oniiicils have powers of coiistructiug and muintainiug (o) and of 
taking on lease or hiring waterworks (a), and in certain cases of pur« 
chasing waterworks (b), and tho rights, powers, and privileges of 
water companies (c), and they may contract with any person for a 
supply of water {4). They have also powers to maintain or close 
public wells and pumps (r). 

Two or more urban or rural districts or any of them may bo 
formed into a united district for the pur^se of procuring a common 

the bouse, tboogh ilioy do not otlierwii«e reside there, would appareotly 
amount to a technical breseb; seo IhKuie v. Fratn (190)), 3 F. (Ct. of 
1044. 

{k) Public Hesith (Wster) Act, )S7B (41 3; 42 Viet. c. 15), i. S. An 
appeaniofl from tbeorrier of the court to qaartcr scfAions (Public Health 
Act, 1875 (38 &* 39 Viet. o. 65). s. 2Cd): see title Pvblto Hbaitii akd 
Local At>iiiNimATn»s, Vol. XXIII.. p. 309. Vor form of certifleate, see 
Encyi*loi»«dia of Fornw and Pri-o^dcnU, Vol. XV., p. 176. 

(0 See p. 266, ptfSl 

{m) For tho uelinitioii of a ^'oootributory place,*’ see title Local 
C i>v*Kt(5rfiNT, Vol. XIX., PP. 335. 336. 

(»r Public Uoaltb Ac^, 1375 (33 & 39 Viet. e. 66), s. 61. 

Seep.265,poH. 

oru Waterworks " are defined as ioeladiDg streams, springs, wells, 
’ 10 , resorroin, dslems, tanks, aqueducts, outs, sluieee, mains, pipes, 
(a;U. engines, and all machioery, lands, buildings, and things for 
(hying or used for supplying water, also tbs st<»k-iii .trade of any 
apuofotnpany " (Public licaltb Act. 1375 (33 U 39 Vkt. o. 55), s. 4). 
Vol. loe p. 263, post 

(s^ to the power of sale by a company, see Public Health Act, 1876 
appw Viet. c. 65), a. 63; and p. 25S, post. 

(Publ’Qblie Bealtn Act, 1876 (38 & 39 Viot. o. 65), e. 61. Iiooal 
TSAtities can supply water to adjoining local authorities ; see p. 261, 
Vol. Ae Towns ImproTement Clausa Act, 1647 (10 6e 11 Viet, o, 34), 
piedifi, 123, oontain provisions as to contracts by local anthoiities 
(water supply, but these only apply when inoorporated in a local 
tii. As to me powers afld duties of local authorities in connexion with 
sstehng streets, see title Hiobwats, Strsxts, and Baxouxs, Vol. 
pt I ., p. 266. As to the ootiee to be given by a iwal district council 
• ore eotaing into a eootract for water sopply, see Local GovemAaot 
it. 1394 (66 % 67 Viet o. fB), s. 16 (3); tttie £oGAL GovzANiuirT, Vol 
AX., p. 249. 

^ l4«) See pp. 264 if Of., pMi 
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water supply. This may be done bv the lioeal Governraont Board 
by a i^risional Order (/). Local aatboritiee may also combine 
lor the pnrpm of ereeting and maintaining works for the benefit 
of their res^tive districts ( 7 ). 

8 cfi-SGcr. 2.—CrMtmdiM and Act/HiMtion TToriU. 

479. To provide its district or part thereof with a snpply of 
water a local authority may cooskruet and maintain waterworke, dig 
wells, and do any other necessary acts(h). Before the authority 
can exercise these powers, it must possess or acquire land for the 
purpose, and in some casas it may be necessary, in addition, to 
acquire water rights (i). Land may be acquired by agreement (ifc), 
or compulsorily by meaus of a provisional order granted bv^ 
the Lo 4 ^ Goveronient Board and confirmed by Parliatnent^n. 
Water rights not incidental to each land may be acquired by 
agreement (rn) \ but provisional orders authorising their com- 
pulsory purchase aro not issued by tbo Local Government ]^rd (n). 
and the promotion of a Bill for a local Act is, therefore, necessary 
if powers of oompulsory purchase are re^juired (o). Nothing in the 
Public Health Aoiefpl is to bo construod as authorising a local 
authority to injurinuHiy afT*>ct( 7 ) any rosorvoir, cAnal, river, or 

if) PabUc lleaUb Act, 1S76 (3S A; 39 Vicl. c. 65), s. 279; soo. gcuerjilly, 
UUe Local Ootbrkiiknt, VoI. XfX.. pp. 338, 339. Such boards are 
sometimos formed byspocisl Act; see pp. 2aH. 2011, port 
(g) Public Health Act, 1875 (38 5c 39 Viet. 0 . 55), S. 285; and see 
titlo Local QovauviavT, Vol. XIX.. p. 291. 

{h) Public HAsltU Act. 1876 (38 5c 39 Viet. c. 65). s. 6). There 
a power to conitnict certain works in tbe Towns Improvement Clauses 
Act, 1847 (10 5c 1) Viet. c. 34), s. 12). but this provision only applies 
where it is meorporated by a local Act. Ah (0 the liability ot sUtnUjry 
undertakers for no^tliLTOoe in the cou sir notion of tboir works. mn\ titles 
XKGUaaKCE, Vol. XXl . pp. 402. 464 Tost. Vol. XXVI496. 

497. As to the liability of persons allowing walor to lUH'.apo. see titles 
NroUQESCB. Vo). XXI.f pp.382. 401. 408 ; NU 1 SA> 1 C, Vol. XXI.. pp. 528. 
529; Watkr.s AKn WATKK<M>aiuB9, pp. 453 teg., : p. 296. po$t. 

(•) As to the water rights jneidouw to land, seo p. 2i6, ank: title 
Waters and WAtEftCocicsrj, pp. 424 H la?., pad. 

(k) Public Health Act, 1875 (38 & 39 Viet. e. 5d), s. 176. 

(0 Ibtd., a. 176; see title CouvouoRT PrncBASi or Lani> asp Cok* 
PIMSATION, Vol. VI.. p. 8. As to the confirmation of provisional oidors, 
ser title Pari.ia^nt. Vol. XXL, pp. 727 ti tec. 

{m) A local anChority is expressly ecuMwered to buy up any water mill, 
dam, or weir wbioh interferes with the supply of walor to its distnot 
(Fablio Health Act, 1876 (88 & 39 Viet. c. 63), s. 176); and. with the 
necessary consents, it may do acts injarionsly affecting atreami (sMd., 
ss. 327. 332). As to rights of interference with the flow ot water 
generally, see title Waters and Watbrcou&ses, pp 424 d #eg., po$U As 
to acooiring land subject to a tenant's right of wafer supply, see K$y v. 
TVmIA Cou%eil (1906). 71 J. ?. 67, C. A. 

(n) Such orders were at one time issued; but the Board was sdrised by 
the law offleers of the Oown tiiat it was not authorised to do lo, by 
reason of the Public Health Act, 1876 (38 ^ 39 Viet. c. 66). as. 827. 332 
(Report of Select (^mmittee of House of Commons on the Public Health 
Act (1816) Amendaeat Bill (1878), E. No. 134, p. ziv,). 

(•) As to inch Bills, see p. 269, post 

if) Am to thw Acts, see title ?d»uc Health aitd Local Admikis 
nuTiof, T 0 I. ^UCni., p. 361. note (a). 

(T) At to the meaning of this axpressioD generally, tee tiUe Coxfuiaobt 
P cBCBAii or Land and CoxrEiSAnoN, vol. VI., pp. 6, 43 <8 asg. The 
rsfulation of astmao, whareby a oenitantinstaad of aamtaraittentflow is 
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Sen. 8. 0 trean), or tbe feeders thereof, or the supply, quality, or fall of water 
Power* of contained therein, in cases where any body of persons or person 
would, independently of such Acts, be entitled by la\i! to preventer 
Aotboritlei relieved against such injury, unless tbe local iutbority first 
t^opplv obtains the consent (r) in writing of such persons or person (s). 
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480. A local authority may not construct any waterworks (t) 
within the limita of supply (») of any water company (a) empowered 
to supply water by Act of or order confinnod by Parliament, if and 
BO long as any kucIi oompany is able and willing to supply water 
proper and suftiiicnt for the purposes for which it is required by 
the local authority (h). This condition does not, however, prevent 
' local authority constructing works to obtain water for its own 


provided. Altliough no damage ia caiisod, is iujuHous’y afT4‘etiTig {Ro^erU 
V. OH'jfrJai (’outuil, [ISUS) 2 SOM. C. A.); and so. probably, 

would be pollution by sewage, but that might, apart from the siatuto^ 

S ir'tTixioo. give a cause of action (ManeluiUr, 8he field oad LiiMlntkiu 
{oil. Co. T. Werkoop Board of ilrohli (1807), 2S Peav. 108). Ai to inter¬ 
cepting percoUtiog water, see iTibiie v, Ckippim^ Motion Urban Diotrifi 
Council Tim*, S7th February; tiUe NVatks.i ahi> WATKarouRSKS, 

pj). 4^0. 4^1. mC. The remedy for suob interference is by an action for 
lojuoetioD aod datnages, and not for componsstion; see thflast-aoDtion<^ 
cases; Grand Junction Csasl Vo. v. S&vifar (1871), 8 Ch. App. 488, better 
re|M>rt4'd 24 L.T. 402; Jordnon v. Button, SoHtliooaiet and Drypoot Gao Co., 
nsOOJ 2 Clj.2l7, t!. A., per Vauoiian AV'iuiamv. L J , atp. 2.11: and title 
CnuruMony PoscnASi or Land and CouraNSAtiON, Vol. VI.. pp. 43 
ft Mcq. As to uilericrence with water, mv, fnrUicr, titles O)HM 0 Ne and 
UfOMTA or Common, Vol. IV.. p. 501: Fa5£hsnts and pRonrs X 1'rikdrb, 
Vol XL. pp. 310 ct to}.; MtNr^A, MiNUruu*, and Quarrirs, Vol XX., 

pp. 58H ft $^. 

(r) As to whether there can be an implied consent, compare A.-O. v. 
Luton LocfU Hoard of Ilfoltk (J858). 2 Jur. (N. S.) 180 ; A,-0, v. Bradford 
Cartal (f’ronryr/errit) (1868). L. K. 2 Fq. 71, per Wood, V.*C., at p. 81. 

(•) Fubhc Health Act, 1878(38&39 Vict.e. 63),s.332: Aee.further, title 
POBLIC HRALrii AND Local Admikpitbatiok, Vol. XXIJI. pp. 368. 368, 
nnte(f); oomparc Pubfio Health Act. 1878 (38 L 88 Vict. o. 68), i. 327 (3), (4), 
in regard to injuriously alteetingthe navigation on any river, canal, dock, 
harbour, look, reservoir or basin, in eases where persons are authorised by 
Act of Parliament to navigate or use tbe same, or to receive tolls or dues 
in resmt thereof, and also in regard to interfering with any waterooune 
in snon manner m to injuriously affect the supply ol water to any river, 
canal, dock, harbour, reservoir or basin, in cases wnere any such person or 
body of persona would have been entitled by law, if the Act had not be^ 
psaead, to prevent or be relieved i^ainst such interference, without the 
oonaent of inch person or peisons in writing: see, further, title PoBUC 
HiAM AND Local Auministratiok, Vol. XXIIL, pp. 368 et ioq. 

(f)Tor the definition of ** waterworka," aee p. 284. oats. At to works to 
supply tea water, see ffhuw*# Water Co. v. Orconoek Magiolraiot etc. (1688), 
2 k^q. 151, H. L. 

(a) Aa to tbe limita of supply of a water company, see pp. 276, 277, 
poif. 

{a) The eiprestion water oompany ** ia defined, as meaning. If not 
IsMnstttont with the eontext, "any person or body of persons corporate 
or unincorporats inppiying or who nay hereafter supply water for^ or 
their owo profit" (^bUo Health Act, 1875 (38 dt 39 viot. o. 55), a. 4). 
A municipm oorporation lupplying water for its own profit would be 
such a oompany {Woloorhtm^n Corpofoticn ▼. BiUton Conmiooionm, 
(1891] I Ch. 316. affirmed on aao^er point, fl89l] W. H. 66. C. A.l 
ih) Pubhe Health Act, 1875 (38 L 39 ^ot. e. 65). a. 51. Aa to tbe 
oemer of the power* of a eomiHuiy authorised by proviriona] order, eee 
pp. 373,174, poll, and by speoial Act, p. 277, peri. 
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use (,c\ nor does it preyent the eathoritj from enlarging and im- 
proving works of a eubstantial nature uready belonging to it(^ ; 
mit it does prevent the anthority laying pipes for water supply in a 
new ares addid to its district (e). Before commencing to construct 
waterworks within such limits, the local authority must give written 
notice to every such company within whose limits of supply the 
authority is deriroos of supplying water, stating the purposes (or 
which, and, so far as may be practicable, ibe extent to which water is 
req^uired by the authority. Any difference as to whether the water 
which any such company is able and willing to lay on is proi)or 
and sufficient for the purposes for which it is required{/'), or 
whether such purposes are reasonable, or as to the terms of supply 
if and so far as the charges of the company are not regulated ^ 
Parliament, must be settled by arbitratiuu ( 9 ). 

48i. A local authority may not, under its general powers (k), 
couiitruct any reservoir, other than a service reservoir or tank 
which will bold not more tlian 100.000 gallons, except under certain 

( 0 ] As. for ioHtSDCii, for their sewage dUposal works (H'eil ^vrrsy IVatsr 
Oo. ▼. CherUt^ Union Quardian$, (1SU411 t'h. 513). 11)6 oonditioo does 
not spparcnlly apply to works for proviaing a pure supply of water to a 
public well, eiifcm nr reservoir; sec pp. 264. 26 r>, po9t. 

(d) Cleveland IPcler Co, v. B^doar Local Boon, tlS95j t Ch. 168. 
approved in Uuddortfiold Corporoiion v. ICavf%$ihorpo Urban CameU, 
[lS97]2Cb. 121. C. A. 

( 0 ) See Stidikrtfield Corwralion j. RaftmOtorpe Urban Council, tupra^ 
where the ordor adding tno area made no provision for water supply. 
At to such alteratloas of area, and as to whether such a provision could 
be made, see title Ia>cai GovKaNifx>iT, Vob XIX.,p. 377. As to a clause 
reHtrictiug the laying of mains as distingnUhod from eerrioe pipoa. see 
TFitittin^low Oat Light and Colo Co., Lid. t. CketitrJUid Oat and Water 
Board. flUl4] 1 Ch. 270; afBrrood. [19U] 2 Ch. 146. C. A. 

if) The company must have both the power to supply and the waUr 
(KMAmond Watervorkt Co. and Southwark and VauTium naltrworkt t% v. 
fiKitffumd (^Hrr 4 *y) Vtttty (1676), 3 Cb. D. S2). If company with the 
necessary powers is taking steps to supply the wate** within a reasons hie 
time, it appears to be r^dy and willing (Newhaven and Sta/ord Water 
Co, T. 2^010600014 i)i 0 lnrl ImkoI Board (1682). 72 L. T. Jo. 226; Bognor 
WaUr Co. v. Bognor Local ifoord (1894). 70 L. T. 402). In the case of new 
companies, or compaoiee and oorporatiooa whose limits of supply are 
ezUaded, a dause is coomouly inserted removing the above conditiou, if 
after so many years from the pas.dng of the special Act the company is 
not tumishing, or prepared on demand 4 o furnish, a sufficient supply ef 
water ; see Model Water Bill. 1913. clause 24. 

ig) PubUe Health Act 1876 (38 U 39 Viet. c. 66 }, s. 62. The arbitration 
is held in xhanner provided by that Act, as to which see title Poblio 
Bbalth avd Local AninjfUTBAtiOK. Vol. XXIIL, p* 367. As to the 
matters over which an arbitrator has juriadietion, see B$ Joadon Laoal 
Board and Itadon Walmtorkt Co. (1888), 69 L. T. 844, Mr Kat, J., at 
p. 846, reversed upon a technical point (1889), 41 Ch. D. 62, C. A. For a 
form of notice by a local antboritv to a water company, see EneyclopmdU 
of Forms and Fieccdents, Vol. XV., p. 148. 

(A) That is, the powers under the Public Health Acts (see p. 264, 
SSI 0 ; title Puiuc Bualtb abd Local AuviKiSTtATiov, Vel. XXIII., 

! k 361, note (a)); but au authority may be empowered to do so by a 
oeal Act. For further provimons with respect to the security of reservoirs. 
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conditions. The anthority mnst, at least two months before 
commeneiag to construct such a reservoir, give noUce of the intended 
work by advertisement m one or more of the loc^ newspapers 
circulating within the district in which the reeer^oir ^ to be 
construct^ {{). Any porsoo affected bj tlie intended work and 
objecting thereto may serve notice in writing of snob objection on 
the local softority at any time within tiie said twe months, and in 
such case the loctd acthority most not commence Uie intended work 
without the sanction of the Loeal Government Board, granted with 
or without TuodificiUion ol the work after local inquiry, unless the 
objection is withdrawn. The Board may, on the cipplication of the 
local authority, ai>]>oint an iusjKK'tor to make (ho inquiry (k). 

482. For tbo pnr|M)so of supplying water to its district or part 
the roof, a local authority may hike on lease or hiro any water • 
works (f), uud uuy w^ater comi)aiiy may loa'ie iU w'atcrworks to any 
local authority (m), 

A local authority tnay also for the like purpose, with the 
sanctmu of the Lical Govonnnent llnard, purchase any waterworks 
or any water or right to take or convoy water, either witlilu or 
without its district, and any rights, powers, aiul privileges of any 
wiit<Tr company (0, Tlio dirtn^bu's of any water company, in 
purbuauiHj of curuunrosolut^niKirO pashud for the purp')so, may soil 
and tniuxtcr to any local uutboriiy, on such turms us may lie agreed 
on lietwcon the company and the auihority, all the rights, 
powers and privileges, ami all or any (*t the waterworks, preiniKes, 
and other property of the comuAuy, but subject to all liuliilitios to 
which the same ivto snhjiH't at t lie time of such puvclia.so {•>). 


(t) For fnno vt aJv‘m<«/Lii*'Ul. Lucyelo)»a(li4 ol Porm^ and 
Vol. XVm p. 

(iq Puhlic Hoalch Act, iS7r>(3S A 39 Viet. c. Sd), s. C3. The inquiry 
M US 10 the prupriotr of tlio intomliHl worb uud into the otijeotions 
thnrctcK Tfio inspcct<jr roport to the Boanl thorcoo, aiiU ou rccoiTing 
KUitli 4*01)0rt the Uourd nmy make au order disallowing, or ^owiug with 
Kn^'.h modiRcatioos. if aSiy. a? itdeciD’i ftoct^try, the intended work (t^id.). 
Kora form of app1ie.i(i<m to theI«ocul Goyo<pimont Uoard for an inquiry as 
to lUo coustnicuon o( a rcs<*fvoir hy a local authority, see Encjolopedia 
Of Kiirmsaud Prccc*lcnl.>, Yol. XS'., p. 151. 

(l) Public Health Act. 1S75 (38 & 39 Vii t e. 55). s. 31. For a form of 
sgi'^'oioi'itt for sale of a waier underiakime by a water company to a looa) 
author)t\% «oo Kuoyoloitdxlia of Kvrm^ »md Precedents, Vol. XV., p. 21$. 

(m) Pubho Uealtli Act, 1S73 (3S & 39 Viet, o 35), s. 03. For the 
dcniutioQa of ** waterworks/' hoc note (a), p. 234, oafs, and of water 
eompahy/' eeo note fa),"p. S56» oafe. 

(a) in the case of a ’Company registered under the Companies (Con- 
eolidatioo) Act. 190S ($ Edw. 7, e. 69) (see title Cokpakies, VoI. V., 
pp. 33 ef $cq.). Che reaeiuCfoii must be a special resolution of the members 
passed in manner provided by« tiiat Act, and in the case ol any other 
eompaay (see ibid., pp.'874 it seq ), a reeolutloa passed by thiee^foorths 
is auiQber and value of" the members presaai, either nenooaliy or by 
proxy, at a meeting sperially oonvoned with notioe of tno businosa to be 
srHiisaetrd (Pi^Mo Health Aet, 1873 (38 U 39 Ynt. e. 33). e. 83). 

(o) ibid. s. 63. DebetHtara^holders of a oompaay anthonsed by pro* 
visional order to carry on a water undertakmg are not entitled to an order 
ioc sals Of the thdertakiegfBMer v. Herts and HMiti JraCervorhi Gib 
(1889), 41 Ch. D. 399 1 see Cpufakibs. VoL V., pp. 880,738). 
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488 . Where a local authority supplies water within its district ^sfUa^ 
it has the same powers, and is subject to the samo reetrictioQB, lor 
carrying water Tnains within or witboat the district as in the VMvmaisi. 
case of sewers (r); and in regard to the support for such mains 
and other works for water supply the authority has the same rights 
and is subject to the same duties as in respect of sewers and^ 
works of sewerage (a). ^ 

For the purpose of enabling a local authority to supply water Bresklu* 
it has the same powers as are usually eonferr^ upon s^tulory 
undertakers with renpcct to the breaking up of streets for the pur* 

))Oge of laying pipes{/ j), in coses where the local authority has not 
the control of tl;c Riroi{ts(rh uud with ros}»oct to the conimuuieation 


(p) Aa to tho cornu ruc.iioA of such an aareonkeut, see irtinl t. UVtvcr* 
Aempfen WaUrvork^t Co. (1S7fh L. K. 13 Kq. .43. 

(q) The practice ol i’arlieuikut io regard to the compulsory porchase ot 
water ojidertaluDge is nirniiar to that io regard to ffisundertakuigt; see title 
Uas, VoJ. XVm PP* 321, 3*i2. When tho water uudortaking ex tends boyood 
the divtrict of a local authonty, a like clanee is commonly ioeerted as in 
the corresponding case of a gas undortakiog ; eoc As to the basis of 
calculation of the price, tee CVccAlon aad Middlesbrough WaUr Board v 
Rirkleaiham Local Board, [1SS3] A. C. 444, where the special Act wa« 
ji<»t for the ujtohseo of '* the uudertaking.’* bat of Uio " maios, piiics, 
:\iid fittings ’ ; the basis would hare boon diffi^nt if the word " under- 
lakiug'* had been used. Hoc. gmierally, tho cases cited in title Gas, 
Voi. XV.. p. 332, note (f) : Bfi London County Oouacil and London Slreot 
Tnmioayi <‘o„ [ISS4] 2 Q. B. 18S. 192,221, C. A., affirmed, [18941 A. 0. 
4S9 ; Perih Quo Oo., LUi. r. Perth (tVfy) Vorporalviit 11911] A. C. 600, P. C. 
As to purcltaso bj a board, see, for example, Hetro,K>hi Water Act, 1002 
{2 £dw. 7, c. 4l}j and pp. 33U cf se^., jtooi. 

(f) Pablic Health Act, 1876 (38 k 39 Viet. o« 66], e. 64. As (o tijose 
powers, see i5td., M. Id, 32^34$ title Mewsks AJiD L>nAiNS, Vol. XXV., 
pp. 731 ef leq. For form ot survey or ’h report U> local authority ae to 
Dooessity for canring a maiu through privalo bnde, see F.iiryolopcedla of 
Forms and PrtmedeoU, V ol X V*.^. 152. As to worlm outsido the district, 
see/ones r. Cenioay and Ooheya Bay Water Supjdy Board, [1893] 2 Ch. 603. 
C. A. These powem enable the local authority to lay mainc in streets 
dedicated to the pnhUc. although such streets are not ropairahle by the 
inhabitaute at large (fJiilr, Waliatey Local Doard, [18114] 1 Ch. 138, C. A.; 
bat eompore Hodkdl Gar Ge. v. BiigaU Baml VcumU, K. B. 

666; PoslmciUr-GcnenU T. IfsiKloii Grban Council, [1914] I &. B. 6A4, 

‘ A.). For form of advortieemeat by a local aatbority plita jntentiOB to 
by a main outside its divtriot, see Bncyclopcdia ol Forme and Pwedote, 
Vol. XV., p. 165. 

{a) Palme Health Act, 1876 (B^port of Sewers), Amendment Act, 1883 
(46 k 47 Viet, c, 37>, which imEes to mj works of water sapply. 
geuerally, titles Con^cXAOar ruacaasa or Loio amd Coktxiissxiov, 
Vol. VI., pp. 165.156.163; Siwngavn Drsiss. Vol. XXV.,pp. 748. 749. 

(6) Thmo are eoatained in the Wegerworks Clauses Act, i847c(10 6s 11 
Viet. e. 17). is. 26*-44, whirii are iaoorporateil in the Pablio Hwili Ac^ 
1876 <38 4 39 Viokc. 66). s» 67 ; see BP- 391 4t see., post 

(e) Both orbao aod roiel aathoritfeehave now the geoenJ eontrol o( tho 
•ta^ete; see title HiOiiwa7a,8imn, aku Bainoxs, Vol. XVI.. p, 811 1 

x 2 
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|nra (o be laid b; the uDdertakers (d) or by the iohabitaotB (e), pro* 
Tided that tlie pronsioofl aa to commaoicatioB pipes apply only 
in dlstricte or parte of diairicts where the local authopty lays any 
pipes for the supply of the inhabitants (/}. 

8 ue*SBCT. iuStipply 0 / Wakr. 

484. A ioeal authority constructing or purchasing any water* 
worlu most provide and keep therein a supply of pure and whole* 
some water (p); but this duty is performed if ue water in the maim 
is pare and wholesome, eren although it is of such a nature that 
it becomes contaminate in passing through the service pipes (A). 

Every owner or occupier of a dwelling*house within the area 
'oO^upply, who has laid the necessary communication pipes and 
paid or tendered the water rate payable in respect tljereof, is 
entitled to demand and receive from the undertakers a sufficient 
supply of water for his domestic purposes (i). A lociU nutliority 
mev, if it thinks fit, supply water from its works to any public 
baths or washhouses, or for trading or manufacturing purposes, 
on such terms and conditions as may be agreed on I between the 
local authority and the persons desirous of being so supplied (A). 


and if this proTision means the general control these powers are not now 
neccesarT: see IliU v. WaUtuw Local Uoard, (1SS4} \ i'h. 133, 0. A.: but 
ooiupare Qa$ Co. ▼. Bural Cosaci/. 11011] 2 K. ii. 565. 

(d) Waterworks Clauses Act. 1B47 (10 A 11 Viet. c. 17). ss. 44^7 : in 
ibid., s. 44, the words with the oonseut in writinff of the owner or 
reputed owner of any such honse, or of tbo agent of Ruch owner are 
doomed omitted ; see pp. 307, 308. post. For a form of demand of costs 
of communication pipes laid br a local authority, so« EDcyclui)«<lia of 
Forms and Prcc*'donU. Vol. XV\, p. 159. 

( 1 ) Waterworks Clausoe Act, 1S47 (10 A 11 Viet. e. 17), sa. 48-**58 ; see 
p. 309. post 

(/) Public Iloalth Act, 1675 (36 A 30 Viet. 0 . 65). S. 67. Any dispute 
autbtirts^ or directed to be settled by an inspwtor or two justices must 
be settled by a court of summary juruaiftioa(&td.); sec pp.293.3(M. post. 

Public Health Act. 1875 (38 A 30 Vict. c. 66), 1 . 56. If the water is 
unwholesome, a complaint licM to the Local Govcmmetit Board (tbid., 
s. 299), or by a pariwioouncil to Uie county council (Local OovemmcDt 
Act, 1694 (66 A 67 Vict. 0 . 73), s. 16); seepp. 246.247, ante. Ihe Water* 
works Clauses Act, 1847 (10 A 11 Vict. c. 17], ss. 61—67, dealing with the 
provisions for guarding against fouling the water of the undertakers, are 
Inoorpurated in the Pubuc Health Act, 1K75 (38 A 39 Vict. 0 . 65], 1 . 57, 
for the purpose of enablinc anj local anthonty to supply water; as to 
th«e provisions, see pp. 297 st soy., post 
(h) JfdM e. SnddcrtJMd Corporatian (1686), 11 App. Cas. 511 (where 
the water was soft ud oisMlved the lead in the service pipes). A person 
who suifm damage by nasoo of a breach of this duty would, apparently, 
be entitled to recover damages by action (tbtd.); sec pp. 299.3uo, noti. 

{i) Waterworks Clanaei Aet, 1647 (19 A 11 Viet. 0 . 17), s. 53, incor* 
porated in the Pablio Health Act, 1676 (38 A 39 Vict. e. 65), s. 67; see 
no^e (g). eapro. As to the meaning of ** domestic purposes.” see p. 901, 
pocL if premises are not rated, the occupier is entitled *0 a supply 
paying the value of the waUc supplied {pMimaHtr^Qcnnal v. 

Vfifdn Jhitrict Oonntil, (1919] 1 1 B. 238). 

(I) Public Health Act, 1976 (33 A 99 Viet. e. 66), 1 .66. A local authority 
may, if it ihiaka fit, eousftwet any works for the gratuitous supply of 
any publie baths or waahhouses sstablisbed otherwise than for private 
prrat «r support^ out of any poor or borough rates (sM.). In respeoi 
of water supplied for other tmui domestic purposes under agreement, the 


on 
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466. Where a local aakhori^ lays anj pipes for the eapply ot ^ 
anj of the inhabitante of its dieiriet» the water may be oonstaotly Powen ef 
laid oo at each preaaure aa will oarry the aame to tha top story of 
the highest dwelling*hoaae within the district or part of the dietriot 
•applied (/). ^,*2^ 

486. Any local authority for the time being supplying water 
within ite own diatriot may, with the sanction of the Ejocal 
OoTernment Board, supply water to the local autliority of any ggppUeof 
adjoining district on such terms as may be agreed ou l)etweeii such lUe dlitrist. 
aiithonUa8(m). Sach sanction may properly limit the supply to a 
specified part of the adjoining district (n). In case of a dispute as 
to the terms on which the water is to lie supplied, such terms may^ 
be settled by arbitration (o). ^ 


Sofi-dior. 6.—Eypami ^ 

487. The expenditure incurred by local autborities in pmviding Locst 
a water supply is borne by tho rates, or by borrowing in manner 
provided in the Public Umlth Acts(;i) for otpenUitore incurr&l in 
the execution of those Acta (q). In ruml districts the ex^Hmses ot 
providing a supply ot water to any contributory place (r) and main¬ 
taining any uocchsary works therefor, it and so far as they are 


local authority, in the absence of express stipulation, is not liable to anr 
penalty or damages for not anpplyiog such water, if tbo want of lUtii 
supply is due to frost, unuinal druu^bt or other uoaToidable causa or 
accident (Waterworks Clauses Act, 1863 (26 & 27 Viet. o. U3). s. 13. inooi 
porated in the Public Health Act, 1876 (38 dc 32 Viet. o. 56), s. 07; see 
p. 303, p^i). 

(l) Pabiie Health Act. 1876 (38 k 39 Viot. o. 66), l. 66. The Waterworks 
Clauses Act, 1847 (10 & 11 Viet. o. 17). i. 36. reauiriug a constant supply 
(tee p- 302, pos(), is not incorporate io (ha rubhe Health Act, 1876 
(38 it 30 Viot. c. 66). 

(m) Public Health Act, 1876 (38 A 30 Viet. 66), a. 81, A local 
authority rcc^iTjng a supply from another may, if (oe agroement porroits, 
and the sanction of the Boai^ is obtained, flcll |>ert of it to aDolher adjoining 
antboiity [Halifax Oorpmti^ y. SotfikiU upptr Local Board (1874). 3i 
L. T. 6, C. A.). For a (orm uf anHcmont br u Vuil antburity U* Hupfdy 
water to an adjoining local autuority. see Eucyclopwdia of ForiQb and 
Preoedeuts, Vol. XV., p. 190. 

(a) Urb<m Oewnoil ▼. Wak^U Saroi Cowieil. [1006) 2 Ch. 616, 

C. i. In the osM of mob a limited sanction the authnrii.y cauoot supply 
to another part of tbe area without obtainiiig a fresh sanction from the 
Board. As to supply outsideatatutory liiiuts,se6 pp. 277. 313, post. 

(o) Public Rcalth Act, 1876 (38 & 30 Viet. 0 . 65). s. 61. The arbitration 

is held in the manner provided in that Act {(hid.; see tiHe Public 
Hbalib A31D Local Administration, VoL XXJfl., p. 367). Io a ooo- 
tract between an urban and rural district council as io such supply. It la 
not neceasary to specify a paeuniary penalty (SoothiR CTrbafi t, 

W^cficld Burdi Co%neu» tupn), 

(p) See title Public Haalth amd Local ADMiNcataAnov, Vol. XXIIL, 
p. 361, note (a). 

(?) Sea title Local Oovsiunmr, Vol. XIX., pp. 280 at sag., 836. 
A rurri district eouncil cannot, ho waver, at the expense of the rates, 
promote a Bill to obtain a water supply {OUverio^ v. 81. OcrmM$ Union 
B^mRary AwOorify (1886), 66 L. J. (<L 8 ) : but such a Bill if 

paawd would comawoly ooataio a olaosa autbonalng sooh azpanditure. 

if) For the definition of eoatributcry place,'* see title Loo^ GovbM- 
nvt, VoL XIX., pp. 836,336. 
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toi ietr^jei crat of water rates or rente (A are deemed to be epeeial 
expeoBes (f). If the sopply is to part only of a contributory pteoSp 
such excees of expenditure is to be raised as qiecial expenses on the 
whole eontribotorj place («)• ^ 

Limited owners may contribute to the ejQ>eQBes of a district 
council for the purpose of supplying water to any lands of stich 
owner, and in certain cases charge the same on such lands (to). 

488. The expenses of joint boards are defrayed out of a eommon 
hindp contributed by the component districts or contributory plao^ 
in proportion to the rateable value of the property in each district 
or contributory place, to be determined according to the valuation 
^list, or provision may be made in the order constituting tho 
'oeard (a). 


Sus-SecT. IUUe$ and jRtnU. 

Powcf tA 489< Where a local authority supplies water to any prciiuBss, it 
cb^^fHU. moyW charge in respect of such supply a water rale(c), to bo 
assessed on the net annual value (d) of the premines aseertainod in 
the manner prescribed with respect to general district mtanif); 
in respect to the i>aymeot and recovery of such rates the authority 
has the powers given by the Waterworks Clauses Acts, 1847 (/) 
and lHr»8(y). The authority may also enter into agreements for 
supplying water on such terms as may bu agreed on Ixitwecn it and 
the persons receiving the eu^iply, and has the same powers for 


(i) As to rates sod rcaU. see th» toxt. tfi/rs. 

(0 Public Health Act. 1875 (88 it 38 Viet. o. 55). s. 229. TLo expense 
ef repairing spublic well falls undcf special expeoaes {WiMy v. tfyeembs 
f/nioii JiuTul aamtcfy A^fhorily (1876), SO J. P. 149), and also the expenses 
in conDexion with the closiBg of wells, pumpa ete.; seepp. 284 €tuq.,j»$U 
As te si>coia] exi>ons<‘s. see Uilc Local Gotrkkmekt. Vol XIX.. p. 385. 
(ti) Uom V. dUoford Unml Ceefictl, |I89S] 2 Q. B. 358. 

(<r} district Councils (Water Supply Facilities) Act, 1897 (80 & 61 Viot. 
c. 44); see p. 240. ante,* title LabD Iifnu>vxiiX7<T, Vo). XVlll., pp. 282. 
283 

(a) Public Health Act, 1875 (38 A 89 VicL e. 55). s. 288. Borrowing 
powen are usually conferred by the provisional order; seepp. 264. 255, 
Gate; titles Local (iOvxaMfEMT, Vol. XIX., p. 339; PuBUC Usalth 
AKD Local Aduivistbatiok, Vol. XXllI., pp. 373, 386. 

(5) Public Health Act, 1S75 (36 k 89 Viet. e. 56). s. 66. 

(r) As to equality of rating throu^out the district, compare 
jrcrtLmpten CQr99ntitm t. Alteu, fl904j In. B. 299. C. A. As to whether 
such rates may be based on a caleulation te repay capital expenditure, 
compare Bom v. SUaford Bunl Ccaucil, svjiru ,* IVorfestsr CorfcrtUion v. 
J}ro0i f itk A9$u$mmi Commiifet (1876), 2 Ex. D. 49. C. A. 

fdfThe full net annual value is taken te be the rent at which the 
prop«iy might reaSenaMy be expected te let from year to year, free from 
all ttsnsl tenant*s rates and taxM and tithe coomutation rentebarge, 
if any, ud deducting therefrom the probsMe average snDosl cost of the 
repairs, iosursoce and other exposes, if any. neceesaiy to maintain the 
same in a state to oomina 0 d lueb rest (Fuboo "Beaifb Act. 1875 (38 dc 39 
Viet. 0 . 65). s. 4) 2 see, generally, title Batis ajvd Ratibo, VoL XXIV., 

pp. 1 Sf Sff. 

(e) As to teoersJ district rates, see title BiTts abi^ BATn-o, Vol. XXIT., 
pp,*8S. 83. 

(/V 10 A 11 Tlot. 0 .17, sa 6^74. incorporated in the PnbUo Health 
Aet, 1675 (36 A 39 Viet. e. 55); a. 57. 

(g) H A 87Vi«t.a.93,a.31,teooTpofated hi the Public Health Act. 1876 
(38 ii 36 Viet. c. 55), a 57. 
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rt^eriiig watsr rsnta or ottior pa^enli ieerning under mob ttor*fc 
Agreements aa tt has for reooTering water rates (k). Tuinii s( 

490. Where a rural district council has provided a standpipe AuUkovtltei 
or etandpii^es for the auppljof water to anji^rtion of its district^ teftinA 
it ma^ recover water rates or water rents from the owner or IRMir 
occupier of every dweUing^honse within 200 feet of any such stand* 

pipe, in the same manner in respects as if the eui^pl; had hoen . 

pven on the premises. No such rate or rent can, however, U dsitHoia 
recovered from the owner or ompier of a'dwelUng*honse whose 
inmatofi do not use the water from thaataiidpipcs, if snch dwelling* 
house has witliin a reasonable distance and from other sou roes a 
supply of wholesome water sufficient for the eonsamption and us^ 
of tho inmates of the houso (i). ^ 

491. AN’bere a local authority supplies water in any orbaii district nutr lo 
or in juiy contributory place and on application is made to the 
authority by any ten perbons rated to tlie relief of the poor in such 
urban district, or by any five perscus lu such coutrihuiory place (;}» 

to charge ivater rates or water rents in rospoct of tho water so 
BUppliiul, the aulhoriiy must eiercise the powers above mentioned 
of charging water rates or rents in respect of all water supplied by 
it in such urban district or in such contributory place (!:)• 

492. Local authorities may in their discrotion grant and furnish 
supplies of water for lodging*hou8es providod under the Housing hooMi. 
of the Working Classes Act, 1890 (1), Fart HI., either with ur 
without charge or on such other favourable terms as they think 

fit (m). 

493. A local authority may agree with aiiv person to supply Bopplybj 
water by measure (n), and os to the payment to w made, in the form 

of rent or otherwise, for every meter provide<l by it The authority 
must at all tbtes at its own expense keep : H meters and other 
instruments for measuring water let by it foi hire to any person 
in proper order for correctly registoriog the supjdy of water, and 


(h) Public Health Act, 1S75 (38 k 39 Viet. c. OS), s. 66. la the Oxford 

or CsDbridge district the local authority may supply water to any hall* 
coUege or premises of the University within such district, on snch terms 
with respect to the mode of paying for snch supply os may from time to 
time be agreed on between such Uuivereity, or any ball or coUege thereof, 
and the beol authority a. 67). As to tho formalizes required: in 
agreements with local authorities gMieroUy, see title Locaa OoviBMMmfr, 
Vol. XIX., pp. 229 ri sag. _ 

(i) Fubho Health (Water) Aot, 1879 (41 dc 42 Viet Of 86), s, 0. , lUs 
power may be extended to urban diotricts (tM., s. 11). 

ij) As U> contributory plaoea, oee title Local GovaaimavT, Vol. XIX4 
pp. 336, 386. ' 

(k) Public Health (Wafer) Aet, 1878 (41 U 42 Viet 6. 26), A 10. F<« 
a form of snoh apphoation, see Buoy clop »dis of Forms and Preoedenta. 
Vol XV., p. 164. At to OB exception in rcepeot of oertsin baths and 
wsshhouses, see p» 260, oafs. 

(l) 68 4( 64 Vkh e. 70; aa ie suob housee gnaraUy, see Ztie Fuauo 
Hsaitr avp Local AninKirrKATioir, Vol. XAlI., p. 640. 

im) Hoosiag c4 Ihe Weriiag OoMes Aot, IS90 (63 & 64 Viot. 0 .70), s. 69. 

(a) For a fom of ogreemeot, see Bneyclopmdia of Forms and Precodeofnt 
XV., f, 117* 
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in dohalt ol its so doing sacb porson is not lisbls to psy rent toe 
the same daring each time as the default continuee. The local 
authority for these purposes is entitled to have acoess to and 
be at lib^y at all reasonable times to remove, test, and replace any 
such meter or otiaer instrument (o). The register of the meter or 
other instrumttrt for measuring water is prirnd/ocie evidence of the 
quantity of water consumed. A dispute between the authority and 
the coQsamer as to the quantity consamed is determined, on the 
appUcation of either |)arty, by a court of summary jurisdictiou (p). 

Any person is liable to a penalty not exceeding 40s. who wilfully 
or by culpable iiogligenee injures or suffers to be injurfd any meter 
or fittings bf.>longing to a local authority, or who fratidulently alters 
\l^index to any meter, or provouts any meU^r from duly regiKtoring 
(lie quantity of water supplied, or fraudulently aUtracU or uses 
wjvter of tbu local authority ( 9 ). 

494. TliO provisions romiuonly inserted in local water Acts with 
respect til tho waste and tuisuso of water supplied by the un dor takers 
aro applicable also to local authorities supplying water (r). 

Sus-SscTr. 7.~ire/h, i‘imp4 ek. 

495. All public risterns, pumps, wolls. reservoirs(s), oonduite, 
aqueducts, aiul works used for the gratuitous supply 0 ! water to the 
inhabikanU of tbu district of any local authority existing on the 
lull August, 187r>(f), hecamo on that date vestod in and under the 

( 0 ) PuMic iluKh Act, 1875 (IfS A SO Viet. c. 6.U BS. Vowor to lot 
motors for liiro. atid sUo otb<'T iuMrumoDts sod upi»aratuii, with a provi- 
Hion protoidiuc thorn from dUlroKi. io ouufvrrtd uu local autLorilioii by tlio 
Waterworks risiimw Ai*l, ISHU (26 A 27 Viet. c. 93), s. 14. There ie also a 
farther powor to iQ«poct the same gixcu by ibid.^ s. 15. As Ui tboso pro- 
viMmifi. iwo pp. 317,318, post. Tbo whole of tho Waterworks Clauses Act, 
1863 (20 & 27 Viet. 0 . 93). is iuc^irporaleU in the Public Health Act, 1876 
(38 30 Viet. e. 56), s. 57, for the puriiose of cnabting a local authority 

to supply walor. 

(p) I'ublic Health Act, 1876 (36 A 39 Viet. e. 56), s. 69. The court may 
order the cosU of the prococdiogi to bo paid by either party, and its 
dcciidou is final and biiming (i6id.). 

(f) Jbid., s. 60. The existcnco of artificial means under the control of 
the consumer for causing any such alteration. proTOotion. obstruction or 
use is erideoce that the consumer has frauiluicntly cfioctod the same 
(ibid.). Tho authority mar. in addition to the poualty. recover the 
amount of any damage sustained, and this oud the right to recover a 
penalty are without prejudice to any other right or remedy of the )o^ 
authority (ibid.). Snch other right or remedy nuy exist under the 
agreeiBent or under tho incorporated provisions of the Waterworks 
cTansee Acts. 1847 (10 A 11 Viot. c. 17) and 1863 (26 A 27 Viet. o. 93). 
Water eappHod by measoro may abo be the subject of iarceoy (Jsrsiw v. 
O'BriM (1883), 11 Q. B,D. 21): see C&ihimal Law and Puocedurs. 
Vcl. IX., p. 643. 

<0 Theee are the Waterworka CSauiei Act, 1847 (10 A U Viet. o. 17), 
as. 54—60. and the Waterworks Cleusas Act. 1883 (28 k 27 Viot. o. 93), 
m. 16^20, made apphcable by the Pablio Health Aot, 1875(38 A 39 Viot 
e. 56], 1 .67. As to theee provisions, see pp. 321 ef ssy.. post For form of 
notice by a local antbority to a pmon supplied with water to provide or 
repair a cisteea. eee EneyqlpjMsdis of Forms and Preoedents, vol. XV., 

p. 180. 

(I) Hue may include a natural pond (Leo^ofe loeef Board v. Bland 
(1881). 45 J. f. nm 

(I) i^e date of the passing ol the Public Health Aet, 1875 (88 k 89 Tiei 
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control of snch sathority («)»ivbether (he same were on private 
property or not (v). By reason of (his vesting the looal authority 
u entitled te bring an action in respect of interference with any of 
the same (^); but such vesting does not enable the authority to grant 
a licence to persons to bottle and sell such water (a). The local 
aathority may cause these wells and cisterns and works to main- 
tamed and plentifully sappUed with pure and wholesome water, 
and may euMtibote. maintain, and plentifully supply with pure and 
wholesome water other such works equally convenient (6): the 
aathority may also, subject to the provisions of the Public Hualth 
Act, 1875 (c), construct any other sitch works for supplying water 
for the gratuitous use of any inhabitants who choose (o carry the 
same away, not for sale, but for their own u9e(J). ^ 

496. When any person represents (e) to a local authority that 
within its district the water in any well, tank, or cisiorn, public or 
private, or supplied from any public pump, and used or likely to be 
used by man for drinking or domes tic purpose?*, or fur manufacturing 
drinks for the U5e of man, is so ik)I luted as to Ix) iujurinus to health, 
the authority may apply to a court of summary jurisdiction (/) 
for an order to remedy the samu. The court must thureupoii 


e. Ofl). At to rnosiiias oxUtiDg at Uio datti qT Uiu Act coning 

into operation, compare Public HtviUb Act. 1S75 Si 30 Viet. o. 65), 
t. 13; V. Uuiks Burial BoaM. IIOOC) 2 4^li. 270. C. A. 

(tt) PubKo Hoaltli Act. 1876 (38 U 39 Viet. e. 6.'>K s. 04. A similar 
provision is contained in the Towns Improvenont OIuum Act, 1847 
(10 6( 11 Tiot. 0 . 34), s. 121, bat only appUot when incorporated in a 
local Act. 

(w) Ilolmfirth Local Board ▼. SWs (1896), 69 J. P. 344. foilowing 
SmilA T. Archibald (1880), 6 App. Cos. 489. As to the right of the niiblio 
to draw water sod the acquisition of that right, see Smilk v. ArrAibM, 
$%pra,pcr Lord BucKausM, stpp. 611—513. A« to the powers of parish 
oouQcils in regard to public wells. Hoe p. 288, poll. 

(s) Uolmfirtk JjOfiat Board v. Shore, mpra. Act'oos for injuaotioas or 
damages b respect of the pobUc oeceis to such a w^l) or cistoru must, 
however, He brought in tbe natno of the Atf^moy-ftooerol (i6ii.). As to 
whether the loesl authority eon without the AHomey-Oenoral obtom a 
declaration of right, see iiid., per Waiontr d., at p. 346. As to joining 
the Attt^rney-General as a partv t*i an action g<Micra](y, rm title 
PEACTTCK AVD PKOCtUfTCR, Vol XXin.. pp. M8), 101, 

(A) Jtfoilyn V. Atherian, [1899] 2 Cb. 380. per Btknr, J., at p. 388. 

(6) These powers appear to be lode pendent of the metriRtiozks os to com' 
peting with autUorUed statutory undertakers [SMilk v. Arckiltald, napra^ 

E Lord BLAcasca?!. at p. 616); os to Hucb r Hiricttous, see pp. 2.'*8, 

, ante. If a landowner properly draws awav the water, the authority 
may not trespass in order to obtain a supply fj^rfwanli v. JoUiffe, [1877] 
W. N. 120). As to the powers of looal authorities when the water is 

S oUnt^. sue the text, infra: os to thoir powers in respect of offensive 
itches etc., see title Pnettc Hbalth axd fiOOiS, ADitnriaraATiOV, 
Vol. XXIll ,pp.6ll.811 

(e) 38 U 39 Viet. c. 59. This refers to tbe provinoivi os to construction 
and Tostriotion on supply; see thtd., is. 51,63; and pp. 256 sf iso., ants. 

(d) PabUe Health Act. 1875 (385s 39 Viet. e. 53), a. 84. As to enarging 
T^ts or rates in respect of standpipes, see pp. 280. 283. anU; as to the 
right of persons to r^nire rates or rents to be levied, see (bid. 

<s For a form of soeh representation, esc Bnoyclopttdia of Forms and 
Prwedeots, Vol. XV., p. ITi 

if] As to oourts of lumoury jarUdiction» oee title l(AOUTmaTKS» 
Vm. XIX., pp. 589 a ng. 
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bb0v, I. flusmoD the ovoer or oecnpier of the promisee to which the weli, 
Fowtft ef t&&k, or cistern belongs^ if it be private, and in the case of a ^nbUc 
Local well, tank, cistern, or pump, as; porson alleged io the plication to 
Ailfcoritiei ^ intereeted in it (o). The coart may, if it sees fit, caoM the water 
t^npplr complaioed of to he analysed at the coat of the local authority, 
and may either dismiss the ^^plication or make on order direcUng 
the well, tank, eisters, or pump to be permanently or temporarilv 
closed, or the water to be used for certain purpoeee only, or such 
other order as appears to the court to m requisite to prevent 
injoiy to the health of penmns who may drink the water. If the 
person on whom such an o^cr ia made fails to comply therewith, 
^e court may, on the application of tlie local authority, authorise 
t&^iQtbority to do whatever may be necc^aary in the execution 
of tho order, and any eipensoa incurred by the authority may be 
recovered from the peraon on whom the order ia madeCk), 


SaoT. 4 ,—of Parith CotmrUa. 

utiliMtioa of 497. A parish coonci] has j^wer to ntiliac any well, spring, or 
w«]iietc. stream within ite |>arish ana to provide factliCiee for obttbining 
water therefrom, but so aa not to iiiiorfere with the rights of any 
corporation or ])erBOD (/)• A parish council cannot, however, take 
proceedings in its own name to enforce a right of the inhahitants 
of the parish to the use of such well or spring (/•;), and a parish 
council IS not aathorised to acquire, otherwise than by agreement, 
any land for the purpose of any supply of water ({> Tbe parish 
eoDDcil mav, however, complain in c<*rtain cases to the county 
council if the local authority makes default io regard to the wat^ 
supply of the parish (m). 


Ac^qolidtion 

of 

Mupplj (or 

cerUm 

l>aTpow*. 


8 kct. 5.— P{ncer$ and Dvfici of iUtropoHtan Local Authoritica, 

498. The London County Conncil (a) and metropolitan borough 
councils (b) have power to purchase, or take on lease (or soch term 
as they think fit, the whole or any part of any streams or springs of 
water or any rights therein which it appears to them necessary to 
acquire and use for the purpose of cleansing sewers and drains and 


($) Ai to the wells etc, vested In the local authoiity, see pp. 264,2er), 
Ihs person interested may be the parish conneiJ, or the owner on 
whoM land the well in questk^n is attnated. 

{k) PnbUo Health Act, U7e (SS & 32 Viet, e. 65), a. 70. Theee expenaet 
are seoovmble bs^ie a eonit of aommaiy juiiadiction (tbid,). Any 
upeOM Iscured br a mal district coonci], and not ao recovered by it, 
are speelal expensei (Atf.). 

{i) Local OoTemttMii Aet, 1524 (55 A 5? Viet. c. 79), a. 8 (U This 
power does not, however, derogate from tbe obhgation of a district conncil 
with mpeot to a atpplT of water (Ml., s. 5 (in. Aa to the poweta oi a 
paiiah meetlAg, whm thm ia no pariah conneu, see title Local QoviaK « 
WlVt, TeL XIZ., pp. 20* 252. 

. lij 6M4 Parish CeewMl ?. PHes, [1529] 2 Cb. 277. 

: (I) Leeal Gevaament Aet, 1524 (55 A 57 Viet o. 71), sa. 9, lA 
{•) Ice p. 247, mU. 

(•) As to tbe Lendon Cetna CowdoH, and tbe aree of its jorisdiotiofl, 
See ttOt HaTaorous. Vol. u .pp. 393 <s 415 ri 
(S) As to the aMropohtaa betoigh coaneuA see pp. 402 tt seg., 

w 22 tt 
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(he other paipoeea (c) of the hfetropolis M&m^eoieDt Acts {i), or A&y 
land which is deemed by them Mvieable to purchase or take on 
lease for ih| purpose of drawing or obtainii^ water from sprinn, 
or by arnking wdls, and (or making and providing reservoirs, tanas, 
a^^ueducts, wateroourees and other works, or (or any other purpose 
connected with the works for obtaining su^ sdpply ot water. 'rhOy 
may not, however, ose or permit to be used any such works (or the 
parpose ot oarrying water by enj^ly pipeeintb'any house or (actory 
(or domestic, niaDufactoriog, or eokamercial parpoBe8(r). 

499. An occupied hooso in the Uetropolis without a proper sud 
sufficient Bap]>Iy of water is a nuisance liable to be dttuU with 
Hiimmarily and, it a dwelling-boose, is deemed unfit (or biiigpi! 
habitatioD (/). Notice in writing ot the water l>ciiig lawfully cut 
olT from any iubabited dwelHng-liouse for noii*]uyineni of water 
rate or other cause must be given to the sanitary autliorilv of 
the diKtrict witliiu iwuniy-four hours by the Metrojiolitao Water 
Board (r/). 

600. Every sanitary authority (k) must make byedaws for 
securing the cleanliness and freedom from [xiHutiun of tanks, 
cistoniB and other receptacles used for the storing of water used or 
likely to be used by roau for drinking or domestic purposes, or for 
manufacturing drink for tbo use ot man 

601. Alt public cistorue, reservoirs, wells, louotAins, pumps, 
and works existing on the 1st January, lbll2(k), usod for tb>’ 
gratuitous 6U{>p]y of water to the inhabilauts of tlie district of any 
oanihiry authority ((), and not vested in any person or authority 

(c) As, for ezsmpie, wsterins' streets; see Hetropolie Usnagement Act, 
Viet.o. 120), a. lie. 

(<f) As to the Metropolis Mansj^emcDt AcU. see title METUorous, 
Vol. XX., p. 462, noU (i). 

(c) Molropuiib Hstis>;i*in«»nt Act, 1B5S (18 A 19 uct. e. 120) i. 160. As 
to water supply in the Metropolis generally, see pp. 3*10 el nef., po$i. 

{/) Public Ileallli (Ix^odon) Act, 1S91 <04 A 06 Vici. c. 76), s. 48. Ja 
the c ase of housta let in tconurQU a Noporate i^pply must be provided 
on each story uoleea it can be shown that Auch supply is nejt roosonabW 
necessary (London County Council (Generaf Powers) Act. 1907 (7 Edw. 7. 
0. clzxv.), I. 74). The absence of certam water fittings from premUos is 
al««o such a ouisoBce (Public Eesltb i London) Act, I6i)l (64 A 66 Vioi. 
0 . 76), 8. 2 (1) (^f)); see title Nuisajicb. Yol. XXL, p. 539. 

(o) Pnblic Houth (London) Act. 1891 (54 A .^>5 Viet. o. 76), a. 49. 
PoSnre to comply rcndcim the Board liable to a j^cnaity not exrccdiDg 
£10, and it is the duty of the sanitary aothority to take preeartingi (ibid.). 
Cotting of temporarily for the purpose of stoned ^ 1^ isymbtwpet 
such a stoppage (Jovi^ v. fMtiUoM.ond FesaAcK ITetsf Co. (lonh 49 
L. T. 144). As to cutting of geamOy, see pp. 318 M ssg., 362, pest 

(A) The sanitary authorities tn .London ire primarily, in the Cityj ihe 
Common Councii, and in the metropolitan borooghA.the boroagh oouneil; 
see title Punuc Hbalts avp Local AmuKiSTn^ow; XUSL, 
pp. 372 ft ssg. 

<s) Pnblic Health {London} Act, 1891 (64 A 66 Tiet. o. 76). s. 60; see 
title Mbteopous. ToL XX.. p. 461 The etpressfon ^riften ^ jpetodos n 
water-bntt (Pnbfe Health (LendoD) Act, 1891 (64 A 55 Viet. e. 76,8.141). 

(h) Tbi date oCeoming into aeration of the Pabiio Health (Londow) 
Aed, 1691 (54 A 56 Viet. e. 76). 

(1) Ibid., s- 61 (1); compare the eimilar provision in tlio Public 
Health Aet, 1676 (36 A 39 Viot, a. 56}, e. 64; see pp* 264,266, oaA. . 
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other than the sanitary aothority^ were vested io sod became 
under tbe control of the sanitary authority. The sanitary authority 
may maintain them and pleutifulty supply them with pu«e and whole* 
some water, or may sulKiitute, maintain, and plentifally supply with 
pure and wholoeome water other such works equally coDvenient, 
and may maintain and supply with water as aforesaid other public 
cisterns, reservoirs, wells, fountains, pumps, and other such works 
within their district The sanitarv authority (a) may provide 
and maintain pubijo wells, pumps, and drinking fountains m such 
convenient and siiiUble situaticKis as it deems proper (&). 

Sanitary aiit)ioritie6(a) in Londoo have also the like powers as 
/eganlH the closing of polluted wells, tanks, cisterns, and public 
pws*.>>|)H as have local authoritios oulside London, and tbesa powers 
cxti^nd also to sucb well*<, tanks, cisterns nr pumpd an are likolyto be 
so [Kdluted as to be iujurious or dangerous to health (r). 


Part II.- Grant of Special Statutory 

Powers. 

Skct. 1.—/» Orneral 

602. Companies and persons carrying on, or desirous of carry¬ 
ing on, a waU^r uDdertnking usually find it neciistiarv to obtain 
powers from Pariiament xu ^addition to those which they possess 
under the general law (d). Suhjoct to conditions. Parliament grants 
powers to break up slri'ols, to acquire land and water rights coin- 
pulMirilv, to ebarge and recover rales and rents, to prevent waste 
and misuse of she wattn* and to seoiiro it from pollution 
I'arlisnicnt also grants privileges protoctiug tho undertakers from 
unduo com)X'tuion (/). These powers can l)o obtained by a local 

(m) Public lloilth (T.oiidou) Art. 1891 (M A Viet. c. 76). s. 51 (I). 

(a) Aft tu Um ftanil aryaathoritics. ser iiotr (k), p. 267, anU. 

(b) Public Health tL^uidon) Act, 1891 (54 A 55 Viet. e. 76), e. 51 (2). If 
any )>Qrfton wilfully daaaccs any of tbe above-meutiooed w^le. pumps or 
fountaiuft, or any part tnercof, be is required to pay to tbe aamtary 
authority tbe expeoeoe of rep^riog or mufttating such well, fountain, 
pump or part thereof, in addition to any punishment to which be it liable 
(tbtd.. e. 51 (3)). As to pwaltiee and recovery of such payment before 
a co^t of ftumtnary jurisdiction, see tbid., tft. 116,117. 

(cf ibid., a. 64, which is almost identical with the Public Health Act. 
1816 (38 b 39 Tict a. 65). s. 70; tee p. 265, ante. The Public Health 
(L<maou) Act, 1891 (54 b 65 Tiot. c. 76). s. 64. provides that tbe 
court, before making any order, must bear tbe owner or oeenpier of tbe 
premises to which ue partieuJax wril etc. belongs, if it ia private, tad, 
t! It ia publio.tbe penon interested must be riven an opportunity of beaog 
heard. This duty of tho court is probably lffl;^ed in the Publio Healu 
Act, 1876 (38 b 39 Viet, o, 66), a. 70. 

(6) 8ee p. 246, oafs. As to the liabili^ of undertakers, see titles 
Veuuoiscs. Vol. ZXI.. pp. 402. 464 et eeq.: NniaiRcn. Vol. XZI,. 
pp. 617 et eeq.: Public Autwobitibs and Pdbuc OmciBs, VoL XZIII., 
pp. 313. 313: Tout. Vel. XZVII.. pp. 406 ri $eq .; pp. 296, 911. 912. pest 

(«) See, gem-raily. p]>. 2t8 ft «<y., pQ<t Protootiou of meten is ebo 
panVij. 

(/) As regards cempetitioD of loeaJ authorities, see p. 266, oats, Pariia- 
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kci($), And ceriftb ol (hem bj proTiBionel order confirmed hj Bmn.i, 
ParliAmeDi (k). In OAsnl. 

508. LocU Authorities requiring extension of their poirere may 
also obtain them from Parliaineut. Provieiooal orders oan be MUborltIm 
obtained for the compulsory acquisition of land (Q or for certain 
variations of local Acts (i); but in order to acquire or interfere 
with water righU a local Act is necessary (1). A Bill lor sucli an 
Act can be promoted by borough, urban distrioi, andoounQr counrits 
at the expense of the ratea^ subject to tbe provisions of tbe Borough 
Funds Acts, 1872 and 1903 (m). A rural district authority cannot 
pay out of the rates the expenses of promoting a Bill* even to acquire 
water^ rights (n). ^ 

504. Bills are frequently passed for constituting a water board WAterbpuda 
for tlie areas of various local authorities, and for giving tbe board 

powers to acquire the waterworks of such authorities or of tbe com* 
paniea supplying watc^r within siiuli area, and to construct other 
works, and generally to carry on the work of a water undertaking (o). 

505. Many of the Bills which come annually before Parliament Rstmiioo 
are proniotod by existing companies or local authorities tor tbe 
purpose of extending tbe powers contained in Acts previously passed 

at their instaneo (p). The Local Government Board may also alter 
and amend local Acte relating to water supply by local authorities 
by means of provisional order (q). 


Skct. I/>eal Act 

506. Local Bills for making, maintaining, varying, extending, or suodiog 
enlarging any waterwork belong to the second class into which 


niCDt protects sUtutory compaoies from uorea x>Dable competiUoD by 
other sfatIIlory bodies, aod gives theoi the right to 6o heard sgaiust a 
private Bill ou tbe ground of competition (Standiug Orders of the Ilouso 
of Commons (Private UoMtoess). IUJ3, No. I2U). 

(o) See the lost, infra. ^ 

(A) 3oe pp. 271 ti $aq., pc$t. 

(t) PabUc Health Act, 1876 (38 4 39 Viet e. 58). a 176; see title 
CoifruiaoRY Purceass of Lai^d Comfruutioii, VoI. VI., p. a, 

Ik) Public Health Act, 1875 (38 & 39 Viot. o. 55). a 303. 

(I) See p. 255, ante. 

(») 35 k 38 Tict. e. 01; 3 Edw. 7, c. 14 ; see title Lckial GovnvnKT, 
Tol XIX., pp. 380 ^ Mq. 

(») Olnertan v. St Germain*$ Union Xarol Sanitoft Antkorii^ (1886), 
55 L. J. (q. a.) 83: see title Local Gotaammskt, VoI. XIX., p. 390, u 
such a Bill is promoted and pissed, the uiolusioo of a oUose sanctfoalog 
tbe payment of such expeoMs out of tbe rates is usuaUj aooepM by 
Pariiameut. 

(e) See Abertillery and Dbtmt Water Board Aet, 1910 (10 Edw. 7 5r 
1 Qoo. 5, 0. CUV.) ; MetroMlis Water Act, 1902 (2 Edw. 7, e. 41). As to 
tbs fomatsoD of such boards by provHional order of the Lo^ GovstumeDt 
Board, see pp. 254. 255, onto. 

(a) 8neb Bills seek power to metaod the ares ofsap^y, to raise addltiofisl 
capitil, to ooDJtruot aew works and acquire a fvtlw supply of water, 
aod for various other oatteia. 

(9) PubUo Bealth Aet. 1875 (li U 89 Viot a. M)* S. 908» eee Mtls 
Local Govimnoat, Vol. XIX., p. 884. 
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Bitff. 1 privAte BDli ara divided in both Bonaea of FarliameQt lor the 
Bjrliocal purpose of the Btending orders relative to private Bills (f). 

In addition to the standing orders gener Jly applicable to that 
class, various orders apply more particularly to works (i)» 

Kotfcflt. 507. Before the application for a Bill to abstract water from any 
stream for the purpose of supplying any waterwork, notice must be 
given to certain owners, lessees and ooeapiers of mills and works who 
would be affected ((). 

Depont of 'Where under the powers of any Bill any water may be taken, 
collected or iii)j>ounued the purpose of a water supply, the 
promoters muKt, on or lietore the SOth November, dqiosii at (he 
tiQgp of the Local Govoroinoiit Board, and also ut tlie olUco of 
the Clerk of the ruHiamQiilK(u), iuj ordnance ump on the scale 
of six inches to tho mile, Hliowing by a distingui^bing mark the 
jposition of each robomur, well, conduit, or oUier work proposed to 
Iw auihfirised by the Bill: where the proposed source of stipply 
is a river, stream, or lake, an ordnance map ou the scale of not 
loss than one inch to the mile, showing by a clearly marked line 
the catchment area or gathering ground from which the waters are 
derived, must be dc]K>r(itcd(fr). 

DepeiH nf A printed copy of every Bill rotating to water must be deposited 

wpy of nill, office of Iho Board of I'rade on or before the 18ih I>oceral)er 

in the COSO of Bills Iwfore the House of ('ommons, and the *ilBt 
December in the case of Bills before tho Honao of Lords (x). 

(r) Staudiog Orders uf Uir Uoum a! Lords (Private DuHium), 1913, 
No. 1: Standing 0^h'rs of I lit* iiouso of Couiitiofis (PrivaU; Business}, 
1913, No. 1; aud see title pAfiLum^NT, Vob XXI., pp. 727, 728. 

(s) Art to tlo standiog orders appl)cabk< to private OilU goucrally, sco 
tiUr Pakliauknt. Vob XXI.. nij. 741 d ssy. 

(t) Standiitff Orders of the Uonso of Lords (Privale BusincH), 1913, 
No. 14; Slating Orders of (ho House of Oituiuoqs (Private BusiaeM), 
19)3, Ho. 14 : see title Paelukdit, Vol. XXL, p. 731. As to notices by 
^verriseinent of iutontioo to divert water from an ezUting out, caaaT. 
reservoir, aqueduct, or aavigatiun, see Standing Orders of the Iluuee of 
Lords (Private BusiiirsA), 1913, No. 7; Standing Orders of tho House of 
CotnmoDS (Private BasmertS), 1913. No. 7. 

(a) Ai to tho Clttk at the Parliaments, see title PAiatAWtET, Vol. XXL, 
p. 630. 

(«) Standlog Orders of tho House of Lords (Private Business), 1913, 
No. 85c. Where under the irawers of aayBiU it is proposed to supply 
with water any area not prenoody included within the promoters' limits 
nf the pronMn Uiust similariy deposit an ordnance map on the 

scale el* one in^ to Ibe ttOe showing respMtively the existing limiu of 
npply and ths vea prspoeed to be added thereto As to the 

dspottt of plana and sections, gentry, see title PAUUananT, Vol. XXL, 
pp. 733. 

^ (a) Stsnding Orders of the House of Lords (Private Business], 1913, 

N^>. 33; ^tauuing 0rdera«of lli«' House of Commons (Private Business), 
ItlS. No. 83, If the Bill proposes to make, extond hr enlarge any dam, 
weir or obstruotioo to the passage of lisL iu any river or estuaiy, or the 
absMetiou of water from mj river, deposit must also be made at the 
oftoa ol the Boird of AgrieuMio and Fisherke and at the olAce of any 
hahery board laving jurisdietion over tho river or ostuarr (4Kd.). As 
to amsfided Bilks, isee tiHe PakLUiUNr, XXL, p. 757, note (n){ 
as to tho doputiL of bilh gei;.‘rally> lev iM., pp. 733> 734 < * i 
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. The monidpAl or other local aothoiaty ot vxj tovn ot d^rfet 
in ita petition that each town or dietriot may be 
injimoufllj ^eeted bj the provieiooe of any Bill relating to the 
water eupplj or the raieing of capita for each porpoae (a), 
or the council of any adminifitratire county alleging in ita 
petition that such admiDietrati?e county or any part thereof may 
be injoziouely affected hj the proviaions ot uiy Bill relating t«i the 
water supply of any town or district, whether ntuated within or 
without such countT, is entitled to be heard against such Bill beluro 
a select committee (t). 

Any owner, lessee or occupier in the district of any conservancy 
or other authority charged with the control of river or other waters 
alleging in his petition against the Bill that under its provisioptf 
any water or water supply of which he may legally avaoJ hirflSolf 
will be diminished or injuriously affected may m admitted to be 
beard against the Bill or any part of it(r). 

In the case of every wafer Dill whereby it is proposed to impound 
or abstract Uie whole or any iKirtof the water of uiiy river or streum, 
tile comuiittoo on the Bill must inquii'e into the etpedieucy of 
making pmviHion, eo far as may be practicablo, for giving a How of 
water in compensation for the water so iiopoundeu or abatractod, 
and that the whole or a minitnnm amount of such compensation 
water be given in a continuous flow throughout the twenty- 
four hours of every day(d). 

508. In every Bill by which an existing water company i« 
authorised to raise additional capital provision must be made lor 
the offer of such capital by public auction or tonderi at the bon I 
price which can be oblainod, unless tbe commiUee on tlio BUI 
reports that such provision ought not to be required, with tbe 
reasons on which the opinion of tbe committee is founded (<)• 


Sect. 8.—By Prowsmael Ordar. 

609. Any company, companiee, or person (/) may obtain a 
provisional order under the Gas and Water tWorks Facilities Act, 

- - —- 

(e) Standiog Orders of tbe Hodm of Commoni (Private Buainees), 
leiS. No. i34A. 

(S) Standing Orders of tbe House of Lords (Piivaic Busioeis). 1913, 
No. lOto ; Staa^Qg Orders of tbe Hoose of Commons (Private Bosiuoss), 
1913, No. 134C. 

(e) Standing Orders of tbe House ol Commoni (Private BlUlaeee), 1913, 
No. 134n. 

(d) Standing Orders ot tbe Houee of Lords (Pd veto Bu Me ss), 191^«|fo> 
11 Oa : Standing Orders of the Hbuae of Comujona (Private Buainees)* 
191S. No. 186, which further provides tiiat the oommistee must report So 
tbe Eonee of Commona aoeordin^j; at to compensaHcii water, eee 
pp. 284, 285, poet. 

($) Standing Ordeie of ibe Boum ofCommoos (Private Busmoeel, 1913, 
No. 188. As to aaob oapsUl, tee p. 827, f^d; is to tbe particular 
requttements as to the iwomotioa of Bilk by conpjuues, eee title 
PamAunT. m 1X1., vf. 788. 789. 

(/) Thi^ doee Bd iooln% local auiboritiee. la reepeot ot gae under- 
teUM.theT are expressly Uehided bvibePablic Health Aet, 1876 (38489 
Vkt c. 58), i-191; aee title Qai, 2V., p. 811 
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1670 ior all or edj of tbo fcUowmg porpOM >^(1) to eoDstrnet 
or to aaiDtain and continue waterworks and works oonnected there- 
with, or to supply water in any district within which there is not 
an existinff company, corporatioD, body of commissioDere, or person 
empowered by Act of Parliament to conetract such works and to 
supply water (k); (2) to raise additional capital for any such 
purpose; (3) to enable two or more companies or persons duly 
authorised to supply water in anT district or in adjoining district 
to enter into agreements jointly Xo fornish such snpply or to 
amalgamate their undertakings; and (4) to authorise two or more 
companies supplying water in any districtor in adjoining districts to 
supply water and to enter into agreements jointly to furnish such 
*sgj^dy, and to amalgamate their undertakings (i). These purposes, 
or*any one or more of them, are deemed to be included in the term 

water undertaking " (j)i ^itd tbo torm ** undertakersincludes 
any such company, companies, or person (i). 

^Qch proTisional orders may be obtained for any district, exclusive 
of the Metropolis (f), and any water company being empowered as 
aforesaid may apply for these facilities within their own districts 
respectively (i). 

510. The provisional order is made by the Board of Trade (m), 
after cerbun con Bents have been obtained (n), certain notices given, 
and certain documentsdei>osited(o), and after bearing and cousideriug 
objections, and, if necessary, holding an inquiry (p). 


(^] 33 it 84 Viet. e. 70, amoDded by the Gu and Water Works Facilities 
Act, 1S70, AzDendmeDt Act, 1873 (36 it 37 Viet. c. 89). The area o! the 
Jdotropolis as dedoed by the Metropolis MansgemeDt Act, 1656 (18 A 16 
Viot. c. 120) (see title MsTaoPOLi8.vol.^X..p. 393, note {k )). is expressly 
excluded ; see Gw aod Water W‘urks Facilities Act/lS70 (33 it 34 Viot. 
c. 70). A 16; Gw aud Wati^r W*orks Facilities Act, 1B7U. AiDCDdment 
Act. 1878 (36 it 37 Viol. c. $9), s. 16. 

(A) If the existiog company or local authority consents, the order may 
be made; see, for example. Chelsbam and Woldingbam Water Order: 
Water Orders Confirmatiun Act, 1910 (10 £dw. 7 A 1 Geo. 6, c. xciv.). 

(s) Gw and Water Works Facilities Act, 1870 (38 it 34 Viet. c. 70), i. 8. 

ii) ihd. 

(s) ihtd., s, 4. 

(l) ibid., u. 4,16. 

(m) Ibid., s. 7; or by any other Goverament department substituted by 
Order in Council (sKd.,B. 14). The power to make a provisional order may 
be t^usfemd to the council of a county or a county borough, or to euen 
eoun^ geovally (Local Govemmeot Act, 1888 (61 it 62 Viet. c. 41), 
•« 10; Local Goverament (Transfer of Powers) Act, 1908 (3 £dw. 1, 
«. 16)}: see title LoQkJ* GovsnKXsnT, VoL X\X., p. 376. 

(a) Gas and Water Works Farilities Act, 1870 (38 it 34 Vkt. c. 70), a. 4. 
The ooneeats are the same w in the cmee of an order for a gas undertaking 
by a company; aee title Gas, YoL 2V., p. 313. 

(e) The Qotioes are the'same as in the caw of an order for a gw under- 
taking by a oompany. with the substitution of ** water ** for gw (see title 
Ois, Vol. XV., pp. 9l3, 314), and with the following additions: >^eie it 
is mposed to abstract water from any stream for say waterwork the 
Bnd«rtak<r4 must give notide in wntiog of their inteation to make soeh 


' (p) For note (p) see p. 278, posi 
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5U. The provisional order most not eontain anj provision for ^ 
einpow6ri))g the undertakers, or any other person, to acquire lands By Pro* 
otherwiee (b^ by agreement, or to ^aire any lands, even by 
agreement, except to an extent therein limited (q). Where the 
order authorises a water undertaking, the provisions of the Water* OoQt«iiWo( 
works Clauses Acte, 1847 (r) and 1663 (i), must be inoor^>crated 
therewith, save where they are expressly varied or excepted (<)• 

The provisional order when made must be publish^ (a), and it fuUisiiloa 
has no operation until confirmed by Parliament (6). voaSms- 

512. The powers granted by the provisional order to the under* 
takers for executing works or otherwise in relation thereto cease ^loweti. 
ill certain cases, except as to so much thereof as is completed, unless 
the time is prolonged by the special direction of the Board of Trades ' 

These cases are: (l)if the undertakers do not within three years fi'om 
the date of the order, or within any shorter iieriod prescribed therein, 
complete the works; or (2) if within one year from the date of the 
order, or within such shorter time aa is prescribed iu the order, the 


3 lioaUoQ to the owners or reputed owuert, lessees or reputed iosseea 
oocupien of all milli and msnafactones or other worse ueinf^ the 
waters of such stream for a distance of twenty milea below tbo point at 
which such water is intsuded to be abstracted, such distance to bo measured 
along tlie course of auoh streaui, unlsw such waters shall within a less 
distance than tweuty miles fall into or unite with any navigable stream, 
and then only to the owners or reputed owners, lessees or reputed lessees 
and occupiers of sucb mills and Tuanufaotonsi as aforesaid wnii^b shall be 
situated between the point at which auoh water is proposed to be abstracted 
and the poiut at which such water shall fall into or unite with such navigable 
stream. Such notice must ststs the name, U any, by which the stream 
is known at the point at whioh such water is to be immsdialely abstracted, 
and also the parjsb in which such point is aituated, and the time and pJa^ 
of deposit of the plans and sectioDS roqnired to be deposited ((ras ana 
Water Works FocilJtiee Act, 1870 (33 A 34 Viet o. 70), a. $ (2)). A complete 
list of three miil'owneni etc., and a oertified copy o' the notice served on 
them, must be deposited at the Hoard of Trade oj; the 26rd December 
(Boa^ of Trade liules, 1886,r. II (.Stat. K. A 0. Kev., Vol. VJ.. GaA,p. in. 
The plans and sections to be deposited on or before the 30th November with 
respect to waterworks are such plans and secUuns as would be required by 
the Standing Orders for the time beingef either ilodse of Parliament if the 

E romoters, instead of applying for a proTiah>nal order, weie proceoding 
y private Bill (ibid., i. 9): see p.270,oaA; title Pauuahkkt.VoI. XXI., 
pp. 782, 733- 

(p) Gas and Water Works Facilities Act. 1870 (33 A 34 Viot. o. 70), 
s. 6; Gas and Water Works Facilities Act, 1870, Amendment Act, 1873 
(86 A 87 Viot. c. 80), s. 13. As to the procedure gciicrally, see title Gas, 
Vol. XV., p. 318: as to costa, see ibid., p. 310. 

(q) Gas and Water Works Fadiitiet Act, 1870 (33 A 84 Tiet, e. 70), s. 7» 
The Lands Claeses Acts (ses title CoicpineoRT Pononass or Land avd 
C oKVBHBATiov, Vol. VI., pp. 12 sf ssg.) must be incorporated, with the 
ezeeptioD of the provisions relating to compulsory purchase and entry 
upon land by the promotea (Gas and Water Works Faoilitica Act, 1870 
(33 A 34 Viet. o. 70), S. 10). 

(r) 10 A11 Viet. e. 17: see pp. 274 H ssg., pcit. 

(«) 26 A 27 Viot. a 03. 

(f) Gas and Water Works FadHties Act, 1870 (88 A 84 Viot. c. 70)» 
A 10. Clauisi var)^ the general Acts are rarely inseriod except by 
sfreement, and for the protection ol oppooente to tne order. 

(0) Ibid., i. 6. 

(b) Jbid^ e. 9. As to publicatioo and eonflrmation, see UUes Oa4i 
YoY XV., p, 818; PaiUAiiaT^ Voh XX1>» pp* 727 sf rsg. 
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works are Dot Bubstantially commeaoed; or (8) if works are 
oommeQc^, bat, whilst the powers to carry them om eust, are 
suspended withont a raasoQ salSoieDt in the opinioD of the Board 
oi Trade to warrant such suspensioa (c). The Board df Trade may, 
by a farther provisional order, from time to time revoke, amend, 
extend, or vary any such provisional order (J). 

Stot. on wkUk Pown Orantid* 

StJB«8BCT. !.•*/» Omr^. 

518. Tbo terruH apon which Parliament asaally grants ^wera 
to oonatraet and carry on water undertakings are contained in the 
Waterworks Clauses Acta, 18^47(e) and 1858 (/). Since the date of 
Acts a farther set of provisions, which are froqoently inserted 
in spocia) Acts relating to wateraorks. have been tormolated. These 
have not been consolidated by statute, but are for the most part to 
be found in the Model Bills and Glauses O?)* 

SoB-Sscr. 2.'^Tk$ W^tiUrtt»drk$ Ciuuif$ Adi. 

514. The Waterworks Clauaos Act, 1647 (A), extends only to such 
watorworks as may be autliorised by an Act of Parliament passed 
after the 38rd April, 1847 (i), which declares that the Act is ineor* 
porated thorewitL The Act outboriaing tbo construction of water- 
works and incorporating the Waterworks Clauses Act, 1647 (A), is in 
that Act termed the special Act (k). AU the clauses, save so far as 


(o) Gas and Water Wotki Fuctliiius Aft, 1870 (3U & 34 Viot. o. 70), 
i. 11. A statement in writing by the Board of Trade to the e0ect that 
each works have nut been oompfeted, or that the works have not been 
aubstantiaUy commenced, or that they have beea luspended without 
Buffloient rossoa, is lor the purpoeea of provuioo ooDolorive evidenoe 
of such non-coinpletioD, aon.commenoemeot or soapeosioD H6id.). The 
Board of Trade Roles. 188$, made parsnaDt to the Gas and Water Works 
Facilities Act, 1870, Amendment Act, 1673 (3$ At 37 Tict. o. 89), oonta^ 
directions for obtaining prolongation of U\e time for the commencement 
or completion of the work authorised. 

(d) uas and Water Worka Facilities Act, 1870, Amendment Aot, 1873 
(3$ & 37 Tict c. 89), a. IS. The procedure m to application, making and 
eonfirmstion is the same as for the origins] provisional ord^ see 

tlUe Gas,VoI. XT., p. 317. 

(«) 10 $611 Tiot. 0 .17. 

{fi 2$ 8e 27 Tiot. o. 93. If land is authorised to be acquired, the Lands 
GUusse AotB (Bce title* CoupaLSoBT PuncaASi op Lakd A2 rt> Coslpzksa* 
TtOH. Vol. VI., pp. 12 4 aeq.) are also incorporated. Aa to iocorpora- 
tioA in provisions n^d», see note (q), p. 273. oats, and in the specie Aot 
see now (p). (q). p/187, post For the principles of oonstmetioo to be 
apphsd to private Acts reiatiiig to waterwoi^s. oes Briatol Ottardiatu j, 
BtM Wot^rwHu (7o., [7914] A. a 379. 

* (f) Hmso are pnbliahed aaikuallT under the authority of the Chairman 
of Committees of the House of Lords, and are added to or varied aooording 
to the praotioe of Partiimieat. They inolode a Model Water Bill suitable 
lot a corporation and sundry other cUaset applioeble to water under- 
U^ngv As to the provisions loitable to a company, see the Model Gas 

ik) 10 Be 11 Wet 0.17. 

{i) The date ol the passing of the Waterworks CSauses Act 1847 
(10 A 11 Tiot e. 17). 

(t) IM., a. 2.* PreviiioD il^eommonly In the apocial Act 
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(b6T are enreealj varied or oxoeptod fte speeial Act» app!jto the ^ 
undartakiog thereby aatborUed, so far as the same are applieable Tnueft 
thereto ({). 4 

The Act may be incorporated either as a ^ole or in part For /JJS 
the purpose of incorporating part only, the Act has b^n divided 
into groups of claosee dealing with particolar mattara, each group laoevpontte 
havTog introductory headings (m). In order to incorporate part 


enabling pertoue intemted and the public gwerally to have acows 
thereto, aod to make extracts or oo|Hee. thrffrom. Copioi to which 
the pablio has acoeee must bo kept at the principal oflloe ol boaioeM 
of the undertakora and in the office of tbe clerk of the peace or 
county council of the county in which tbe undertaking ia aituated t 
(Waterworks Ciaasei Act, 1S47 (10 4e 11 Viet. e. 17). w. 00, 01). TbMW 
l»ruviuoiia are praoticaUr identical with those in ibe Uaswurkii tUausei 
Act. 1847 (10 & 11 Vice. c. 15), a. 45); see tikle Ciae, VoL 
p. 319. 

(l) Waterworks ClauHO^ Aot. 1847 (10 A 11 Viet. e. JT). s. 1. Tboto 
clauses, together with the olaniw of every other Act whioJi are inof»r« 
porated Cherowith, form port of the speoial Act, and are construed there* 
with as (orining one Act lituf.). lu rases to wliicb thsso olaueei are not 
directly applicableseriousdiffioultireu! coustruotion may arise, SMtho AcU 
are cunstruod strictly as agaiost tbe promoters; see ifsIrcpoliCaa WaUr 
Board T. Rwor water Co. (1004), 20 T. L. B. 637. li. L., ptr Lord 
MaCKagutun. at pp. 639,690. and jwr Lord Ualsbuet. L.C., at p. 668. 

Undertaking " as used in the W^aterworks Claosus Act, 1647 (10 A It 
Viot. c. 17), means tbe waterworks and the works oonnooted therewith 
by the special Act authorised to be constructccl; "the undertakers" 
means tbe Pcr»)DS by tbe special Act authorised to construct tbe waters 
works; " toe lands and screams " moans the lands aud stroaius ol 
water autborisod by the special Act to be taken or used for the 
I purposes thereof (ibid,, 1. 2); tbe word "prescribed." used in roferenoe 
u> any matter, ia coostro^ to refer \f> such matter as the same 
in prescribed or provided for in tbe special Act, and tbe sentenoe in 
which snob word occurs is ooustrued os If, instead of tbe word "pro¬ 
scribed." tbe cxprcaaioD "prescribed for that purpose in tho special 
Act" had been used These* doUnitions sppi/ to the conitruotion 

of the Waterworks clauses Act, 1847 (10 L 11 Viet. e. 17). and must 
bo distiuguislied from those iu (btJ., s. 3. which apply to both that and tbe 
tipocial Act; see HttrapoUian B*afsr Board v. Nov Sioor WaUr Co., supra. 
'pvr Lord Mackaoutrk, at p. 389. In tbe Waien/orks Clauses Act, 1847 
(10 6s 11 Viot. 0 .17). the special Act. aod any* Act incorporated therewith, 
certain words and expressions have meanings assigned to them, unless than 
19 Something in the subject or oootext repugnant to such construc¬ 
tion; "streams" indudes springs, brooks, rivers and other running 
waters; "the waterworks" means tbe waterworks aud the works oon- 
uected therewHb bv the epocia) Act authorised to be oonstructed; 

" water rate" iacludcs any rent, reward or paymeot to be Apde to the 
undertakers for a supply ol water; the word " jnstjoe ” mains justise of 
the peace acting lor tbe place where tbe matter ^uiring the OognUanoi of 
soy Bu^ justice arises, and, if such matter arises in respeet of landi'er 
streams ritnated not wholly in one jurisdiction, msans a justios acting for 
the eounty or place where any part of such lands or itreams Is situated 
(ibid., s. 3). Other words and espreMious arc ^io defined, such as 
" lands," which includes messuages, ^ds. tenements and hereditaments, 
aod heritages ol auj tenure; "street" incluOw any square, court, alley, 
lughway, lane, road* thoroaghfare, or public passage within tbe H^ts of 
the special Act; as to such limits, see pp. 278,277, po«t. As to .whether 
dock quays arc " ftceett." see Bristol WaUrverki Vo, v. Brislsl (Corpora- 
iMHi (1389). 5 T. L. E. 203. 551. C. A. 

(m) These groups ol clanies are headed with reancot to ;^1) the con¬ 
struction of Ws Act and any Act incorporated utvewith (Waterworks 
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only, it is enough to describe the clauses with respect to any matter 
in the words introdaetory to the enactment with respect to enefa 
matter, and to enact that the clauses so described, or that the Act 
with the exception of the clauses so described, shall be incorporated 
in the special Act. All the clauses of this Act so incorporated, save 
BO far as they are expressly varied or excepted b;^ the special Act, 
thereupon form part of such Act, and such Act is construed as if 
such ejauses were set forth therein with reference to the matter to 
which such Act relates (n). 


615> The Waterworks Clauses Act, 1866 (o), applies to any 
watorworkfl to which any special Act, passed ^ter the 26th July, 
] 8 G 8 (p), and incorporating this Act, relates ( 9 ). Terms used in 
eWs Act have the same meanings as the same terms (r) have when 
used in the Waterworks ClaQses Act, 1847 (s). The Act consists of 
four groups of clauses relating, respectively, to security of reset* 
voirst^), supply of water («), protection of water (u), and recovery 
of nvtos (6). The provisions respecting the recovery of penalties 
contained in the Waterworks Clauses Act, 1647 (c), are incorporated 
in this Act(ff)* 

Sub-Smt. S.— LimiU 0 / 
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516. In granting powers for water undertakings Parliament 
defines the area wiUiin which the supply may be given, and within 


CJauaes Act, 1847 (10 A 11 Viet. 0 . 17), ss. 8,8): (2) citing this Act or any 
part tlioreof (tW., ss. 4, 8 ); (3) the oonstnicUoa of waterworks (itui., 
w. ; (4) the oonilrDction of works for the sccommodaUtm of lauds 

adjoiniog the waterworks (iMd., sSi 16, 17): (5) mines ss. 18^27); 
(6) the breaking np of streets for the purpose of laying pipos (thid., ss. 28— 
34); (7) (ho Slippy of water to be furoished by (no undertaken (ihfd., 
ss. 36^3); (8) the oomniuoicatjon pipes to be kid by the undertakers 
SS. 44-^7); (9) ibo communicaUOD pipos to be laid by the inhabi¬ 
tants es. 48—53); (10) waste or fflisnse of the water supplied by the 
qndertakcrs(iM.. ss. 54—60); (ll)thoproriBiou lor guarding against foul¬ 
ing (bo wafer of the undertaken (ibid., ss. 61—67); (12) tbe payment and 
roouvory of tbe water rates (ibwf., ss. 68—74); (13) the amount of profit 
to bo received by the under^ers when tbe waterworks are carried on for 
theii benefit (4 m., ss. 82); (14) tbe yearly receipt and expenditnre 
of the uodeitaken (ibid., s. 83); (15) tbe recovery of damages not specify 
provided for, and of pwalties, and tbe determinataon of any o^er mattei 
refetred to ^e justices or to the sheriff (ibid., ss. 65—89); (16) access 
tothospraal Act (tbid., ss. 90,91). Ibid., ss. 92 and 03, relate to exemptions. 

(a) fhid., a. 5. Tbe same method of incorporation is adopt^ in regard 
to the rarions Clauses ConsoUdarion Acta passed in 1845 and 1847; see, 
for example, as to the Lands C^Unaes Acts, title Cowruuoni PuBcaass 
or XiSHl) AVD COHFSaSATlOK, Vol. Vl., p. 13. 

(si 86 A 27 ykt e. 9A 

(p) Tbe date of the passing of tbe Waterworks Clauses Act, 1863 
(26 A 27 ViOt. 0 . 93). 

iq) Ibid.. I. 8. Every snoh spedal Act is referred to in that Act as 

the speoial Aoi (m). 

(f) iUd. 

(s) 10 A U Viot. e. 17; see note <i). p. 275, oats. 

(I) Waterworks Clauses Act, 1863 (86 A 87 Viot. 0 . 93), ss. 3—11. 

(«) 26id., ss. 18—15. 

(«) /bid., ss, 1^20. 

(b) /b4d..s. 21. 

( 0 ) 10 A n Vist. e. 17, ss. 85. 87. 88; see pp. 32A 385, posl. 

(d) Waterworks t'lausei Act, 1663 (86 A 87 net. 0 .93), A A 
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the liinitB of Bupoly bo defined oeeapien of dvelliug-houBeB ere 
commonly cntitlea on certain eondilions to receive on demand a ^**7i*k^ 
Hupjily of water for domestic parposee(€). Within thew limits 
underlakera receive a certain amount of etatutory protection from AMtAd 
competition {/). — 

Companies and corporations are authorised in some special Acte snp^r 
to supply water in bulk beyond these limits for any purpose, under 
agreements with local aotborities, companies, or persons (f}\. 

Supply to persons outside the limits and in excess of these poworK 
may to restrained at the instance of the Attorney^General (^), or 
by persons or companies suffering special or particular injury (i). 

Sub-Skt. 4.—C5wr «/ P^vert. • 

517. Special Acts sometimes contain a provision limiting tit?TeriAd within 
term within which the statutory powers for the constructiomof tbo 
works may be exercised (j), or thoy may provide that it within a wnimd. 
certain time the undertakers are not furnishingor prejNirod tofurnish 
on demand a sufficient supply of water, local authorities within the 
limits of supply may do ho in accordance with tlie provisions of tbo 
Public Health Act, 1875(1). or any company, body, or |K)reon may 
apply tor an Act of Parliament or proviHional order for the pur|M>Re 
of supplying water in any part of the district not proi^rly 
supplied {1). 

(9) See p. 300. pcit. In some Bills the compulAory tuppW is ooDfloed to 
a certain part of tbo area within the limits of supply, and outside water 
is luppliea by amement i see PitUr, Flpmoutk Cerpcrolien, [1912] 3 S. B. 

301. 

(/) Seep. 256, onU. 

(a) Model Water Bill, 1913, elaose 23. The daase also provides that 
iuen supply must not given eroopt with the ennsont of any company 
or person supplying water under paniameDtary authority within the area 
to be suppliou, and of the local anthority of the di trict oomprisiog that 
area, nor if and to long as aucb supply would interfi je with the supply of 
water for domestic pnrposea within the limiU of tbo Act. As to local 
authorities obtaining or giving such supply, iwn ako p. 261. oiUs. 

fh) A .’ G . V. ir«d Glouc4$tfr$hin WoUr Co., [19(^] 2 Cb. 338, €. A. 

(where it was also held that the fact that the junction of the pipes of the 
person supplied with the mains of tbo c^pany is inside the limits 
II Immaterial); Wakofitid Ui¥¥m v. MorUy Oofperotioa end Oriai 
iforJiim Beil. Oo. (1894), Jowmal of <7as LigMtag. dth UatcV ; compare 
the cases dted in title Gas, Vol. aV.» p. 376, notes (a). («). Supply 
in bulk to a company within the area for purposes of distribution therein 
is not akfo vir$$ {Tioohurtt and Diotriot ffaior and Oao Oc. v. Oao 
and W(iUnBork4 Supply and Construction Oo., Ltd. (1911), W Sol. Jo. 

459). 

(t) Preston CorporaHon v. FuU^ood Local Board (1886), 68 L. T. 718 1 
Co^iff Corporation v. Cord^ff WaUfyoorkc Co. (1869), 6 Jur. (V. B.) 968. 

Ad iniimction is not granted at the instance of peraoos not having 
speoiai inteieat (Lipcwol CorporaHon v. Chorlcy Waiorvorhi Co. (1662), 

2 De G. M. 8i 0. 862.(1. A.; Stockport District Waknoorhs Co, v. 

Ooiporaiion (1862). 9 Jur. (N. 6.) 266; see title Ikjonctiok. Vol. XVII.. 

t . 220: and compare Pudtsf Cool Gas Co. v. Bradford Oorporatiou (1878), 

. B. 16 £q. 167). 

(;) At to ccoser of poweie in the case of provitiond ordert, seepp.278, 

274. ants, • 

(h) 98 k 39 VIct. c. 66. As to thsee, tee p. 264. onis, 
it) Model Water Bill, 1913, clause 24. The clause also provides that 
if any difference arises between the und^taken and any such local 
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Part III—Construction and Maintenance of 

Waterworks. 

Sect. Confemi^ 

616. The specie) Act Authorising a wster underUking usually 
empowers the under laker s(9a) to make and maintain the varioua 
works in the lines and aitOAtioD and upon tiio lands delineated 
io the deposited plans and described in the deposited l>ook of 
ref6ri)nc<i(«). Theao Rjiecified works arc usually certain nmks, 
reserrtMi*H, wclla, or pumping stations, and certain ooiiduiU or lines 
pipes; in additioji Ujo uodcriakers are given power to nnike and 
muintain other i]ece6.%Ary or Hubaidiary thereU), such as 

chunnolor culverts, Himfte, wolls, filU^r beds, emluukiuciiU, engines, 
xuachinee, and appliances (o). There is usually a special provision 
that these powers do notexouorate the undertakers from any action, 
indictment, or other proceedings (or nuisanoe in the event of any 
nuisance being caused or permitted by them (;). The under- 
takers are commonly empowered to enter upon, take, and use 
such of tho lands dusiTib^ in tbo deposited plans and books of 
rcforonco as may bo re<juired for these purposes (g), and further to 
collect, impound, take, use, divert, and Appropriate certain definite 
streams and waters, and such other springs, streams, and waters ae 
may be intercepted bj the aathoris(M works <r). In coostructiDg 
the works the undertakers are allowed to devkito from tbo position 
shown in the plans, hut only within clearly ib^fined limits (sb 
A tioio limit is uRiiuIIy fixed within which the compulsory powers 

aotbvritj, company ur pmori, as to the sufiicieucy of tbo supply o! water 
in ATiy part of the Jutrict. snob differeoee is to be eettled by an arbitrator 
to ^ appointed on the application of either party by tbo Local Covernment 
Bo&H if the undertakcis are a local authority, and by the Board of Trade 
whore tboy are a oompany; caupare Public Ueoltb Act, 1S76 (3b it 39 
Viet. 0 . dS), s. 62; see pp. 266, 207. sfits. 

(m) For the meatiin| of ** andertakars,'* seo note (1), p. 270. oni4. 

(a) As to the deposit of plans and books of reference, lee p. 270, oafs; 
fitle Pajclumekt, VoI. X^l., pn. 732, 7S3; as to tho correction of 
errors and otniseioDs in plans, snd deposit of plana as altered by ParliWent 
or otherwise, see p. 263, port. 

(e) See the Mod^ Water BiU, 1913. clause 2. 

if) iUd .: compare rJUwmp CroM. WcHEnd and Oily EldetHcUy b'vpp^ 
OotTb Jioadett Pawtr Oe.. {1918] 3 K. B. 446. As to the Uabifity 

^ ontetsken M nulsanoe, see title Nuisance, YoL XXL, pp. SIS 
W se^.; etmpare note (A, p* 886, eats. 

(^) For these purposes the Lands Clauses Acts (see title Compuuobt 
Tvrubass of Lino and CoumsATioN, YoL VL, p. 12) areioeorporated 
la the speeisl Act, and eomphanoe with thssr provisions is necessary 
before oniering upon any land. As to the power to take land generally, 
sec pp. I : ss to land re^juired for the purposes of lie under* 
takuijs. see ibid., pp. 23 af s^.; as to ooaditioss ss to en^, see tMd., 
pp. 07 H teq. Power is also given to the undertaken to aeqairo additional 
limd by sirreemot; see p. JM, posL 

(r) Tbest^ may be dSAcribed speeidcally in the Act or by refannoo to 

the dopoaiit J plans and books oi reference; see the Model Water BUL 
)913, ^use 4. * 

(s) Ai to thehmite of denattoi, see p. 264, peit 
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iDOBt be exercised (tX and anoUier limit within which the specified 
works most be completed* Sewm 

CwhfTtd 

519. Farther powers o! a general Qature in regard to oonstrac* 
tioQ and maintenance are conferred upon the andertakers by the 
incorporated provisions of the Waterworks Clauses Act, 1847 (u), 

Sol^eet to the provisions of that Act and the special Act, the under* 
takers may execute a^ of the following works for constructing 
the waterworks (c):--They may enter upon any lands and other 
places described in the said plans and boon of reference (b), 
take levels of the same, eet cot inch parts thereof as they 
think necessary (c), dig and break np the soil of sneh lands, and 
trench and sough the same, and remove or use all earth, stones, 
mines, minerals (d), trees, or other things duj or gotten thereoatr 
They may from time to time (r) sink su^ wells or shafts, and make 
and maintain, alter or discontinne, such reservoirs, waterworks, 
cisLems, tanks, aqueducts, drains, sluices, pipes(/), culverts, 
enmiK^s, and other works, and erect such buildings upon the lauds 
and stroAms authorised to he taken by tliem, as they thiuk 
proper for supplying tbo inhubilants of Uie town or district within 
the proscrikied linnts with water. They may not, howover, do these 
acts on lands which they arc only authoriseii to use for a particular 
purpose (. 7)1 End in erecting buildings they must conform to the 

(t) Bee title CouruLSoat Poacaast or Land akd Compinsatiov, 

Vol. VI., p. W. 

(«} 10 ii 11 Viet. 0. 17, 8. 12. This provisioD relates only to tbs speeiijo 
woriu OD the iq>oeiilo sites authonseO oj the speeial Act {A.^0. frinUfy 
and Fambmugk Diitrid Wat^ Co., [ISOS] 1 Cd. 727, C. A., p#r PuTCiaE 
Moulton, L.i)., at p. 739; A.^0. v. Bam^i Ditlrict Oa$ and Wat^ ()a. 

(1910b 102 L. T. 640, H. L.). Al to the appiioalion of this prorisien 
ift worki on additional lands, see p. 200, post. 

(d) For ibe dedaition of '‘waterworks,'* see netr (1). p. 276* ants. 

(6) As to such plans and bocks of rcforeuoe, see p. 270, ants; as to tbs 
taking of lands, see p. 281, pcsi. 

(e) Any person who wilfully obstructs any person acting under the 
au^ority of the uudertakers in setting oat the line of the works, or puUs 
up or removes any poles or stakes driven into the wrousd for the purpose 
of setting out the line of inch works, or defaces or destroys any works 
made for the same purpose, is liable to a penalty not szc^^iDg £6 for each 
offence (Wsterworu clauses Act, 1847 (10 A U Viet. e. 17), s. 13). 

(d) As to raiues and minerals, see pp. 280 st ^., 

(s) As to ^e meaning oi “ from time to time, ccimvwe EmsUy ▼. 

^ortA Eatiem Rail Co., [1896] 1 Ch. 418, C. A. {dc^an on a oorre« 
iponding proviaion in the Bi^ways Claoses Contolidstiqp Aet, 1846 
(8 6i 9 Viet. c. 20), s. 16). 

(/) As to laying pipes g^rrkeraUy, see pp. 290,291. po^ 

(a) Thus, they may not sink wells and erect )>snnsnent maehinery su 
IsM aulborised to fte used only for a temporary poipose (ffsaipton w. 

Souik .SUtgordthirt WaUncaris Op. (1865b H 6.) 463). nor Ott 

they exeeute different works from those spwdcallT antbonsed; a private 
individual whose interests sre not injured is not, nowever, entitlea to sa 
injtmelion to restrain them, and proceedings should be taken in the name 
of the Attomey-Gesenl (Lmrpool C^rporaiian v. CAorfs|f Wattmprhf Co. 

(1862), 2 De G. IL 4 G. 862, C. A*b It is otherwise if private rights are 
injofed by nnamlherised aets of ondartskeis {Cardig CanpriHcn v. 

C«rd«f Falsrweris Ce. (1869), 6 4v. (li. S.) 968: ifarfMt t. BoH 
Qrinmad Ges and WtUar Co., [1909] 1 w 70 (both esMn relating to 
VToa^ laying of 
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s«T. 1 . proTiaionfl of the Pablie Health Acte (k) and to the bye-laws made 
Powers thereunder (i). They may also from time to time divert and 
Copferrod. impound the water from tbestreama mentioned for that purpose in 
the special Act or the said plans or books of reference, and alter the 
course of any each streams not being navigable, and also take such 
waters aa may be found in or under or on the lands to be taken for 
constructing the works 0^ 

CondiUw In the exercise of these general powers the undertakers must do 
ot cxcrciie. ^ damj^'e as can be {k), and in all cases, where it can be done, 
they must provide other watering places, drains, and channels 
for tlie UMS of adjoining lands, in place of those taken away or 
intorrupled by thorn(f), and they must make full compensation to 
all parlies for all damage sustainod by them through the exercise of 
such powers(mX 


(k) As to the Pablio llooUb Acts, see title Puauc Hxaltb and Local 
Administration, Vol. XXni.. p. 36). note (c). 

(i) NoOking in the Watenrorn Clausee Act, 1S47 (10 ^ II Viot. o. 17)« 
or the specif Act exempts the uodortakers aoy Act for imnroviog 
tbo saoitary cooditioo of towos aoO populous diitricte passed in the same 
HssHion of parliament io which the special Act is passed s. 93). or ia 
a subsequent sessioa. Undertakers must therefore conform to tliepro- 
visions of the Public Health (Buildings lo Streets) Act. ieB8 (61A 52 Virt. 
0 . b2)(Omnd Junction Watorworki Co. v. ifamvlttn Urban Council, [1608] 
2 Ch. 331), and to the bje-laws under the Pubne Heallli Act, 1875 (38 ic 
30 Viot. c. 55), e. 157 (UcifiiU itural VouncU t. Croteborough DutriH 
Water Co., [1890] 2 Q. K. 604). 

( l ) As to taking streams general) j, see p. 281. post; as to sin king 
wells and absiraotiag water from lands acquired for additional pnrposei, 
see p. 200 , post. Porsons who illegally divert the waters supplying streams 
whicli have been taken, or do any unlawful act diminishing the supply, 
and do not forthwith make good the iu jury when so required by the unW- 
taken, arc liable to forfoit to the unU^'rtakers a sum to he Axed by two 
j iistices, out exceeding £5 for any day during which the supply is inteKcred 
with, such sum to bo in addition W the sum they oiay be adjudged to 
pay (or any dHiuage sustained io ooosoquonce by the undertakers; the 
sum so forfeited does not bar or affect the right of tho undertakers to 
hnog sn action (Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), e. 14). 
Owneta and occupiers'of lands through or by which such streams flow 
are. however, entitled to use the water as they might have done before 
the passing of the special Act, unless they have received coiopeosatioD 
(i6jd.. s. 15; see Bro^ord 0<^por<Uion v. Pickles, [1895] A. C. 587: 
hrymbe Water Co. r. Letiore Lime Co. (1894), 8 R. 329). 

{k) The undertakers in carrying out these works are entitled to do such 
thingH AB arc reasonably Decesssry. and they will not be restrained if in 
executing any work in a reasonable manner they cause a nuisance {Barruon 
y. Southwark and VawckcU Water Co., [1691] 2 Cb. 409; see title Kuxsangs, 
Voh XXI.. p. 619). They must, however, in maintaining their works 
exereise their common law and aUtutory powers in a reasonable manner, 
so aa to prevent damage or nuisance (Gsddii v. Barm Betervoir {Broprietort) 
(1878), 3 App. Cas. 4$0; tee title Nmuginci, Vol. XXL, pp. 464 
ot 

(i> As to oompensatfoB water generally, see pp. 284, 285. poet; aa to 
aoAomm.idatioD works, see p. 289, poti. As to the construction of a 
covenant to supply water to sfann part of whiob has b^o pur^ased lor 
waterworks, see Uadkam Bwal DietrictCouncU v. OrotiM.[ 191412 Ch. I98» 

(m) Aa to compeasation for lands and streama taken or tninriousiy 
affected, ew p. 381, potl. If the underiakerv wrongfully divert tne wntot 
(hey are liable to be restrained by iojunetion (A. -(9. of the Prtws of 
Wtdee T. Brietol Waterworke Co. (1865). 10 £xeh. 884). 



Part III.—ComBTxonoK akd HimsKAm?! ta Watbrwoesb. 

Sbct. i^^Landi and Streanu. 

8ua-8bct. 1.— o/lMdt CIoum AeUi 

620. WheG^ the ondertokers are authorised bj the special Act 
to take and use any lands or sti eams otherwise tbau with the coo< 
sent of the owners and occupiers thereof, they are, in exercising 
these powers, made subject to the provialoos and restrict in ns 
contained in the Waterworks Clauses Act, 1647 (n), and in the Lauds 
Clauses Acts (o), except in so far as these are expressly varied (p). 
They must make full compensation to the owners and ooeupiers of, 
and all other parties interested in, any lands or streams taken or 
used for the purposes of the special Aot, or injuriously affecte<l by 
the construction or maintenance of the works thereby authorised, 
or otherwise by the execution of the powers thereby conferred, for 
value of the lands and streams so taken or us^, and for all damage 
sustained by such owners, occupiers, and other persons by reason 
of the exercise, as to such lands and streanis, of the powers vostod 
in the underUkors by the special Act and any Act incorporated 
therewith (fV The construction of accommodation works may also 
be required <r). 

(«) 10 & U Viet. e. 17; iiteJntlirif tboso of the Waterworks Clauice 
Act, 1863 (26 4ft 27 Viet. o. 83), so far m applicable. As to iocorporstiou 
of the AeU, see p. 274, /inis. 

(o) As to the Lands CUuses AoU, m title CotfPUtaouT Porcuasb os 
Lanh ANi> CoKPZNSATcoM, Vol. VI.. pp. 12 ei t$q. 

(p) TbiJ is so provided in the Watorirurks Clauses Aot, 1847 (10 4ft 11 Viet, 
c. 17), s. 6, which is ioTariably incorporated in Acts autlionsiDs water 
uadertakiogs. The Lands Osuies Aots are also oommoaly iocor;>oratod 
in express terms, but in view of this provisiou and of the LoiuIm Clausm 
(jonsolidatioB Act, 1846 (8 4ft 9 Viet. o. 18), i. i. such express incorporation 
would appear not to be necessary. A variation oomclinies raooe in the 
ipeciol Act eoables tbe undertakers to eeU superfluous land while retairiiug 
the water rights and other easements oonnectei^ tborewitb, and also 
subject to reservations and eonditions for the protection of the water 
lupply; see Lisburn Urban District Council Act. 1809 (9 £dw. 7, o. iviiL), 
fi. 40. 

(f) Waterworks Clauses Act, 1847 (10 4ft 11 Viot. c. 17), s. 6. The Acts 
iocorporslcd with tbe andhial Act include the Waterworks Clauses Act, 
1847 (10 4ft II Viot. c. 17), which oontains a. IS) express powers 
of executing works, and oIm provides that the undertakers must moke full 
compensation to al) parties laterested for oil damage soatoiaed by them 
through the exercise of such powers; see p. 280. ante. A like provision 
in regard to laying pipes is oontoined in tbe WahTworks Clauses 
Aot, 1847 (10 4ft 11 Viet. o. 17), s. 88; see p. 292, pert As to tbe remedy 
of a riparian proprietor being nnder the general law and not under tbs 
Waterworks Ctauses Act. 1847(10 4ft U Viet, c, 17). see Clow^t T, Stafford* 
sAws PotlsnM WaUrw<nk4 Co, (1872), 8 Ch. App. 125. Tbe eompensatlou 
payable ii not liouted to damage caused by construction of tbe wor^ 
hut extends to oases where the damage arises from acts done for main* 
tenanoe of Ae works or in order to obtsin a supply of water, as 
where a bouse is dsmag^ bypuaping mnniog silt {FUteKor r^Birkonhmd 
Conoraiion, {1907} 1 B. 206, C. A., distinguishing HammoromUh ate. 
Sai. Oo. V. Brand (1869), L. E. 4 H. L. 171, on tbe ground of tbe different 
coQStruotion of the Waterworks Clauses Act, 1847 (10 4e 11 Viot. o. 17), 
from that of tbe fiailways Clansee Consolidation Aot, 1845 (8 Is 9 Viet. 
t. 20), a. 16 ) ; compare Jordoeon Sviton, SonAaoaki, and Drfpool 
Cos Co., [1899] 8 Cb. 817, C. A.; and see tide CounTLeoiT Puioassi Of 
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(f) For note (v) see p. i9K psst* 
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^ 621. Tbe coTupenAAtion pro?ided id recent special Acta in reapecb 

Ltadi afid of intercepted water very frequeatlj takes the form of ^ compeosa* 
(ion water" (t); but, unless otherwise provided in the special Act (t) 
incorporated therewith, tbe compensation ak rc^rds both 
tionof«ott* lands and streams is determined in tbe manner provided by the 
iMDifttioD. Landa Olansee Acts (m) for determining questions of eompensatiofi 
with rep^rd to lands. All the provisioosof these Acts%re applieable 
to determine the amount of any such oompansatioD, aod to enforce 
payment or other satisfaction therefor (ir). It follows that where 
undertakers are authorised to take the whole of a stream, and not 
morely so much as tb^ nnMij tlunV expedient from time to time, 
they ratui give notice of their intention to take tbe whole and pay 
• ct)ropcnsalicm for the whole, and the proceedings to bo adnpte<l are 
tftoyo provide for a purchase of land {a\ but where they divert part 
ojily of astreain, the rights of riparian owners are merely injuriously 
a (footed, and the procMure in rep;ard to compensation corresponds 
with that in rfsejieot of lands injuriously affect^ (6). Tbo priticiplei 
of compensation ((eQerally applicalde to lands taken or injuriously 
atToctoa for statutory undertakings apply to lands and streams 
taken for waterworks (c). 


Lano ANU CoucBNSATroM. VoK VI., p. 4$; {Vonnieu) v. iCiril^ldp 
Waterwvrki Com^iitWHcn (ISSS), 7 App. Coa. 094. cvmmsDtcU on in 
ManeJuiUr and MUJord EaiL Ca., [iHCfl J Uli. 27t^; nn to damage to 
mili^)WuorH, ace TaUon v. Btaffordiiirt MVicrvprtc Cc, (1879), 

44 J. P. loe. 

(r) Bee p. 3811, pptl. 

(a) Seo pp. SHt, UMO, poti 

(0 Porersmplcsof Aocha prorUloo io special Acts, see {CoufiU$i) 
v.Kirkratdif Widerwarkt (JommUitioH6r$,»nfira: Evan*7'h9ma$7. Neath Oor* 
pomtiun (1913), 78 J. P. 897. rrovUiuu ou alau UiAHrted in special 
AcU roquiriug the uuderukon to purclioso loille and otlior works on a 
atriuni, if it can be abowii that the bosinr^ tbcrcol canuot be satis* 
f.t(*rurily carri(>d on by reason of I he powers containod in tho Act; aee 
]{o(:h<laic iVirporation Water Act. (899 (61 Sc 62 Viet. o. coxxtvi.), 
s. 88 (2) (b). 

(a) As to tlio Laodi^Clauju'S Acte, ace title Coiri'CUOuT PuaciiAaB or 
Land aw Coupensahou, Vol. VJ., pp. iSeltcg. 

(w) Water^Torks Clauses Act, 1847 (10 8e U Viet. c. 17), s. A 
(a) ferrand v. Bradford Coruoration (1866], 31 Bear. 412; Stone V. 
Troprl Corporation (18761, 2 C. P. D. 99, C. A. It is imtnatorial that the 
undertaken allow part of the stream to con tin no to flow {Stone j. YeotH 
Vorpitriition, eupra]. Streams oueeacquired may beaubacquently diverted 
without cooipeoaatioD (Girdwood v. Betfaet iVaUr Commiuionert (1877), 
1 L. E. It. 28). 

(M Bnih V. TfMSbr^ Wolsrisarkf Co, (1876), 10 Ch. App. 46D. Such 
a caifh fa& withiu the waterworks CUusea Act, 1847 (10 k 11 Viet e. 17), 
I. 12 (Eash t, TrevtH^ fTolervofAs Co,, enpra, per Jambs, L.J., at 
p. 463). 11 part.of ^ water is retoraed after use, this must be takes into 


4fii(<imrr v. 8^A WdU* BaiL Co, M869). IK. Sc £. 876; ae to removal o! 
a weir, sue B, v. Jfottinghan Old \vaUr Werke Co, (1887), 0 Ad. k £L 386. 

(c) See title CoicroiAOST PoacnASS or Lams ajtd (^MrufSAtiou, 
Vot VI.. pp. 3i si «<g. lie adaptability of land for the purpose of wate^ 
works is a matter to be considered in aseeiaisg the eompenaatlon (INd., 
p. 89). As to wh'it should be takes into accouot is aeMsiog the valoe 
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Sub^Sbct. S .—and Dofotit $J Plw^ 

532. If any ominion, miastate&ient, or wrong deseriptioii has 
been made any lands or streams, or of the ovnei'a, lessees, or 
occupiers of any lands or streams described in the plans or books of 
reference deposited in complisoce with the Standing Orders of either 
House of Parliament (d), or in the schedule to the special Act, 
undertakers, after giving ten days' notice to the owners, lessees, and 
occupiers of the lands and streams affected by sueh proposed correc¬ 
tion, may apply to two justteea for the correotibn. If it appear to 
them that the omission, misstatement,, or wrong dwription nr oho 
from mistake, they most certify the' same accordingly. Such 
certificate, with tho other documents to which it relates, must be 
deposited with the clerk to the county oouucil of the several court(i^ 
in which the lands or streams affected thereby arc situated, 
tberoup<jn such plan, book of reference, or schedule is deemed to bo 
corrected according to the certificate, and the undertakers may 
make tho works in accordance therewith (f). 

523. Tho undertakers must not begin to etocute the waterworks 
unlws they have pra\noiiHly deposited with tho clerk of the county 
couRcii of any connty(/) in which the works arc situated a plan 
and section of all such allorations from the original plan and 
section, if any, aa have been approved of by IWliamont, and also 
with the parish clerk, or in rural parishes with the clerk to the 
parish council when thoro is a council {<t), of tho several (larishes in 
which such alterations have been autborieed to be made, copies or 
extracts of or from such plans and sections as relate to such 
parishes respectively (i*). 

The clerks of the various authorities concerned must (i) receive 
these plans and sections of alteralionH and the copies and extracts 
timruof respectively, and keep the same as well as the original plans 
and sectioDS, and allow all persons interested to uispect any of them 
and to make copies and extracts of or from them, io the like 


of a stream, we Stone v. JeotU CorpoTpiion (187^). 2 0. P. D. W, C. A-, 
per CocKBUiw. (U.. at p. lOS. As to laying pipes and acquiring ease* 
meots, see pp. 290,291, poet 
(d) Bee p. 270. an/e. 

(«) Waterworks Clatises Aoi, IS47 (10 A 11 Viet. e. 17), s. 7. Tbs certili* 
Gate B&d document n^ust be kept by tbe derk of Uio county oousoil 
(ibid.). A similar provision ousts as regards rsilwavs; see title Raft- 
WATS AKI> Cawals, Vol. XXIII., p. W9. 

(n A ** county ** includes a county of a city or eonnty of a town (Wator* 
works Clausos Act. 1847 (10 A 11 a. 17). ad); see title LOOAX. 
GovBCKHAMT, Vol. XIX.. pp. I09rd40. At to tba tnbetitutio& of oleito 
of (Ue county couucil for cMcs of tbo mo 7^o««a Oovemmacit Aet, 

1888 (fiJ A 82 Viet, 4U a 83 (6); ud Utle Local GoTiBNVtirr, 

(jj) Local ^OTonimeet Act, 1894 (06 A 67 Viet. o» 73), a. 17 (7); see 
title Local GoreRinffiKT. Vol XIX.. pp. 253. 254. 

(k) Waterworks Clansos Act, 1847 (10 Si )i ViOi c. 17), s. 8. ITio 
plans and sectioos must be on the same scsio and contalu tho seme 
partieulafs as the ov^ual plan and aeetioD (ibid.). 

(0 IHA, a. 9; Local l^vemmant Aot. 1888 (61 A 62 Viot o. 41), 
8 88 (8); Govemmeot Aet, 1894 (66 A 67 Viet. c. 73), I. 17 (7)* 
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manoer, and upon the like tenxiB, and under (he like penalij lor 
default, as is provided in the case of the original plans and sections 
bj the Parliamentary DociuneDts Deposit Act, 18B7 (k), 

624. Copies of the plans and books of reference or of any 
alteration or correction tliereof or extracts therefrom certified by 
the clerk to the county coancil, which certificate the clerk must 
give to all parties interested when required, must be received in 
all courts of justice or elsewhere as evidence of the oontenta 
thereof (f). 

SuanSlOT. 

525. The undcrtakere in constructing (be waterworks must 
«ot (l6^‘jHle(iH) from the line of works laid down in the deposited 
plans (h) as authorisod by Parliament more than the pi^escrilied 
numl)er of yu^l8, and where no number of yards is prescribed 
not more than 10 yards, nor in any case to any greater extent 
than the line of lati^ral deviation deecril^d in the said plans with 
respect to such works. The undertakers cannot take or use for 
the purpose of such deviation {m) the lauds of any person not 
mentioned in the book of reference (n) without his previous consent 
in writing, unless (be name of such por8<»n has Uen omitted by 
mistake, and the fact that such omission happened from mistake 
has been duly certified (o)» 

Sod^Sbct. i.—CvrnpfnutioH Water, 

526. In the place of tho water intercepted or abstracted by 
the oonstruction and maintenance of waterworks, provision is now 
commonly made in special Acts whereby riparian owners and 
occupiers become entitled to what is teniied compensation 
w'ater,’* and so long as there is no default on the part of tl^e 
undertakers in regard to Uiis water, these ow'uers and occupiers 
may he entitled to no other com^wnsation in resi>ect of ihoir 
water rights(/i). By **componeaiion water'* is meant a regular 
and delinito flow of, water throughout the year which the under> 
takers must send down the bed of the btream. This amount 
is usually stated in the special Act in gallons per day, hoar 


(k) 7 Will. 4 Ss 1 Viet. c. S3, s. 2; Hoe title Cowpolso&t Pnr.CBAsa of 
LaNJj MMh COMFWSATIOK, Vol. V]., p.*LA 

(l) W ^it^rworks Clftcutw Act. 1S47 (10 A 11 Viet c. 17), a 10; see also 
titWSviDfi!icE, Xlir., p. S24 

(St) WaterworksClausesAot, 1847(103:11 Viot. e. 17), s. H. As to the 
Hndta of deviation, and as to taking lands for the purpose of doriatioD 
geomUy, see title CoHroi.$oaT FcBcnASi or Lawp Anv Covpsnsatio:^, 
Vol. VL, pp. 21, B3. The light to deviate is a right to move the situation 
of the works, and does sot authorise a deviation from the sue or nature 
of the works, as by making a reMrvoir of less tiae than that autboriAed 
(/fsfrea ▼. SolAsMiwa Md JSsUgor Impraremmt Oommieeionen, [1882] 
A. C. 498). 

a) See pp. 278. 2b0. aaic. 

o) See p. 2S0. anU, 

p) Ooa^ V. Aepatria, SUtoik and Dutrict Jotai WaUr Board (1908). as 
reported S7 J. P, 137; Dlaatara (£ord) v. BoSHs (1883), 18 App. Caa. 831; 
see Vodel Water Bill. 1918, elauM A 
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or minato, but is calculated as being one-third, or sometimes one- 
{ourth, of the mean available rainfall during three consecutive 
dry j6ai'8(rj). The water may be required to be discharged 
into the strebm continuoaely during every twenty-four hours (r), 
or during certain s{^iiied hours of each working dayC«). For 
the purpose of this flow the undertakers are empowered to 
conetmct a special or compensation reservoir^ and until this is 
completed (Q they are authorised to take water from the strouiu 
only when the flow exceeds a definite amount measured by 
gauge (h). 

For neglect or default in connexion with the discimrge of 
compensation water the undertakers are liable (or penalties for 
each day's default (a). These penalties are recoverable by the 
persons affected (i»), and the undortakors may also be re^juirlQ 
to make compenKution for loss or injury austiiined by such 
persons (c). In the absence of negligence, tho undertakers arc not 
liable for damage due to the water sent down licing poUutod from 
accidental causes 00* 

527. Apart from the apocial Act, undertakers must provide 


(tf) In order to orriTeat the oTuilable rainfal), 14 or IS inches U uHosUy 
dec u e tod fm m the averago rainfall over tlio calcb ment area duria n throe oon - 
socqUvo dry yoara. 1'bis deduction U to allow for evaporation and alMorp- 
tioQ. 1 1 will V ary w i tb the uaiure o! ih c country. If Ido etatiati cs for tbrt'o 
ooneecufivo dry years arc not available for purpoeaa of calculation* tlic 
average aonaui rainfall is utilised, aod four-iizUie or four-fifths of thi^^ 
is Ukeo as ropresooting the mean raiiifall of Ibree coDtMKulive dry 
years. 

(r) As to the duty of eommittees on Water Bills in regard to this flow, 
see p. 271, onU. 

(i) Seo Huddcrsflekl Corporation Waterworks Act, 1S90 (63 A 64 
Victl c. CIV.), I. 26. As to tho laeaning of ** working days.'* sou Uanburi/ 
T. Llanfreckfa Upper Urbaa Uulrict CovMod (1011 76 J. P. 307. 

(() As to the duty of undertakers to coiupJol<;. sco Davia-Ccoke v. 
Uavnrden ond Z^isfriof Waterwrb$ Co. (1907}. 7i J. P. 223 ; as to the 
remedy of inill-owoora for uon-sompletioD, seo H'oi/rr v. Manche^Ur 
CoTpOftxlwn (1H6I). 6 II» K. 6C7. 

(«) See Model Water Bill* 1913. cUu^ 6 (1). 

(а) If these penalties are recovei^le befofe a court of summary lurisdio* 

tion and are punitive in thoir nature, that court has ]K)\scr to rouiioe the 
ar.iouDt (UarUS'Cpohs v. Ilawardtn and Dutrid WaUrvorU Go., twpro). 
Under some special Acts they are compensatory and not punitive, and in 
the absence of express provision are recoverable in the iliffh Court and 
not before justices (MeUlWm ifoMutfig Co., lAd. v. Uorporofio* 

(1903), 67 J. P. 446, C. A.; BtttumoM v. Uaddsre/cM C’or^ontfiort (1992), 
67 J. ?. 67, C. A.). 

(б) Questions have arisen as to whether each person affected can recove? 
the full penalty (Usaamonf v. if«ddsrit/s2d C'orponxtiea, vi^a; compare 
Huddenfi^sld Corporation Act 1902 (2 Edw. 7. e. exxxvii.). s. 67), or 
whether it can only be lecovoed by one of the persons affected (T^isti v. 
£«anM C^portiii<m (1868), 4 T. L. E. 706, C. A.). The mailer depends 
on the wording of the speoial Act 

(e) Compare Model Water Bill, 19tS,olrMise 6(3). Non-user of the water 
by the wens for which the water waa inteo Jed will not release the under* 
takers, but the owners may be entitled only for damage actually suffered 
(HufibM V. £laa4rssa/a Upper Urban Dittnd CcmmMl, ewpm). 

(d) Mifihwfya WaUr TrusUot v. BomnilU d Hon (1906), 95 L T. 217# 
B. I#, 
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watering plaods, draiDB and cbazmels for the nee of adjoining landa, 
in the place of anj taken away or interrapted by them (<)• 

SuB*Sscr. and Minenlf. , 

538. The relations of the andertakere with the owners, loBeees 
and occupiere of mines and minorals^) lying nnder or near the 
waterworVs and works connected wiw them are governed bv a 
statutory code which forme part of the Waterworks Clauses i^t, 
1B47 (y). This code, with some modifications, applies also to 
works for water supply constructed by local authorities {k)» It 
corresponds to, and m eome respects is identical with, that 
applicuhle to other undertakings, such as railways (i). Its pro* 
vieions may be eumioarised as followe:— 

^(l) Mines and minerals do not pass to the undertakers on the 
purcha.HO of land, etcept such aa may be duly dug or carried away or 
used ill the construction of the waterworks, unless expressly 
purchased (j), 

(2) The undortHkors must from time to time, within six months 
from the laying or making of any pipes, conduits, or underground 
works, cause a map of the district to bo mrule showing the same 
and all their underground works within the district, and cause it to 
be from time to Umo corrected, and they must keep tlie map at 
their oflice, and it must be open to the inapection of all persons 
intereHted(A;). 

(9) Within three months from the making or correction of such 
map the undertakers inust deposit with the clerk of the count; 
council and with the clerks of the parish councils or (parish clerks of 
tlie county and {xarinhes roepectivoiy in which the works ore situated, 
copies of such particulars, corrections and additions no far as relate 
to such counties and iiarisliee r<R^}K)ctively (i). The clerks roost keep 

(e) Watet*Horks ClaiuM Act, 1047 (10 & U Viet. o. 17)» a. 12; aeo 
p. C80. aaie. 

(/) As to ihv AubslAiicrs iocMcil under the terru **mio 6 rtk]i,*' see title 
Minva. Minkrauh. ano Quakkjks, Vol. XX.. pp. 002 et $eq. 

( 9 ) )0 & It Viot. c. 17, JS^27. Ae to the incorporatiOD of these 

provisions in e^^xscia) Afts, sev pp. S74 €t anti. 

(it) ISee pp. 255, 269, owte ; compare Public Health Act, 1876 (Support 
o( Sewers] Aiuendntvnt Act, IbKJ (40 6t 47 Viot. c. 37); title Sawsas 
iKn DBAIN5, Vol. XXV., np. 749 el STf. 

(i) Soe, eeiierally, title Puroua^e op avd Oompen* 

8 AT 10 N, Vm. VI., pp. 49 ct M 7 .. where the satiioriliei are efted. As to ike 
meanhis of ''minerals/' see tnie Mim. MiKERAts. ixn Qdakribs, 
Vxd XX.. p. 503, note (e); as to the apphoafiou of the code to small hold- 
ius^.aee OaHuWt {Bari) SsMtirix 7. /iorlkumberhnd Cevniy Coun^l 
(ISITk 76 J.V.tM; title Sault. 11 oli>ivgs anu ^mall Dwsltjkos, 
Vol. XXVI.. p. 680. The prcririoni couumedinthcM’aterworksClsnses 
Art, 184? (10 & U Viot. e. 17), ss. 18,22, 2|, 24, 26. 26. correspond reapeo- 
tirelY to those cootaioed in the Railways CSansee ConsolMlaQoa Act, 1845 
(8 Si 8 Tict. e. 20), m 77, 78. 79, 80.81, 82. 

(j) Wate^erks ClauMs Act. 1847 (10 & 11 Viet. e. 17), a 18 ; Oarmtl 
WaUncorkt € 0 . v. lilies’ (1689). £2 Q. B. D. 318, 702. C. A.: see title 
OWrUOIlT PunORASB OV Lswo A\D OOWBIfSATK^, Vo). VI., p. 60. 

(k) Waterworks Clauses Aet, 1847 {10 k U Viet e. 17), 1 . 10. The 
pkn must be oa a seals of not lew than one foot to a mile, and a 
oopy with the date bhmeo Srtws itwss i»toomotodma«l be araitabJe for 
iBSpeetteo in the ondeii skits' efRee (ttid.). 

(l) /tod., s. 20. • 
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three oopiee i3id allow all persons interesM lo inspect them and 

take oopiee or extracts (w). Laade tad 

(4) Unles^ otherwise provided lor hy agreement (a), if the owiier» StMiaia. 
lessee or occupier of mines or minerals lying under the loservoira (i)BDtlo» 
or buildings of the undertakers, or under any of their pipes or works 

which arenodergrotmd, and are described in the map to be left and 
deposited as above mentioned (r>), or within the prescribed di^tnnoe, 
or, if DO distance is proscribed, within forty yards therefrom {p), be 
desirous of working the same, such owner, lessee and occupier must 
give the under bikers notice, bat tmdtf certain conditions the 
owner, occupier or leeseo is restrained from working the mines or 
minerals (r^). 

(5) If l>6fore the expiration of the thirty days the undorbikors do <5) vhon 
not give the reqnirwl notice stating Uioir will ingimsa to |viy eOlR* ^ 

5 >onsatiori, the owner, lessee or occupier may work tho luinus, and ' 

[rain the wne hy menus nf engines or otherwise, so that no wilfal 
damage is done to the water works and the ruin os are not worked in 
an niinnual manner (r). 

(ti) If the working of the inines under tho wivtorworkK or within (A) nitric* 
tho lu'OKcribcd distanen i« prevunW by rcaann of apprehendoii 
injury to such works, ilio owiiem. Iewie(*s and occupiers of such 
mines may cut and make snch airways, headways, gateways or 
water levels thraiigli tho mi non, mo»isur<*K, or stmta the working 
when of shall bo m provetil4‘<l, as may lio reijiiinite to enable 
them to vuiitilatc, drain, and work any iiiiuus or minerals on each 
si<le thereof (i). 

(j»*) Wflrcrr.'orkH (JauHOfl Act, 1S47 flO k 11 Viei. o. 17). !• 21. Tlio 

t rovidous of tlie ^a^^junl^ut&r 7 l)ocualcrl 1 •R Dcpfwrt Act, IS37 {7 Will. 4 S$ 

ViVt. c. 63), apply to sucli ciiHtody snd to the tukiru? of copies etc. 

(Wslcrvorks CVausos Act. 1K47 (10 & 11 Yict.c. 17). s. 21) j esc, fiirlltor, 
tiUsi (:osiriif.?«oKY PoitriiAhK or La^i> anm t toupsKSAnoK, VoL VI,, 
p. IS; LoCAi. Goitunmbnt. VoI. XIX., pp. 262, r'4. 

(a) If the laud is purchsewd hy ftgrceuivnt ofi * volD&tarv mIo, tlie 
comnion law rights of support apply {S'nc Alofa CoUiery, Ltd- p. Mon- 
eheatfr CorporrUion, [I008I A. <*. 117). 

(o) If till) map is not so made, k^pl snd dojMWiicil. tfao owners. h«B<trs 
and occupiers are not bound In pvo notice, and arc nut liable for injury 
causi^ by their workhi^ {HotUk Htaffonlal^ M'oterworki Co. r. Moam S 

Kotu (less), 54 L. J. (n- ^0 

\p) As to llic ri^bte of support from mtnora)-i lioyrjnd tiio prescribed 
distance, sec Uowky Park ('onl and Oann^l Co. r. J^ondan and Norik 
Weitem Bailaeny, [1913} A. CM I. 

(9) Waterworks ClsuM Act, 1847 (10 11 Viet e. 17), s. 22; see, further, 
title COKFUtSORT POJtCHASB OF Ls^fU ASP Co^PEKSAflOB, VoL VI., 
pp. 61, 53. 

(r) Waterworks <*lausos Act. 1S47 (10 & 11 Vict. c. 17), s. 23. If a&y 
damage or obstruction is caus^. to ue waterworks by the tninee b^iu 
worked in an unuAual inauaer, tliesano most bu forthwith repaired lud 
removed, and the daiaage made good by the owner, les see or ooeupier of 
the mines, and at his expense; if tlie re|»air nr vemoval b not done 
forthwith, the under takers may exeentn the same and rceover the expenses 
from suoh owner, tesiee or oeenpier by aetiou ia tba High Court (&bid.)i 
see also title Cokpuuobt Pubchasi op Land akd Coxpsvsatiok, 

Vbl. VI., p. 62. 

(4) Watorwoslca Oauses Act, 1947 (10 Ac 11 Yict e. 17), l. 24: such 
wens must not exceed the pnseribeddifflooriooe or sections, and if none 
are pmoribed, 6 feet wide and 2 feet Bor may they be out or made 
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(7) UolesB otherwiee {vorided by agreement, the ondertakere 
must from time to tisie pay to the owner, leasee or occai^ of mines 
lying on l>oth sides of the waterworks, and other works connected 
therewith, all such additional expenses and losses incurred by him 
by rejison of the set’erance of the lands over such minee. by such 
works or of the continuous working bebg iniermpted as aforesaid^ 
or by reason of the same being worked under the restrictions 
contained in the special and incorporated Acts, and for any mines 
and minerals not purchased by the undertakers which cannot be 
obtained by reason of making and maintaining the said works of 
the undertaktirs, or by reason of such apprehended injury (t) from 
the working thereof (s). 

(8) In order to ascertain whether the mines are being worked so 
ft’to damage the waterworks, the undertakers, aftor giving twenty- 
four hunrs’ notice in writing, may enter and inspect the mines and 
work 14, and use any apparatus or machinery of the owner, lesHoe or 
occupier, and use slJ noceeaury means for discovering^ the distance 
from the said works to the parts of such mines which are being 
worked or about to be workod (a). 

(9) Compensation in the form of damages may be claimed from 
water undertakers by owners, lessees and occupiers of mines, not« 
withstaiuling that the works were constructed and maintained under 
an Act of Parliament (6). 

Suv-Sbct. e.—HVafer. 

629> The common law coalers no rights in respect of under- 
ground water running in undefined or unknown channels (c), except 
that an owner of land may sink wells in his own land and so 
obtain a supply, but another owner may by doing the same draw 
off the wah'r froui his noighl^ourn. In the absence of special pro¬ 
vision wiitor undertakers can exercise this f)ow*er in regard to their 


upon anypart of the waterworks so u to injure them (Waterworks Claascs 
Act. 1817 (10 6c J1 Viot o. 17k s. 24); see title COMFULSOaT PubcHibe 
or Laxi> akd CoMrsNs^TiOH, V*oi. VI., pp. 52.53. 

(f) This mesas in jury snticipated by the undertskers in eonseoueiice 
of wbioh they hsTo stopped the works, and not injorr anticipated by the 
owner, leesoe or oooupier, who cannot reoover for such anticipatod injury 
until it arises {HMd^ r. Wakffitld CorpofaftoK, [1S91] A. C. 81). 

(a) Waterworks Clause* Act, 1847 (10 « 11 Yiet. c. 17), s. 85. Dispatee 
M to Ihs amount of compensslion payable are to be settled by arbltra- 
tino undf'r the Lands Olaoaes Acte (ibid.). This ^vision is similar to 
the lUilways (nauses Consolidation Act, 1645 (S 9 Yict. c. 20], s. 81, 
but contains certuh variatioDs; see also title Compulsobt PnitctUBB 
Of Iiawn utn CoMnvsATioB, Yd. VL, p. 63. 

(e) Waterworks Qansce Act, 1847 (10 4c 11 Viet. e. 17). s. 85. 

(t) IMd., s. 27; see, furtha, title Gompolsoet FuBCRasK of Labd 
AKD OoMPBNSATlox, Yol. Vl.,p. 53; BoUid^ T. Foks/UId OorporaUvn, 
mpm. o«r X^ord Balsbubt, L.v., at pp. 89, 90. 

(r) fiosemofs v. SMalH$ (1659), 7 B. Cas. 349 (anderfronnd water 
pcoToared from resching a riw); AefM ▼. PlaiwM (1643), 18 U. k W. 
384, Ex. Oh.; Jfa^lak v. Jfsfrepditaa Wakr Board, [1907] 1 K. B. 686 
[well below surfaos of stream, but stream affected). Ai to watet flowing 
iu defliiite but uaknown tkiBnels. see Brodford OsfwswKes ▼. fmHid, 
[1908] 8 Ch. 655; Bbuk B cOifwm^ TowMbtp CoMrisrioaers (1885), 
17 L. B. If. 459 p and, generally, title WaTXBS axp Watxbcoumbs. 
p. 430, posi 

t 
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own l&Dd, and are not liable to pa; coiapensation for an; loie the; ^ 
tberebT inflict oo their neighbours (d ); in the same wa; an owner ludi a&d 
of land can dipin off the water in his land, and so prevent it reaching Stnau 
the springs from which the undertakers draw their suppi; («•)• 

530. In consequence of the loss Buffered b; neighbouring owners sututoiy 
from the pomping operations of water undertakers, such owners are 
allowed to be heard before committees of Parliament on those 

Bills (/), clauses are now inserted for the proUwlion of 
walls (^), 6ueh a clause ma; limit the powers of the undertHkers to 
taking water ont; from such oC their l^ds as are 8iK>cilicntly 
mentioned in the special Act {h\ or ma; give the owner of an; well 
within a certain radius which is affected compensation either in ^ 
wii(or or mone; (i). Such a clause may give the ow ner whose welUs 
injured the nght to require the underuikors to lay at their own 
expense the pipes neceasar; to give a supply to his house, and to 
charge him for the water at a i^uced rate {k). CIuusoh have also 
been inserted in (»rdcr to protect water undertakers fivm having 
the water in their area pumped from wells and conveyed for 
sale or use beyond their area of supply (f)* 

flCIb hlMT. 7.—nvt#. 

531. The special Act may rc^pure the undertakers to erect works When 
for making rchhI the interruption of acccjss aiused to any lauds 
adjoining or near Hie waterworks, or othsrwiae (or the acc^unmoda* neMiwn* 
tion of such lanilH(m). If any difference arises roH)>octiiig (ho 
conetniction of uny such accommodation works, or the kind or size 

or Buflicienc; thereof, or respecting (he maintenance thereof, it 
must l>e determined by two justices, who must alw) appoint the 
time within which such accommodation works shall be begun and 
finished hv Ibe undertakers (h). 

(d) }tev lliwr Ce. v. Jvknnn (ISUO). 2 E. & £. ^*15; R, v. }fHr<fpi>lUan 
Board of H'orA;# (1863), 3 B. & S. 710. Ai to tbo power oi woter coiupanin 
to rink wells, see p. 270. anie. 

(f) Jintdford Corpartiiion v. PickUi, [1606] A. C. 687; Blaolrod l/rOan 

LutrifA Council Y. CranAiAav r*o.. lAd. (1013), 136 L.T. Jo. 2.'i0. 

(/) St&ading OrHere uf the Bouse of Comiuoai (Private husinew), 1013, 

No. 134i>; AotttA Skitldt Watorvorki Oo. v. Cookoon (1845), 16 L. J. (ax.) 

315( seep. 271, ante. 

(g) flee the report of a joint committee of both Housm of Parliament on 
a Bill introduced in 1910 to deal generally with this subject (Parliamentary 
Paper, Ko. 226, 1910). Hie effect of the report wu Uial each case should 
be dealt with on its merita, but the comuiittee recommended the estabtisb* 
ment of a ceutral administrative authority to oouirol the water supply 
of the country. 

(A) See Model Water Bit), 1913. elauae 8. As to the power of under* 
takers to sink wells on additioaal lands*' acquired by them, see p. 290, 
pod. 

(t) flee Selby Urban District Council Act. 1904 (4 Edw. 7, t. oczxxia.), 

1.27; HoJderoeM Water Act. 1908 (8 Edw. 7, c. zdz.), a. 66; Frimley 
and FamboroQgh District Water Ae^ 1909 (9 Edw. 7, o. xlvU.). 

{k) See South linoolnshire Watw Act, 1906 (6 Edw. 7, e. oxovi.), a. 28. 

(l) flee Sutton Dteict Waterworks Aet, 1906 (S Edw. 7, e. cinxviii.h 

(m) Hisse are In additiou to the mskiog good of watering places et«.t 
m to which see pff. 980, 226, 286, ante. Aa to inteiraption of access te a 
road, see Btamoo v. Bridal Walomarke Co. (1866). 1 H. 4s B. 269. 

in) Waterworks Claoaes Act, 1647 (10 h 11 Vkt s. 17), a. 16. Aa to 

B.L.^xzvni. ^ 
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dafult. 


U tbe undertaken Uil (o begin euch works for fourteen daje 
next after the time appointed by the justices for their beginning, 
or, having begun aocb works, fail diligently to execute same in a 
sufficient manoer, tbe person aggrieved by such Mlure may 
execute each works or repairs, and the reasonable expensee thereof ^ 
mnet, on demand, be repaid fay the undertakers to tbe persou by * 
whom tbe same shall have been so executed. Disputes as to tbe 
nature or amount of such expenses are required to hb settled by two 
justices (o). 

Sva^Slor. ^••^Adtlitional Land$. 


AoqtiWt^oB 582. The special Act usually authorises the undertakers to 
t^igreemeDtf a certain amount of land in addition to that specified in tbe 

Act (p ): they are empowered to acquire this land by agreement, 
and tbe provisions of the Lands Clauses Acts applicable to purchase 
by agreumeut extend thereto {q). In recent fi])Ocial Acts it baa been 
provided that the undertakers must not cauKO or i>ornut any 
Quisance on such lands (r). Undertakers are not generally authorised 
to sink woIIh and erect pumping stations upon such additional 
lands, and in the abaonce of clear provision to tho ooutniry(i) 
the oxocutioii and making of such works may be restruiued by 
injunction (0* 

8»ct. of 


Sub-Sect. 1.—/a /Vimte I^ivds. 


633- The Waterworks Clauses Act. 1B47(«), and other incor* 
porated Acts do not authorino tho undertakerH to enter upon and 
lay pipes or construct undcrgi'ound works in any land not dedicated 
to pulilic Qso unless by agreement with tbe ovmer and occupier (tv), 
or unless they acquire tlie land(a). Some special Acts authorise 


tko liko provttione in regard to railways, see title RiiLWaxs amo Cavals, 
Vol. XXJiJ.. pp. m^tieq. 

(c) Waterworks Ciauwe Act, IS47 (10 A 11 Viet.«. 17), s. 17. 

(p) The amount of evch land is usoally specifically etatod in tho special 
Act, and is sonotixucs deecribod as land for extraordinary porposee. 

(«) See title CoitPULBoaT Puichasx op Land and Compkmsatiok, 
Vol- VI., pp, 26, 61. 

(r) See rnmloy and Famborough District Water Act, 1893 (56 & 67 
Viet. c. clxxzT.), a. 50. 

(i) Ibe special Act may authorise auoh works on the additional land, aa 
by makiiiif tbe powers of the Waterworks Clanses Act, 1847 (10 ds 11 
Viet.. 0. 17), I. 12, appUcable thereto {A.‘Q. v. Bomd Di$trict Qa$ and 
Water Ce. (1910), 74 Jtr. 193, B. L.); as to such Mwers, see p. 279, onie, 

(I) A.*Q. V. Frisslsy and Fombon^A Dwiriet naier Co., [1908] 1 Cb. 
727, a A. i A. Q. r. SioFordsAifs WaUnmnU Co. (1909), 26 T. L. IL 
408. As to injunodoDS generally, see title Injunction, VoL XVII., 
pp. 197 ol asg. 

(«) 10 A 11 Vide. IX 

(w) IHd., a. 29. Tbe andertaken may, however, at any time enter 
apea, and lay or place any new pipe in ^e plaoe of an existing pipe in 
any land whereia anv pipe baa hew already lawfnlly laid down under 
etatvtery Mveia, and they may repw and alter any pipe eo laid down 
(iMAh The uodertakors may eabetitnte other pipes witbont removing 
tbe old pipes if the owner soflen no damage there^ (Bridge t. Fraser* 
huffk ^ Falter (1887), 36 Sa L. B.161). 

( 0 ) Under the Lands Clauece Acts, in the absence of speoial provisioa, a 
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limitdd owners to grant easements and righto in laud to the under* ^ 
takers, and more iBeeotly special Acte hare authorised the ander* bajing of 
takers to acquire compulsorily easements only in land for the 

E arpose of nddergronna works, and have made Ae provisions oithe 
ande Gausea Acte(b) applicable to such compulsory purchase. 

^This power has, however, b^n granted subject to tho proviso that the 
owner, in his particalars o( claim, may require the uodertakors to 
acquire the lands in respect of which a notice to treat has l)oen 
given for an easement only (r). 


Sub-Sect. /• StrmU. 

534. Subject to certain supervision (d), powers are conferred rowenin 
on undertakers by the Waterworks Clauses Act, 1647(<!), to f ublk itrssu. 
and break up the soil and pavement of the streets (/) and 
bridgesC^) dedicated to public use(ft), within the limits of the 
special Act(i), and to OMn and break up anv sewers, drains^or 
tunnels (4) within or unaer such streets and bridges, and to lay 


itr&tamotkJyof land cannot bopurchaaed; aoeUUo Compuuiokt Porcuasb 
or La>it> ani> OoMPfiasATiov.yol. VI., p. ti. Under ibe proTisioua of tho 
Public Hoalth Act. 1875 (3S h 30 Vict. e. 05), local antbur{U(« may in 
certain cases lay pipes thruuf'li privato land up<m making coiniKMisation 
subsequently; soe pp. 259, 250. sals. To special Acts authurisiug local 
authorities to construct waterworks, a clause ox tending tilts power to such 
works has been inserted; see Burnley Corporation Act, lOUS (S Kdw. ?, 
0 . Ixxxix.), a. 12. 

(h) As to the Lands Clauses AcU, see title Cohtulsoet Pubcuasb os 
L iKD Aun CotfPXKSATiON, Vol. VI.. pp. 13 «i $fq, 

(e) the Model Water DiU, 1913. clause 9. 

(d) 3ee pp. 292, 293, wH. 

<s) HI & n VIot. e. It. ss. 26—34. These powers also apply to local 
autborities where they have not the control of tbe streets; see p. 259* 
anU. 

$ The word ''street is defined as including any square, court, or alloy, 
way, lane, road, thoroughfare, or puhlio passage or place within the 
limits of the special Act {Waterworks Clauses Act, 1647 (JO ij Viet, 
e. 17), s. 3). As to llic rigfiU of undertakers lo break up serocts. soo alno 
titlea Electric Liqktiko asp Powek, VuI. XI h. pp. 673 H srg.; Oas, 
Vol. XV.. pp. 325 «< ssj.; Sewem ako Dkaiss. Vol. XXV., pp. 731 
et icq.: Tslxorafbs and Telepho.sbh. Vol. XXVJl.. pp. 350 ei nq.; 
ToAHWATa AND LIGHT RailwaTS. Vol. XXVH.. pp. 788 rl seq.; as to 
interference by undertakm with the works ol waU*r iindi!rtakiDgH, see 
p. 294. post. 

(g) As to bridges. c<iiuparo title Gas, Vol. XV.. p. 326. Tbe clauses as 
to^ying gas pipes are in many reapeots ainilar to those relating to water 
pipes. 

(k) Waterworks Clauses Act, 1S47 (10 A II Viet. e. 17), ss. 28, 29. 
Although the aubsoil is not dedicated to public nne, pipes can never- 
thdeaa be laid in it under this provision {8ckvedet v. Worihing 0o$ 
ZAgM and Oclct Co. (Vo. 2). (1913] 1 Ch. 118). Persona laying pipes in 
pnvate streets may be restrained by injunction (Goodson v, AiMOfdiM 
(1874).9Cb.App. 22): oompare title Gas, Vol. XV., pp. 807, 327; see also 
Aadrwt v. A^riilkry Grboa OoiMctf, (J9U] 2 Ch. 398, C. A.). 

(4) As to the limits of tbe special Act, see u. 276, Mts. 

(k) The word "tonnels*' does not include railway ttumela, but only 
those of the sane class as lewett and drains {CaUdoniam Bgil €§, v, 
Glofgow CofporoUe^ (1901), B F, (Ot. of Sean.) 626, followed in goJiwsderT, 
ITortjUM Qas Liokland Coke Oo., (1912] I 68 (tonnel oonnecting two 
•ides ol a road): aee also Tkosapsoa v, ilvaderload Go# Co, (IS77), 2 

L 2 
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Waibb Burnt. 


8wr. I. down ftDd pltee within the sBina limita piped, conduits, serrioe 
lAftof of pipes, and other works and engines, and from time to time to alter 
and remove the same (0* For these pur]) 08 es the undertakers may 
remove and nee all earth and materials in and under such etreeto 
and bridges, and do all other acts which thej from time to time * 
deem necessary for supplying water to the inhabitants of the 
district inclnded within the said limits {m). They can, however, 
only exercise these powers for the purposes of their authorised 
works (a), and cannot laydown pipes within their limits of supply 
for the purpose of carrying water for an noauthorised supply beyond 
these limita (o). 

Powen ia ^36. In recent special Acte the general powers of laying pipes in 
ItrM public streets are extended to streets laid out hut not dedicated to 
public use, for the purpose of supplying water to the premises of 
any owner or occupier of premises abutting on or being erected in 
any such street who makes application, and the general provisions 
are made applicable to such street (p). 

OottpsDifttion 536. In the execution of thesi* powers, whether in the special 

Qf jn incorporated Acts, the undertakers must do as little 
damage as poeeihio, and make compensation for any damage 
done (^]. 

)(oUMtofoad 537. Before the undertakers open or break up any street, 
vuUiwit/, bridge, sewer, drain, ur tonucl they must give to the persons 
under whose control or management the same are(r), or io their 


£y. D. 420. C. A.). As to railway bridgee, see Qlasgov Corporoiton v. 
and W»4i0m Rail. Co., [1805] A. C. 37S. 

(/) This iiioludes tbo right to execute works on the suriacc of the road, so 
long as no auisanoe Is caused (SmI London Ifoterworii Vo. v. 8i. JtfoltAew, 
Dttkml Often ( Ve4trj/\ (18S6), 27 Q. B. D. 475. C. A.). As to layug com- 
uunicatiou pipes with preoiUes, see p. 307, petL 
(m) Waterworks Clauses Act, 1847 (10 4( ll Viot. e. 17), i. ZK 
{%) JfomoU V. hT’otriOniiitead Oat and Water Co., [1909] 1 Cb. 70; 
CRppomi Oil Co., Ltd. v. fdiwhvfyk and Dirtriet Waitr Trutioti (1897), 
25 B. (Ct. of Sees.) 370. 

{ 0 ) Cardiff CorporcHon T. Cardiff Waiervorht Co. (1859), 5 Jnr. (b. 8.) 
963. When nnderUkers are empowered tc supply water in bulk ontside 
iho limits (as to which see p. 313, peel), the clause ueiialJy contains a 
pruviso that they are not to pe authorised to lay mains beyond the limits 
of the Act (Model Water Bill, 1913, clause 23). 

(p) Sse »Md., elatiss St. 

(f) Waterworks Clauses Aot, 1847 (10 11 Viet. e. 17). s. 28. If the 

pipe! are properly laid, and damage to the highway ensues some time 
afterwards in ooose^uttice of w pipss being there, the land ii 
iajurioaily affected within ibid., a. 8, and justiCM bare no juris* 
dktion if the claim is above £50 {Barpnr ▼. 8wom$a Boroagk Coimed. 
[1918] A. C. 697). Compensation may be recoverable io respect of 
interference with the isoess to premises, whereby a pexsoo's trade Is 
injured; compare Lia$k4 v« Okneiekuroh Oorporsliss, [1918] 8 K. B. 
895, C. A. 

(r) As to pereons harin^^ oontrol and management of streets, see 
title HlOinraTs, Stbuts. amd Biudoxs, VoL XVI., pp. 200,201,211 ef seg. 
A rural dlsiriot coancU is not the person haviu m oont^l or manage¬ 
ment of highways which, ahhoup dedicated to the public, aie not 
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clerks Bureyor, or other officer, notice in writing of their intention Ak’t. l 
to do 80 , not less thAD three clear daje before banning Buch work» Laitag of 
except in ciBea of emergency arising from defects in any of the Hpea 

G ' Ml or other works, and then so soon as is possible after the 
pnning of the work or the necessity for the same arises {$). 

Except in cases of such emergency, no snob street, bridge, sewer or SapsTriiioB 
tunnel may be opened or broken up, except under tho super- 
intendence of the persons having tbs control or maooReiuent 
thereof or of their officer, and aooording to such plan as shall bo 
approved of by such persons or their officer. The plan in net show 
how tbe undergroond work is to be executed, and tho position and 
depth at which tbe pipes are intended to be laid(t). If the iiersons^ 
having such control and management do not approve, they my 
make a counter proposal by plan or othcrwiao, and in case of 
diiTerenee the works most be carried out according to such }>lan as 
shall be determined by two justices. If, however, tbe persons Imving 
Huch control or management and their officer fail to attitnd at the 
time fixed for tbe opening of any such street, bridge, s<4wur. drain, 
or tunnel, afU^r liaving had noUce as aforesaid, or if they do not 
propose any plan for breaking up or opening the same, or refuse 
or neglect to superintend the operation, the undertakers may carry 
out the work sj^ilieii in such notice without tbe superintendence 
of such persons or their officers (a). 

53B. Wlien the undertakers open or break up the road or {uiuute- 
pavement of any street or bridge or any sewer, drain, or tuanol, thi *3 nsnt on 
must with all convenient speed complete the work for which tlio 
same shall be broken up and 6li id the ground and reinetato and 
make good the road or pavement, or the sewer, drain, or tunnel, eo 
opened or broken up (6), and carry away the rubbish occasioned 
thereby (c). 


repairable by tho inbsbitaots at large Oa$ Ce. v. Hei^aU Rurol 

CoiMtil, {leil] 3 K. ii. 566; l^osinuukr O^ral \ llendim Urban ('oumoil, 
[1914] 1 K. B. 664, r. A.). 

(i) Waterworks Clauus Act, 1847 (10 6c 11 Viet. e. 17), t. 

(0 ni^kvyf Beard t. Coin* Valiev WatarCa. (1^77), 4SL- J. (CB.) 

SS9: Moktef uooal Board v. Lambeth Waionoorke Co,, flSQS] 8 (%. 

389, C. A. 

(а) Waterworks Claases Aot, 1847 (10 6s 11 Vid . c. 17). i. 31. As to 
the constmotioQ of this provlrion, eee Sa$t Ncleeey Lceal Board v. 
Lambeth Wator^orke ( o., euprn. per Lm&Lai, L.J , :Kt pp. 304, 306. Two 
juticM may, on tbe application of tbe persons bavi&g the oontrol or 
management of any suob sewer or drain or their officer, require tbe uDdtf> 
takers to make such temporary or other works as they may thick necesStty 
for guarding against any intssnptioD of the drainage daring tbe execution 
of any worn which intsifera with aoy such sewer or dram (Waterworks 
Claases Aot. 1847 (iO & U Viet. c. 17). a. 31). 

(б) hiamg a pipe ia the struetore of a tunnel is not a leiastatcioeDt 
{SeJmedar r.Wormnf Oae Lifkt and 0^ Oo., [1913] 1 Ch. 83). As to 
tbe liability of undertakers tor injuies caused by their failure to rebstate, 
see pp. Sli. 312, post. 

(s) Waterworks .Clauses Aot. 1847 (10 It 11 Viet. e. 17), s. 33. Undo* 
taken breaking up streets to lay water pipes are under tbe same obligations 
as to lighting ay ni^t and sabsequeat repair at oodfrtaken Uying gas 
pipes; aaa ibid.: and title Gal, Vol XV., p. 838. 
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539. If the nndorteken open or break op any street or bridge 
or any eewer, drain, or bonnel without complying with the above 
provisions, they are liable to forfeit to the persons diving the 
control or management of the street, bridge, sewer, drain, or 
tonnel in respect of which saeh default is made a sum not exceeding 
£5 for every each offence, and an additional sum of £5 for each day 
during which any delay in reinstating the street, bridge, sewer, 
drain, or tunnel, or in carrying away the rubbish, oontinues after 
they have received notice thereof {d). 

If such delay or omiaaion takes place, the persons having the 
wntrol or managemont of the street, bridge, sewor, drain, or tunnel 
in question may cauae the work so delay^ or omitted to be 
Ixa^ted, and the undertakers most repay the expenses of executing 
the same (s). 


SUB*i{iCT. a.— liUer/ertM hy OlAer t'tu/rrfaJrfr*. 


Wb«o 

Inte/ftmce 

BBtburiiod. 


540. Persons who interfere with the works of the undertakers 
are in general gnilty of an offence (/); but such interference 
somoiimes becoroes necessary when it is desired to lav sewers, 
drains, gae pi|^, electric mains and such like works in the streols 
wbore water pipes exist. It may Iw also nocossary to alter their 
position in connexion with public improvements, or in the making 
of railways or construction of tramways. Special or general Acts 
autliorising such oilier undertakings or improvements usually 
coutaiu provisions allowing for these ti3cossary atleratiuim in regard 
to water pii)e9, but snliject to the righta of the niulertakers being 
properly protected and the water supply maintainod (tfl 


(d) Watcrwoiks CIsusm Act. IS47 (10 & 11 Vjet. c. 17), s. 3S; for 
the similar provisions in the (iasworks Claoses Act. 1847 (10 11 Vict< 

0 . 16), M. 11. 13, SCO title Vo). XV., p. 329: as to cases wbere the 
local auiboritj to reins late, see ibid., avte(t): MitropoliUtn Water 

Board v. Wntminettr Vorporation (1906), 76 L. J. {K. a.) 384, C-A. j as to 
damages for defectiTO works, see Cattfs v. Siofiiion IKalervorki (1S76). 
L. R. log. B. 453. 

(s) Waterworks nausitB Act, 1647 (10 A U Viot. c. 17), s. 34, The ex- 
ponses are recovered in the same wa; as damages ; see pp. 334,336, 
pest. 

(/) See p. 324, poet 

(o) As to 4uch prorisioru, see titles Klxctkjc Lightino AJtn Powu, 
Vof. XU., pp. 679 ti ; Uas, Vol. XV.. pp. 330, 368; Hiqhwat.o, 
Stiuutm, ani> BhinOKS. Vol. XYl., p. 312; Rsilwats AXt> Canals. 
VoJ. XXni., p. 679; Sewebs akd Dbain 9. Vol. XXV., p. 732; Trie- 
uRAPOa AEII TEuipHOHns, Vol. XXVIl.. p. 366, note (p); Trawwatb 
AMD Liowx Rsilwatb, Vol. XXVIl., pp. 791 fi lej. As regards honsiDg 
•ohemea, sec Housing of the TVorldog Classes Act, 1890 (63 4s 54 Viet, 
e. 70), ss. 22,39(8). as amandsd hj the Ilotulag, Town Plsnuiog etc. Act, 
1909 (9 Edw. 7» c. 44), 4. 27. The powers in the Railways Clausei 
CoBSolidatioo Act, 1846 (8 & 9 Viet. c. 20), u. 18—33 (as to which see 
title Aailwats xNt) Canau, Vo). XXIII., pp. 879 d se^.), relating to the 
isterferwe with gas and water Pipes, are oommoiily extended to pipee 
and mains of local authorities by ine special Act of the railway oompsoy; 
SM Mod^ Railway Bill, 1913, danse 33. If a locd anthoiity, by lowering 
the lerd of e eireet, thereby biiags the pipee nearer to theeurfaoe, but 
decs not interfere with the pipes themselTte, it it not reqniied to relay 
them (Beethvart a^ Tatukali Wakr Ce. v. Wande^oortk Board of Forks, 
[1191] t CL 603, C. A.). 



Part HI.—Co^structtoic a5i> Maikttoanci* of Watbbworks, 

Sect. 4,^Sfcvrity of Bc$eTvo%r%, 

541. Where uodertekers in pursuance of their statutorj wwers 
collect large quantities of water in reeerroirs they are not lu^le for 
injury caused by the escape thereof, unletis there is either proTision 
in their special Act to the contrary (A), or they are guilty of negli* 
gence in the exercise of their i>owers(i). 

542. Certain general provisions providing for the prompt repair 
of reservoirs beliove<l to l»e insecure are incorporated in special Acts 
authorising waterworks {j). 

Any person interested may complain to two justices that any 
reservoir cunstracted by the uudortakers is in a dangerous statu.^ 
The justices must thereujtou make inquiry forthwith into tire truth 
of this complaint {k). If on such inquiry Utey are satisfied that the 
complaint is well founded, and that llio reservoir is in a dangerous 
state, and that the danger is so imtniuejit as not to admit of delay 
in removing the cause of complaint, they must order such person as 
they think lit to enter on the properly of the utulerlakerH and to 
lower the water in the roservoirs, and to exi^uto and do all such 
works and things as the juslicos think rinpnrtitu and pnqnir for 
removing the ennse of complaint (f). 

If, however, l]io jutitictw, ^Yhilo Wing satmCed that there is 
goo<l cause of complaint, are not satisfied Utat the reservoir is in 

(it) Birmiogbam Corporation Wnter Act, IS92 (55 & 59 Vioi 
o.oixziii.),*. 49 ; Bury <Jor]wration Waterworks Act, JS89 (62 6 & 69 Viri. 
e.clzzzii.i.i. 7 ; liocoin Corporation (Water, etc.) Act. lUOB (S Bdw. 7, 
c. zixiii.)* 39. These clauses va^ in form, but geoeraUj require the 
undertakers to make fuJ) componsation to all persona for all damage or 
loss sustained in consequence of tbo bursting or giving way of the reservoir 
authorised by the special Act. ThU Uabihty is sometimos extended to 
aquoduots, embankments, and other works; see 2 >vaa v. Birmvfipkflia 
Canal Oc, (1872), L. It. 8 Q. B. 42. As to the li.tbiiity of piTeoiu acting 
under statutory authority eem*raiJy. see tilJesri *<ltc AnTiiOKiTi£.H and 
P i'BLtC OfficeW, Vol. XXnJ..pp.3l2 ft . T«»kt, Vo|. XXVII., p. 481. 

(i) OeddU V. //an« Hfiertoir {Prapririor$) (I87M). 9 App. Cas. 490; 
Bkigravt V. /fmfcf WaUrvorki <h. (185C), i Jl, Sl N. 399. As to the 
liability at comiuou law of persons collecting water, sec KyVind* v. FUUktr 
(1898), L. R. 3 11. 1i. 330; £clAe« (C'cuwIcm) v. Kirkraldy iVaUrworki 
Commitnionert (1882), 7 App. Cat. 694; and Utica Nzcunr.Kc^ Vol. XXL, 
pn. 401. 496; Wairkh and WaTr.M.’nriulRS, p]». 463 <f post. The 
same principle applies to damage caused by the buraiing of water mains 
{Qnen v. C'AsUsn Waitrworkt Co. (1894). 70 L. T. 547. C. A.; Bncoh ▼. 
Otand Junction Watenoork$ Co. (1889), 2 T. L. R. 906). As to evidence is 
eases of escape of water, see RIsmUi v. .Vcw Rim Co* (1865), 13 W 4 R. 
413, Ex. Ch.: bat as to water under high preasnre for hydimlic purposes, 
see CAarinc Croif Alestncffy Supplir Co. v. Jjondon Hydfindsc Power Coi, 
[1913] 3 IL B. 442; on app^ (1914), 90 T. L. R. 441. 0. A. 

(f) Waterworks Clausoa Act. 1653 (29 U 27 Viet. e. 93). ss. 3—11. 
These provisions also apply to reservoiie constructed bv local authorities 
under their general powers; see p. 257, onto. They mly to Englaad and 
Irriand. anA with the necessary laaetion to Scotland (Waterworks Clauses 
Act. 1853 (21 6 e 27 Viet. 0 . 98), S. 11). 

(h) ibid,, s. 3. Two jturiesi may. on their own view, and without 
eomplaint by any person, proceed under the**e provisions as if a eomplaint 
bad been ma^ to them (tbid). 

(I) /bid., i. 4. The order must be in writiog under the hands of the 
Justices, and may be in the atututory form with such variatioDs as ciroum* 
stances require (tMd, s. 5, Schedule), 
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fluch an imminently danger one etaie aa not to admit of delay in 
romonng sueb cause, they must iaaue their summons to the 
undertakers to answer the complaint Upon heariog the parties 
the justices may, or upon detault of appearance of the under¬ 
takers must, order the undertakera, within such time as the 
justices think reasonalile and specify in the order, to lower the 
water in the reservoir and to execute and do all such works and 
things as the justices tliink requisite and proper for removing the 
cause of complaint (i»X 

543< If the unilrrtakers fail to execute or do within the prescribed 
period any suiih work or thing, the justices who made the order, or 
«any other two jiiHtices, on l^eing satisfied of such failure, may either 
ortkir such {lersons as they think fit to enter on the property of 
the nrnh'rtakcrs and hi lower (ho water in the reservoir, and to 
exociitc and do all such works ami things as the justices think 
refjiiiKite and pro|)er for removing the cause of complaint, or may, 
if they think fit, by order impose on the undertakers a penalty not 
oxHiodiug £10 for every day during which such failure continues 
atu^r tlie making of the order imposing the penalty {n). 

Persona acting in pursuance of any such order are not to lie 
deemed trespassers, and any |iorwm who wilfully obstructs any 
pt^rson so acting, or wilfully does or instigates or suffers to be done 
anything in contravention of the order, is liable for each offence to a 
pomilty uotexcecHling il50(rj). 

544. The justicos nmy order all or each part as they think fit of 
thu cost of and incident to the applying for and obtaining of any 
such order to lie paid by the undertakers, and also all or such part 
as the justices think fit of the expenses of the works and things 
ox(*cutOf( 111 pujsuance of any each order hy any person other than 
tho undertakore,to bo paid hy tho undertakers to such person as the 
justices appoint. If, on tho other hand, the justices think there is 
no sufiiciont ground of complaint, they may order the complainant 
to pay the whole or part of Iho coats (p). 

545. The undertakers have a right of appeal from any of the 
alxive orders or doterminations to the court of quarter sessions for 
tho county or place where the cause of appeal arises, but the order 
or determination appealed against continues in force pending the 
appeal ( 9 ). 

546. The undertakers aro not liable to pay any damages, 

(»)*Wat«rwork< Oauee Act, ISCa (26 k 2? Viet, c, 93), s. S. 

in) iStd. As to the form of these orders, see note (f). p. 295, ani$, 

[9) Waterworks CUums Act. 1863 (26 It 27 Viet. t. 93), S. 7. 

(p) 1bid,t s, 8 . In the fonn ia the schedule there is nothing said ee to 
eoste. 

(f) /M.. I. 9. The ooort may either affirm or quash the order or 
deterndnsUon, or moke sdeh other order os may seem fit, and may m^ce 
such order os to the eosU 0 ! the origitta) proceedings and of the sp^ol se 
it thinks fit. The procedure on appw is thst prescribed by the Roilwsys 
Claaaes CouiolidatioB Act, 1843 (8 & 9 Viet. e. 20), in the ease of sppesli in 
mpeot of penoltiss (Wstenrorks Clousee Act. 1863 (26 4 b 27 Viot. c. 93), 
B. 0): see title RaiLwsTS aw Canols, VoL XXUI., p. 738. As to 
appeals to quarter sessions generally, see title Maoistbatis, Vol. XlZ.r 
pp. 642 riieq. 
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peoftltiM, ocwte, charges, or expenses for or in reepsct of, nor are 
tbej answerable or aocoontaole for any dimiontion or ceesation 
of the supply of water or any other breach or non-performance of 
any of their duties, liabilities, or obligations ander the special Act 
which mey be occasioned by or result from the execution of any 
snob order (r). 

Sbct. 5,^Prot€CiioH ^ Water againet 

547. Many general enactments exist for the purpose of pro- 
Tenting the pollution of rivcre and etreame, and their enfon^iuont 
is of great importance to water undertakers (s). Local Acts have 
been passed with the same object (f). Express provisions have also 
been made to prevent the water supply from being fouled or 
taminated by the casing on uf worka hy other sUtutory undor* 
takers (a). In addition to these, corUin general provisions for 
guarding against fouling the water of the undertakers (6) arc inscTtod 
in spMial Acta relating to water, while those Acts thcruHclvim often 
conUin express provisions for the samo pnrjioso (c). 

548. Every person commits an offence and is liable to a )HjoaUy 
under the provisions of tho Waterworks Clausits AcU 1^17 ((f), 
(1) who Imthos in any stream, reservoir, aquoduct. or other w iitur- 
works behmging to the undertakers, or washes, or throws, or causes 
to enter therein any dog or other animal; (2) who throws rubbish, 
dirt, filth, or other noisome thing into any slrmui, re^sorvoir, 
aqueduct, or other waterworks Iwlonging to the uudorlakors, 
washes or cleanses therein any cloth, wool, leather, or skin of any 
animal, or any clothes or other things; (H) who causes the water 
of any sink, sewer or drain, steam ongino, Wilor, or other filthy 


(r) Waterworks CfaiiMS Act, 1863 <26^ 27 Vh'L o. nS). s. 10. 

(«) As, for example. Public Health Act. 187C (*^8 ii 38 Viet. o. 60), 
u. 17, 68, 89 , 332 : Pabtic IlcaJlli Act Amondmonl Act, 1890 (53 & 54 
Viot. 0 . 60), I. 47 ; Public Health (Loodoo) Act, 1891 (64 A 66 Viet. c. 76), 
as. 62, 53 ; ItiTcri Pollution Preventiuii Acts, IS^O (30 40 Viet. c. 76) 

and 1893 (66 & 67 Viet. e. 31 ); lUven PoDutiun rrttvriitioti (border 
Otancils) Act, 1698 (61 & 62 Viet. c. 34) ; see title Waters ano Water- 
corasss, pp. 436 et ieq. , poet. Water u o dertakers have bee ri an Ibori sed by 
their special Acts to enforce in default the Acts agaitMl ri tot pollution; 
see fiury and District Joint Water Board Act, 1903 (3 Edw. 7, c. ccxxxjt.). 

(t) As, lor example, Thames Conserrancj Act, 1694 (67 k 68 Viet, 
c. obtxxvii.): Ueney and Irwell Joint Committoo Act. 1692 (65 k 68 Viot. 
e. oxoi.); West Riding of Yorkshirt Rivers Act, 1894 (67 k 68 Viet* 
c. clxvi.). 

(a) Gasworks Clauses Act, 1847 (lOis 11 Viot c. 16), M, 21-^28: Lighting 
and Watching Act. 1833 (3^4 Will. 4. e. 90), ss. 62. 63; Hetropohs Gm 
A ct, 1660 (23 k 24 Viot. e. 125), ss. 61, 52; seo title Gas, Vol. XV.. 
pp. 259 Cemetenes Clauses Act I847(108z 11 Vietc. 65).ss.2Ct^22; 
see title Buual aed CtSVATlON, Vol. III., p. 517 ; see abH> l>t.lca Hion- 
Wats, Stheits, ani> Bninois, Vol. XV(.. p. 212 ; Sewsks and Deaixs, 
Vol. XXV.. pp. 731, 732. As to daznagH to vorkn gouerally, tmu pp. 324, 
325. po4l. 

(5) Waterworks Olautes Act, 1847 (10 All Viet. c. 17), m. 61—67 
(seethe text, w/ra]; Waterworks dauaes Act, 1663 (26A27 Viet e. 93), 
t 16; see p. 321, potf. 

(s) See p. 296, peA 
(d) 10 If a Viet e. 17. 
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water belonging to him or under his control, to run or be brought 
into an; stream, reservoir, aqueduct or other waterworks belonging 
to the undertakers, or doee an; other act whereby the water of the 
undertakers is fouled (r). 

The same Act iinpo»es penalties on every person making and 
supplying gas within the limits of the special Act who causes the 
water of the undertakers to be fouled, and power is given to the 
undertakers to dig up and examine the gas pipes (/). 

649< Various powers are now conferred upon the undertakers in 
special Acts to pr< v(mt the water being fouled. They are authorised 
to make and carry into effect agreements with the owners, lessees 
and occupiers of any lands within the drainage area of the reservoirs 
awd works authorised hy the special Act with reference to the 
execution by either party of such works as may be necessary for the 
pnriioso of draining such lands or any of them, or for more 
effectually collecting, cimv^eying and preserving the purity of the 
waters authorised by tho s|)ecia) Act to be diverted, collected, and 
appropriated hy the un<lertakerH, flowing to, u|>uu or from such 
lands directly nr derivatively int^) such reservoirs and works (g). 

The undertakers are also authoriKod in some sjKic.ial Acts to hold 
lands acquired hy them under tho poners of their Act which they 
may deem necessary for tho pur])OHe of protecting (heir waterworks 
AgHinat pollution, fouling and contamination, and so long afi such 
necessity continues the lands are not dimmed to be suporlluous 
lauds within the meaning of the Lands (^lauwiS Acts (J^). In certain 
cases water undertakers have l>eeD authorised to acquire a very 
Urge portion or the whole (»f the catchment area in order to protect 
the supply. The i>oaw generally authorises such land to be 
ac4]uired by agreement, but part may also bo authorised to be taken 
compulsorily (()• 

(e) WaU*nvurks <1dtiiic« A<*t. IS47 (10 & II Yict. c. 17), i. 61. The 
peoalty is. for etch oOeiicc. to forfeit to the uodortakors a eum uot exceed- 
ixig£6, and lu rcepect of the lest mentioned offence, a (urtlier sum of 20#. 
for each day. if more than oue, that it coDtiao&< (iStd.)* Tho under¬ 
takers have also power to out off the pipee supplying water to persons 
ooniaminaUng their water (Waterworks Clauses Act, 1S6$ {26 A 27 Viet, 
e. 93), s. 16): see p. 322. posf. 

if) Waterworks Clauses Act, 1647 (10 A 11 Vict. c. 17), ss. d2'-'67i 
tee title W'atzks asw Watkkcoiikses, p. 442, pout. These provisions are 
almost idoQtical with the Gasworks CHauses Act, 1S47 (10 All Vict. c. 16), 
la, 21-^28 (see title Gas, Vol. XV., pp. 360 it #ef.); but while the Gas* 
works (Clauses Act, 1847(10 A II Vict. c. IS), m. 21—28, apply only to 
gas'^undertakers ia whose special Act they arc mcorporateo, the Water¬ 
works dauaea Act, 1647 (10 AI i Vict. o. 17), k$. 62—67. apply to all persons 
makmi or supplying gas whether imder statutory powers or otherwise. 
For a lOtBx of aoiice by a local authority to a gas company of fouling iU 
water supply, see Knovriopa^ia of Forms and Precedents, VoL Xy.,p. 178. 

(c) MomI Water Bill, 1013. elause 6. 

(k) Z6 m 1., clause 7. .The undertaken must not create or permit a 
muiance on aov aueh lands nor enct any buildings thereon other than 
ofieea and dwelUnp for persons in their employ, and eu<^ buildings and 
works sa may be incidental to or conneeted wim their water undertaking 
(ibid.). As to superduoua landa, see title COMPULSOKT PuRcnasi or 
Lanu AVt> CoMFiMsaTrfVM, Vol. VT.. pp. 26 #4 sm. 

(t) See Manoheater Corporation Waterworks Act, 1679 (42 A 43 Vict. 
e. xxxvi.), IS. 9, So, 21.63; Liverpool ('.orporatioo Waterworks Act, 186d 
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550. A clause which has also beeu inserted iu special Acte Sur. a, 
enables nodertakors to make bye-laws for profonting the pollution, Protectlen 
fouling or QontnminatioD of the water they are authori^ to take, of Witer 
By these bye-laws they may prescribe the construction, maintenance 
and use of proper drains, sewers and works, and make provision tor 
the prevention of any act or tiling tending to pollution of the Brt-Uwt. 
water (d*). Such bye-laws are subject to the approval of tin* (H)uneil 
of every district comprising any part of the area within whicli it is 
propos^ that they are to in force, but if such consent is wiiliiield 
unreasonably, and the Local Go\*6nimeDt Board so considers, such 
consent becotnos unnecossary. The owners and other persona 
interested in the lands aro entitlod to compensation if their lands 
are injuriously affected by reason of the rosirictions in thesS 
bye-laws (/). 


Part IV.-~8upply of Water by Undertakers. 

SwT. 1 .—Iu 

65t Undertakers authorised by s)HK:iAl Act to supply water are PnrpoMiot 
required by the generHl AcU to afford within the prescriboil area a 
supply (or domestic pnri>osea(m), for various public puriMisoH (n), 
and for the extinction of iireH(o). They aro not reijuired to supply 
water for non-domestic or trade purposen, but are aiitUoriseu by 
the special Act to do so, provided that tbo supply for dom(^< .^ 

)jur{K>Bes is not interfered with (p). Subject to the same provinu^ 
and to certain other restrictions, undertakers are often allowed to 
siipiily water in bulk for any purpose beyond their prosenbod area 
of supply {?). 

Sect, Ihmntie Supfljf, 

562* The undertakers iDUHt(r) provide and kuop in their Wftt«rfor 

luuinsfii) u bUpply of pure and wJioIesoiiie wuur siilliciont for lbs 
^ ^ _ 

(43 & 44 Viet. c. esliii.); Lirerpool i'irTpaTaiion\. f'horUy Union A$$e4$* 

CommiiU*, [ IS 13] A. C. 197 of .such lands). 

(^) S(;e Model Wat^ Bill, 1911, clause 9. Tbd danse in nmiUed is 
later modoj Bills, and was allowed only is rwpoci of wut/jnrorks of larga 
towns. 1 be provisions in the Public Health Act, 1S75 (39 39 Viot. o. 6S). 
relating to urban bye laws are made applicable to th«wA bye-laws (Model 
Water Bill, 1911, clause 9); see also tille Poblic Hsaltu afn L<ocal 
Adhimisteatiok. VoL XXI Jt., p. 388. 

(l) Model Water Bill, 1911, dause 0, which aUo provides tiiat tbo unoant 
of the compensation in disputed cases U to be settied by arbitration m 
accordance with the ArbitnUon Act» 1889 (S3 & 33 Viot. c. 49) ; see title 
AuiTRATfON, Vol. I., pp. 4374 SSf. 

(m) See the tert. 

(n) See pp. 303, 304, pod. 

io) See pp. 304 4 ss;.. post, 

(p) See pp. 313, 313, po4. 

(g) See p. 313, post 

(f) Waterworks Clause Act, 1847 (10 & II Viet. e. 17), s. 35. 

(i) The words '*in the pipes to be Idd down by them** (ihtd.) meea 
the main pipes, and do oot include the service pipes (MiIms t. RnddmJlM 
Corporation (1884), II App. f'sa. 611). An leyanetion may be gsanled 
restrauung nodcrtakcA supplying impm water {A.-0. v. Nprth ShmlA$ 


800 


Watkr Supply. 


Bm, t (Jomeetio aae of all tho inhabiiaDte of the town or district witbin 
Domestic the limilB of the special Act (0> who are entitled, as hereinafter 
Sapplp. mentioned, to demand a supply, and are willing to pay water rate 
for the same (a). Iq the ahUnoe of express provision in the ap^i^ 
Act, .water will be deemed to be pure and wholesome even if it 
contains ingredients which may, on paasing through lead service 
pi{>os, cause the water to become deleterious (6). 


Klfht tA 
deftuusd 


553. Every owner <»r occupier of any dwelling-house, or pari of 
a dwelling-house, within the limits of the special Act is entitled, 
subject to certain coudiUons as to having laid or laying pipes (e, 
and paying or tendering the water rate payable in respect 
thereof (li) and to the provinioDS of the special Act, to demand and 
^reggive from the undertakers a hufficient supply of water for 
domestic pur|>ow!8(c). The term " dwelling-house is not limited 
to I ho (Ivrolling-housos of private families, but may include lodging- 
houses (/), boarding-Hchoolri (//), and workhouses (/<)* provided that 
the supply is to be used for n domestic jiurpose. 


Watermark* Co. (1802)* Timetf I2th May, C. A. (water obtained from a 
dirtUHuU 4»>lliery); A.-0. v. Jihijmmif a^d Ahft ValUo Ooi and Waitr Co. 
(HM»7), 71 .1. r. 435 (rosorvoirt unfoncAd and polluteu. and no filtration)). 
As to t\ii' of prqef«dinjt in the name n( the Atlomey-Gonora), «ee 

A.-U. V. t*onttipri<id WaUrteorkt To., 11008] 1 Oh. 388; and sev also title 
Pkaotics aso VaocEucRB. Vol XXin., pp. lou. 101. As to whether 
dairiag^yi tan bo rec.ovorAd, m v. Undderujitld Corpuralion 0886), 

il App. 511. A like provision m to supplynifr pure and wboleaome 
water U contained in the Vublio Health AeK 1875 (33 & 33 Viot. o. 65), 
a. 55 ; S(H> p. 260. finU. 

(I) As U> the Umite of the vpecnal Act. see pp. 276, 277, anU. 

(a) At to ratne, m pp. 313 sf tag., po«<. 

(h) tililnfs ▼. KiukivrfSfld CorponxlioH, lapra. Speoial provisions are 
now oouvioiially insorlcd in special Acta providing for the treatment of 
thti walor to prevent It acthitf on lna<l pipes; see Akipton Water and 
hiiprovement Act. 1904 [4 Euw. 7. c. civ.)* s. 16; NorthaJicrtoo Water- 
w'ork*< Act, loop (9 Edw. 7. c. Uzsih.), a. IM. 

(c) to ronMnunicatioo p. 307, pott. 

(d) See op. 3 U s( $oq.,poti. This provision does not apply if the special 
Act prociilcH Oiat a supply in certain parts of the area is to be given on 
tenuB to l>o agreed {PiUt v. P/ymoWk Corporolioa, [1912} 3 K. B. 301). As 
ti> the payment where the premiami are not rated, see Po$tmaiter-Otnml 
V. Ntnaph Urban Diotrid Couneil, [1913] 1 1. R. 238. 

(c) \>'at6rworks i^lAuscs Act. 1847 (10 A 11 Viet o. 17), m. 44. 53. As 
to poiiAlties, see ib^., s, 43; p. 306, po$(- For a form of application 
and agrei«mcnt lor a supply of water by a water company for domestic 
purpcHics. MO EncyclopMia of Forms and Tn'oedents, Vol. XV., p. ISS. 

if) t'idqfon V. Grtal Yarmouth W'alentorkt To.* [1902] 1 K. B. 310. As 
to tHb liability of local authorities to see that lodging-houses are supplied 
with water, seo title Pnauc Health and Local Adkinistratiok. 
Vol. XXin., pp. 511. 512; as to the power of undertakers to supply 
water to Indring-houses on SMoial tenns. see sM., p. 640. 

{g) Frsdsricb v. Bognor Wat^ Co., [1909] 1 CL 149; Barnard Ciutlo 
Vrhan CouncU v. [1902] 2 Ch. 746, C. A. ; Awtk-ffsst Sabwfbon 

Watrr Cs. t. SI. Iforylabsas ri»s«Jl904) 2 E. B. 174 (poor law school). 

(A) bitAsord Union v. LUkoard nctoritorki Osu (1881), 7 Q. B. D. 505; 
Choikr WaUrwrki Co. v. ChotUr Onion Onardiono (IM). 98 L. T. 701, 
C. A. 1 Dabha Corpoeaticn v. SovU DMin Onardiano, C. A. (undaM), 
dtod la Michael and Will Gas and Water. 6th sd., pp. 495, 496. A 
workhouse is not, howerer, a ** private dwoUlng-house, it that term is 
used III a ipei ial Aot (Rrutel Onardinnu t. BrkM WsfervorAs Co.. [1014] 
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564. No very dofinito meAniDg can be attached to the terzoa ^ 
'Monieetic use" or domestic pariiosee." They include the use ol DoBMttte 
water for the ordinary and reasonable purposes of doutosiio life (t), 
and, in the absence of provision in the special Act to tlie contrary^ h^iuqi 
include the use of water for fixed baths, water •closets (1), urinals, hot 
water/heating, and fire hydrants(f),and for the watering of gardens pvponi." 
forming part ot the amenities of a house (m), or for the washing of 
horses and carriages kept for private use (n). Uost special Acts 
contain {mvisions declaring that a supply for certain spwifto 
purposes is not to be deemed a supply for domestic purposes. Tho 
provision may take the form of a separate clause, or the object of the 
undertakers may be accomplished by the incorporation of the Water• 
works Clauses Act. 1863 (<>), which, however, is sotuecimes varied by 
other provisions. Under that Act a supply of water for doinoMtie 


A. C. 379). As to wbolhor s warehouse cao be s dwelling house, compare 
CeeAs V. New Hiver Ce. (ISSS), 9S Cb. L>. 06, C. A., alTiniied on another 
pound {ISS9}. 14 App. Css. SUM. In some meeut ipeciiU Auts proviKion 
nas been made lor tiie water being supplied to c'ertuo public institutions 
bjzneter; seeSoiby UrbauIlisUictl'ouociJ Act, 1U04{4 Edw.7,c.e6txnii.h 

s. 19; Metropolitan Water Board (Charges) Aci, 1907 (7 Kdw. 7, c. elxxl.), 

t. 20; and pp. 317. 340. 341.po«r. 

(t) Bomcro C'oiUr l/rtos doKHeil ▼. Wileon, [1902] t Cli. 746, C. A., 

f sr Boata. UJ., at p. 7r>6 : Tidysoa v. Ortai YemoJlA Wnlervorke (*o., 
1902] 1 K. B. 310, per Lord ALvaasTOKK, CJ., at p. 914; ^ouCA-H’ett 
Su^rban Wetter Co, r. HL Morylebone C/atofi, [1904| 2 K. B. 174, per 
Buckley, J., at p. 163 ; Bmbjf w. Cke4Urfietd TVnImrerU end Gas Lt^ht 
Co, (ISOS). E. B. ife E. 176. per Kklb, J., at p. 182. As to thotucaning ••t 
the ospressione when used in other stalut^^, leo 8i. Marlin t Vulry v. 
Gordoti, [169111 Q. B. 61. C. A.; 8mUk ▼. MiOUf, [I694J1 Q. B. 192. 

(A) Wearer v. Cardiff VorpanUion (1663), 46 L. T. 900. In many special 
Acts the undertakers naVO power to charge additional rates in respect 
of baths and for certain water-doscU, and in such com the supply for 
such purposes will be excluded from the supply for domestic purposes 
iDcluaed in the water rate(1l’aMer ▼. LnmheUt rro/r voril«(1894), 6 R. 622; 
Sheffield WaUrworke Co. ▼. MSBO), 25 Cb. l \ 446, u.); but it msy, 

neyerthcless, be compulsory (SikeffiM WaUrteorke Co. y. Carter, Same y. 
Brooke (1662). S Q. B. D. 632). There appears to bo some doubt an to 
whether a private swimming-bath is a domestic but if at (ached 

to a school for the purpose ol teaebiog iwimmiog it would fall within a 
provision io a special Act excluding trade» purposce from domestic use 
(Bemord C'niife Urban Conneil v. Tf'ifsoii. eupra). As to the power of 
wateg undertakers to supply public swimming-baths with wat^ at special 
ratM, see title PuBUC liBAtTu amp Local. Advikistratiok, Vol XaIII.* 

S . 496. In some recent Acta the capacity of the bath which la included in 
omcstic purposee is defined ; see Metropolitan Water Board (Charges) 
Act, 1907 (7 Kdvr. 7. c. cUxi.). s. 26 ; p. 340. post 
(I) BoutA-lfecf 8«i6«r6(2it Water Co. v. Bt Jfaryfsboae Union, tupra, 
per BucKLiT, J., St pp. 161 eoej. Water for the supply of boilers (or 
generating power would not be used for a domwidc purpose (iM.). 

(») GbwadJwwdion Woferworfes^.T. Hoetei, [160712Q*B.209 ; Bristol 
Waterworke Co. v. Uron (1686), 16 Q. B. D. 027; tee Brown v. BHslol 
Waimoorke Co. (1663), 41 Journal of Gaa Lighting. 972. and low t. 
LambetA Watenworki Vo. (1675)» uureportod, both died in Michael and 
Will's Gas and Watar, 6th ed., pp. 470, 471: end compare Weet MiddUetx 
Waierworke Co. v. Caiman, Caiman t. Frsl MidSatn Watantorke Co, 
(1665), 14 Q. B. D. 529. 

(a) Baeby V. Woleniorks and Ges Light Gs.( 1651), B.B. A £• 

176: as to motor ma, see note (pk p. 802. paH. 

(e) 26 & 27 Viet e. 98. 
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Ivr. I. purposes does Doi iuolude & supply ot vater for cattle or for horses, 
DsnSfUc or for washing carriages where such horses or carriages are kept 
tttpely. for sale or hire, or by a common carrier, or a supply for any trade, 
manufactore, or business, or for watering of gardens, or for any 
ornamental purpose (p). If a trade or businees is carried on in 
a house, the regents in sach boose are, under that provision, 
entitled to water for duroestic purposes therein (^). It is common 
DOW to ineert in Water Acts a proTision that Uie undertakers are 
not to be bound to supply with water otherw ise than by measure any 
building used by an occupier as a dwelling-bouse whereof any part 
is used by the aamo occupier for any trade or manufacturing 
purpose for which water is required (r). Water supplied for 
^ ^lestic purposes inculontal to a trade is not water supplied for 
the purposes of such trade within the meaning ot that provision (s), 
nor does such a provision extend to water supplied for non-domestic 
pijr]K)ses to public inatllutions like workhouses (t). Such water is 
usually supplied and cliai^t^ for by motor(u). Undertakers arc 
also commonly autheuised by their special Act to supply water for 
domestic purposes hy measure (a); and this is done by agreement 
between them and the consumer (b). 

rreifvro. 565. The supply for the domeeuc use of the inhabitants must bo 
constantly laid on at such a pressure as will make the water reach 
the lop Htorv of the highest houses within the said limits, iinloss it 
is provided by the special Act that the water to be supplitHl by the 
undertakers need not be consUully laid on under probsuro (c). 

"Tr> Waterworks Ciaubte Act, 1863 (26 ^ 27 Viet. o. 93), ». 12. Sumo of 
ihee4> purposes niaj bo dwuiod duoiMtic, others noo.dojtK'siic, while a third 
clw arc trade purposes. Water um^d for woahiiig; a carrui^o or nkotor car 
used by a medical inau io couneziou with liis praoti<K) id not used for a 
trade or buaii(C« [llarrw^ C’orporoiioH v. ifackuy, (1907j 2 K. B. CU). 

Hanuvrd Cattle Urhen Counril v. IVihroa* (1903} 3 i'h. 746, C. A«; 

WaUrtcorktVo, v. CketUr Vnien Oeardiant (1908). U8 T. L. 701, 0. A. : 

Suburban WaUr Ce. v. ^f. Union, ()904) 2 K. n« 

174. The tost laid down lu tbcsu coeea U tbc purpose fr^r wbicb tlie water is 
used and Dot the character of premues; see the casos cited in ooto (s), injra. 

(r) See Chester Watt>rworks Act, IS74 (37 A 3S Viet. c. Isv.). s. 32; 
Model Water Bilk 1913, clause 15 ; kletropoUtan Water Board (Charges) 
Act. 1907 (7 Edw. 7. c. clxtl), a 20. 

(«) Chester WaUrworkt Co. ▼. CkttUr Union Onardiane (190S), 98 T. 
701, C. A.; see ColU^'i PoUnU. Ltd. v. MetropoliUin WaUr Boa^, [1912] 
A. C. 24: ^eatA Babarfraa Gat Co. v. MeiropoliUm WaUr Boord. [1000] 2 Ch. 
666; MtiropoliUm Water Board r. Aver^. (1914} A. C* US (all oases 
decided under the Metropolitan Water Boara (CbargM) Act, 1907 (7 Kdw. 7, 
c. d&EXi.)> ss to which sec p. 340. post). A dwtinctiou under that Act has 
bees dnws in connexion with railways; see Metropolitan Water Board 
▼. London, Brighton, and SonA Ooaet iaUna^, (1910} 2 E. B. $00, C. A. ; 
but Me CoUey't PatemU, Lid. t. MelnpoUian Water Board, tupra, per 
Lord LoRiBtRR, L.C., at p. 29. 

(0 Cheeter Watemorke v. ChetUr Union Gnardiant, tuproi oompare 
Britkl Onardiant v. Briotol Woiemorkt Co., [1914] A. C. 379. 

(«) Ckasist Wotemorhi Co. ▼. CkeeUr Union Onordiane, tupra, and see 
the casea cited in note (#), tnpfo. 

(a) See Model Water Bill, 1913, clause lA As to such an agieemeot see 
Sonttmoek and Faa^kaO Wotor Co.f.DiekoneoniXmhST. L. E. 261, C. A. 

(b) For a foriD of each agreement, eae Encyolopsdia of Fonns and 
Pre^enti, Vol. ^T.. p. 190. 

{#) Waterworks Clauses Aet, 1647 (10 tt 11 Vict. c. 17), a 36. As to 
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566. The undertakers must cause pipes to be laid down and 
water to be brought to every part of the town or district within the 
limits of the special Act whereunto they are required by eo many 
owners or occupiers of houses in that part of the town or diatrictas 
that the aggregate amount of water rate payable by them annually» 
at the rates specified in the special Act» is not less than one* 
tenth part of the expense of proving and laying down such pipes. 
No such requisition is, however, binding on the undertakers unless 
such owners or occupiers severally execute an agreement binding 
themselves to take euch supply for three successive years at 
least (d). 

If for twenty*eight days after demand in writing made to the 
undertakers, and tender made of an agreement, signed by suefa« 
number of owners and occupiers as aforesaid, to take and pay tof a 
supply of water for three years or more, the undertakers refuse or 
neglect to lay down pipes and to provide such supply of water as 
aforesaid, or as provided by the special Act, they iM)come liable to 
forfeit to each of such (owners and oecupiors the amount of rata 
which he would bo liable to pay under such agreement, and also 
tho sum of forty shillings for every day daring which they shall 
refuse or neglect to lay tiown such pipes or to provide snch supply 
of water. Tho uiulcrtakers are not liable to any penalty for not 
supplying water if the want of such supply arises from frost, 
unusual drought, or other unavoidable cause or accident (f). 

Sect. 3.—P«6h*c Puqwtet. 

557. In all the pipes to which any fire-plug is fixed (/) the 
undertakers must provide and keep constantly laid on, unless pre* 
vented by frost, unusual drought, or other unavoidable accident (.v), 
or during necessary repairs, a sufficient supply of water for tho 
following purposes: for cleansing the se^M^rs and drains, for 


when a special Act ntli(;nslHO prAvidcs, sou PumfU v. Woit'trkampion iVra 
W<iUr Worki Vo. (ISOl), lU 11. (N. S.) C?e. TbMe pn>vuiiofii do not 
extend to a supply in bulk (IVom&veU Vrhan rfUtrifiConnnl v. fkeorns 
VclUy WaUryeorkt Co. (1007), 71 J. P. 41^); as to supply in bulk, see 
p. 313, poft. Questions on constaut supply also oriM* uuder ib^ 
proTuinns of special AcU: see Liifrpool vorporoli^n v. Hmdy (1897), 
U T. L. R. 11; Dublin Corponxtion v. Bray Townokip fJonmiooionero, 
[1900] 2 1. R. S$. As to pMilties for not keeping ins chargod 
under pressure, see Waterworics Clauaes Act, 1S47 (10 11 Vlot. a 17], 

S. 43; p. 30e, pOMU 

(d) Waterworks Ctaoies Act, 1S47 (10 & H Vkl. 17)* s. 35. 

(s) JMd., a. 36; as to the penalties, see ibid., s. 43. Unusual drought or 
excessive consunpHon in the district is a valid defence to proceedings for 
a penalty (Zudwtriol Dtfriltngs Oo. v. Ec$t London W<tUfy»fk$ Co, (1394), 
59 J. P. 430). The fact that a fire-plo^ is open Md beiog need for axtin- 
guisbiQg a fire is a good defence to a elaim by aaotber owner in respect of 
water from the same plug to extinguish anolber fire (CampkeU v. Soot 
lond^ WaiorworUt (1972). 26 L. T. 475). As to itoppsge to repair a 
leak, eee Youno v. Southwark and VauthaB f^aUr Co. (1893), 69 L. T« 
144. 

to As to such pip<*. see pp. 306 H $oq., pout; m to iojuries caaiM d to 
pereoui falling ot« them, tee pp. Ill, 612, post 
(|) See note (s), topro. 
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Bm, & cldaofibg aod wateriag the streets (h), end for eepplTiug ao; public 
PaUk pampe, bathd» or washhouBes (hat may be esUblished for the free 
Pv^ses. QBe of the inhabitants, or paid for oat of any poor rates or borough 
rates leried within the limits of the roecial Act (i). Such aup^y 
moat be mvided at Bueh rates, in such quantities, and upon aucn 
tenna and conditions us may be agreed npon by the pereons baying 
the control and management of the streets {k) and the dndertakers, 
or, in case of disagremeot, as shall be settled by two justices, until 
an inspector be appointed, and thereafter by such inspector ({). 
and The undertakers may Biso in their discretion grant and furnish 
wasiiboofu. anppiie^ of water for public baths and washijouses, bathing places 
and swimming baths, either without charge or on such other 
* favourable terms as they shall think iit{m). They have a like 
power in regard to lodging-houses provided under the Housing of 
the Working Classes Act, 1990 (n), Part III. 

Srct. 4.—A'rlwctfoii of Fiui. 


rireplup lo 

UtKXtAi 


668. The undertakers, at the request ol the persoos having 
the control and management of the Btroet8(o), must Hi proper 

(S) As to tUe iKiw'ers of a local uutUoritj in nf watcnnie of streeu, 

see Public Hea)tb Act, 1875 (38 & 3U Viet. c. 5;i). i. 43; title IIionwArs, 
Strsut!>, aho DwnoRS. Vol. XVJ.. pp. 256. 257; as to street ok aiung 
genersUy. toe ibid.; title Puauc Hualtu ani> Li»Cal Adhinistratiom, 
VoU XaHI.. pp. eU8 el fey. 

' (i) WaWworks CluusM Act, 1847 (10 A 11 Viet. e. 17). s. 37. As to 
(he power of a local aulbority (o iu|q»l.v wat^r for public butbs or wssb* 
booses, see Public Health Act, IA75 (38 A 35 Viet. c. 65), S. 06: p. 200. 
ante; m to the duty of sanllarj uuibciniies wilb ^'gard to iliu water 
supply for water.duscU, see title PuBUC Ukaltu and Ia)Cal Aduimb- 
TRATiON, Vol. XXfU., p. 601; aa to the iKiwrr of local sutburitiw to 
•U]jply pubili lavaUkrioA with water, see iki<L, p. 602 ; u to the )»roTisioQ 
ol baths and waahhouw's.opcu bathiog placet, audeoeered swiniiug baths, 
see i6td., pp. 486 <l $f<f. 

(1> The vxj»rustioj| used in the Act le town counmssioners,'* but that 
term ts as the persoua ho defined in the spocial Act. and >1 none are 

BO defined. then tbo pereotis haviug the contrul aad maosgemeat of the 
Btreete under any Act for paving or improving the town or distjict to be 
supplied with water uudi*r the spocial Act (>Sat«r works Clauses Act. 1847 
(10 A n Viot.c, I7).e. 3). 

(f) 76uf.. s. 37. The word ** inspector is defined as meaoirg an officer 
appointed under any local Act relating to the town or district supplisd 
with water under tho special Act for the purpose ol inspecting or superio* 
tending works coni)crtA*d with the paving, drains^, or supply of water of 
such town or district, or an officer appointed under any general Act for 
exesuting the like du^ with rapect to such town or district, together 
with other towns or districts (ibid., s. 3). As to rates for watchng public 
gardens, see ^etropoiiUm Board of Workt v. Xae Bipor Co. (1877), 37 L. T. 
124; as to sopply to a public founUin, tee Bildreik t. JdomvoA (1860). 
8 0. B. (w. s.) 687; as (o the oonstruction of local Acts on supply for 

S uhlie purposes, see OldUm ^ikirdiaws v. Oldiasi Coiponzlron (1864), 

W. R. 680; ^iMkleyfloral Boord v. Barwt Diotrid Gat and Wator Co. 
(1803). 8 T. L. B. 364. 

(«) Baths and Washhouses Act. 1846 (0 A 10 Tiot e. 74), a. 38; Baths 
and Washhouses Act. 1878 (41 A 42 Viet o. U). a. 8; see title Public 
Bmaltb AMD Local ADintfumtioK, Tol. ZXIII.. p. 496. 

(n) as A 64 Yiei. e. 70, s. 89; see UUe Pdiuc Hbalth amd Local 
A hWiMtstUATioM. Vo). XXni.. p. 840. 

(o) See note (8% rupm, It is (he duty of urban agthoritica to cause 
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flre-phgB in the main and other pipes belonging to them at such 
eoBTenient distances, not more than one bundr^ yards from each 
other (p}» and at such places as may be most proper for the supply 
of water for eitingnishing any fire which tuay break out within the 
limits of the special Act. Disputes os to the number and }>ositioo 
of such fire-plugs are to be settled by two justices, or,'if an inspector 
is appointed, by such inspector (g). 

569. The nndertakers must from time to time renew and keep 
in effective order every such fire-plug ; and as soon as any siicn 
fire-plug is completed they must deiKwit a key thereof at each pliu^e 
within the limits of the special Act where any public llre-ongine is 
kept, and in such other places as may be appoitklod by the persons 
haviuc the control and nmnngeiucnt of the 8lrtmU.ftiul must pu« up 
a public notice in some coubpicuous place in each Ktreet in which 
such fire-plug is situated showing its situation. This notice the 
undertakers may put up on any house or building in such Hlrcet (r). 

560. The cost of such fire-plugs, and ilio etpense of fixing, 
placing, and maintaining them in reiHiir and of providing iho keys, 
must l)e defrayed by the ]»«rBons having tlio control and manage- 
montof the btreets(<i). Such persons itre nut, however, liablo for 
these costs and et)>uQses if the undertakers have placed the fire¬ 
plugs without being requested to do so (6). 

561. The undertakers must also, at tho ru<|U 0 Bt and expenso of 
the owner or occupier of any work or manufactory situated in any 
street in which there is a pipe of the undertakers, place ond main- 
lain in efiective order a fire plug os near as conveniently may ho to 
such work or manufactory. Buch fire-plug may only be used tor 
extinguishing fires (c). 


firc-plugi to bo provided and mniDluincd (PubSic ifealth Act, 1S76 
(3S L 3a Viet. c. 55), a. CO; seu p. anU). As fo Ihp r«'(|ucNt by a local 
authority beliiic umkr seal, sec (hand •/uneH^n Wtitentorkt (-9. y. HtfitU 
ford /vomi Jfwird, IISS4J t Q. U. 730. C. A., ptr L^NnLKY. L.J.. at p. 740. 
As lo the liability of the utidertakrre for penalties for uitglert to Qx fire- 
plues. st'c p. 306, pMi: as to the duties of local autioririva Id oob* 
u^xion with the provision of 5re appliances gonmlly. •mu; title Public 
U sALTii AN O Local Auministiution, VoI. XXIfJ., pp- S4K et $eq. 

(p) Uoiesa onuthcr diiianco is prescribed in the spt'ciai Act (Waterworks 
CUusesAct, 1S47(I0A 11 Viet. c. 17). i. 3S). 

(V) Jbid. As to such iaipector, see doU* (f), p. 3^i4. anie. If any pipe 
ia not of sufficient sue to take a proper lirv plna. the justices cauuot 
reouirc the undvrtakm to lay a pipe that will be sufficient (Jj. v. 

Ifdier Co. (ISSd). 55 L. T. ]8S). 

(r) Waterworks Clauses Act, 1847 (10 A 11 Vicl. c. 17). a. 39. In urban 
districts it is the duty of the local authority io see that such laarkf are 
affixed (Public Health Act. 1675 (36 A 39 Viet. c. 55), s. 66; see title 
Public Hxaltr axo Local. At>iiimi5TBAT10x. VoI. XXllI.. pp. 546, 549). 
and they are liable for danuige dueto error in the iiidioation plate {Dawion 
d Co. y. BingUy Urban Connml, jl9H] 2 K. h. 149. C. A.}. 

(а) Waterworks Clauses Aet. 1547 (10 A 11 Viet. e. 17), s. 40; sea 
note (k). p. 304. oats. 

(б) Croiid Junction Watorvorkc Oo. v. Drniford Local Board, supra. 

<<) Waterworks Clanaca AO, 1847 (10 A II Viet. e. 17), s. 41. 
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562. The aodertakers most at all times keep charged with water 
all their pipes to which fire-plugs are filed, unless prevented bjr 
frost, unusn^ drought, or other unavoidable cause, or during 
necessary repairs, and at such a pressure as will make the water reach 
the top story of the highest house within the limits of supply (d), 
unless otherwise provided in the special Aet(0. Failure to comply 
with this provision reiiders the undertakers liable to penalties, but 
not to an action for damages (/). The undertakers must allow 
all persons at all times to take and use such water for extinguish- 
ing fire without making compeoeation for the same, but such 
gratuitous supply can omy be taken from pipes of the undertakers 
to which fire-jihigs have been affixed ( 5 ). 

^kct. 5.—Prnofftei /or Failure to Supply, 

563. The undertHkors are liable to a penalty of £10 if, except 
when prevented as aforesaid (h), they ( 1 ) neglect or refuse to fix, 
mainUin, or repair such firo-phigK; or ( 2 ) neglect or refuse to 
furnish to tho persons having the control or management of the 
streets a sufficient supply of water for the puldic purposes aforesaid 
upon such terms as shall have been agreed on or settlor! as 
aforesaid (i); or ( 8 ) mv^lect to keep their pi|)es charged under such 
pressure as aforesnid (;)i or (4) neglect or refuse to furnish u supply 
of water to any owner or occupier entitled under the sptHdal or 
iricorpuratod Acts to receive a supply of water during any part of 
tho timo for which the rates for such supply have l>oon paid or 
tendered (A). In addition to tho aaid penalty, they forfeit to the 
l)ersons having the control and management of the stroota and 
to every person having ])aid or tendered the rata the sum of 40i. 
for every day during which such refusal or neglect shall continue 
afhir notice in writing has l>eQii given (0 the undertakers of the 
want ol supply (f). 

If any (icreon is injured by reasou of the neglect or refusal of 
the undertakers in respect of any of the alxivc matters, lie cannot 


(d) Watt^rworks Clauw's Act, ]S47 (10 & 11 Viet. e. 17). a. 3$. 

(s) Jbid.f B. 42. As'to unavoidable cause or accident, sec nole(e), 
p. 303, unU. 

(/) V. Stweasih )yuUrwork$ Co. {1877), 2 Ex. 1). 441, C. A. 

V. Gfi$ and WaUr C**. ()SS9), 5 T. L. 11. 690. C. A. 

oud compare Cle^,i*f(r^iA 9 on dt Co. ▼. EoHey Grrs Co., [1800] 1 Q. B. 592 
FurOflXs. WolrerkampioH Sfw WaUr Iforl't Co. (1861), 10 0. H.(K. s.) 576. 
( 9 ) IVrurdulo uad ConJteU IVoUr Co. v. Cheetor-U-Sireet Co-optroitvc 
(1904] 2 K. B. 240 {where the water was taken from a service 
pipe, aud there was no evidence that fire-plugs had been fisod in the 
eoTQpony's meins). 

^4) As to prrvoDtion by frost or drought etc., see tho text, tupro; 
note («). p, 303. anio. 
ii) See pp. 303. 304, ante. 

(i) 8 oe p. 302, ank. 

(4) As 10 rates and eutti&g off the supply of water, soe pp. 314. 31S, 
810, foti In order that tho penally may be reooTttcd, it is not onough 
that the supply should be liuuffideats the supply must ^ oompletety 
futermpled (, 8 iwp«D(i t. 80 ^ O/fordeliro Water o%d 0a$ € 0 ., (1008] 
I E. B. 917). As to when pesalties are leooTerable, see ffhs^ld Water- 
werM Co. ▼. Carter, Saim ▼. brooks (1682). 8 Q. B. D. 632. 

(I) Waterworks Clauses Aet, 1847 (10 k 11 Viet, e, 17), 1 . 43. 
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recover daiuagea in ed Action, bnt bis remedy in respect of snob 
injury is confined to the recovery of these penalties (m). In respect 
of matters lor which a penalty is not specifically proscribed the 
remedy is by action for damages (fi). 

Sbot. 6 .—Comwtwictffum or Srrme Pipes^ 

SuB-StCT. nf VhiUridurt. 

564. Before the owners and oecapiers of preiuises can become 
entitled to demand a supply of water from the undertakers, coni* 
muuiuation or service pipes mast be laid between the premises to 
be supplied and the mains of the nodertakers. These may be laid 
by the owners or occupiers themselves, subject to the regulations 
and surarintendonce of the undertakers (o), but in regard to houses 
of amnll value tbe undertakers may he roquirod to do this work at 
the expense of the owner or occupier (p). In laying these pipes, 
the uudortakers have the same powers of breaking up tbo streets as 
they have in respect of tbeir mains (q). 

f be general provisions in regard to tbe laying of these uommuni* 
catiou pi])es apply also, with slight variations, to local authorities 
supplying water under tbeir giuieral powers; bnt they apply only in 
districts or parts of districts where tbe local authority lays any pipes 
lor the supply of any of the inhabitants thereof (r). 

565. The undertakers must upon tho rc^quest of tbe owner of 
any dwelling-house(i) in any street in which pii>es have been 
laid down by them ( 0 > the annual value of which houno does not 
exceed XIO, or upon the request of the occupier, with the consent 
in writing of the owner or reputed owner of any such house ur 
of tho agent of any such owner (a), and u]>od payinuutor tender of 

(in} Sac <be cam cited ia oote{/), p. Z{)^,cnU. It is not clear that the 
pcrnoii injured would not also be entitled to an iiijuncliun; mo (htifi v« 
and Aber VaU^i Oat and IVtiUr Co. (llHi»)« 67 J. P. 430, C. A.; 
lud compare Wtole v. H ett-MiddUsex tVid^nrarkt (IH 20 ), I Juc. &W. 3aS; 
Iamc V. Zdmb^ik WtiUrvorks Co. (1S7 p}, cited in AIicha<d and tViU'a (iae 
and Wiiter, Otli ed., p. 471. • 

(n) Sea the cases cited in note (/), p. 306, anU, note (m). tupra; ifimpion 
V. South Or/ord«ktr« H'oter and Otu Co., tiOOSJ i K. B. 017; Oalo ?• 
Skomnty and Aber VaUeyt 0a$ and Water Co., eupra. 

>} \VaterworkB Clauses Act, 1S47 (10 11 Vict. e. 17], ss. 46—63. 

(p) 7&td., M. 44—47. It is now a conmon provision in special Acts 
that tbo undertakers are not to be bound to supply more than one bouse 
by means of the same cofflmuaicatiou pipe; they may rc 4 |uire a aoparate 
pjpc to be laid from the main pipe into each bouse sujqibed by them by 
water (Model Water Bill, 1013, clause 12 ; see GaU v. Hkymney and Aber 
ToUej/s Gas and Water Co., enpra). 

( 9 ) Waterworks Clauses Aet, 1B47 <10 & 11 Viot. 0 . 17}, as. 26-^4 | 
see pn. 290. 29). ante. As to the distinction between mains and aerviee 
pipes, see Whitiinohn Oae lAykt and Cole Co., Ltd. ▼. Cheekrfieid Oae and 
Water Board. (1014] I Ch. 270. affinned. [1914] 2 Ch. 146. C. A. 

(r) Public Health Act, 1676 (38 U 39 Viet c. u3), a. 67; see p. 269, oiOs. 

(s) As to the meaning of ** dwoUing-house," see p. 300, cals. 

(1) As to the rights of owners to require pipes to be laid by the under* 
takers in streets, see p. 303, oels. 

(o) The words with the consent in whtiu of the owner or r^^puted 
owDsr of any inch house, or of the agent of such owner are deemed to be 
caitted in m appli^Uon of the provision in the text to local authorities 
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the proportion of water rate in respect of each boose b; the special 
or incorporated Acts made payable in advance (t^)i lay down and 
keep in repair cr)mninTiication pipes and other necessary works for 
the supply of such house with water for domestic or other purposes, 
and thereupon the occupier of such house is entitled to have a 
sufticient supply of water for his domestic purposes from the 
undertaken! (c). If the undertakers neglect or refuse to lay down 
such communication pipes or other works when the terms above 
mentioned have been complied with, they are liable to forfeit to the 
person making tbu ruqueet the sum of i:5,and a further sum of 40t, 
for every day tlj(? refiisal or neglect continues after seven days from 
the making <»f the request and tender (d). 

566. 'l*he undertakers may charge for the pii)eB and works, in 
additioir Ut the waW rate, such reasonable annual rent as ma^ be 
agnaHl u)K)n or, in chho of dinpute, as shall be wdtleJ hy two justices, 
or by an iiinpector when one is appointed (r). The rent is chargeable 
on and re(;overable from the occupier, or on his default from tho 
owner, of the house at tbe same timee and in the same manner as 
water nilcaf/). Such pijios and other works arc not subject to 
distress or to be taken in execution under proceed of law or 
sequestrstion in bankruptcy against the occupier or owner, unless 
ho lieconiHs the proprietor thereof (^). 

Tho owner or ropulod owner of any house to which such 
communication pipes or (dher works have boon laid by the under* 
tukors may at any time liecome the proprietor thereof ij ]>aying off 
tbe amount then duo to the undertakers in respect of (ho costs of 
providing and laying hucU pipes and works and all rent ut that 
time due in rospect thcre(d(ffX 

567. If (ho occupier for the time being of the houso in which 
any conmiunication pi{)es or other works or engines have lieen 
lai<l down by the undertakers refuses to jmy for a supply of 
walor, or if the house is unoccupied for twelve months, the under* 
takers may demand from tbe owner the amount of money expended 


•appljiag water under !le Public Heallb Act, 1S76 (3S 39 Viut. e. S3) 

s. C7}. Tb^X are also omitted in speoia! Acts of local authoritiea; 
Model Water Hill, 1913, clause 1. Any rent for pipes and works paid 
by ail oci*.upier auder that proruion may be deduct^ by him from any 
rent from time to time due from him to such owner (Publio Ucaltb Act, 
1876 (38 & 39 Viet. c. 66). s. 67). 

(h) As to payment of rates, see pp. 314, SIS, Mst 

Waterworks ClauecH Act, 1847 (10 All vict. c. 17), s. 44; as to 
the meaiuiig of domestic purpoeea.'' see p. 301, anU ; as to penalties for 
rfluainj to give a supply, see pp. 303. 306, ttnir. 

(d) waterworks Clauses Act, 1847 (lo A n Viet. c. 17). s. 46. 

{«) As to an inspector, see p. 304, <mA. In the cate of local aotboritice 
supplying water under thetr j^eral powera. such disputes are to be settled 
by a oOori of sanunary iarisdJotiOD (Public Health Aet, 1875 (38 A 39 Vid. 
e. 66 ),». 67). 

(/) As to the recovery of water rstse, sec p. 318, peil 
( 9 ) Waterworks CJauiee Aet, 1347 (10 A H Viot. e. 17), s. 44: see title 
Di^^rnss. Vol. XI .p. 141; and pp. 317. 318. post. 

(M Welerwnrka Clauses Aet. 1847 (10 A 11 Viet o. 17). s. 47. Ail 

further rent then ceases to eeeme to tbe uDdertakeia (4M.). 

, 
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hj them io laying do^o the pipes, works and engines. If the *• 

owner after ten days* notice from the uodertakere neglects or refuses Commadoa* 
to pay such money, the undertakers may enter the honee and 
remove the pipes and works. The balance of the money, less the 
value of the pipes and works and arrears of rent in respect thereof^ ^2!!^ 
is recoverablot with the costs incurred, from the owner, or from the 
oecupisr for the time being, m the samo manner as water rstes. 

No greater Bum, however, is recoverable from an occupier than the 
amount of rent for the time being owing by him, unless he refuse 
to disclose the amount of rent owing l»y him. The occupier is 
entitled to deduct from the rent payable by him the sum so 
recovered or which he shall have paid on demand (t)» 


Svit-SacT. 2.— }*ip€t tc h$ f^oid <hiitfrt nnd (iriupitn. 

568. Any owner or occupier of any dwelling-house or part of a fn(>h(ior 
dwelling-house within the limits of the special Act who wisl^es owner or 
water from the works of the undertakers bn)ught into his preiuisuB, 
and who has paid or tendered to the undertakers the proportion of 
water rate in respect of such premises by the special or tJ 2 Cor|H)ruie<l 
Acts directed to l>6 paid in advance, may open the grouttd between 
the pipsB of the under takers and his premiecs, hiiving first obtained 
the consent of the owners and occupiers of such ground (jX and lay 
any leaden or other pipes from such premises to communicate with 
the pipes of tho imdertakors (k). These pipes must be of a strength 
and materia) nppMved by the undertakers, or in case of dispute 
settled by two justices, or by an inspector wbnn one is appointed ({}. 

669. Before an owner or occupier begins to lay any such pipe KoUcm. 
lie must give the undertakers fourteen days' notice of his inten¬ 
tion to do8o(m); and before making the communication with the 
pi{>68 of the undertakers he must give two days* notice to the 
uudertakers of the day and hour when it is int^^nded to make Buch 
communication (n). 

The com in uni cation must be made under the superintendence SaperinUBd- 

enc4 o( 


()) Waterworks Clautiea Act. )S47 (10 Ss U Viet. o. 17), b. 46. 

(;) Ati to hU power to brnsk up the streCU, we p. 310, po$t. This, 
preeumably, cairies with it tbf^ right to lay the pipM in the lubsotl of the 
btrstit; we Sckiceder t. Wortking Oas Light and Colt Co. (Xo. 2), [1913] 
1 Ch. ns. Apart from statoto^ powers, an owner of houwe cannot lav 
pipes tn the. subsoil of streets without the consent of the owner of auen 
Hiihffoil. even with the con sent of the local authority (OmkIsowt. Riohardoan 
(IS74). 0 Ch. App. 221). 

(k) Waterworks Clauses Act, 1847 (10 4c fl Viet. c. 17), a 4S. 

(l) Ibid. Regulations or by-laws are nsually made by nsdertakera in 
r<*spcct of these pipes. The Local Government Board haa iasued a seriM 
of mode) bye>]awi or regniations dealing with this and other mattOIS in 
regard to which undertuers have power to make byo-Uwi. 

(») Waterworks CUuses Act. 1847 {10 ii 11 Vi^t- o. 17). s. 48. For a 
form of Dotioe, compare Encyelopmdia of Forms and Preood«its« 
Vol. SV.. pp. 161, 161; for a form of eoDseot by the owner or ooeupier 
of the intervening gtound, see 4M., p. 180. 

in) Waterworks aausw Act. 1847 (10 H Viet. e. 17). i. 49. For » 
form of noties.oompare Encyciopmdm of Forms and PreoedMts.Vol. XV., 
p. 161. 
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and according to the diracdons of the surrey or or other officer 
appointed for the purpose by the undertakers, unless be fails to 
attend at the time mentioned in the said notice (o). 

The bore of any such oommunication pipe must not exceed the 
prescribed limit 8 » and where no ItmiU are prescribed it must not 
half an inch, oxcept with the consent of the iindertakers (p). 
This restriction joust, bowerer, be subject to the right of the owner 
or occupier of a dwul ling*bouse to bare a sufficient supply of water 
for domestic purj^oses ( 9 ). 

870. Any person who has laid down any pipe or other works, or 
who has bucoine the proprietor thereof, may remove the same after 
having first given six days' notice in writing to the undertakers of 
his inliUition to do m> and of the tinio of such proi)oscd removal, 
lie must also make comi>ensHiiou to lbs undertakurs for any injury 
or daujugs to their pi|>es caused by the removal (r). 

571. Any owner or occupier may open or bret^k up so much 
of the pavement (t) of any street os is betwooii the pipe of the 
undertaKcrs aud Ins house, building, or promises, and any sewer or 
drain therein, for any of the above puriKjHesfO* Ua must do as 


( 0 ) W;*(Arwnrks ClaiUM'a Aol. 1S47 (10 L 11 Viet. c. 17). s. 49. Disputes 
ai to the wiiMioT in which such pipe shall be made to coiumunicste are 
setilrd by two justices, or by the ins]»ector where otio is appointed 
{ihid.). lu the case of local uothorities supplying water under thoir 
gouo^ powers the dispute Is sot tied by a court of summary juris* 
dioUon (L>uhlic lloaUh Act. IS7S (3K A 99 Viet. e. 55), 8. 57). If the 
oouiiuuuieatioD is properly tuiulo, and tbs undertakers subsequently out 
tho coime\lou. they an> liable for damugsa ia respect of trespass and to 
bo roslraincd by iiijuoclion fmu preveDting the commuuicatioa from 
U'iiig uiatli*; in thii ease the rtuiody is not recovery of a penalty for 
failure to supply water (dais r. i^^ynnKy and Abitr Valleyt 0(u and 
Ifafer Co. (1909), 57 J. P. 430, C. A.). The cost of certain works, 
Hiieh OK ralvi^ to regulate the supply, if inserted in comm iinication 
pi|K« to suit tbs requirciDcnfs of the uuderiakcrs, luay be payublo by 
the undertakers (Ifunf v. FuU,e$iont WaUncarki i'o. (1800), 24 Q. B. 1). 
394). 

(p) tVaienrorki Clauace Act, IS47 (10 & II Viet. c. 17), s. 50. 

($) Thus, in tbe absence of pnriaioD to the coDtrary, the owner or 
oceupierznay lay several pipeeol the prescribed bon {Sou&-Weil Suburban 
Watfr Co. r. 8U Marylobone C/awM, [1904J 2 K. B. 174, per Bucklbt, J., 
atp. 184 ; Dabfsw Corporalion ▼. ffoiUA IhiMm (?Kdrdiows, C. A. (undated), 
cit^ in Michael aud Will's Uas and Water, 6th ed., p. 495). 

(r) Waterworks Clauses Act, 1647 (10 A 11 Viet. e. 17), s. 51. For a 
fom of notice, compare Kncjclopmdiacf Forms and Pieoedcnfs. Vol. XV., 
p. 163. Kcojora] of the pipes or works without giving such notice to the 
undertakers makes the person so doing liable to forfeit to the uudertakers 
a sum not exceeding £5 over and above the damage to their pipes and 
vrorka. damages for which can be noovered by actiou (Waterworks Clauses 
Aei. 1847 (10 A 11 Viet. e. 17). t. 51). 

(tf) The word '* pareoBeoi " ia not confined to the foot pavement IQlowr 
V. Hiut London Waior Work$ Co. (166S). 16 W. R. 310). 

(0 It is only for the above pupoees. namely, for the laying or removal of 
•ervioe pipes and works, that an owner or occupier may open or break up a 
•tmt 6 qIt the nndevtakera may do so lor purpoM of repair, except 
wbece the light to do so is eonferred on owners by statute, ss for instanoe by 
the Uotropolitao Water Board (Charges) Aet, 1907(7Edw.7,e.elxxi.),i. 19; 
•60 pp; W, 340, poll An owner may, however, open or break up a street to 
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little damage as possible, and make compensation for any damage Bbot. 4 
done in the eiecution of any such work(»]. Every sucb owner or CcBaulca> 
occopier desiring to break up tbe pavement of any street, or any 
sewer or drain therein* is sabject to the Rome necessity of giving 
previous notice to the persons lisving the control or iimuagcment of 
the same, and to the same control, restriction, and obligations in and 
daring tbe time of breaking up and reinstating, and to the same 
penalties for any delay in regard thereto, os the undertakers aro 
subject to by virtue of the special Act and the Acts incorporatiM] 
therewith (a). 

No owner or occupier of premises may make any alteration iii AUmiioa 
any communication or nervice pipe, or in any ap])aratUB counecUKl Ktvks 
tlierewith, without the consent of the audertakers (b). 


Uonor 

Servlas 

P1»M. 


St'JJ'SstT. 3.— LiaHWi/ /or fk/irUft in 

672. Where the undertakers, in the |mrformunco of lljoir Tripping ovtt 
statutory duties, place u fire-plug (c) nr stopcock (^/) in a stmot, 
and persons aro injured by falling over ths fire*plug or stopcock, 
oitber because of its defiK^tive condition, or because the defective 
state of the highway in which it is (c), the liahility of the 
utidertakerH dejk'nds u|K)h whether or ii<»t they liavo been guilty of 


Jay a coiomunicatiou pipe tu cunticrt indlnclly with thc« pipes of tbo 
uudertakers tb rough aiiotbor service \n\Hs if tbe uiidortiiVers conseol 
{Pfanen ▼. Ttnierntn (.'erpemitoa (1010). 74 d. P. 400). As to brt^klev 
up to n^tore a connexiuD which has been severed, see WaUrworlK 

Ce. V. IKifjtiruoa (I87U), 4 C. F. 1>. 410. 

(«) WaterworUs Clauses Act. 1847 (10S( 11 Viet. c. 17). s. S2. 

(а) iStd. As to these provisions,sec i6»d.,ss. 21^^34; and pp. 274.2Ul, 
anfs. Tbe owner is therefore liable for improper reinsuternobt (Oloper 
V. Kaii London Water H'orts Co. (1808). 16 W. R 310). Kora form of 
nolU'S of iutcDtion to bn^ak up pj^vemiukt. oont'mre Kncyclopaxiia of 
Konos and PnTcdents, Vo). XV., p. 163. 

(б) WaterworksCJausoi Act, 1863(264 27 Viet. c. 03). s. iO ; sr^^ p. 323. 
ypti. It is still a douhUul question wliolbor an owner of preiiuHce or 
the uudertaken are liable to repair cominanicali(yj pipm in the nhAviico 
of provision in the special Act. As to the spi^ial pn^visioDs in thr.uiotro- 
politan area, see pp. 338, 340. post If the undt^rtakcra bn sk up tbe 
street, an owner may be liable to pay the cost ot repairing a leak 
{Orind Junction M'otcrvorki Co. v. A'odocanncjtt, (1MJ4J 2 K. It. 230, 
distinguisbiOK duttmuin y. Fyide Watervorke Co., flbOtJ 2 U* 699. 
C. A.). If the aDaertakcTR do tbe work, they faimoC recurer from tbe 
owner of tbe premises unless they show that he is the owner of tbe pi|»e 
(Colne FoUm U'uf^rCo.v.y/olK 1907),72 J.r.23,C. A.); soditiidoubctul 
if they can recover then (ibid. ,* see S. C. (11817), 71 J. P. 173). On tbe 
other ^and. if the owner or occupier does the repair, he cannot recover 
the cost from the undertakers anlesa be pro res that they are tbe 
owners of the pipe {Panuli v. ParUwumtk Watenoorki Co. (1910), 76 
J. P. 99). 

(e) bee pp. 30t, 303, anU. 

(d) See p. 292, ante. 

(e) The same principlei apply to damage cauS4id by the bursting of fire¬ 

plugs ; see Hancock v. Southwsrk end VavskaU Watorworki Co., [18891W. N. 
198 i y. Aew £tter Co. <1866). 13 W. E. 418. £x. Ch.. where it 

wta b^d that a waka company must take precauUotki to provaot buntiifif 
from Canary frost. A water oompaay will not, however be liable ior 
bursting fius to ezeeptiooal frost (BlyiA v. EkvUnylom wakerrtorko (ie. 
1666), 11 Exok. 781). 
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smt.i Deg1ig6no6(/). They are not, tberetore, liable if the fire-nlug or 
CoBuaafilce* stopcock hse been properly laid and oonstracted in the nrat 
ttoo or instance, and haa been maintainod in a reasonably proper condition, 
and the injury is caused by the fira-plug or stopcock subsequently 
projecting above the pavement 9omj by reason of ^ ordinary 
wearing away of the highway (p). To render them liable it must 
be shown that the lire*plug or stopcock was improperly laid or 
constructed (A), or that the pavement was improperly reinstated (Ot 
or that they have failed to keep the fire-plug or stopcock in proper 
repair (A). In the case of a stopcock, they are liable for failure to 
repair it even though it belongs to the owner of the house supplied, 
provided that the duly to repair is not cast upon the owner (/)* If> 
• bowevt^r, the duty of keeping it in repair is east upon the owner 
of the house (a), the undertakers are not liable (b). 

Sect. 7.—iratrr /or Trode and Son-domtiiit Vurp^Htt, 

SsUae of 673. Undertakers ore commonly authorisCNi to supply water for 
right lu be trade and other DOD-dnmet»tic purposes on such terms and conditions 
wppiw. ihmk fit. No person, however, is entitled to a supply of 

water for other than domestic purposos it such supply would inter- 
fere with the sufficiency of the supply (or domoKtic purposes (cj. 
The water is usually supplied by meof^ure, and the special Act 

ij) 8cc. geuerslly, titiMUiuiiWATS. asi> Djudob^, Vo]. XVi., 

5 p. i33 H 153: Nkgliornck, Vol. X.\l.. pp. 370 W irrr/.; and cum|>an» 
Ut^/w V. DfUtol Watrr»ork$ Ov. (1800), 1 H. & X. 369; (UtUlf v. Hlovklon 
Watefw>rk4 (1976), h- K 10 Q. B. 453. to the llalnlitj ot tlis under¬ 
takers for naisanee. s«e p. C7H. ants. title* Kri^ANCB. Voi. XXI.. pp. 625 
st MOi.: WaT£u» and WATKKCuunyKS, p. 456. post. 

( 7 ) Moors r. LanthttK Watsrvorkt Co. (I8SC), 17 Q. U. 1), 462, C. A.; 
toiiipsre Krnt v. Local Board (1SH2), 10 Q. B. 1). IIS. ovemilod 

by Thompton v. Brighton CoruoraHon^ Oliofr v. Uoroham LonU Bourd, 
11894] 1 g. B. 331 0. A. 

(A) Ilcndra v. ChfUca Waterworks Co, (1891), 8 T. L. B. 101; 0$t*orn 
V. MfiropolUan Water Board (1910). 102 L. T. 217. 

(f) Hartley v. BerhdaU Corfioratfon. [1908] 2 K. IS. 5t>4. 

(A) Bayiry ▼. Woltferham^don Waiervorks Co. (I860). 6 If. 5( N. 241; 
f^hrkings v. Lambeth Waterwrks Co. (IK91), 7 T. L R. 460, C. A.; Eoten- 
bourn V. Meifopciitan Water Board (1910). 103 L. T. 284; S. C.. 103 L. T. 
739. C. A., where « new tnal wu ordered; cc»a|»re Blackmors v. Mile 
h'nd Old Tovn Vwiry (1882), 9 Q. B. D. 451, C. A. ; SlTHte v. Bouikvnrk 
aiul VaaxAnU Water Co. (1889) 53 J. P. 424. 

7. Sordhvnrk and Vaazkall H'atsr Co.^ supra: Chapman v. 
^Ids WatSfTorks (^e., [1894} 2 Q. B. 599, C. A.; compaTe Ci^ne FnUc.v 
water Co. v. Hall (1907). 98 L. T. 398. C. A. A* to the right of the owner 
to WQ the street Co repair, see note (I), p. 310, ants: and as to his 
liabili^ to repair, see note (b). p. 311, ante. 

(a) As. for iastanoe, by the Metropoliuo Water Board (Cbarffes) Act, 
1307 (7 Edw. 7, e. elxzi.), s. 19; see p. 340. post. 

(5) BaM T. Metropolitan Water Board. (1911] 2 K. B. 965, C. A., d)S- 
tinnushiAg Chapman 7. Fylde WaUrmorki Co., supra; Staesv ▼. Oas Light 
onl Coke Co., MeiropoliUm Water Board and West End Tailoring Co. 
(1919). OL.O. B. 174. ^ 

(a) See Model Water BIB, 1918, clause 15, As to (he dietiootion betweeo 
do&eetio and Dou-domastic purpoees. see p, 801. ante. Water required for 
dotneetie pnrpoiM in a workshop or factory, or like place, is not water 
required lor trade parpoare; eeo p. 302, onto. Local authoritiee, ooder 
their general powM, can alee eui^y water for Made and non-domeitie 
purpoees; see p. 260, ants; ne sMo Towns Improvenent CUuare Act. 
1847 (10 A tl Tiei e, 84)» ta. 122,123, which apply whan iMurperated. 
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prescribes a limit of price per 1,000 j^lloos (ci)* Whoro the under• 
takers are authorised bj their special Act to supply water for other 
than domestic purposes, they are not liable, iu thu absence of 
express stipulation under any agreement for such supply, to any 
penalty or damages for not supplying such water, if the want of 
such supply arises from frost, unusual drought»or other unavoidable 
cause or accident (e). 


Bict. B.^S»pply in Hulk. 

574. Undertakers are also commonly authorised to supply water 
in bulk outside their limits of supply, and to enter into agreements 
for the purpose with any local authority, company or persons. The 
supply may be for any purpose and for such remuneration and on 
such terms and conditions and for such period as may be agreed 
upon(/). It is provided, however, that such supply is not to bo given 
except with the consent of any company or person supjdying water 
under parfiainenUry authority within the area to be supplied and 
of the local authority of the district compr^ing that area, or if and 
BO long as such supply would interfere with tho supply of water for 
domestic pur^Kises within tho limits of the special Act (t^). Any 
water company may also contract to supply water to any local 
authority (^), or to another company within its area, who will 
distribute it (i). 

Sact. 9.—CVmryei fur Hupjtlij. 

Sod-S eer. U^U'ai^ iiatft. 

575. The charge made for water supplied for domestic purposes 
does not usually depend upon the quantity consumed, but takes 
the form of a rate based upon the value of tho premises to which 
the supply is given (k). The special Act may also authorise the 


(d) Model Water mil, I9I.1, 17; aa to %hf supply of melon and 

ri^.oyorr ol prirt*. hm pp. 317, 318, port 

(e) VV utp.rworks Clauses Act, 1863 (26 & 27 Viet, u 93), 1 .13; at to soch 
unavoidable causes, see p. 303, anU. 

(/) Model Water Bill, 1913, riause 23. For a form (d aercemcat to 
"Upplj water outside (bo diMfrict of (ho iind<TUlforfi. eer Khrydciiucdia of 
Konas and Precedents. Vol. XV., p. 19U As to the ronstrucUoa of luob 
an agreement i& relation to preesure, see H’ombweg Urhan IMrici OowKti 
V. i^rne Valley WMyrwork$ Co. (1907). 71 J. F. 415; 6*oo(AiU Vpptr 
Urban G'ovnctI ▼. Wakefield Hural Coaaci/, (1905) 2 Cb. 516. (*. A. 
A lo^ authority agreeing to take a supply of water may, in the absence of 
HtipulatioD to the contrair, sell part of it at a profit to another authority 
fUtUiSar Oorjoerotioa v. ooathiU Upper Local Board (1674)« 31 L. T. 6]. 
lyoeai authorities have also power to supply water ia hulk to i^joiniog 
authorities (Public Health Act, 1675 Ht 39 Viet. 6. 55), t. 61; aoe 
p. 261. owls). 

(«) Model Water Bill, 1913. clause 23 ; see p. 300, sals. 
ih) Public Health Act. 1675 (36 k 39 Viet. e. 55), a. 62. For a form of 
azreemeat, see Baoyclopsdia of Forms aod Preccdc&U, Vol. XV., p. 195. 
(s) Ti^utel and Uiiiriet Waier and 6a» 6'o., Ltd. T. Oae and Wat^orke 
and Coneimdian Co,, Ud, (1911), 55 So). Jo. 459. 

(k) A water rate is not a rate ia the sense of being a local tax ( Borilump* 
Urn Oorporatian v. BDsa. [1904] I K. B. 299. C. A.; BsHlk t. BsmMfAs^ 
(OhufstoardsM etc.) (1666), 22 Q. B. D. 211, 702). U is dedned Si 
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0«OT. 9. undertakers to charge, in addition to the rate, certain fixed sura 
Cba^ea for for every water*cIoiet iMyond the first, and for fixed baths and othe 
Snp^r. Bervjc 6 s(f). 

Aaouft] TAiu. 676. Under the provisions of the Waterworks Clauses Act, 1847 (m] 
the water rates, except as ulherw'ise provided, must be paid by an 
are recoverable froui the person requiring, receiving, or nsin 
the supply of water, and are payable according to the annue 
value of the tenement supplied with water in). Any dispnt 
arising as to such value in determined by two justices OO* 
determination, in the case of a Itond fuk dinpnte, muHtlie made Iwfor 
tltc rates mn bo recovered (p), and undertakers may ha reKtraiue 
fyom cutting off the waUT supply for non-payment of rate 
while such a dispute is iHuiding( 7 ). The expression “annus 
value,*' jn the absence of oUior provision in tho sjasdul Act, mean 
the not annual value, that is to euy. tho gross valuo aftor deduclin 
the burdens tho pnmnsos fiaro to U ar (r), and it is tho net annus 
value of tho prumisCH an they stand and aro (Kcupied («). In soro 


itJclij(lii)g*'aoj rent, retfsnl. or poyjnent to be msdo to the undcrUkoi 
for a supply of water" (Water«*o]ks<,'Uuscs Act. 1847 (10 A; 11 Virt. r. 17 
a. 3). A rent for water supplied under ati sgreetneot with a local auiborU} 
made puTbuant lo the Public KeaUh Act, 1875138 A 30 Viet. c. 55), a. 5 
Imjo p. 202, ttntf), is a rale within Ihe meauiog of tf/id.. i. 250; aw lit) 
ItATKs ANo Rating. Voi. XXIV.. p. 2U. A rovenaut bvaleMor tupay a! 
rates and taxes, iu some rasosiuciudes a waler rate for dom( 1*110 pur[iosoEi 
eeo iiilu Landlorh and Timaxt. Vol.XVIil.. p. 482 : t^vaHwh Tr.U{fuip 
Co. V. Skcpktrd (1884). 13 Q. B. V. 2U2; Jintioock v. l(vnt (1888), 2 
Q. B. ]). UA C. A.; Boumo and Tant v. iS'almon end OUckHein, Lt4^ 
[1907] ICb. 010,0. A. 

(h Oco 5f4»(lel \VuU*.r Bill, 1913, clause 10. A closet coiinectod with th 
sowers, but U> which water is not laid on, is not charges bio as a water 
closet {RoherU v. A’owia Rnitft Watern'vrkt <'o. (11813). 07 J. I*. 404). As b 
supply at a high lovel. we TTrsf Iditktlftrr Baiter*rorA* <‘o. v. Swnkro] 
(182i»). 4 0. A 1*. 87- 

(m) 10 A JI Viet. 0 . 17. 

(n) Ibid., H. 68. As to tho timo of paN meiit, sec p. 316, jHJti. 

( 0 ) Waterworks i'laUsca Acl, 1847 (10 5c 11 Viet. 0 . 17). s. 08. 

(p) ^fw Ilivor C'o. V. liuthrr (1875), L. K. 10 c\ P. 442. Justices rau 
however, doc^rmino the annua) value in ibo Kutne proceedings as are takei 
for the reeoveiy of the* rats {Lea v. Abe^avmny iwproremmt VonmUsioneT 
(I8H5), 10 Q. B. D. 18). If tho speciu Act uuthorises a miniinuni lumr 
sum to bo chafed, as alleroatiro to a rale, this sum tan be recovenn 
although there tuay have i>een a dispiiU* as (0 the annual value (CoIai 
VaUaif Wilier Co. v. Trekante (1864), 48 J. P. 279). 

( 9 ) Bcpvai^ r. EatiLondem H akrworh Co. (1884), 28 Cb. D. 138 : com 
pare PoiinM$ier-Oeneral v. iVmagk b'rhua IHilnel Cottnril. [1913] 1 1. R 
238. The owner or ooeapisr must act with reasonable diligence to havi 
the valoe determined (tM.). Until the amount is determined the ownei 
or oconmer oazraot recover the ezoess paid, or recover peoaltiee for non 
supply V. Baei London WaUrvorke Co. (1884), Cab. A: EJ. 331. 

e^uupare SUitor r. BnnUv Corporation (1886). 59 L. T. 030); SlaUr v 
Banlre < orporolMa (Bo. 2) (1889). 63 J. ?. 635). 

(r) i)o66a v. Grand Junction iralervorJbi Co. (1883), 0 App. Cas. 40^ 
H*t4«nporA:i Co. v. Long$ko\e (1882). 9 Q. B. D. 145; and sci 
Book T. l/tiwrpeol Vorporotion (1858), 70. B. (N. d.) 240; B. v. Dodd (1865), 
L. R. 1 Q. B. 16: B. y. Bikton (1865). L. R. 1 Q. B. 18; Skeficld Water- 
wonts Co. V. BenneU (1873), L. R. 8 Exch. 190, Ex. Ch. 

(g) Thflif il they are occupied as a pubUc-house, the rate for doosstk 
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special Acts other torms are used, such as ^^reni'* or “aonnal 
rent/’ but these, in the al>8enc6 of qualifying provisions, mean net 
annual value (0* 

577. In more recent special Acts the water rate for domeatio 
purposes is based on the rateable vulue ascertained by the valua* 
tioD list in force at the cominenoement of the quarter for xsliich 
the rate accrues, or, if there is no such list in force, then by 
the last rate made for the relief of the poor (a). The special Act 
provides the maximum rates which the undertakers may ehargo, 
and these rates are frequently proportionately emsiler ns the 
premises increase in value (&). In the ahHcnee of special provision, 
undertakers are not bound to charge equal rates to owners or 
occupiers of houses of the same value (r). 

578. When several housee or parts of houses in tbo separate 
occupation of several persons are supplied by one common pipe, 
the several owners or occupiers of such houses or partri of houses 
are liable to the payment of the same rates for the supply of water 

puq)4Mt*« Ih bam*d on tho aiiuual value of tho houM) as lieoniV'd priMuisos 
{H'e4i W'ttlrrirerkt i'o. J.Voleman, ColrtMinv. Went mMUkh 

\VQtfru}crk$ (^. (ISHS), U Q. 11. l>. 520; eompiro iinimi, f'anllfridgt 
aad Diitrici Wuter TrutU^t v. flnnttgan 8 K. (iX of 032). 

A garden altoched to a house is taken into account in estimating tho 
raluo {IhiiiM WtU4neork$ Co. v. C/rrn 15 B. T). 637: Omnd 

Junction iVntervorkii Co. v. /MnVs, 2 B. 20S). As the supply 

of water for watcHug a garden, sec p. 302. nnte. 

(I) Sheffield WnUrvorko Co. v. if«tineU(lH73)*L. R. 8 Rxob. 188, Ek.Ch.; 
uud MS tho oases cited in note(«), p. 314. unU; coioparo aW liote v. 
iratiron. [1894] 2 Q. B. 90; Smith v. yftmmAom Cor^HfTntion (1883). 11 
ij. B. 1). 195, which must, however, bo read suhjnct to Jhbhg v. Ontnd 
JuncHon M'^tonoorke Co. <1883). 0 App. Cas. 49. 1*ho cvpn«sj<»n ** anuual 
rack-rent" has hcco given different meanings according to the ooDlext; 
see lirUioi iratsnrori:f Co, v. f'rea, K«pro; •9levt^ / v. Unmet Ouo und 
IPuier Vo. (1888), 57 L. J. (H. c.) 82; IfstKASofi Ifury Wuttr liMrd 
(19U5), 92 h. T. 417. Where Iho provisions in two special Acts make 
tile hHsis of charge amhigooui, the ono more In favour of liio pnbfie will 
be adopted {South Siaffordehire Wolervorke Vo. *v. Jtarrow (1897), 01 
J. F. 661, A-); compare tiUo StaTuies, Vol. XXVII., p- 153. As 

to Uio iulerprcUtion of conflicting enaclmeutk generally, see i>ui..pp. 139, 
138. note (^), 139 el irg. As to valuation in the Metropolis, see pp. 346, 
347, yoift. 

(a) Model Water Bill, 1913, clause 10. If the waU*r rale is chargeable 
on the rateable value of a part only of any hcreditanient entered in the 
valuation list, such rateable value be fairly apixirihmed to the part, 
the apportionment in case of dispute to be ascertained by a court of 
Hummary jiirisdit^tion (iAwI.); sec also Public Hoaltli Act, 1876 (38 & 39 
Viet, c 55), a. 56; Mctropolitau tVater Board (<’]iargca) Act, 1907 (7 
Kdw. 7, 0 . clxxi.), s. 13; and p. 262, onte. p. 347, port. As to the 
valuation list, soo title Rates axb lUmG, Vol. XXIV., pp. 47 rtsog.; 
a< lo the rateable value of properly for po<»f rale, ihid., pp. 25 rt tej. ,* 
OK to payiueni wherv premises do not appear in the valnation list, see 
VoitmaeUr-Gmerul v. Senagh L'rbem X>iiiriet Counetl, [1913] 11. R. 238. 

(8) Model Water Bill. 1913. dauae 10. 

(e) Thus, they may charge the houses in one part of their district at a 
hlrterratc than in another, provided that th «7 do not exceed theprescri bed 
Ukaxienntn rale (.VortAaiaptoa Corpomtion v. hlUn, [1904] 1 K. B. 299, C* A.; 
compare liungerjord Morkrt Co. v. OUg Stoamboat Oo. (1860), 3 E. At E, 
365). 
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6WT. t. 

Clurfeifor 

When owner 
lUble. 


Dfttcuot 


Afl the; would be liable to if each bouBe or part waa supplied witl: 
water frotn the works of the undertakers bj a aeparate pii^ (d). 

579. The owners of all dwelling-houses or parts of dwelling 
houaea oocupied as separate tenements, the annual value of whict 
bouses or t^emeots does not exceed the sum of are liable tc 
the payment of the rates instead of the occupiers thereof. Th< 
provisions for the recovery of rates from occupiers apply to tb< 
owners of such houses and tenements (c). In recent special Acb 
it has been pmvi<W that in the case of houses let to monthly o^ 
weekly tenants, or tenants holding tor any period less than a quarto 
of a year, the undertakers may r6(|uire the owner, instead of the 
occupier, to pay the rate; but it may be recoveriyi from i\w occupier 
and may be deducted by him from the rent due from lime to tini< 
from him to the owner (/). 

560. The rates arc payable in advance by ecjual quarterly 
payments at Christmas Day, Lady Day, Midsummer Day aiu 
Michaelmas Day, and the first payment must be made at the tim< 
when the pipe by which the water is supplied is made to con 
municate with the pipes uf the undertakers, or at the time wher 
the agreement to take water from the undertakers is entorec 
into(^). An occupier who takes possession in the course uf i 
quarter is only liable from the day of hie occupation, and for s( 
much of that quarter's rate as is proportionate to the length of tb< 
occupation (h). 


(4) Waterworks (’Iftuses Act. 1647 (10 St J1 Viet. c. 17). b . 60. As to th< 
power of the u&derl&kcrs to r^use supply by a common pipe, see note (p) 
p. 307. antf. 

(«) Weterw'orks Clauses Act, 1647 (10 dc It Viet. c. 17), s. 73. Tin 
person receiving the routs of any such house or (enemeat from tbs occupier, 
vithor on his own account or as agent or rrreiver for any pereon interested 
tlicroio, is to be deemed tho owner of such house or tenement (ibtd.) 
Tlie porsoo who coDecU the rents for a mortgagor or receiver, and not th< 
reooiver or mortgagor, is. therefore, to be deemed the owner (JfetropohiAn 
W(\tef Bwrd V. Dfoch (1010), 76 J. P. 41, C. A.). An owner who pays th< 
rates under this provtsioo may be liable in respect of waste of the watei 
enpplied (frock v. //smioA, (1S99] I Q. H. 058). In the area of th« 
MotropoUtan Water Board the bmit has been raised to £20 rateable valuf 
(Metropolitan Water Board (Charges) Art, 1807 (7 £dw. 7, c. olxxi.) 
s. 4). where an owner, under the proTiaion in the tozt, pays any such rat4 
in rcepeot of a bouse or part thereof occupied by a tenant under any least 
or agreement made previously to the passing of tbe special Aot, the tenani 
must repay to tbe owner all eums ao paid by nim daring the oontinuanoe oi 
tlfh lease, unless tbe owner baa agreed to pay tbe water rates. Sueb sam^ 
can be recovered at amare of rent (Waterworki Clanaee Act. 1847 (10 A11 
Viot.e. 17). s. 73). As to catting otf tbe supply from sueb bouaea for non 
payment, see p. 320. post. 

(/) See Model Water Bill, 1913, clauae 11. No greater sum may be 
recovered at any one time from any such occupier than the amount of rem 
owing by bim, or wbreb baa aecmed due from blm aubeequent to tht 
eerviee upon him of a notiea to pay the rate (iM.). 

(f) Watarwo^ CUoaee Act, 1647 (10 4c H Viet o. 17). a. 70. Aa U 
tbe dates of paymont in tho Metropolis, see note (/), p. 348, j>o$i: as tc 
the right of the nndertnksrt to recover under a apecial Aot oefore tbeu 
works are completed, but where a lup^y has been given, eee 8i44Mon 
V. (Hmbop Jff»ernir C<mmii$ioBt9r$ (1847). 1 Sxeb. 6J1. Ez. Ck. 

(b) Loadvii fTatens o r t s Co. v. foelto, (1894] I Q. B. 619 («b«e] 
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Mt The oceupier of adj dwelliag-faonse or part of a dwelling- bbot.i. 
bonM liable to the payment of any water rate who givee notice (i) Chargee for 
of hiB intention to dia^tinne the use of the water sapplied by the BwlP* 
undertakera, or who remoree from his dwelling between any two p^ent on 
quarterly days of payment, must paT the water rate in of r^foL 
such dwelling^houee or part of a dwelling-houae tor the qnurter 
ending on the quarterly ^y of paraent noxt after his quitting the 
eame or giving each notic6(k}. Where the owner ia requir^ to 
pay the rate in respect of email tenements, his liabilitv ceasos on 
the quarterly day of payment next after the bouse iiaa become 
unoccupied (/). 

Svb-Srot. T.-^uppl^ tjf Mtitr. 

682. Bpecial Acts commonly authorise undertakers to supply rower to 
water by measure eiihor for domestic or othor puri>nses, and 
provide that the moneys payable in respect thereof are recovurablo 
in the same manner as water rates, and the inaxmium price |»er 
gallon is prescribed (m). If a person desires to be so Hupjilied, hu 
must measure the amount supplied at liis own exiiense and rc^cord 
that measurement (n). 

583. Where the undertakers are so auLhorised to supply by nirsof 
measure, they may let for hiro(o) to any consumer so su]»plied any •pvAriius. 
meter or instrument lor measuring Iho quantity of water supplied 
and consumed, and any pistes and apparatus for tbo conveyance, 
reception and storage of water, for such remuneration in moue^ 
as may be agreed upon Utween them and the consumer, 
which remuneration is recoverable in the same manner as water 
rates. These meters, instruments. pii>es, and apparatus are not 
subject to distress for rent of the promisee where the same are 
used; nor are they linhle to be attached or taken in execution 
under any process of law, or in pursuance ^f any proce«<lingB 
in bankruptcy, against the consumer of the water or tbo occupier 


it vas held to be immatenal that tbc oompaDy^was UDSwaro Uist the 
premises were unoccupied). 

(i) In recent speciu Acta it is provided that mob notice of discon* 
tinuaace has do effect unless it is in wntbig, signed by or on behalf ol the 
consumer, and left at or sent by post to the office of the undertakers; 
see Model Water Bill, 1913, clause 13; Metropolitan Master Board (Charges) 
Act, 1907 (7 £dw. 7, o. elaxi.), s. 30. For form of uotiee, see Encyclo^ 
pwdia of Forms aod Preoedenta, Vol. XV., p. IS4. 

(k) Waterworks Oisoaes Aet, 1847 (10 11 Vicb c. 17), i. 71. 

(l) Bntifk Empire JfwftMil Life Atturanee Co. ▼. Sovihwark and FoiakaR 
Water Co- (ISSS). 59 L. T. 321. 

(m) See Model Water Bill, 1013, olauses 15, 17. Aa to agreetnanta 
ffiioff the price, see Souikwa^ amd VauekaU Wairr Ce. t. Diekeneen (1A59), 
6 T. L. R. 251, C. A.; aa to recovery, see p. 318. pod. 

{%) Shifidd Waierv>erkt Co. v. Bingham (1883). 25 Cb.D. 443 ; Skefield 
Waterwrki Co- v. Bingham {J. B.) (188^)). 25 Ch. D. 440, n.; 8kt0Uld 
WaUmoorko T. Carter, aame ▼. Brocl^ (I882)i 8 Q. B. D. 832; IhiMin 
CorvvrcHon v. Bray Towmkip C^mietionen, [1200} 2 1. R. 88. 

(s) Recent speoal Acts moo author^ undertaken to sell meters and 
any flttinif oonnectad tbeiewitb. upon sadsubjoot iosucb terras, pacuniaiy 
or oibanSe. and oosditiona astl^ think fit; see Model Water Bill, 19l8f 
ola&Mi 18, 8L 
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of the promisee or other person in whose possession tbej 
mey 

684. The ofBcers of the nodertakers may enter any housa» 
boildin^ or lands, to. through, or into which water is supplied by 
them by measure, in order to inspect the meters, instrumeots, 
pi]ie6, and apparatuR for the measuring, conveyance, reception, or 
storage of water, or for the purpose of ascertaining the quantity of 
water supplied or consumed. They may also from time to time 
enter for the purpose of removing any meter etc. the property of 
the undertakerH. If any person binders any such officer from 
entering, or making Ruch inspection, or effecting such removal he 
is liable to a penalty not exceeding X5 for eacli offence, but, except 
with the consent of a justice, this power of entry may only be 
exercised between the hourn of 10 a.m. and 4 p.m.(q). 

665. Special Acts also make persons liable to penalties who 
wilfully, fraudulently, or by cn]|>aljle negligence injure, or suffer to 
be injured, any pipe, meter or other instrument for measuring 
water, or any other fittings belonging to the uudortakers, and sIko 
who fmudulently alter the index of any such meter or instruoumt, 
or prevent it properly registering the amount of water supplied (f). 

'S.— o/ Haiet anU Charffri, 

666 . If any iwrson refuses or neglects to ])ay to the undertakers 
any rate or sum due to ilioni under thoir special Act, they 
may recover the same with costs in any court of comiieteat 
jurindiction Ul 

667. If Hny])orMOD Hupplied with water hy the undertakors, or 
lialdo under the 6p<'cial or incorporated Acts to pay the water 


iy) Watorwork* ('Iaumv Act. IS63 (26 & 27 Viet. o. 03). s. U; U(it9 
DmuBSS, Vol. XI., p. 14 k; and p. 3US, nntf. Rcceut water Act* exU^ud Ui«: 

{ >rovisions of this enact >rj«*nt so as to auUiuriao the undertakers to let for 
lire .my wafer fit lings to any I K*non supplied by them with water: fittings 
aru protected from dtfireas aod execution if conspicuously marked 
bclongiiig to the undertaken; s«« Model Water Bill, 1U13. duuso 21. 

{if) Waterworks t buses Act. 1663 (26 ^ 27 Viet. c. 03). a. 16. 

(r) See Model Water BUt, 1913, clause 20. The undertaken may 
also recover the damage sustained by ibein, and may cuter the 
premiAes of the offender and repair the iujnry, and do Buck tbin^ 
00 arc uecessary to oiisuro th<' proper registeriog of tho water a applied, 
and the oxpeuso of doing so m puyaolc by the peraoD ofTending and may 
be^rerovered as water rates (ibid.). Auy persou connecting or discoQ- 
Dccting any meter may also be rcquit^ to give tveaty-four hours^ 
noiioQ in writiog to the undertaken of hts iateotion to do eo, and all 
oktorations or repain, and the connecting or disconnooting of met^, mu^^t 
be done at his espeoae, and under ike superintendence o( an officer oi 
the undertakers; otherwise he may be liable to a pendty not exceeding 
40*. (ibid., danse 19). 

(*i Waterworks CJatisea Act, 1663 (26 U 27 Viet. c. 93), i. 21. The 
remedy ander this provision is in addition to any other remedies for the 
recovery of theee rates or sums (ihtd.). Aa to a remedy by distress under a 
special Act, see RUhard^ V. Wtii MiddUux WaUnroru Co. (1665), 13 
Q. B. 1^. 660. Ae to the luriadictioo of the courts, generally, arc 
title* CouKiT CouKTs. Vol. Vlll.. pp. 426 ft ssy.; Courts, Vol. IX. 
pp, 52 si SI 9 . * 
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rat«(0t neglects to pAj the sftme st %nj of the designated times of 
ymeot (<s), the undertakers may, except in the casos tueotioned Cbargei for 
ireaft6r(()» stop the water from flowing into the premises in Bap^. 
respect of which such rate is payable by cutting off tlie pipe to 
such premises, or by such means as the nndert^en think fit (eh 
and may recover the rate doe from such person, if less than £20, 
with the expensee of cutting off the water and costs of recovering 
the rate, before two jastices, who may order the same to be ymX, 
and on the expiration of seven days after demand of the amount ho 
ordered by warrant of distress (d). If the rate due amounts to X20 
or upwards, the undertakers may recover the eame, with the 
expenses of cutting off the water, in any court of competont 
jurisdiction (e). It is not a condition precedent to nvovering 
the amount of the water rate before two justices that the water 
should Ih) cot ofl(/). The Butnmary Jurimliction Acts(.v) APl^y 
to ilieso proceedings before justices, so that the complaiut must 
1)6 made to the justices within six months from the time when 
such matter of eompUint arose (A), but the limitation does 


(i) rate " include tuij n*Dt, reward or pa^meut lo niailv to 

tlio uodortakm for a aupply of waU^r (Walerworlu CladsiM Act, JHi7 
{\i) L U Viet. 0 . 17). s. 3), and iiivludoM aKiiiu piiyablo for u balk {Shfgirlfi 
WaUrworki Vo. v. Oiirtf.r, NuaK v. /Iroolt (ISS2), S tj. D. \h 03^}, or 
iiiidvr an implied agnwuout {Trowbridgo IVof^r Vo. v. WitU Vounijf 
VouMil, {IbuOJ I K. n. S24). 

(o) Soo p. 316. nnU. 

(t) See p. 320, poit. 

(c) A company may be rsaVraioed if it threateus improperly to cot off 
the water {/foi/w<ird v. £!atl J^ndon WaUrhoorks C 0 . (1S84), 28 Cli. i). 138), 
or if. baring doD« so. it prevoots oommuoiraLioD beiog made (Oole t« 
HK^neif and Al>t*r VntUyt 0<u and WaUr Co. (1003), 67 «). P. 430, C. A.). 

(d) Waterworks Oiuusos Act, 1847 (10 & U Viot. c. 17), s. 73. The 

undertakers may recover the rate and costs of ' Uttiug olT in tfao same 
manner as any datnoct^ fur the rccoTsry of wbt li do spocisi proTiiioD 
is mado are reroverablci by (bat or tho special Act Ily tbtd., 

s. SO, it \« pn»vjdcd (hat the clause* of tbe Kail ways i lausea CuuiuitidatiuD 
Act, 1843 (8 6; 0 Viet. c. 20), with nsmcct to the recovery of damages 
not 8p<'eialiy provided for. and of |wuaJties. and to the do termination of 
aoy other matter referred to justices, an^ to be incorporated fur this 
purpose. Suclk damaffts are aacertmued abd dclormincJ by two juiUosa 
and may be recovenS by distress (sbid, s. 140). The dcterminaliou 
of tbo sacn to be paid amouDts to ao order to pay the sum [Eoti London 
WaUncoTlci Vo. v. GkarUo, [1894] 2 Q. B. 730, per Wiu>, i., at p. 733). 
The costs of the recovery spears to be in tbo discrctiua of the justices 
{Bnabon Watn Co. v. ^mise (1906), 22 T. L. R. 541). if the spo^ Act 
prescribes another method of recovering the rate, these provisionH do 
not apply (AfshAam ^piaaisp Co., Ltd. 7 . Bnddonfield Corporation (1903), 
89L. T. 403. C. A.). 

U) Waterworks Clauses Act, 1847 (10 11 Viot c. m,i. 74. As to the 

juriMiotlon of the courts, |eiiMUy,see titles Cochtt tiouRts, VoL VllL, 
pp. 428 rt ieq.; COURTS, VoL IX., pp. 62 et$oq. 
if] B. T. iluUon, Bx parU Motropmton Waior Board, [1907] 2 K. B. 678. 
(a) Bee title MauieTaans, Vol. XIX., pp. 689 H foq, 

(A) Summary Jurisdiotioo Act, 1848 (11 6( 12 Vioi. e. 43). s. II; Ba$i 
London Watsnoorko Co. v. CharUo, oupra. It k not goito clear whetbei 
or not 8 demand is required before proceedui|8 can be taken. When 
a local authoritv aupvlyiug water under iu general powm seeks to 
recover a water rate, the Pubho Health Aot, 18T6 (38 k 39 Viot. 0 . 66), 
s. 386, is applicable, and a written demand la Muired, and fourteen 
dnyi mut Mpao More proceedings are begun before jostieea. la 
sneh a caea the six months' limit runs from the exfuntion of nob 
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0 fOT. 9. not apply to procoediogs before other courts of competent juris* 
Chut99 fsr diction (i). 

8 u£^;. 586. a water company which is a trading company and 

Whencaubig Supplying water for profit, and whose special Act or provisional 
^ incorporates any part of the Waterworks Clauses Act, 1847 (k), 

pro supply of water for non-payment of the water 

rate where the owner and not the occupier is liable by law or b) 
agreement with the company to the payment of the water rate m 
respect of any dwell in g-honee or part of a dwelling-house occupied 
as a separato tenement (f). Such water rate, however, with interesl 
thereon at the rate of 5 per cent, per annum, computed from thi 
expiniiion of one month from the time when the same has beer 
claimo<l by the company iinLil receipt thereof, becomes a charge 
on such dwelling-house in priority to all other charges afTectin^ 
tho promises (m). The amount may also be recovered, with thi 
costs incurred, from the owner or from the occupier for the timi 
being, in the same manner as water rates may by law l>e recovered 
Proceedings against the occupier cannot, however, Ik) taken unti 
notice has IxHfii given to him, or left at his dwelling-hnuse, to pay tin 
amount due for water rate out of the rent then due, or that may thera 
after l»ocoin6 duo from him, and he has omitteil to pay such rate(t>) 


denittiid {KlUuU v. ItuMteU, 2 K. H. 746). if tbc amount due if 

known to tho {feraon owing the innmy. it soems that a formal doruand it 
wriMiig or oUivmiM is not otwownry (AVrrt Lom/om WaUreorU Co, v 
Ky/7is. [1805] I Q. It. OS); hut if Ihi*mount is oot so known a demaml 
Nsiifins to bo nciv'SKarv; soo KQinit r. prr Lord AfYsastOKK 

O.J.. At p. 753 : ana outnnaro TjttMmtivtiiert r. Addison ()86S), I K. K 
41. As to CAHCA where tliero is a dixpuU* as to the annual value of tht 
house. HOC p. 314, <tnU. 

(i) MMrftfwlibin irofer/foordv. [1013]3 K. B. lSt,C. A.,following 
nitukimrn (UirfiortUion r. [1002] I K. B. 704. 0. A., And dis 

ttnsuisbhig TDffraAfrm Loctil Bfmni t. Jiow^V (1376). 1 Ex. D. 014,5J7,0. A. 
wliioh followed UVulH'fnt LtwriifoorYf v. .V<rr/daiM(IS76). 1 Ex.l). OlC.n.; 
compare Mtfm Corporation ▼. Scott (1013), 77 J. P. 193, C. A.; and sei 

р. 318. antr. 

{!') 10 Si 11 Vret. c. n. 

(<) Water Compaium (Regnlatioo of Powrr.><) Act, 1S67 (60 Sc 61 Viet 

с. 51). w. 3, 4; South HVsf Subnrbon Water Co. v. Hardy (19)3), 77 J. P, 
283. 'ilie company eannot cut oil the supply even if the premisec 
Woome vacant after the date when the water rate became due (JfstrcpcliAifl 
Wnter Board v. Bibbey, [19])] 2 K. B. 74 ; see p. 362, post). A company 
may, howerer, cut ofi the water for other reueona than Don-paymeot cl 
rate, ae, for example, where a tenant after notice to quit refuses to go and 
the owner requeeU the companv to cut oft the supply {GhoUea Wot^orks 
C9. V. (1888). 62 J. P. 734). If the company cats off the supply 
wrongly it U liable to penalties for failure to supply, sod a dispute as to 
cumpliaiicc with new rc^ulatiou relating to communication pipes affords 
no anawiT if not properly deteruun^ (South Wett Bnburhaa Water 
Co. V. Bardy, fupra). As to cutting off the supply by reason of waste or 
misuse of water, see p. 322, post. 

{m\ Water CompanMi (Relation of Powers) Act. 1887 (60 Sc 61 Viet, 
c. 21». s 4. This is without prejudice to the other remedise of the company 
fur enforcing payment of the rate from the owner (sM.). 

(a) i6id. The right of reooTOT is without prejudice to such charge. 
Ifo greater sum can at any one time be rcoovem from any such ocoa|Her 
than the amount of rent owing by him or which shall have accrued due 
from him since gnoh notioe was given. The occupier is entitled to deduct 
from the rent payable by him the sum eo noortatd from him or which he 
has eo paid on demand (iWd.). The effect of the prorimoo in the text is 
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A compauy eattiog off bbe supplj conbnrj to the Ahovo provision ^ 

becomes liable to a penalty not exceeding i'S for each day during Cbtrgeafor 
which the water remains cut off. The penalty, which is recoverable Bwdy. 
Himimarity, is paid to the person aggrieved (o). 

569. If a company demands a sum in excess of that to wliicb it ovoithti^ 
is entitled, the person paying eau recover bock the overcharge if 
paid by him under a mistake of fact ij>\ hot not if under a luisiake 
of law(( 2 ). 

Sect. 10.^Haste and Muusf o/ Water Supjdied, 

590. Provisious against the waste and misuse of water by cotv st4iQtor:r 
sumers are contain^ in the Waterworks Clauses Acts, 1847 (r) 
and 1603(1). Where both are incorporated in special Acts, as is 
tbe usual practice, some of the provisions in the earlier Act are 
displaced by the more extended provisions in the later Act (0* fn 
(Ases where a constant supply of water is to lie afforded there is 
usually inserted in the special Act or provisional order a power 
enabling the undertakers to make byedaws or rngulations for the 
purpose of preventing the waste, undue eon sumption, misuse, 
or contamination of water, and by such bye-laws to pro scribe the 
size, nature, materials, workmanship, and strength and mode of 
arrangement, connexion, diactonnexion, alteration and repair of 
pi]Ks, meters, cocks, for rules, valves, soil-pans, water-closots, baths, 
ujstcrns, and other apparatus to be usod, and to forbid any 
arrangements or use of these which may tend to waste, undu^ 

<consumption, misuse, erroneous measurement, or conUmination (a). 

to make a purchaser of auoh dweUing•houses liable for arrears of water rate 
l£ait London inurrvorU Vo. t. Kcffnwain [ISOSJ 2 Q. H. 72). As to who 
IS the owner under tbe terms of a special Act, mo MelropcUlan ^Faier 
Board V. Brooke, [leilj 1 K. li. 280, C. A. 

(o) Water Companies (Regulation of Powers) Ac . 1887 (OO 4^ 61 Viot. 
e. 21), I. 5. Tho occupier ia }mm/i facie the perwm aggrieved, but the 
owner mav also be so If by reason of the wrongful cuUini; off of tho water 
he is unable to let his prrtniMS (.Vr(n>polttafi 11 ater Board v. ?ft66ry, MOll] 

2 K. B. 74, per Lord ALVEMTOUk, C.J.. at p. 79); tioe also tihefficld Walor- » 
yrorke Co. v. \filkinion{W9l 4 C. P. D. 410, As to summary prooeduro, * 
sec title MagistKatbs, Vol XIX., pp. 689 H eoq .; BtanUif Urolkm, Ltd. v. 

.Vtmfolon Corporation {1912), 77 J. P. 349. 

(p) Slaicr V. Burnley CorporaUon (J888). 69 L. T. 63C ; Slaier ▼. 

Burnley Corporation (No. 2) (1889), 53 J. P. 586; TJendereou v. Folkeetone 
Wotervorke Co. (1885). 1 T. L. R. 329. 

(F) Afsodotts V. Orand Junction Watervorke Co. (10<i5), 69 J, P. 255. 

As to tbe dUtisetion between mistake of fact and mistake of law, see title 
Mistake, Vol. XXI., pp. 4et$eq. 

(r) 10 5t n Viet. 0. 17, ss. 54—60. 

(s) 26 5: 27 Viet c. 93, as. 16—20. 

(f) Thus, the Waterworks (^uses Act, 1847 {10 5s U Viot. c. 17), 

55, 59. are repealed by the Statute Law Revision Aot, 1875 (38 k 39 
Viet e. 66), so far as they relate to apei^ Acts with whioli tbe Water- 
works Clanaes Act, 1863 (26 Sr 27 Viot o. 93), is ioeorporatod. 

(d) Model Water Bill. 1913. olaose 14 Ihe clause limits the application 
of the bye-laws to the ease of premises to whiob tbe undertakers are bound 
to afford, and do in faei afford, or an prepared oo demaad to afford, amn- 
Slant supply. Tbe ptOTiiioDS reUting to tbe maki og of bye.] avs la the P iiblio 
Health Act. 1675(38Se39Viete.55).sa.lS2—186(«eetitlePcmc Hr.AATV 
AUD Local AniiiKiSTRATiojr, Vol. 2X111., pp. 388 H <sy.), are usually 

B.L.^XXVin. M 
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69t U both of the above Acte are ineorporated, the fotlowiog 
proTisioDs apply:—(1) any person aclmg under the aothority of 
the undertakers may between 9 a.m. and 4 p.in. enter any house or 
premises supplied with water under the speeial Act, in order to 
examine if there is any waste or misoBe of eucb water <&); (2) if 
any person supplied Nvitb water by the undertakers wrongfully does, 
or causes or permits to be done, anything in contravention of 
any of the provisions of the epwial Act, nr wrongfully fails to do 
anything required by such provisions to be done for the prevention of 
waste, misuse, undue consumption or conUinination of the water of 
the undertakers, the undertakers may ent off any of tbe pipes by 
which the water is supplied to him and cease to supply him eo long 
as the cause of injury remains or is not remedied (e). 

592. If both Acte are incorporated tbe following persons are 
liable to pemiities 

(1) any porsou supplied with water who wilfully or negligently 
caubob or suffers any pipe, valve, cock, cistern, Utb, soiUpan, water- 
closet or other apparatus or receptacle to be out of repair or to be so 
UB^ urcoDtrivod as that the water supplied is or ie likely to bo w asted, 
misused, unduly consumed or conUiamated, or so as to occasion or 
allow the return of foul air or other noisome or iiupuro mutter into 
any pi]>e belonging to or connected with tbe pipus of tbe under¬ 
takers (d); 

(2) any owner or occupier of any tenement supplied with waUir 
under the special Act who supplies tu any other pornon, or wilfully 
permits him ti> take, aoy such water from any cistern or pipe 
in Huch bnieuieut unless for tbe purpose of cxtiuguibliiug fire, or 
unhibs ho is a porHoti supplial with water by the undertaWs, and 
the pi}>es Iwlonging to him ivre out of repair without bis default (e); 

(?1) any person not lioing supplied with water by the undertakers 
who wrongfully takes or uses any water from any reservoir, water¬ 
course, (^Hiduit or pipe, )K)longiiig to the iinderlakers, or from 

made to apply to tbo luakins of tkeae hje-lavvs subject to tbe ncccaearj 
modiHoations. Tbe Local (Jovoniment uuard baa issued a mode) aenea 
of such byc-laws or rc^aiio ns> Recea t spedal A cU tm power und ert akers. 
inoludiug local autboHties aa well as coiupa&Jos.if requinii by tbe ooiisotoer, 
to supply, repair or alter, but not to maouiacture, pipes, valves, cocks, 
oisleriis. lueten, soil-pane, water*cloeeta, and otbor fittings required 
or permitted by their regulationa, and to charge tbe oonsumer Jo respect 
thereof. If let for hire they are protecUd from distress and from being 
taken in execution, provide that they have a diatiaguisbiog mark on 
U^m tc show that they are tbe property ol tbe undertakers. Provision 
is also made Jiiaitiog the charges to be made for luob fittings (Model 
Water Bill. 1013, clause 21). 

(k) Waterworks Claoaes Aot« 1847 (10 Ar 11 Vice. e. 17), s. 67. If the 
sarveyoT is refused adauei«» ot prevented from oiakiog tlie examination, 
tbu iiudertakofs may turn off the water supplied by them from suck 
houene or premiiei (wM.). 

(e) Waterworks CtdbM Act. 1863 {2t St 37 Viet e. 93), s. 16. Thi^ 
power U without prejudice to any other remedy {ibid,). 

(d) f6td., a 17. Ibe peoaltv for every sucb*oifetice is a fine mu 
•xaa^ing 15 (iAid.j. 

t$) Waterworks aauafa Aot, U47 (10 4; 11 Viet. e. 17), a 68. 8u. b 
penon is Uablo to forfeit to tbe uudi^rtakere for every sueb offe&ce a sum 
eot sxoeeding 18 (tM). 
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a)}v 9 ach reservoir, watercourse, cooduit or pipe, or from any cistern ] 0 . 

or other like place cuntainiog water belonging to tUe underUkera, Waste and 
or supplied by them for the use of any oonaumer of their water (y ); KissM ef 
(4) any person who, not having from the undertakere a supply of 
water for otlier than domestic purposes, ueea for other than doiuestio 
purpoeos any uater anpplied to him by them (p ); wroopCu) 

( 0 ) any ^reon who, having from the undertakers a sup]i1y of ^ i 
water (or any other than domestic piiriHises, uses htr any puqKihOs 
other than those for which he is entillod to nee the same any water 
supplied to him by the undertakersfA); 

(f>) any ownerorocenpier of premises supplied with water by the tUerniionof 
undertakers, uuy consumer of the water uf the undertakers, or any 
other person ahoafBies, or causes or permits to l>o afhsed, any pit >6 
or apparatus to a pipe belonging to llie undertukiTS or to a com* 
muuicatirm or service pipe belonging to or U8(*d >7 such owner, 
occupier, consumer or other person, nr who inukos any Alteration 
in any such commiinicAtion or senneo pi|>e. or in nny apparatus 
connected therewith, without the consent of the iiiidorlitkrre (r); 


ij) Walcrworkii CUiuce Act Wi S7 Vici. e. 03),». SO. Ihu ie 
liable to a jHuialcy not oxa*o<lu(g £A forovory such oltcrioi* (iSuf.]< ll tbo Act 
of iSd!) it nnt incorporated lu ihts special Act, end the Waterworks (Jlautos 
Act. IK47 (10 & U Viet. c. 17). it incorporated, tboii iho following pro* 
vision in r»n. has eitectEvery perM>n who. not having agreed 

to be supplied with water by the undertakers, iakirt any water from any 
rc’^rvoir, wa 1 «)reourftu or coudult belonging to tlio iiiidcrlnknrs or aoy 
pipe leading to any such reservoir, w atercourse, or ciuiduii, or (rom aoy 
cistern or 0 Chur like pluco coulainuig water belonging to the uudHrUkorv 
other than such ai may linvo beco provided for the grateiions u»o of the 
public, is liabl.' to foricit to tlio iindvrlakors for every such ofTonce a aum 
not exceeding £10. As to tlie limited nature of this provision, see Pieroff 
V. p 0 M (18SI). 30 W. K. 00. where it wua held tbatU did not pmvidaauy 
lienaJty for impro))erly taking water from a tap in an unoccupied huuse. 

(g) (Vaturworks Clauses Act. iS03 (2G 27 Vint. o. 03), a. 18. The 

l»euatty is a duo not excoeding 4Ur. for cock ofToia . without pn^judice iu 
ilie right of tho undi^riakeis to recover from the oAoudor Uio value of the 
water misuM:d {/hid.). If a dairvmiuj usm wator •ni|rpJiod for domostio 
purpose iu order to wash his yard and a milk Ooat^ht* ooiuiniiA an ogon<se 
iCambrid/ji Waftrwarhi Vo. v. IlaitccHik (IPIO). 74 J. P. 477) eoepp. 301,302, 
imf<* As to tho use of water, airvaily used for ord iu ary do nice uc (jurpoeea, 
:ur Bushing purposea, see AraiM v. GomoU (1803), 8 T. h. IL 003; 
.Indrrioiv. fViifv ()tK)l). 65 J. P. 2S1. 

in) WaterworkH Clauses Act, 18C3 (20 Sl 27 Viet. c. 03). s. 18. As to the 
P'wiolty and hflht to recover value of waWr. see note ( 9 ). tnpra; sa to 
IM 1 liability of an oocupier for wroogful acts nf his workoiea, see 
Mid/iUifX )rofrr*v<ori:i Co. v, ^uworkrop (1829). 4 0. P. 87. If rate* 
payers ore enliilod to use water from stMdpipes for domestic purposes, 
washifig carta, and eitiogui^lung fires, they commit an offence if they use 
the water (or purposes of tJieir trade (.iMreisi v. IVtl/a, Moro). Water 
supplied by mciuure is also tbo subject of torrony (AVreas w, 0 ffrire (1883). 
U Q. B. D. 21). 

H) WaUrw'orks Claosee Act, 1863 (26 k 27 Viot. 0 . 83). a. 19. The 
penalty is a sum cot oxceeding U tor each o/Teooe, without prejudice 
to Uie right of the uDdertakers to reoover damages from the offender for 
any injury done to their property and to their riebt to recover the value of 
any water wasted, misused, or todi^ oonsumi^ (tkid.). An offence u 
wmmitt^ if a person temporarily affixes a boee*pipe to a tap to draw 
off water (Conhridgs WaUf^orki Co. v. flatmdc, rwpm). or affivei 
a top to shut off the water while the bouse is dtMM (ffiflMSM v, 

u 2 
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(7) any person who wilfully or carelessly breaks, injures or 
opens any lock, cock, valve, pi^. work or engine belonging to the 
undertakers, or who flushes or draws off the water from the reser¬ 
voirs nr other works of the undertakers, nr who does any other 
wilful act whereby such water is wasted (k). 

593. Where the s{>ecial Act provides that the water need not be 
constantly laid on under pressure, any person supplied with water 
must, ^len rcijuircd by the undertakers, provide a proper cistern 
to bold Ibti water supplied, with a ball and stopcock in the pipe 
bringing the wator from the works of the undertakers to such 
cistern, and mi list koep such cistern, ball and B(opcoi*k in good 
ro|>air, so as effectually to prevent tbe water from running to waste. 
If any |>«T.son, when so required, neglects to provide these and keep 
iliein in repair, the undertakers may cut off the ond turn off 
the water from the prcniiaes of sacb jierHoii until such cistern, 
lull and stopcock is provided and repaired, as the case may 
reijuirc(/). Tho underuikm may also repair any Kuch cistern, 
pipe, ball or HUqioock so as to prevent waste, and recover the 
cxjKuiHeK thereof from the person allowing it to lie out of repair (m), 

Sk(T. 11.—/ficurcry of Dixm<ujr4 and /Vna^nVf. 

594. I)ainag<M for tho recoviTy of win eh no spocLil provision 
oxislH, iKuialtiils, and the determination of any iHbcr matter 
referred to justices, are recovered and determined before a 
court of summary jnrimliHion (»}* und llio SiiTuriiary Jnrisdiclion 


hUind\uiR9 JHiifkl i’o\tRfil (1897), 14 T. L. It. IS), or oooneiiU up a 
beute belonging to bim adlh the pipe^ of another boiim* owned by hioi 
{Kyjfin V. MrUuptdUrtn Wat^r if^rd (1908), 72 J. P. 517 : *<•« also 7'ii/p 
V, Uunfftmliitf JlA^intraief (190S). 4 Fruarr (JunHary Oawa), lU). A% U* 
repair of coiiununicaiiori pipes, see pp. 1108 . uoto (6). 311. tt»U. 

(l) Wator^^urkA Uauses Act. 1847 (10 A: IJ Viet, c, 17), s. 60. The 
p^uially is a sum uot exceeding £5 (ibid,). 

(0 jbid., s. r>4. l*ho expri'ssioa " ball sne) slop I'ock *' docs not include 
a screw down valve inctho coiriuiunleaCioii pipo (ff'anf v. J-oU.-f$tont Water’ 
itork$ Co, (I8U0). S4 Q. U. D. 334 (deciili*d od the tonus of a special 
Act)). If the Waterworks Clauace Act, 1803 (26 Ac 27 Viet. o. 93), is 
incorfiorated with tbe special Act, tho penalty provided by a 17, 
applies to brcaohm of Uio above requirement; but tl it is not ioeor* 
porated, then tbe Walenvnrks Olausea Act, 1847 (10 L It Viot e. 17), 
s. 55, Hpplics, whereby every persoo aupplietl with water bv tbe under* 
fakers wito suffers aoy laeh cistern. pi^% hall or stopcock to be out 
i»f repair, so tliat tbe water supplied is wsi^ted, is liable to forfeit to 
the tindertAkors for every soeh offence a sum not exceeding £5. For 
forms of notices by a local authority to a pcTson Rupplied with water 
10 provide or rep.’ur a mtem, see Encyclopedia of Forms and Prccedeots. 
Vol. XV., p. 180. 

(m) Watorworks Qausea Act, 1$47 (10 11 Viet. c. 17). s. 56 

(n) /M.. s. 86, mcorporating tbe Railways Ctaoaes Consolidatiou Act. 
1845 (8 6c 9 Viet. e. 20). tt. 140—160. and providing tbat sucb proviaious 
apply Ui tbe waterworks and to the oiideruken respMtively, construed as if 
tbe word ** tmderiakert** had been inserM therein instead of the word 
**ootnpaaT.'* \){ these pnitiiioDSof the Railvars Clauses ConsolidatioD 
Act. 1645 (6 fa 8 Viot. o. 20), sa. 146.147. Iff], 153, 155. and in part as. 157. 
160. have been repealed. 2M., a. 160, which related to perfnry, and 
the Waterworks Olauaes Aet, 1647 (10 k U Vicl. c. 17). a 69. which 
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Ada (o> apply so far aa they are applicable ( p). Sitme 8i>ecial 
Acta allow* several names and kiitds to Ite iucludeil iu the same 
summoiiB. In the metro))otilan plicc area(^), peiialtica and for¬ 
feit area not Rpociiilly provided for are pjivai^le t4> thii Ilt^^oiver of 
the MetropoIiUa P<ilico Ihslrict. and proviaiou is made for their 
application by bim<r). 

SrCT, 12 .—hp 

595. For tlie puriMise of pi’eventini; the itilmhUfttiU of any 
district from )»eing deprivctl of their water supply by rosison of 
Ktrikes or oilier hreuch^s of contract of scvvieo. tho malicioua breach 
of a ctnitrad of at^rvice on the {mrt of any i^eraon oinployiMl by a 
municipal authority, or by any company or mitrm'tor aupplyiii(r 
water to a town, district, or other plac4\ ia u misdoineatiour, if tho 
(leiaon knows or has rca^foimhlo camso to l)rlicvo that tln^ pn)bibbl() 
coiisequenco of Jiia doin^ so will In) to deprive the inliahiUiits U> a 
great ex tout of tlioir supply of uaU*r («). 


Part V.- Finance. 

Skit. 1.—/x«ra/ AMthnitifit» 

596. When local authorilica Hupply water under thoir general 
pow*orB(0i tbeir iHirrouiug and ex|HUidituro lire govcrniul by tli** 
general provihious of the Valdic Health ActB(H). When the) 
supply water under a s|»ucial Act or provinoiial order, piHiviKion is 
generally made the rein fr»r Iforn^whig and repaying tho mpilal 
iuonoys'rc(|iiire<h nnd for llio ajiplication of tho pndilsfx). Such 


jvUivd tci tbc Haiuc lanllur. wi*ro rirpcAlcd by rbo Perjury Ad. PUl 
ll A 2 a, c. 0^ wliMtli cooHolidalcd ilio law cri Uim oiulUir; ar*c titlo 
fiAlLW.tVj^ ANO tUN.iM, Vol. XAill., pi>. 734 et Mq.: ftnrl as tn j>cr- 
jiiry, goaorally. ijce liHn ('niurxAi. Law axo pK*K'W»iinR, VmI. IX., 
pp. 4tlO ti Atiylhi/ig in tbe s|>coial ar iarur|K)mn*d AotsautboriiUKlor 
required to tm done l»y two jurtliccs may be duoo by ouy ftm laagiitrate 
bavinx by lawautliurity 1 o act alone for any purpoM^ with Ibu iw’wi'rsof two 
or morejunliccfttW^nTWiirktt OlaoM's Act, 1S47 {]\}^ It Viri.r. 17),a.S7). 

{'*) Ae to tJio Summary Juriadirlam ArtB, m tith* MaOISTkatbs. 
Vo). XlX., pf>. 031.1)^0; as to Ruumary prucodure. sec ibui, pp. 5K9 H »fq. 

(p) See, for osaiopic. Aa«t l^ndon M*ofn*irorl*t Co. v. f'Aorleii, 2 

B. 730 ; and coDi]):ira til Jo Uas, Vol. XV.. p. 373. 

(o) See title Folk K. Vol. XXI I., pp. 466,4e7. 

jr) Waterworks Act, 1847 (10 L 11 Vin. e. 17), s. 88. Al to 

ihe Receiver, leo title Pouoe. Vei. XXII., pp. 46H. 468. 

(«) CoDApirocy and Proieclioo ol Property Act, 1876 (3S & 36 Viet, 
n. 86), s. 4 ; ace title t'nitfJXAL Law .\^d Pj^j;ocas, VoL IX., pp. 564, 
663. The aaiue provisigue aiv applicable alike to water aa to gaa; 
conpaie title Oas, Vo). XV., p. 367. 

{() See pp. 264. 260. onU. 

(«) See title PuHUc JIeai.tii akd Local Aomixistratiu^, Vol. XXII I., 
pp. 380 €i $eq. Ae to tbe Publie Health Acta, lea tbtd.. p. 361. notu (a). 
Ai to ineoDO tax on municipal undertakings, see title iNCOirt Tax, 
Vol. XVi,, pp. 624 el 

(a) The proTUfonn of tlic Wotenvorka Claneee Act. 1847 (10 5e 11 VloL 
0 , 17), with respect to profits, are aot applicable: eee p. 387, poet 
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HcoT. h Ac6 QSUAlly Authorises the borroving of sums for certain specific 

Local porpoaos, Hiid such acMitional sums for the capital purposes of the 
Aothotities. undertaking*, as the Local GoTcmment Board may sanction (i/). 

The repayment is charged on the undertakiog, or if necessary on 
the district fund or general district rate (e). T^he moncT is allowed 
to Ive reiuid eitlier liy etjual yearly or half-yearly instaiments of 
]>rinoi|«t or of primnpal and interest eomhined, or by means of a 
sinking fund, r»r patily by one of these methods and partly by 
unntber (6). rielurns must be made to the Board with rospeet 
to ihu ro{>ayin(‘nt of tlio debt(c). Power is also given to borrow 
for tlio puqx^Hr of pying off moneys provioiisly borrowed which 
are inleuilcd to l>e rr|mid forthwith, and also to roptnee moneys 
lomporurily nppliud from other funds of the aulhorily in repay¬ 
ing moneys j^revioiiBly boiTOWO<l and intended to bo riplaccfl by 
liormwoil moiioyB(^/). 

597. The foc*a) untlionty is conimotily required to apply all 
of irionry rccoivc<l by it in ronpect of its water undertaking, except 

moTiiys lH>rrowo<l or received on copital account, for tho puri>OB6B 
and in the order following;^ 

(1) in payment of the working and eslublishmcnt expenses and 
cost of mair^tumnco of tho undertaking; 

(2) in payment of inhTcht on nioimyn Itorrowed for (he purposes 
of Ihf! uiidorUking; 

{}\) in providing the reiiuisite appro priaih ms, inatAlmonta, or 
linking fund }iayumnts, in respect of moneys borrowed (or tho 
purpiises of the iinderhikhig; 

(4) in extending and improving, if tho authority IhinkH fit, any 
work.s for tlio piir)ios<'S of the undertaking; 

(fi) ill providing a reserve fund, if tho authority thinks fit, to 
iiiHid dafioiency in iho income from the undortirkiiig and uny extra* 
ordinary claim or (or renewing part of the undertaking (r). The 
halflnee, lers a sum for current expcMincH, if* ?n some elites to he 
carrlefl to lliodislrjctfnnd or rate, ulnch iAalsomnde liable to make 


(y) It is not usual Uy allow borrowed moiivys to bo used for purposes 
w tiirh aboitid properly be charged lo income. 

(n) As to ibc funds of local authorities, ace title IiOcal Government, 
Ytil, XIX.. pp. 280 rf (urban 5,15 #^ 7 . (rural districla). 

( 6 ) ^ ffwUncs Corporation (Water and Finance*) Act, 1011 (t A: 2 
Geo. 5. 0 . xtxix.). The eltikiug fund mar be either a uoo•cumulating 
sinking fund, formed by the paynumt of CfTinU annual sums throughout the 
w hole period a.s will together amount to tfic moneys for the fopaymeot of 
which tho fund 19 formed, or an aoonmnlaiing sinkir^g fund, formed by the 
paymout of oji annual sum which, with intorust Uiercon at s prescribed 
(a 10 per rent., wilt make up the amoiuit 
(e) Model Bills and Claoscs, lull, .^liscellaoeoos, clause 18. TIus is s 
general danse inserted in all Bills authorising local authorities to borrow 
money whero rroriuon ia nisde for the repayment of the debt. 

pi) MoJol Bilk and Clauses. 1913. Vliscel Ian sous, clause 17. The 
anJhority is. however, prohibited from borroaing fo replace borrowe^l 
nsmirr wbieh \]m been repaid by instalaeola, or by means of a sinking 
mnd or out of other oapiku caonejs (ibid,). 

(e) The nuximnm aniount of the merre fund is uAnallj proscribed, 
but if any part of it is used for authority purposes, it may IM made good 

out Ol the (DCOTQSL 




Paet V.—Rkakce. 


good deficiencies in the revenue received from the an<iorUk{Qg(/)» 
while in other oesee it is to he applied in reduction of iha cnarges 
for water (^). 


598. The local authority must kec^ separate accounts in respect 
of its water undertaking, dietiuguisbing capihd and revniue, and 
must have these made up and balanced annually and audited 
in like manner, and with tlio like con sequences, as its 
acoounU (kX 

Sect. 2.— i>tuiniot'y Compunki. 


8ub-Sbct. 1.— 

599. The epecial Act authorising u Ktatutory company to carry 
on a water under taking usually preset iUu» the amount of the 
company's capital, and authorises tlie issue of shares, llorrowing 
powers are also conferred up to a certain pro{>ortion of the |uiid*up 
capital (f). Kxisting eomimnies fretfuonely spply for and are 
grunled powers to raise additional cHpilal, with 4*orreB{K>iidii)gIy 
increased i)orrowing powers (j). The issnu of Klmms and sU»ck nf 
existing comimnies in now made subject to the uIuum>/* 
which requirra kucIi shares or stock to Ik* ofTerod for hhIo hy puhliu 
miction or icudurtkj, and this in •omettnutri oittuxKil to the loan 
stock. Holders of new Nimrea and slock are given the saine 
privileges, liahilitiee, and rights hh holders of Uiu Kivmu class of the 
other nharea and stocks (/). 


Suii'Skct 2. -/V*/?/!. 

600. The ^[lecial Act provider (or a limit of dividend, nmmlly 
10 fjor cent, nn thu original capllnl, and uk rcpirda any now ciipitul 


tf) Sr<t .S|ou;clj \U\mi hUirivi Wuhr A*;!, I1«M () A CCvo. C. c. xx.); 
and e<uu]>ait> tiOc I!a?. VoI. XV.. m>. 9^5. 300. 

ip) Fyldn \Vati*rworkf»(TrHriar4ir) )k 97 (0* A 61 Via. it.Mxxxr.), 
(h) ^i‘v .Model in I Is nnd ClaUACA, 1UI3. Min'd InMuuiM, cJaiiHo IS; koo 
aUu lilli'hoesL Guviuinvcnt, Vel. XIX.. .63 (iirh^u dir>(nvlH). 
337t 33M (rural dU(rh'iK). Iji the c jmh; ol jmtU hourdH. U»o hocai 

Govcrauient Act, 1804 (oO A 57 Vicl. c. 73), a. .')H. in ina^lr lo u\>\i\y U» 
()jo ai'couTiK of th** luiani and of I heir coniiniUo*'A Atir] i»i1ii*«ra, and to 
tbs arnhi lliuroof. 

(*) The istus of capital and etlicr like uaiUri arr uhunO^' goTemed bj 
tho provUlons of tbo Voiiipaoica Clauses Acta, J645 (6 6: 0 \ u’t. c. 16) and 
1669 (96 6; 97 Vicl. c. 116). and AtiF aincudinglhciamo. farastLcNuatu 
incorporated iu tho tjreeial Act. 'ilit* special Act iMfinMiinea couUius a 
clauso against the conversion of bonowed moGA.v ni;» capital. Ah io 
statetory coaipanie;< ^'cncrally, see title CoiiFAKiJ..A, Vol. V., pp. 674 eUAf. 
?or the clauiaa conunouly ioaerted in the ^pveial Avii uf such G 4 >m|>aiucs« 
see Model Railway llUl. 1913, elauat::) 9 H). 

if) 8ee Model Gas Bill, 1919. clauses 6 9. The moneys, iuelaJing 
premiums received, are geoerally required to U* applied to purposoi to 
which the capital is pronorlj applicable. Any fum of tnotiay received 
as premium Is not rousidcr^ as part uf tht* r;n'i^1 of tlic uudortakors 
soiitlcd to dividend (ihid.. clause k). 

(b) Jtid., eluuse t.'i; lorpurtkalaieof tbMcU']»e,fteetitl«GAS,Vol.XV.« 
p. 970; ;vi to ihr StsiNliii;; firder ndaihig ti> Um* insertion thereof iu llilis, 
0 * *'p. 371, onir 

(h As to their nahU in rt'aurd U> arrv^ai* <4 dividend, see W^ffmeuiU 
}yaUrwoTkt Co. v. Cotnit uiui i/uirlh (lUII 13 Cli. 620. 
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tlicT. s. issued 7 per cent, oo ordinary capital, and 5 \)ei cent, on preference 
StatatoiT capital. Ilie proviaiona of tlie Watenrorka Clauaea Act, 1647 (m), 
Companies. ^it)| reaped to the araoaut of profit to be received by the under* 
takers when the waterworks are carried on for their benefit are 
made applicable to su(’h com|«ni(^. 

The profits of the uoderUking to be divided among the under* 
takers in any year must not exceed the prescribed rate; il there 
is no prescribed rate, then they must not itxceed the rate of 10 per 
cent, per annum on the paid-up capibil of the undertaking, and this 
is deemed the jjrc.^^ribed rate unless a larger dividend U at any 
time tiecossary to make up the deficiency of any previous dividend 
which has fallen short of the said ymirly raie(»). 

Beyer vft tuoa. 601. If the clear juofits iu any year amount to a larger sum than 

ia auflicient. after making up the dulicienciea in previous dividends, 
to make a dividend at the pruscribod rale, the excess must from time 
to timo bu invested in Govrrnmciit or other securities, and the 
dividenda and interest arising from such aocuritiea must also be 
invested in the turnm or like eecuritica, in order that the eum may 
accumulate at compound interest until the sum so formed amoonta 
to the proscribed sum, or if no sum is prcacrila^h to a sum equal to 
one-tenth piirt of the iioininal capital nf the undertakers. This sum 
is to form a reserve fund to answer any deficiency which may at 
any time happen in the am omit of divisible profits, or to moot any 
extraordinary clairti or demand wliieli may ut any time aviso against 
the undortnkers; and if such fund is at any timo roduc'cil, it may 
tliercaftor be again restored hi tlio wild sum. and m from timo to 
time as often as surb roductioii .slmll hap|H.*n(</). No sum may, 
however, bi^ taken from the .said fund for tlio jmrpoeo of mooting 
any i*xtrimrdinury claim unhn^s it is livst ccvtiih*d by two justices 
that Uto sum is required for the pur]K)se of un extraordinary claim 
within the meaning of the s]>ecial and im*orporated Acls(p). 

^Vhen the resarva fund, by accnmulalion or oil lorwise, amoiinU 

(m) }Q (i II Viet, c, 17, ss. 76—S2; compare title Gas, Vol. XV., 
p. 960. If Incorporated in a special Act of du eiiiting compauy. the 
provUioua exteud to the whole untlertaklDg (ifefropofitan WaUr Doanf 
V. .Vsw Riftr Co. (IU04), 20 T. L. U. 687.11. L ). 

(n) Waterworks t'Uiiscs .Vcl, 1847 (10 A 1 i Viet. c. IT), s. 76. Where 
prt*foretire stuck has Wn Issued by a company al less than 10 per cent, 
Imt no laio haa been preiH*n(>cd iu the special Act In reaped of such 
atock. ihe r.'vte at whicb such 'lock was iu fact issued is the prescribed 
rate, aud if divkieuds are paid at that rate there is no deficieoey to be 
made coud (C'AeUea irufenrerlr Vo. v. MeiropoWfin WnUr Hoard. (1904} 
2 K. B. 77, 0. A.). A company which has had the Waterworks Clanacs 
Act, 1847 (10 Ac 11 Viet. c. IT), incorporated by a later special Act 
cannot make up to 10 per cent, the dividends paid previoosly to «ucb 
special Act. if the earlier Acta of aucii company contained no prescribed 
rateffTewf WaifrvorJet {ComjMnff oj ProprUton) V. £ompfattpk,fl904J A. C. 
27). The dividend of 10 per coot, may not be peid freo of income tax 
(Asktsa G{u Oo. V. A.*77., (1906) A. 10). In the caae of arreara of 
diridends. where uew ah area have been issued at a lower prsAcribed rate 
than the original shares, the pay menu should be made in the same 
proportion as the prescribed rates (irsymoufk WaUrwrh Co. r. Coodi 

ondBiUtU. |19n)2Cb. 6 t 0 ). 

U) Waterworks Claosce Act, 1647 (10 At 11 Viet. o. 17), s. 76. 

(p) /Hd., s. 77.' 



Part V.—Ftkance. 

to the pr6^cril)€(l sum ur to 0D6-tentfa of the iHimiiial capital, (be 
rase may be, tbe intiTvst and dmdende thereon innst no longer be 
inrested, but are to be aiipliinl to any of the general purjmRes of the 
undertaking to which the profits are applicable {q). 

If in any year tbe profits divisible do not amount to the pntncribed 
ratej euch a sum may be taken from (be reserve fund as, with tbe 
actual profits of tbe year, will enable tbe undertakers t<> inako a 
dividend of the amount aforesaid, and so from time to time \\» 
occasion requires (r). 

603. On the petition of any two juiyera o( waUT loUs within Ibu 
limtU of tlie si>ccia1 Act the court of qinirior aessioMs^ji) may 
appoint some oceouhtant or oiljur coiji|Hdch( |M*rsoh (0. not Wing a 
proprietor of any waterw'orks. to examine and asciTlain (a), at the 
expense of tlMMindcrtakors, the actual stale and conditions of the 
concerns of tlio undertakers, and nmko ra|)or( to tfto murt at the 
same or some following eessions. Tho c(»urt may exatniue any 
witnoasee n)Hin oath tcncliing tlio truth of the said ammnls and 
tlie maltcrs therein referred to. If it thercui)on appr^are U> tho court 
that ibu profits for tlio prei’inling year havo ox<*crded Ihu ]»roHcri)icd 
rate, tho undertakers luusl. in tho whale of the roHurviHl fund 
Imn been and remiiina inv4%siei], and the dividende Ut tho amount 
limited have been paid, muke such a rah'iible reduction in tbe rates 
for water to l>e furnished by thoui as in the iudgment of the court 
SLuma pro)Kr, but so us such rnlea w hen rcHluccil shall ensure to the 
the undertakers, regard U ing hud to the amount <d profit Wfon 
received, a profit as near as may W to the preecribed rate (6). 

If it appea"s to the court that there was no sulliciont ground f^^r 
presenting Ibo petition, the court may, if it thinks fit, order the 
pcLiiiooers to pay tho whole or any juirt of tho a^sts of or incident to 
such petition, the amount then>of to Iw detonnined by tho court. 
Such costs are recoverable sninrnarily or otli^ •'wise as providf^ in 
the special Act (c). 


(^) Wiiterworkn Act, 1847 (10^ II 17). «. 78. 

(r) lbid.» t. 79. 

{f) Quarter may be dcOoed ia the special Act; if not, it 

mcaos the cuurl of goucral or quarter aossious of tho |icaee «hicL shall 
bo held at the plut'C Dearest to the waterworks, or the principal othee 
thereof, for tbe county or place in wtin h the «aUrwork<. or the priocipa) 
oflice thereof, diiuatc, or for Home division of such county having a 
separate conimist-ion ol tbe i>Gsce'(«Sid., i. 3); ere. geu'rJIy, tilth Mauia* 
iaaTE.s. Vol. XL\.. p|». 618 cl $eff. 

(0 The court can appfdnt only one person; see B. v. Brindley (18^), 
24 L. T. 435 (guH o>ra{ia.iy). 

(o) The UDdertAkers are liable to peo attics if they refose or negleoi to 
produce any books of account or other books, biU«. voocliers, or papers 
olatinff to tbeir pocouiary affairs, for seven days After being required 
to produce any of tbe same to the court, accountaat or other person 
ifoirsiud (Waterworks Clauses Aet. 1847 (tO A J1 Viet e. 17), s. 88), 
The peualty » £lu0 for every such refEual or wilful neglect, sod a further 
£10 for every (lav during which such refusal or wilful neeleet eonUnocs after 
the expiration of the seven days. Such penaltiei may m recovered by any 
person who wilt sue for tbe same, with full costs of soil, in any of tbe 
superior courts (ibid.). 

(4; Ibid., a. 80. 

(e) Ibid., s. SI. The costs are recoverable in the same way as damages 
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603. In P4U!)i year lifter the underUkers have begun to supply 
water under their Bpocial Act they innet cause an accoont in 
abstract to In prepared of the whole receipt and expenditure of all 
rates nr other moneys levied under the powers of their special and 
incorpomted Acts for the year preceding, under the several distinct 
hca<lH of receipt and f.sponditurc, with a htatement of the balance of 
6uc)i iitcnnnt, duly itudiUHl and certified by (he chairman of the 
nn<1crtakevK» and also by the auditors thereof, if any 00* A copy of 
Aucb special ncennnt must be sent free of charge to the clerk of the 
county couiivnl for the county («?) in which the watenNorks are 
situalorl on or Imfore tho 31 at day of January in each year, under a 

t K.iniilly of for cjidi default. The ci^py of oiwlx nci*onnt must be 

o|d by tfio doik, and Iw to iiis|HX*tioo by nil ]K:rson8, at all 
sciofonitblij honrs, on |>ayuu*nlol ]«. fur o;ich inspecUon (/). 


Part VI “Metropolitan Water Supply. 

Skjt*. M*-fn}]kriitftit Il'ofrr 

J^rs-SwT. 1. -tWmnih", nn>f 

604. Tlio MntM|Hdi?t((/) and u largo urea muiul it is an]»]died 
with water hy tbo \frLn4«ditaii \VaU*v Donrd, which was esiablisluxl 
in 1002 iVr) far tbo pur|)Oso of acquiring by purchase, and of 
managing nod carrying on. the unucrUkings of the nine metro¬ 
politan water mnpauhs then in existence tO* generally (or 

Ui<^ purpr>?4e of supplying wakr within tho parishes and placos 
ill which, at tlio date of trAnsh*r(A*h any of those companies 
wore anthorisiHl to supply water, suhjevt to ivrUin altera I ions mode 


arc ivooremblc mid»T ihai Act; W'C pp. 324, Z'l\ enU, As tc tuiuMjary 
) roftduo'. SCO titlo MaqL’^TRATKS. VuI. Xl^.. pp. 5S9 cf try. 

(d) Waterworks CUcsck Acl, 1847 (10 & 11 Virl e. 17), i. S3. liooent 
tpccta) Acts codUuu s provitiou tbet tbc arrounu mutt bo ccrtihcd by s 
properly quoUfiod audit or. 

(tj i)r u* the ^h^rk of the pc.'icc in county borouflis (ibid . as. 3. 

Ibid,, s. 83. 

fj) See title Mf.tropolia, Vol. XX., p. 392. 

(A) By the Motropolis 'Water Act, 10u3 (2 Bdw. 7, c. 41). 

it) Tbccc compoaiee were the Xow Hirer Compaur, the Ksst Londoa 
Waterworks Compenyitke Southwark and VauxhaU Water Compaay, the 
West Middlwx t^terworks Company, ilie Lambeth Waterworks 
Coinpiaf^ tho Chelsea \Vaterworks Company, the Orand Juuotioa WaUt- 
vorKA runjpatiy, the Esut Waterworks Company, and the Staines 
EewNoin< Joint Committee (ibid., Sohefl. I.). Orlain of (be property of 
lbs Xew Hirer Company wss excluded (iM, s* 9). As to (be Stunee 
Kcaerroirs Joint Committee, see tbid., s. 10. 

(1) The date of Crsaifer was the 34ib Jn&c. 1004, but in tbe case of tbs 
Now Eiver Company was ibe Mh July, 1904. This is referred to iu tbe 
Act as tbe sppdiated day " (iM., ss. 3,37h 
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hy the Act (Z). 11)U ftroa constitutor the limits of Kupply (m). The 
l^ard must also supply water in bulk to the o»um*ila of certain 
other districts (»)* 

605. The Board consists of a obainnan and Tice^chainnaD and 
luetuWs appointetl by the various couuiT, city, boroui:b »nd 
dietriot councils within the limits of supply iu certain projiortinns, 
and by the conservators of Iho rivers TliHonie and Hio 

cbairmun and vice-chairman are ap|>oiQlc<) by the ]»oan1. ciUut 
from anion^ the members or from outsider and may bo paid 
salaries. The Board is a body cor}Karate wilb a common soal, 

(l) Mi^lrupolie Wator Act, (2 Edw. 7. c. 41)r a. I. Rthix!. II. 
Tlie altmtioDS effected by the Aet may be aumumHaed tbux. I'hn 
parishes of Sunbury aod Cheaainatoa. which were bcih); Hnpplicd 
with water without authoriij, were inclmlrJ in the area (iftid., 
Mted. II.). The undi*rlahm|tB of the coui»<*jh of the iirb/ui diiUricU 
of Tollouham and EuSvhl were tren>tf(TH'J to the Jhi.'inl. and tho 
hoard wu'i roquin^d to coutinuo the anprily (fW.. a. II). Huofi pnrlH of 
l.hc borou^ha of tlroydoo and RiohojotiJ aud uf iho urban tJiatricU of 
tliohunt and Ware m acre within tlio linjitaof supply woni e^rludcd.and 
the right of Kuuply iu i^urb piiil> couforred on iho r4»uiu'UM of thoao 
borougbt* aad uintricU (thhl.a. 12). L'n^vieion wa^*. howevrj. in.'iilo for 
tJie board u» a up ply ihrMe I'ouiuuU in bulk (i6id.. a. 13). 

(m) Ibid., t. 1. It compriMM a fHipulatjou of over 7,00tM^Hi. niid en 
area uf uearly 350,000 acres, llio rj^liU o! orrtain uodcrukon within 
ibe area are. however, protected fiSid., at. 32 *30; and m'o Mrirop<dil^iu 
Water Jloani (Cliar^p B) .Act, 1907 (7 Kdw 7, o. clxzi.). » and varij* 
tioM in tho limits may bo made in coitain raaea by tbs Imoal tJoven* 
ment Board by provisional order (Mt tn'polia Wutor Ar l, I cuts (2 VAw. ,, 
e. 41), a. 20). 

(n) M('fropu>U Wntor Act, 1002 (3 Edw. 7.c. 41). a«. 13, 14; see tho 
saving of these in the Metropolitan Water Uourd (fharp'x) Act, 1907 
(7 Edw. 7, c. clxii.). 

(o) The members are ap;ioiated thusCounty unincilH: l/ondon, 14 : 

Essex, 1: Kent, 1; Miudlesex, 1; Sumy, 1; llertfordvbire. 1. City 
councils: Loudou, 2; Westiuiuster, 2. Boio'gh councila: ifHio* 
poUtan borougba {s»*o title NKtRorou*'. Vol.XX pp. lf>2. 4fi:s), I eacJi; 
West ISam. 2. Urban district*: Eoat Ifani, 1; j/4’yton, 1 ; Wallhnm- 
stow, J ; Tottenham, 1; VS^illwdcn, 1. Pcrljun groujw of cr)on<^ih 
axe allowed to olecl one member each. These groopa an*:—fl) Tl^n 
urbau district councils of Buckburtt Jlill, Dtingfurd, IviHighton, 
Waltbam Holy Cross, Wonatcad and Woodford; (2) the urban 
district coaocils of Beckenham, Bromley, Chislehuml, Boxlty. 

DaHford, Erith and Footeerav; (3) the bfirouch cioincil of Kaling 
and tho urban district councils of Acton and i'biswick: (4) the urbau 
district councils of Brentford, Uompton, riamploii Wick. llanweU, Heaton 
and lilewortfa, ^uubury, T^dingtou and Twickcnliain; (6) the ufhari 
district councils of Edmonton, Ed fidd aud Suulliguio; (0) the bitrough 
council of Hornsey and the urban diatrict council of Wood <irweu; 
(7) the borough council of Kingston and the urban district coundlf of 
East snd West Moleaey, Esher and the Pittoos, H:an, Surbiton. Barnes, 
the kfaldsDs snd OomM and the borough eonnri) frf Wimbledon. These 
groups appoint joint committees who appoint the meinber. The Con* 
•ertators of the river Thames (see titkn Muticopous,To 1.XX.. pp. 413, 
414; Watkrs A}iT> Watercouium, pp. 4i»R cf uq., put] and the Lee 
Conserranej Board (scO title Waters aku WATKarjounaRH. p. 40fi, port) 
appoint one each (Metropolis Water Act. HHti (2 Edw. 7, e. 41), i. Ih 
For further provisions as to the electioo of these locmhtrt. see ibid., 
Sebed. III. Tie total number of membera so elected isstxty*sti. lie 
repiesentatioD may be varied sboold eiroQm»Unoee require by an order of 
the TiOcal Govenitteas Board (tM., a. 26). 
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having power to Require lajid for the purposes of its duties 
without liceDce io mortmain (p). 

606. At the date of the transfer to the Board of the under* 
tfikingH of tlie coiniKinies there were aiso transferred all other 
debts, liabilities and ubligtttions of each company then existing {q), 
and existing eontracU m^e with any of the waUr companies were 
made binding on tliu Board (r). 

607. The companies whose undertakings were transferred to the 
Metro|)olitan Watur Board liod recoivod their {K)wers under charters, 
Hpociul Acts and orderM{A), and they were ubo subject to certain 
AcU upplicrablo to them generally (t). The Board, huhjoct to Um 
provisiorM of thu MetroiH>Iis Water Act, ltK)2(rO> and anuniding 
Acts (A), liolds iho uiuleriuking of each of Iho water cimipariies, and 
may oxerriao all tho ngfitx, |K>wrrs, authorities and ]a*ivileges of the 
coni)>uny, and in Hiibp'ct to all tbo duties, obligations iind liuhililios 
of Lliu company under the Acts, whether local or general, and Die 
chartora, uiilere and other provisions rolalmg to the company, in 
like manner, nmratii maMm/u, as if ibe Board was the company (c). 


(р) >1etrr»pu)is WatiT Act. MH 13 (3 bldw. 7, e. 41), i. 1, and Sebed. 111. 
Tbo appoluimcut vi a mcinber to ojtbor of tbe oiliccx ol cbainuito or 
vico-('li:unnaQ doee not creato a vacoticj on tbe b4»«rd (it/rd.). 

{q) fhiiit s. 2. Tbe price to ht' paid for cucli undertaking wiu botlkd 
by arlMlraDonuudersiHKial proruioos (ibn/., s. 23). Tor ihv ariMug 
on tbc«H' arbitraliona, tee iiot« («), t»/rrf. 

(r) Water Act, 1003 |2 Kdw. 7, e. 4l), i. 4o ; MHrojuditan 

Wator Hoard (riiargen) Act. 1007 (7 Kdw. 7, i*. clxxi.). s. 23. An 1o«ucb 
couLroi'fH. see Kdgn v. .l/rfro/iofi/rm Hofer Htund (IOUT). 07 L. T. 2T9; 
MHiviKtlUan Wttler lioufd v. .l/ulAcUrrm/ (HhiO), 74 J. I^ 37; Ckintick 
VrO'tn DUtrirl i'ouKril v*. Mrlropolix Wntrr iSonrk (1005). 00 ,1. P. 4/17. 

f<) The New Hiver Company w*at incorporated by Leticia Paicnt, dated 
3Kt June, 1 AID (17 Jac. 1). The companiCK had their own special Acta 
dating back to tbo cigbtt^ntb cculury. the later of wLicii inctM]>orutcd 
sonic of the Water works Clauses Act, IS47 (iO 11 Viet. c. J7). the effect 
of tvliicb was to extend ilii provisinns to the whole unJcrtakinir; see. 
for example, jVcfm/io/imn h'titfrlifwrd v. .Ycte L'tVcf f*o. (1904), 20 T. L. R. 
rtS7, ILL.; CAefacn U"rtfenroriir C’a. v. Mtlrotrottinn Wtiin hoard, \) QUA] 
2 K.B. 77.0 A.; Keaf iroteiwrAf (CowiMwy of r. Lftmpttfvqh, 

1111041 A. 0. 27. 

(t) Namely. Metro|io|jH Water Act. 1853 (13 A IG Vicl. 54); Metropnlia 
Water Act. 1371 (34 A 33 Viet. c. 113): Water Hate BcOiiiiion Act, 1385 
(48 A 40 Viet. c. 34); lamdoii Wator Act. 1802 (33 A m Wt. c. cixx ); 
MctroiHili!< Water Act, 1807 (GO A G1 Virt. c. 3G); Metropolis Water Act, 
1390 iG2 \ 03 Viet. e. 7). The Metropolis Water Act, 1807 (60 A 61 Viet, 
c. 54), 8. 3. oxtouded tbe provisions of the Metropolis Water Acts. 1352 
(L'i A 10 Vicl. 0 . 84) and 1871 (34 A 35 Viet. c. 113), to the whole ares 
wiUdn which any of iho companies was lor tbe tiue being authorised to 
cupply water. Tbo coin ponies wore also subject to the Water Companies 
(Bogulation of Fowors) Act. 1887 (6U A 51 Viet. t. 21). as to which see 
pp. 33o. 331, auU, which Act now applies to the Board. A doubt as to 
such ap|iUeaDoo was reoored by tbo Metropolitan Watci Board (Various 
Powef*^) Act, 1407 (7 Edw. 7, c. elixir.), s. 84. 

(а) iEdw. 7.e.4L 

(б) See. more partjcularlr, the Motropolitau Water Hoard (Charges) 
Acl. 100? (7 Fdw. 7,o.elixi.>. 

(с) Metropolis Water Aot, 1002 (2 Edw. 7, c. 41). s. 8. Tbe King's 
Clogg of tbe Now Birer Company was so translentd, and U a charge od 
tbe water fund (Mslropeliloa iroier Hoord r. Adoir ond New £itwf Ce. 
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608 . Debtij, debvutare slock, rcntchar^os or other aunaal pay* 
roents decured on the undertaking or income of any company or 
part thereof are eecured in like manocr on the erater fund usuibliahed 
by the Act(d), and if any of the eame were charged on specific 
pro]>erty they remain so charged (r). The irredi^mable delwnture 
block vas eubseijuently eitioguibhed and Tsater stock vaa iknui^iI in 
dubstitatioD the roof. Ruch water stock not being redeiniiaUlr nntil 
after sixty years from the dlAt March, 11K)S (y ). The board uiiiM. 
within one liundrul years frotn that date, purebaHo or redeem and 
pay off all redeemable debenture stock and all mortgage doht», 
jind any stock sr> purchascnl or redcenn*d njtist bo cancel I(h 1 as 
fnmi the date of the purchase or redemption 

609. rrovi?(ion was also made for the transfer of the oOieers and 
servants o{ the companioa to the Board, and for contiMnsatioii 
being madu to those wIjosc ulhce was almljshod (/r). Tho SujHjr* 
aunuation (Mi troiv>liH) Act, 18r)(l(0t applioH to the Board jut if tho 
Board was an authority lueiUtontNi in that Act (y). 

610 . Bor the puri)oses of its duties with resjiecl to waU^r 
supply, the iloard has power (1) to manage, alter, on largo and. 
with the consent of tho Li’cal (lovemmont Board, to alionate 
any land or buildings truubferred to, or otherwise vusleil in it; 
t'i) to ucituire, hire, erect and furnish such huildings and othces as 
it may rOi|uii*e, whether within or wiilnuit tbe limits of supply, 
and for that puri)Ose to acijuirc, purcluuse or take or hire or 
exchange laud; but theso powers do not authorise tho Water lk»ar<' 
to acijuire any w'a ter works or wellb, or to use any lauds or any 
easements or any rights in or over lands licquirod under tho powers 
(jf this provision for the purpose of obtaining water for public 
supply (4); and (3) to promote or oppose any Bill in Parliament 

(1911), 27 T. L. It. 253i H. L.). These Acts and dl pubtio general Acts 
applying to tbs mcln»poUtaa water ntoipauies b. ve bc**ii cztended 

wlii^re any company woe sapplyiug water ^lliorwiiie thaa in biilJc 
without authority and to the worhi ol (he rompiuiy therein (Metro 
Wator Act, l*J02 (2 Kdw. 7. c 41). a 3). There la sJvo a pronsu proridiog 
that these Acts un* not to apply to tbe Water Board u regards places 
which liave coaned to be withiii the UmiUoPsupply (thtd.). 

(d) ^0 p. 3U4. poit As to the dcfimtioD of *' debenture stock " and 
** r>orfgsgc debt,” see Metropoltn Water Act, 1002 (2 Kdw. T. c. 41), s. 37. 

(e) AktropdjK VVat4T Act, ltH^2 (2 KUw. 7. e. 41). s. 4. 

(/) /6id., s. 7; us to the waring of all pmrisions in deeds, wills, and 
instruments in regard to such substituted Ktock. see t6id. s. 7 (7), 

(o) ihid., ss. 8, IS; see p. 335, pc$i. 

(k) Uetropolifi Water Act. 1902 (2 Edw. 7, e. 41), s. 47; WebtUr v. 
Msfropolihifi IKatcr Board (1912), 76 J. P. 474. Compensation was also 
made payable to thu din*ctor« and audit "m of the irat<7 conipaoies 
(UoUopotis WaU>r Act, 1902 (2 £d«. 7, c. 41), 48, 49). 

(t) 29 & 30 Yict. c. 31. 

(f) Metropolis Water Act, 1902 (2 Edv. 7, e. 41), S. 24 (4). As to the 
formalioD of a superaonuntion and pruvident fund, see MetropoUiao Water 
hoard (Varioui Powers) Act, 1907 (7 Edw. 7. c. clxtiv.). 

(k) Metropolis Water Act, 1902 (2 Edw. 7. o. 41). s. 24. Vor the pur¬ 
poses of the porebsae and aJIenaCiob of land, thf Public llcalth Act, 167C 
(38 A 39 Viet. e. 56), ss. ]7<^179. etcept to far aa they relate to tbe 
aequlsitioQ of land otherwise than by agrecinent, apply to the Board 
(Mftropolis W'atcr Act, 1902 (2 Edw. 7. o 41), a. 24 (2)); as to these 
provUoua of tbe Public Health Act, 1676 (36 k 69 Viet, e, 66). see title 
COurcuouT Pnucflsst or Luto sjid CoKfEKiatiON, Vol. VI., p. 163. 
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Bwn. 1 . and proH6cu(e or defend legal proceedings (1). CouneiU and other 

The Metre authorities represented on the Board are not thereby debarred 

peUUn from being beard agaioet any Bill or proTieional order promoted 

Water applied for by tbe Board (m). 

BoAfdi 

' — 611. The Water Board must make to tbo Local Government 

LftJ'iHiotcrii. annua! report of ite proceedings* and must also give the 

mrnt BiAni. Local Govemmont Biuird such returnK, slatietics and information 
us to the exercise of these powers as t)ic Local Oorernment Board 
requires (n). 

SuU-SECr, 2.—f'fhrtwiY. 

Wsierfmui 612. All receipts of the Wjvter Board are carried tu nhat is 
’ termed t)ie water fund, and all payments by the lioard must ))e 
mado out of that fund. Any dcHcicncy in the water fund, bother 
fur satisfying |ia.st or future liuUlilies, in any fluunciul year must 
]j6 up|>oilionod HinongKt the various cituiS, lioruuglip, municipal or 
luelrnjiuliUin, and urban districte, thn councils of which am fur the 
time being entitled to be represenUa) on the Board, in ijro|>ortiu(^ 
to tho rateable value appearing in the valuation lists in force on 
the preceding 6th April of the hereiliUiuents at that Juto supplied 
w'ith water by the Board in each such city, borough or districted). 

nomminu 613. Tho Board was gmui borrowing powers for the piirp^jse of 
powers iMirrying out the transfer of the undertakings to 1>C ac^juirod by it, and 
of cxouuting works authorised by the Acts of the various water com- 
imniea, and, with the consent of tin* liOcal Government Board, fur 
(hr. puri)o§c of any payment by tho Board, or of any permanent work 
nr other thing which the lk)ard is authorised to execute or do, and 
which, or tho cost of which, ought, iu the opinion of the Local 
Government Board, to lie spread over a term of yoar.s(;i). Siu*li 
luoney is raised by means of the issue of water stock (^), unless 

The Board may obtaiu.and basobtoiacd.etftlutory ponento ac({tiir6lsuiJ 
forpurpoMufobtainiuaiiitrr and orecUDa waterworks; ioeMetro]H>U(au 
VVilor Board {Varioui I'oacnl Aot, 1007 (7 Edw. 7,0. oUxiv.); Metro. 
[K)Uu& Water Board («S‘etf Works] Act, 1911 (1 /c 3 Uoo. 5, o. esnii.). 

(l) Metropolis Water Aot, 190S {3 Edw. 7. c. 41). s. 34. The clerk of the 
Board, or any olhii.T or Diember tberoof acUug aader a genoral or 
ifiocial resolulioQ of tbe board, may authorise the iostiiution aud carryiog 
om or tbo defeoce, of any procee£ug wluch tbe Board are authoiis^ to 
iushtute. carry on, or defend. Infonnatioas and com plain is under tij>* 
various Acts applicable to Die Board, or under auj byedaws or reiralaiionH 
m^e tbt'rumiuor, may bo laid or made by an ofSoer or member of the 
Board, or by the clerk {ibid., s. 34 (3)). 

im) 31. 

(m) Ibid., a. 28. The Looal Government Board mast Uy the report 
auoually before Farliamant (ibuf.). 

(a) ibid., a« 15 (!)• (2J^ Tbe Board must issue prooeptb for tbe appor* 
tiooed soiDS to the eoamdls of these various areas, and provision is made as 
to the rate out of whtoh these s«mt are to be paid (sM.. e. 15 (3W5]). 
The Board has been aut^iorieod to iasne )veoepU to the various auUioritiiv* 
for a sum eulhcfent to meet tbededoiency aoevnuiated during the four years 
ending the eth Aptli. 1911 (MettopoUton Water Board Act. 1913 (3 Ac I 
Gap. 0 . 0 . lovut). i. 81), For prorUioiH as to pa/mentu out of the water 
fund, and (or the appointment of a dnaoeeooaoiit tee to regolaie and control 
tbe expenditure, sea UetropaUs Water Act, 1902 (i Edw. 7. o. 41 ha. 90. 

(p) MetnTolis.WeUr.4ct. 1909(3 Edw. 7.e. 41 j. a 14(1). 

(^) Booh Itock is called the Metropolitan Water St^k, and boars interest 
at a rate not exceeding 3 per eent. per annum. Tbe sUvk and the intereet 
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th6 IjocaI OovernmeDt BoRrd conaenis to some other mode of 
rsifling the money, in which case the money raised and the iotereit 
thereon are charged on the water fand, or on each property or 
revenues of the Board, in such manner as the Local (ioTemm^t 
Board sanctione (r). 

Money borrowed for the purpose of paying lor the undertakinge 
transferred, and of redeemiTig, purobneiog, or paying off any dohen* 
ture stock or mortgage debt, inuet l>6 repaid within ono hnndro<1 
years from the 81st Marcli, 1803, and it borrowed for any otimr 
purpose must be repaid witliin such period, not exceeding sixty 
rears from tiie date of borrowing, as the lioaid, with the consent of 
the fiocal Government Board, determines («). 

Borrowing powera for specific purposes have been conferred by 
Kubsequent special Acls(Oi including power to raise money by 
the in^iie of bills (ii) and power to borrow for current expenses 
l)y ovcJ-draft or temporary l(«in (w). 

For the discliarge of the various ^ums iK)rrowi><J and 0 / del)enture 
stock inorbgago debts, the Board must make proviKion by the 
croatiou of one or more ninkiug or rodemutiuu funds, in iwcord* 
once with rcguliUiouH which liavu betui luiuie by the IjOCaI Govevu- 
ment Board (;r). 
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614. The aucounti ol tho Board, and of any ctimmittee ap]H>inted acuodsu. 
Iiyit, and of itsofiicere.mustbomadeupand andiiod in like manner, 
and subject to the same proviaions, ae the Jtocountii of county 
councils; a water consumer (o) has the wnne right as a ratepayer 
of l>eing present at the audit, and of making objections aiKi 

thorecD is charged on the water fnod and on ^1 the revennes of tbs 
Board. It is loelDded amoiigvt the eeouriUea in which a trustee may iovast 
under the powers of the Trustee Act, 18^3 (66 & 67 Viet. c. 63); see title 
Ta u STS AV o Tbust&bs, p. 13 2, u 0 te (A). oale. Th e pro vieio os of the F u blic 
Ue^th Acts Amendment Act, 1890 (63 4 64 Vkt. 0 . 6V), a, 62. apply to 
the issue of suob stock {Metropolis Water Act. '902 (2 Edw. 7, 0 . 41), 

I. 17); see title Bf>CAi. CrovaKKwaKT. Vol. XIX., r. 386 
(r) Metropolis Water Act, 1902 (2 Edw. 7. c. 41). s. 16 (2). 

(t) /6id.,s. 16 (3). For the purjwse of paying olT a loan the Hoard has 
ibe like powen of reborrowing as a county costnod under the Local 
Government Act, 1888 (61 & 62 Viet. e. 41), e. 69 (MetrdpoJlH Water Aev, 

1902 (2 Edw. 7 e.4l),i. 16(4)]; aee title LOCAL Go viknicbnt, VoL XIX., 
p. 361. 

•t) Metropolitan Water Board Act, 1006 (6 Edw. 7, e.lxxxvii.); Metro* 
pofitan Water Board (Various Powert) Act, 1907 (7 Edw. ?» c, clxziv.); 
Metropolitan Water Board (New Works) Act, 1911 (J At 2 Geo. 6,c.cxTUi.): 
.Metropolitan \VaU*r Board Act. 1913 (3 & 4 Geo. 6. o. xeviii.). 

(«) Metropolitan Water Board Act, 1906 (6 Edw. 7, c. Ixxxrii.). 

(tt) Metropolitan Water Board Act, 1013 (3 6t 4 (jOf». 6, t. xevui.). 

(b) Metropolis Water Act, 1902(8 Edw. 7»c. 41)rS. 18; and see the pro* 
viiione in the Acts cited in note (t), jupm. Paymente, other than surras 
revenue, into the sinking fund for redempcionei loans etc, to l>edisobat|ed 
within 100 years, were postponed for the fint tweo^ yean of tho pmod 
The r^^tioQs were made by the Local Govemisent Board by 
Order dated (be 1 Itb August, 1903. As to the siokinc fund etc., see ifefro* 
peiilda W«Ur Becrd v. New Bteer O 0 . (1904). 20 T. L. R. 687, B. L* 

(a) The expression water counenar" means any person who is supplied 
with water by the Board, or who pays, or is liaoM to nay, any money 
ebaiged by Beard (or or b res^t of the supply 01 water, whether 
under the name of root, rate or otherwise (Metro^us Water Act, 1902, 

(3 E4w. 7, 0 . 41), 1.17). 
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Appealing, aud the ecactnieote relating to the accounts of county 
coundlfi and the audit thereof and to all matters incidental thereto 
or conseqaential thereon, including the penal proviaionB, apply 
accordingly (h). 

Sect. 2.—Soarcc# of IVaUr Supply, 

615. The Water Board obtains its supply of water from the 
rivere Thames and 1^ and from their tributaries, and also from 
springs and wells in the land belonging to the Bo^ird (c). The rights 
to abstract water from the Thames and its tributaries were obtained 
from time to timo by the various metropolitan water companies 
under agretnuenU confirmed by local Acts, or directly under the 
provisioiiH of local Acts. These Agreements and provisions have 
since lioen consolidated and amende by a single Act (d). No water 
may bo lukon by the Board from the river Tlmmcs or ita trilmtariert 
l>elow the highest ]>oinl where the tide flows (r). 

616. Before the WaU^r Board resorts to any new source of supply 
itnntsi give notice in writing thereof to the liucal Government Board, 
and within one month of the receipt of such notice the Bocnl Govern¬ 
ment Board may, if it thinks fit, apix)int a competent person as 
an inspector to report, with roH)icct to any sources then Kpocially 
authorised by Parliament, whether the directions of the special 
Act have been complied with in reference thcretr), and, with respect 
to any new sources not spottially authorised by Pari lament, whether 
tho same are callable of supplying good and wholesome water for 
domestic purposes (/). 

(ft) Hetr(tpoh!( WsUr Act, 1902 (3 Edw. 7. e. 41), •. 19. For the pro* 
virions as to the audit of the accounts of county councils, see title Local 
( tovERKMEKT, Vol. X\X„ pp. 3S3.393. The stamp duty for the purposes 
of the District Anditon Act, 1879 (42 8: 43 Viet. e. G), is scUIm by the 
Treasury, after consultation with tbe Local Govern men t Board, and hariog 
regard to the cost of the audit (iftid., i. 19). Tbeproviaione of the Low 
Authorities (Expcniics) Act, 1687 (50 A 51 Viet. c. 72), were exteoded to 
tlio Board by the Metropolitan Water Board (Various Powers) Act, 1907 
(7 Eelw. 7. e. clzxiv.), s. 83. 

(e) As to the effort da a stream of ponipitjg from such awol), sec 
V. }fttrop<ihUin )Vatrr Poard. [1907) J K. B. 688. 

(d) Tbainea Cooservaney Act, 1911 (1 & 2 Geo. 5, e. Ivii.). This Act 
cancelled the agreements and repealed the enact menu relating to the 
abstraction of the water from the Thames, and provided that the water so 
taken may be used for the supply of water to any part of the area. 1’bis 
Act alNk provided for tho payment of an annual sum to the Thames Coo. 
aervaucy by the Water Board. Under the Tbamee Conservancy Act, 1894 
(57^ 68 Vict. e. clzzxvii.), it is the duty of the Conservancy to maintain 
the flow and the purity of the rivers see title Waters and Water• 
co»UK8E8, p. 448. po9t. Am to the abstraction of water from the river Lee, 
see the Btver Lot Water Act, 1865 (18 & 19 Vict. o. cxcri.); as to the 
poweia of the Lee Conservancy Board, see Hi vers Pollution Prevention 
Act, 1878 (30 & 40 Viet. e. 75); Leo Conservaucy Aot. 1900 (63 84 

Vict c. esrii ). As to.works to enable the water companies to supply 
each other with water In ease of emergency, which powen and duties os 
to ooBitrueting works were transfemd to the Board, see Metropolis Water 
Aot. 1899 (82 Is 63 VIot. 6. 7). 

{$) Metropolis Water Ad, 1888 (15 A 18 Vict. e. 84), a. 1. On the 
Tbamsi ttsell such point is Teddlogton Loek: see titles HaTRovous, 
Vol. XX., pp. 413,414; WatBU ARn WATSftCOUnSES. pp. 405. 406. peit. 

{J) MetropoUs Water Aet, 1868 (15 k 16 Vict. e. 84], i. 6. The Lo^ 
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The Local (rovernmeot Board masfi witbio tveotj-one dajs after i- 
the receipt from the izupector of his report send to the Water Board* Soaroet of 
with respect to any such Dew sources of supply not specially autho* Water 
rised by Parliament* a certificate of approval or dieapprovah and flwlr» 
with respect to the sources specially authorised a notice in writiog Approm of 
stating whether io the judgmont of the Local Oovemment Board Loesi Ooim- 
the directions of the special Act in reference thereto have l>ocn 
complied with (p). 

After receipt of a certificate of disapproval of a new aourcu tiot 
specially authoribed, the Board must not use each new source; and 
after receipt of a notice in writing that in respect of a specially 
Authorised source the directions of the speciat Act havo nut l>een 
complied with, the I^oard must not use such source until it complies * 
with such directions (A). « 


617. The London County Council has power from time to yowenni 
time to promote Bills in Parliamont relating to the supply of water 
within the administrative county of London and to inquire as to 
|) 0 & 8 ible sources of supply (i). 


Sect. 8.—ir</<cr Jor DomfitU Purposfg. 

^un-jiECT. 1.- Duty Io anti 

618. The Water Board may* and if required to do so must* pro* con«uat 
vide and koop throughout its water limits^ or throughout such parts iuppir of 
tlioreof as the Board may 1 k) required, a constant supply of purr 
and wholesome water sulhcient fur the domostic purposes of thv 
inhaliitants within such limita, constantly laid on at such pruBsore 
as will make the water reach the top story of the highest liouses 
w ithin such water limits, but subject to any level prescribed by 
the special Act applicable, and must give and continue to give to 
such inhaliitants such a con biant supply (k). The Board is liable 


(lOvorumcDt Hoard has substituted for the Hoard of Trade by the Public 
Health Act, 1872 (30 A :IG VicC. c. 7S). s. 35: aud 9 v>c Public Health Act. 
1875 (38 ii 39 ViH. c. 65). s. 343iSriied. V.; Vublic IIoaliL (Loodoo) 
Act, 1S91 (54 & 56 Viet. c. 70), e. 142 (S). The inspector must give ten 
days* notice io writ lag of hii intention to inspect tlie soumcH, andhe has 
power of entry on iho lands whertin sueb sources arc situated (Metropolis 
Water Act. )S62 (15 & 16 Viet. o. 84), s. 6). 

(c) Metropolis Water Act. 1852 (15 16 Viet. c. 84), s. 7. 

(a) lbid.f B. 8. 

(t) London Water Act, 1692 (56 & 56 Viet. e. cxax.). This Act Umited 
the expenditure on sacb inquiries, and of costs incurred by them in inquiries 
before Iloyal CommissioDeTs. to £10,000. As to the London County 
Coonci) geiierally. see title Metropolis. Vo). XX.. pp* 418 tetf* 

(A) Metropolis Water Act, 1871 (34 A 35 Virt. c. 113), s. 7; compare 
Wat^wnrIcM Clauses Act, 1647(10 A II Viet. c. 17).s. 35; and pp. 299.302, 
anU, The Waterwoik-* Clauses Act. 1847 (10 U Viet, e 17). ss, 35. 36. 
are axpreuly excluded from incorporation in the Metropolitan Water 
Board (Charges) Act, 1907 (7 £dw. 7, c. clxii.), a. 3; but the other 
proTisioni of the Waterworks Clauses Aot. 1847 (10 A 11 Viet e. 17), 
irith respect to the supply of water to be furnUhed by the undertakers, 
namely, is. 37—43, are included; see pp. 304 d rag., mU. A oonstaat 
•uppjy U DOW alTorded throughout almost the whole of the Hoard's limits of 
supply. On the 2Ui December, 1912, the peroantoge of supplies on the 
ooastant system was about 99'2; see Annusi Report of the Local Goven* 
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(o penalties lor ooD-compliaDce^ but is not subject to any liability 
for not giving a constant supply if the want of aueb supply arises 
fronj frost» unusual drought, or other unavoidable cause or 
accident (0* 

619. The Board must cause service mains or pipes (not being 
communication pipes! to be laid down, and a supply of pure and 
wholesome water for domestic purpoeos to be brought to every 

i h’irt within the liiiiiu of supply whereunto the Board is required 
ty 80 many owticrs or occupiers of houses or buildings or parte of 
houses or buildings occupied os separate tenementK in that part 
of the limiU, that the Aggregate amount of water rate payable 
by them unmuLlly in respect of the supply so roquircHl is not lees 
than one«huilh ))art of the ciponse of providiug and laying down 
such muniH or pipes. No such re<|uisitioD is, however, binding on 
tho Board unites such owners or occupiers severally execute an 
Qgreomeiit binding thomseivcs to take such supply of water for 
three successive years at least (m). 

620. The Board muat, ut the rerjuest of the owner or occupier of 
any bnuso or building, or part of u bouse or buildiug occupied as a 
separate Ic no moot, in any street within the limita of n apply, in 


m<mi board. Ill 13. rroTiuous under which the bimrd vm\ be required 
to fiiniiili a constant supidy oiUt in the Motro]>o]iA Water Aot, 1871 
(34 & 33 Viet. e. 113), as. 8^13. The board must on Sundays, as on 
other days, supply sufRdent pore and wliolesomo water for the domestic 
use of the iniiahitaiiU williih ihoir water IliuiU a. G). As to the 
prescribed level, see I he saving in the Metropolitan Water Board (Cbargos) 
Act. 1907(7 Hdw. 7, o. clxxi.), 8. 23. 

(0 UotropolU Water Act. 1871 (34 3(33 Viet. e. 113). a. IS; aee tho 
eases cited in note (r). p. 3u3, uhI^. If the board violaLee. refuse* 
nr neglects to comply with any of the above provisions, it is liable to 
a penalty not sxrcodine £300, and to a further penalty not exceeding 
£100 for every month during which aueh violatfoa. refusal, or neglect 
to comply with the said provieioo continues after tho board Iias received 
notice in writing from the Boverament board to diacootinue the 
same (Metropolis Wa'qr Act. 1S71 (34 6 l 35 Viet. c. 113). i. 16). As to 
tbe recovery and application of penalties, see ihid., ss. 44, 45. A private 
person cannot onforoe the penalties under ihid.» a. 10 v. fast 

London WaUr Co., [1396] 1 Q. B. 446). Aa to oogleet to supply by reaaon 
of dronsht, see Jackson V. A'arniton W<UtrCo. (1387). 3 T. L. A. 633. 

(m) Metropolitan Water board (Charges) Aot. 19U7 (7 Rdw. 7, o. clui.). 
a. 7. As to the peoaltiee fur neglect, see f6id.. s. 12. Tho Board is not hound 
to furnish any supply of water or lay down any pipe for such purpose In 
any part of the limits of supply which is for tho time b^ug supplied with 
water by any company or by any body or authority other than the Board 
(iHd.. s. 33). The provision in the text is substituted for and is similar ih 
tonns to tbe latter part of tbe Waterworks Clauses Aot, 1647 (10 11 

Vif^t. e. 17), a. 35 { see p. 303, anU. The Board, on the opplication Of 
any persou aapptied with water, must famish bixn with the particuiafs 
of any pipe from which he is supplied, together with tbe names of the 
etrveU through which iuoh pipe pssses. and the commeneetneot and 
termination thereof (Metropolis water Act. 1853 (16 d( 16 Viet. e. 84), e. 18). 
As to plans of the Board's pipes, see ibid, s. 17, as amended by the 
Ifetropelis Water Act. 1871 (34 d( 36 Viet. c. 113), i. 40. As to the general 
rvguUUoaa as to laying end repairing pi pee in the Metropolis, see title 
GsS, VoL XV., p. 378 •, Jf^rpMiVua JraUr Board v. BradUy (19101, 74 
J.P. 311. h 
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which any aervice tnaiQ or Barnoe piiM of the Board hi\& been kid» or 
at the request of any person entiUed to require a supply of water for 
domestic puipoeas, furnish to such owner or occupier, or othtf 
person, by means of a commanicatioD pipe or pipes and other 
necessary or other |>rop6r apparatus, to be provided and laid down 
and maintbined by him and at hie coat, a suflicient supply of water 
tor domestic purposes at the apeeifiod rate (»). 

62L If for twonlv-ei(^ht days after demand in writing niadu 
to the Board, and tender made of an Agreement signed by the 
owners or occupiers to take and pay for a supply of wal^ for 
domestic purposes for throe years ormurc.tlic Jloard neglecU to lay 
down service mains or pip<ts in the manner above mentioned, aud 
to provide, by means of u commuuimtiun pii>e or pip^ and other 
necessary and profK^r AppanUus, to l>e providol and laid down and 
imuntained by uml at tim cost u( auch owiiors and occupiers, snob 
supply of water, Board is liable, <»ii snmiuary conviction of any 
Murh neglect, U» forfeit to each such m\‘im and iK^jupior by way of 
penalty the amount of rate which ho would \tc liahiu to pay under 
such agreement, and also the further sum of iO*. for every day 
(luring which the l$oard iiogbichi to lay down auch inaiim or pipes 
or to provide such supply of water {•*). 

622. Communication pi]>es and other uccosiiary apparatus must 
he laid by tbo owners and occupiers of thu dvrolling^hoases to 
be supplied with water, and for this pur|>oec the provisions 

10 the Waterworks Clauses Act, lhd7 (p), iu relation therel' 
apply (a). The own ore or occupiers must also keep such pipes 
in repair (h), and for the purpose of repairing these pipes the pro* 
visions of the Waterworks Ciausod Act, 1847 (e), as to opening the 

(n) Melronolitsu Wab*r Jloiirr] ((’barges) Act, 1007 (7 bdw. 7, c. cisxi.b 
K. 8; 04 U» tue like prpvitinn iu tbe Wanaworks ( ’;juse« Act, 1847 (lU A 

11 Viet. u. 17), s. CU, wbioh ix iuco^raiid io it c MAlmp<»]naK Wat^r 
Hoard (Charncs) Act. 1007 (7 lidw. 7, c. clxxi.). a.«»• pp- 3(Hi, MO, anU. 
rhe race is A piT txni. ot tbo raU^able vulc* ; k<m* |>. 3*^0. wtoi. 

( 0 ) MetnqM»]i1au IVnt^^r Bi>:ml Act. (7 Edtr. 7. o. clxxt.), 

A. IZ. Tbin in subject !(» a prnvixu iLat tlie Board is uul io bo (iablo to 
oay |»eua]ty for not laying dowu any such tnain or pipr, ir it prevented 
from doing BO by any unavoidable caiiM; or acddcul, or for not supplying 
vr .tcr, if tbe iailure to furulsh euoli aupf»ly orifici* from iroet, uousual 
drought, or other unavoidable cause or accidout {ibul.y As to a requisition 
for constant supply, m U'esI ifiddfMac IKnlcrvor^O. v. roppsn<l<»(188a), 
3 T. L. Ii< 477 (df^dded on a section which hod tlion U en repealed). 

(р) 10 & H Vici. c. 17. 

(tf) Metropolitan Water Board (Chargi*.*) Act, 1007 (7 Edw. 7, e. cixti), 
9 . 3 , which incorjKiratce the provisions ” uitb n«|»cci to tbe coinmunlua* 
(ion pipes (a bo laid by tboinhabitanU,*'nsmsly.tbe Waterworks Clauses 
Act, 1847 (10 A: 11 Viet. o. 17), M. 48—S3, as to which see pp. 307, 309, 
hhU. There is also a provision in the Metrop<^ ater Act, 1832 (16 10 

Viet. c. 84). 8. 24. pruvidiog that no comiouaiealioD pipes or other means 
or eoQtiivsnce aro to he mide, or laid down, without pving the noticss and 
except under the superintendence mentioned iu those providoas. As to 
the waterworks Clauses Act, 1833 (26 6c 27 Viet, a 03). i. 10, which is 
incorporated io somu of the special Acts, s^ note (i). p. 323^ anU: ;uid 
oompars Kyffiik v..Afstr 0 po/ilea WcUr Bsord (1008), 99 Xj. T. 803. 

(8) HetropohUQ Watnr Hoard (Charges) Act, 1907 (7 Kdw. 7, a clxxi), 

S. 8. 

(с) 10 A U Viot. c. 17. 
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groaud(^) are made applicable («). This duty on the part of the 
owner and occupier to repair each pipes and apparatus eitende to 
pipes and apparatun laid down I^fore and existing when the 
Metropolitan Water lioard (('barg^) Act, 1907 (/), caine into 
operation, as well ae to those laid down sab8e<]ueotly(y). 

623. The expression ** dotnealic purposes " ioclodee water-closets 
and baths constructinl or titled so as not to be capable of containing 
when tilled, or tilloil up to tbe overflow or waste pipe, if any, more 
than eighty gallons, hut nut baths ca[>ulde of containing more than 
that amount. It docs not include a supply of water for consump¬ 
tion by or washing of horses or cattle, for washing carriages or 
vehicles, for watering gardens hy moans of any outside Up ur any 
hoMs tulxi, pipe, sprinkler, or <»thcr like apparatus, or for fountains, 
or any ornamental piirf>ose: nor does it include a supply of water 
for hteam, gas, motor, and other like engines for railway purposes, 
ventilating purjios^^s, for washing any machine or apparatus, for 
cleansing sewers and drains, for cleansing and watering streets or 
roads, for tire extinction, for flushing drains by means of any 
apparatus discharging automatically, for public batbs or wash¬ 
houses, or for any trade, manufacture, or business (/i). Water 
supplied to a factory (or the use therein of the employees, and not 
for the purpose nf manufacture or business (i), or water used by a 
refreshment catorer(i), is water supplied for domestic purpuftos. 

624. Tbe Board is not l>oinid to alTonl a supply of water 
otherwise than hy measure lo any house or building whereof any 
]mrt is used for any Iraile or manufacturing pur|K)se for which water 
is used, or to any coiuiuon lodging-house, barracks, workhouse, or 

{<t) WatciWi»rkf( CbuiKW Act. IS4? (10 & 11 Vicl. c. 17),4S-- 52; ^eo 
pp. :m, IS 10, ante. 

(c) llotropolilan M'att'r Board (ChargOH) Act, 1007 (7 Kdw. 7, o. cl\xi.), 
I. 19. TIim prtivUioa nmiovca tbe difhcully as io tlio repair o( nucli pipes 
Mpn inured under the gejierul pruvulous; bce p. 309, nttU. 

if) 7 KUw. 7, Q. cixxi., which cattio iuto operaCiou on tho )st .Vpri), }U(»S 
(ibid., 0. 2). ' 

(j) ISttti r. MctrvjtolHun Water Jioarri, (1911] 2 K. IS. 905,0. A.; .Stocev 
T. (iftft Li^ht and Coke C’e., Metropotitan Weiof Bcaid. and Went End 
Toihrin^ Co. (101O), 9 It. B. 174. In case of Btop«*ork8 in such pipes 

out of mpair. aad ]K'r«onN tripping over them, the Board iBtkcrefoi'c 
not liable for damages (or ueslicence ((6id.). A« to Ihc Board’s liahilily 
>n respert of iu own stopcock iH>\efi, see Oahorn v. MetroiMlitan n‘ol4^r 
Jtaani (lOlU), 102 L. T. 217 : J*<*nenbaum 7. Metropolifun Water Board 
llOlO), 1031,. T. 284; 103 L. T. 739, C. A. As to suen liability generally, 
are pp. ftU. 312. nnU. 

(h) Hetropoliliin Wafer Board (Cbargca) Act, 1907 {7 Edw. 7. c. dxxi.j, 
s. 2.). As to the eslinction of tires aud other public purposes, sec pp. 045. 
349, poai. 

It) ('clZfy*i Patenh, Ltd. t. ifclro/Wtl/m Water Board, |10I2) A. C. 24 ; 
f^nhnrian Gtan (.'s-v. Meiroi^wiUtn M'nlsr Board, 2 tli. 6A6. 

In IFo^Bsctrd v. London, Jtrigkton and South CwtH liailanii, 

[ 1910) 2 K. B. S90,0. A., water supplied for the use of passcogers and tlio 
staff for driukiDg,and for urinaU aud waicr-closoli, wua liefd not to l.>e for 
domcsUc purposos. but to come within (heexjiressioD ** railway purposes' : 
but see Coffey** PatenU, Ltd. r. Jfe4rv/it>rficifi Water Bo^ird, au^na, per Lord 
Lottr8t.'RX,L.C,at p. 29. As to domestic purposes geocrahy, see p. 301, 
onfe. 

(k) }fdropolitt\% H ofer Coord t. Averg, {1914] A. (X US. 
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other public ioetitution or building, except auy hospital or eauH- 
torium wholly or \ml\y supported by endowmeote or voluutery 
cootributions, and not carried on for purposes of private gain or 
loss. Where the Board declines to afford a supply otherwise than 
by measure it muet, if reqitired by the person who would other¬ 
wise have been entitled to demand such supply, {nniish to the 
building in respect of which the supply is rcquircxl a sulbciout 
supply of water by measure (/). 


Sou-S ect. 2 . —aad Sufii, ieKfy 41 / ira^ff. 

625. There are many provisions in ibe Acts upp lieu bio to tho 
MetropoliUii Water Board (u) for the purjtose of securing to the 
consumers a pure and sulUcient supply of water for domestic pur> 
j) 080 B, and (or affording to the iuhabitente within tho limits of 
supply remedies tor default There arc provisions us to tbo filtru* 
ti<m and conveyance of the water (2 p), and for its oiimunation 
bacteriolomcally nnd otherwise. Complaints may also l>o ontor* 
taijieil and inquired into by (ho Local (lovsrmiieut Bo^ird and by 
the Bailw'uy uiid Oaiiul Ci>miuiSKioti(c). There are also provisions 
in regard to tbe mctropoliUn gas supply for the protection of the 
water from conteminatiou by giLs(d)* 

626. The Local Government Board must from time to tiino 


(h MoUepitlitau Water Board (Charges) Act, 1007 (7 Kdw. 7, c. clxxi 
a. 20. The Board may also loquiru {ibU.) that the «mu (** Lm 
for any such supply by lucasuru sball not be Chao sum wmcl: 
would iinvc .K*vn obargcablc in respeot of surh supply Lad tho sitpply 
bfon given under the proviaioos of tho Act relating to domestic supply 
otherwise lhau by uicasuro, and the charges fJjeruJof (loe p. 346. porf), 
e^eepi iu the co.'Uj of barracks or ether buildings for the time being in the 
occupation el UiH Majesty,or el any depart meat of Ills Majt'sty's Oevoru* 
incut for public purposes. As to tlio supply to w« IhouM^s uud sueli like 
institutions gt^ucrally, see p. 300. ttntt!. 

(ri) As to tlMws Acts, p. 332, nitlr. 

(6) Thus, all w'utcr sii]»plicd by Uio Board for domestic use xnust be 
effectually iiUei%td bclote it m paxM^d into (hr pi(s*M^or distributioo, oxcopt 
w*at4*r pum]xcd Irom wells into a covered n*w*rvoir or sqnediicl, without 
cxpcMuro to the atmiMpbcre, and which mmiVnot l>c aflcrwanls mixed with 
iiulllteivd wsicr (Metropolis Water Act. 1S.'>2 {\^ ife 10 Viet. s. 4). 

Wattu* may only bo brought or couUu'*ted within (In* metropolis in pijics 
orcovci^cd aqucdiicls. unli-Ks the water be afterwardh hltctrd bciorc djstri- 
butiuu (itrd.. s. 3). Keservoirs within Ove miles ul ISl. 1'aid's i.'athodnd 
must be routed in or coveriHi over, c.xcept reservoirs ln»ni winch the water 
is to be ellicicatly filtered before it is passed into tho piix's for distributJoD, 
or reservoirs the water from w'hieh is to be used loi otbor than doiomtic 
pu rposes (t6 id., s. 2). As to tho penallicft for uon cvm \ diance, ibid., s. 1 <k 
Bvery steam*ongino, furnace* or otlier work in which coals which produce 
ismoke during combustion are coosumed by tbe Board for the purpose of 
tbe waterworks must be constructed on tbe most effectual principle for 
consuming its own smoke (ittd., s. 14). 

(r) As to tho Local (loverniDent Board. sc<' tills CoXflttTtJTloRaL Law, 
Vol VIL, pp. 103, 104; as to Ihe lUilway and (^^nal Commission, see 
UdcM Couuis. Vol. iX.. pp. 217 et ir^.; UanWAY.s a><ii I'aKals. VoI. 
XXIII., pp. 753 ei trf. 

(d) See UUe UaS, Vol. XV., pp. 380 alley. As to tbs |jrot4«tioii of tbs 
Board as regards electricity, see title ELEcntac LicnnKC anp Towku, 
Vol. XII., pp. 623. 624. 
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a water 6iaininer» being a oompetent and impartial person, 
who must from time to time, in tiie manner directed bj the Local 
Govorojnent Board, examine the water supplied, in order to ascer¬ 
tain whether it h^ been effectaally filtered as required (e), and he 
Tuust report the result to the Local Government Board, who must 
send a copy of every ^uch report to the Water Board. The Water 
Board may be repreH^ nled at any examination by some officer, who 
must not, however, mlerfero with the examination (/); the examiner 
must at reasoniil'lo times have free access to the works of the 
Water Board for the purpose of inspecting them, and must have all 
proper facilities for making an inspection (y). 

627. The Water lk>ard must cause chemical and bacteriological 
examinations of and experiments as to tlio condition of the water 
to he supplied by the Hoard to be mndr, uud must supply such 
buildings, apparatus and plant, and such staff, and construct such 
works, os may bo n^quirod fur enabling surh exazninalions and 
ex]>6ritueiit6 to be conducted efficiently. The persons employed by 
the Board to make these examinations and exporiinonts inusi 
periodicnlly roi>ort to the Board the result thereof, and a copy of 
iho report must at the time be sent to tbe waior examiner. 
The Board must albo take and record such ohserviUions as may \k 
required hy the Local Government Itoard (h). 

628. If at Auy time complaint as to the quantity or quality of the 
water supplied for domestic use is made to the Local UovfTnment 
J^oard, by memorial in writing signed hy not less than tsventy In* 
habitant bouseholdorH paying rates for and supplied with water by 
tliu Water Board, tho ivocul Government Board may, at any lime 
within one month afU^r the receipt of ^uch complaint, appoint a 
com|H.*tont person to inquire into aud concej'uing tbe grounds 
tliiToof and report to the Local Govern meat Board thereon (i). 
Kveii without such a complaint, tbe LiH*aI Goverument Board may 
at any lime, if and when it thinks fit, appoint a coin])6t6nt person 
to inquire into and refiort on tbe quality of the water furnished by 
the A^*at6r Board (k). *Tbe person so ap}>ointcd, in oil her case, must, 
wilhiu three days after such Bn])omtiueut, give notice thereof in 
writing to t))6 Water Board, ami after such notice, he has power to 
in^{)ect tuid examine the WHt4^rw(»rks and to inquire into tbe grounds 
of (iny complnint, and the 'Water Board must ailord him all reason¬ 
able fadlitics for such in8ptic(iou,examinauou,aDd inquiry (f). If 
after receipt of such report it appears to the Loc^ Government Board 


{e) That is by the UctToiK>lis Wafer Act, ]$03 (15 6 t 16 Viet. c. 84), 
a ^ : SCO note (M, p. 341, cnU. 

•f) Mrtiopolis Water Act, 1671 (34 A* 35 Viet e. JI3), s. 3G. The 
ciamiBcr is removsble by the Local Governmont Board {ibid.), 

Ujl MetropoUft Water Act BiOi (8 £dw. ?, c. 41), s. 23 (5). 

(*) s. 25(IM^) 

(0 Metropolis >Vnter Act, 1652 (15 A 10 Viet. o. 84), s. 9. 

(i) Hotropolii \Vatcr Act, 1671 (34 k 35 Viet. o. 113), s. 35. 

(I) MetrojmlU Watrr Act, 1652 (15 16 Viet c. 84), i. 10; UotropoliN 

Water AH, 1671 (34 k 35 Viet o. 113), s. 85. Afij penoo obstruotiotf oa 
inspector is liahM to a penalty not fxeoedioe f 10 (Metropolis WatorAct, 
1652 (15 6t 16 Viet. e. 84), s. 11). 
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that the complaint ii waU founded, or that some matter reqnirea ^ 
alteration, the Local OoTeroment Board must notice thereof Water far 
in writing to the Water Board (m), and the Water l^>ard mnst D^aHtic 
within a reasonable time remove the grounds of complaint (a). 

629. Any water consumer (o), and any local authority (may Complslat 
complain to the Railway and Canal Commissioners ( 9 ) Unit the 

Water Board has tailed to perform some statutory dut^, and the 
CommiBSioners may hear and determine the complaint, and, if <ioo«n 
satisfied of such failure, order the Board to fnlAl the duty within 
the time limited hy the order and may, if thoy think fit, by any 
such ordor imt)oae any penalty for such failure which can l)e imposed 
under any Act, and enforce any such oriler in like manner as any 
other order of theComniiBaioD(r). Similarly, a complaint may l>e 
made as to the quantity or quality of Uie water Bnp])lie<), in which 
case the Commissioners may, if satisfiod that the complaint is well 
founded, order the Board to remove the ground of coniplnint, and 
may award damages to the complainant ($). 

630. A local authority may aid any waUw consiiinor in ohiaitiing am from 
the deteimination of any question which appears U> the local 
authority to lie of interesL to water consmnorH within its district 

with respect to the rights, duties, and liabilitioH of the Board in 
reference to the quantity or quality of the waU;r supplied or the 
ohargOB made. A local authority so aiding any legal prooeedingH 
may, if the court thinks fit, bo in^e a jiarty to the pmooedingB, and 
l>e liable for costs accordingly (/). 

(m) Metro,Mdis Water Act. )SC2 {15 Sc 16 Vief. c. SI), a. li^. 

(n) R. 13 . The penalty for nnn-i*on)|iliaiicc hy tbo IVaUr Hoard 
is not i>xccoding £ 20 u, sud a montbly penalty not cTceeding £100 after 
receipt of notia*. from the Jiocal novemment Board r. JC). 

(a) A water oonsiitnor '* is any person supi Ilea with watiT l»y Ibe 
board, or w*bo pays oris liable to pay any money 1 aj^rged by tbc Hoard for 
or in rospoot 01 the supply of water, wbotber tuider ibe name of ront. rslo 
or otJirrwiss. and induaes any houMboldcr or owner or <>cru]iirr of a bouse 
entitled to make a oommunication wtlh tbr. mains or pi pcs of Uic Board 
(Metropolis Water Act. ISC? (60 Se 61 Viot. 0 . 56),«. fi); but the terms of 
up^muoU existing on the 6 ib August, I §07, iKtwcon a water company 
ami a water consumer as to the supply of water are not affected by this 
deli 0 it: on ft hid.). 

(p) Lcwal authority ** means the eouncil of any cfunity borough or 
district, the corporation of the </ 1 ty of ]»ndon, unci any metropolitan 
borough coantul (ibid.). 

I 9 ) As to the Railway and Cuual t'^mini'S'ioners. titles f^nsis. 

Vot. IX., pp. 217 e( «s^. ; Railwats ani> t'AVAr.s. Voi. XXIII.. pp. 758 rf 

9eq. 

(r) Metropolis Water Act, 1697 (60 6^61 Vief. c. 56). B. 1 (1); as to 
ihe onforeement of orders, see title Kaii.ways anj< t'AKAia, Vol. XXIll., 
pp- 761. 762. 

{«) MetMpolis Water Act, 1697 (60 L 61 Viet e. 56), s. 1 (S). The 
enaotmenta relating to the Railway and Canal CoUmuMion, etoept the 
RaUway aud CanJ Traffic Aes. 1194 (67 U 66 VSot. e. 64), |. 8 , with the 
neoeesary modifieationa, apply to the eommission for its juriadlotion ta 
respect to the melropoUtao water aoppiy (UetropoUi Water Act, 1997 (60 
ii 61 Viet. c. 66 ), 1 . 1 (3)). The rmi^ieft above mentioned are in addition 
to. and not is labatltution for, any eziiiing prboeedings or remedy {ibid., 

6 * I (4)). 

W Metropolis Water Act, 1997 (60 k 6) ?Ht. e. 61), a. 9. Tbie 
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Sect. 4.— Water for Non'^meetic Purpo$e$. 

631. The Water Board moat, at the request of auy owner or 
occupier of any premises situated in or adjoining any street in which 
any main or service pipe of the Board is laid, who requires for use 
on such premises a supply of water by measure for purposes other 
than domestic (u), and by means of commnmcation pipes and other 
necessary and proper apparatus to bepronded, laid, and maintained 
by and at the cost r>f the person requiring such supply, afford a 
supply of water hy iaefln.s of a meter or other fit and sufficient 
inslrunient or apiHimtua su|qiUed (at the cost of such person as 
aforesaid) or a|i]jiovud by the Board (a) for measuring and aHcortain- 
ing the quantiiy of water so supplied(b). The Board is not liable 
to any penalty or <taiimges for not supplying waior under this pro* 
vinion if tlio failure to furnish such supply arises from frost, unusual 
drought, or other unavoidahle cause or accident(c). Any builder 
about to erect any building or |)art of a building who requires a 
supply of water for that purpose is deemed the occupier of premises 
within the meaning of the alM)vo provision(d). 

632. The Board may al.^ from time to time supply water under 
pr^Buro for the purpose of Hupidying motive power by hydraulic 
pressure by agree incut with the i)ersou requiring such supply (<). 

633. The Jioard has a general power of supplying water by 
agreement with any person or l)ody desiring a supply for any 
piirpuso wiiliin the limiU of supply, and may do so upon such 
terms and conditions os to payment and otherwise as may bo 
agreed upon. The terms and conditions upon w hich such supply 


provUiou cUanges tbolaw u laidduwo iu A. G. v. Camberwell Veniru (1804), 
H It. 027. 

As to what purportos are not domestic purposes, see pp. 301,302,340, 

{u} A scale of rnaximuin charges for I be hire of meters supplied by the 
Board is provided iu the MotropoUtaa Water Board (Charge) Act, 1S07 
<7 hldw. 7, 0 . cfxxi.), s. JS. The scaJo vorioe from is. dd. to 25«. per 
unarver. according to ijia diameter of the inlet aad outlet to such meter 
libid.). 

(6) Ibid., I. 16 (i). As to the ebargea for such supply, see t6wf., s. 10 
(2), (3); pp. 347, 34S. ftoei. As to the r^hU of builders previously to 
this Act. see 3leiivpoliUin Water Bttard v. Paine, {lS07j 1 K.d. 285. 

(e) MetropoUtan Water Board (Charges) Act, 11107 (7 £dw. 7,c. dxxi.). 
a. 16 (4). As to such accidents, see p. 303, tmU. 

(d) MetropoUtaD Water Board (Charges) Act, 1907 (7 Edw. 7. o dazi ), 
s. 17. The Board may, however, if it so determines, instead of affording 
the required supply by measure, afford the same at a rate not exceediug 
?«. per £100 of tise probable total cost after making such aUowaace as the 
Board may thiuk reasonable for decorative or iron or steel work not 
requiring the use of water (iHd.). A biulder may, however, obtain the 
water from a buililing owner who is paying for it by measure, and in this 
eoM he is not liable to pay the Board as a penoa who has required a 
supply id water from Board (Metrepetiion Water Board v. Johneon d 
Co. (1913] 3 R. B. 900, C. A.). The detennination as to obarging hy rate 
most be a determination in the particular esse; a general resolution by 
the Board to charge by rata is not sufficient (tbtd.). 

(e) Metropolitan Water Boai^ (Charges) Act, 1907 (7 Edw. 7. o. c)zzl.). 
s. 22. The rates aud charges and terms and oonditioDS of such supply 
must from time to Uwa be agreed upon (iMd.). 



Part VI.— Metropouta5 Watir Supply. 


S46 


ia given must be the same, in like ciicunetancea, to all con* ^ 

9omers(/). Notwithstanding any of these provisions or any Water for 
agreement, the Board is not requim to afford a supply of water 
for other than domestic porposes, if and so long as any such supply ^oaesllc 
would interfere with the sufficiency of the water required to be 
supplied for domestic purposes (g). 


Bbct. 5 .—WaUr for PuUk Purjkneji. 


634. The Water Board U subject to the same duties in ru^ard ciMiincof 
to supplying wetor for cleansing of dnuus, watering streets, and for 
public baths and voshboiises as ore oUior undortakors under iho 
provisions of the Waterworks Clauses Act, 1B17 {k), with certaifi 
modifications (i). The rate for such supply is Bd. per 1,000* 
gallons 


635. As rogurds fire extinction the Board is subject, with certain Kiro 
modifications, to tbo Siimu (Wties as other undcrUkers (f)i the 
London County Council being the local antliority in respect of 
ll )0 onfarcoinent of these duties (m). The Board, at the expense of 
tlie London County Council, must provide in any muitis or pipes 
within the Motropolh, plugs, hydrants, and all other upparatus 
necoHsary or proper in connexion with the Boitrd h pipiw, for a 
supply of water in cose of fire, and the l/ondon Fire Jhdgmlo may 
make hucIi use thereof as may be deomcHl necessary for the purpose 
of extinguishing any fire(n). Those pings, hydrants, and other 


(/) Metropolitau Water Bovd (Charges) .iol, 1S07 (7 Kdw. 7, o. olxu.) 
s. 24. Nothing in this promion prejudices or affccU iko lermt upoo 
which any pi rsun or body is entiUod to require a siipjdy lorany purpose 

(<)) e. 32: the water supply must not \K cut off from any 

market cardooer's premises without giTiiig sevon days* previous iioUce 
(i6id.). 

{k) ]0 it Viet. c. 17, s. 37, incor]M>ratod io i*ie Metropolitan Water 
Bna^ (Charges) Art. 1907 (7 Kdw. 7. c. clxxi), s. 3 * see pp. 3U3, 304, ante. 

(i) Tims, tbo Wati^rworks Clauses Act. 1847 (JO A: 11 Viet. o. 17), 

s. 37, is to bo construed as eitsuding to aM such purposes is are thoroio 
mcntione^l. whether the expoiisi« in councxloo with such purposoa srs 
delrayed oat of the poor rates, borough rales, or out of any other pabtio 
rates (Metropolitan Water Board (Charges) Act, 1907 (7 Kdw. 7, o. elxzi.), 
M. 31). As to the power of metropolitan lo^ auOiuritios to obtain a water 
supply for cleaD^iog^wers sod other purposes, see pp. 20 a, 267, ante. 

(k) Metropolitan Water Board (Charges) Act, 1907 (7 Kdw. 7, e. olxzi.), 

t. 31, Water for watering public parks sod garden h, sad tbo roads therein, 
4 also to be charged at the same rate (t6id., s. 29). 

(!) Waterworks Clatises Act. 1847 (10 As 11 Viet. c. 17), bs. 38^3. 
incorporate iQ the Metropolitan Water Board (Chargee) Art, 1907 
(7 Kdw. 7, c. dxxi.), s. 3 ; as to fire.plugs. seo also Metropolitan Water 
Board (Various Powers) Act. 1907 (7 Kdw. 7, c. elxziv.), s. 73); Metro* 
piditan Water Board Act, 1913(3 At 4 Geo. 5, o. xcviii.), s. 86; pp. 304 
sJ ISO., ante. 

(m) Metropolitao Fire Brigade Act, 1865 (28 As 29 Tiot. o. 90), s. 32; 
tbs council is entitled (t&td.) to copies of plans ahowing the position of 
mains and pipes and alterations therein, made porsuant to the provision 
in the Metropolis Water Act, 1852 (15 ic 16 Viet. c. 64), 1 .17. As to the 
London Fire Brigade, sec title MitTROrous, Vol. XX., pp. 417,418. 

(a) Aletropolitau Fire Brigade Aot, 1865 (28 At 29 Viot. o. 90), s. 38; 
MetroMlis Water Aot, 1871 (34 k 35 Viot. o. US), s. 34. Where the 
Boara gives a cooitaot supply in any part of its water limlts.it may give 




Watbb Stpply. 


Hi 

6m, i. 
Water for 
Public 
PerpoBei. 


Ba^ii of rate» 


Robites. 


apjiaratus may be ueed by the Board for other than pnbUo pur¬ 
poses, without the consent of the London County Council, and may, 
by permisaioD of the Board, be need by other persona (o). 

SiCT. i,^Charga ji/r 

Sue-8BCT. SaU$. 

636. The rate per annum for a domeetic supply must not exceed 
6 per cent, of the ruleable Tolue of the house or building or part 
of a house or building in respect of which the supply is required, 
and such rate, subject to the provisions herein stated, must be 
charged uniformly in like circumstances to all consumers entitled to 
such supply (/>)• 

Where Ihu Water Board furnishes a supply of water for domestic 
purposes U* any house or building or of a house or building 
occupied solely for the pariKiMes of any trodo or business, or of any 
profess ion or calling, by wnich the occupier seeks a livelihood or 
profit, and occupied as a separate ionamout, which is aHsossod to tho 
poor rule, or oiliur rate in w hich such last-mentionod rate is inoludod, 
in a sum exceeding £d00 \w annum, and is not charged with the 
payment of iuhabitod houno duty, the Board must make and allow 
from the waUT rate payable in respect of such supply a rebate or 
discount of such amount, not less than 20 per cent, nor more than 
dO per cent, of such water rate, as tho lioard from time to time 
detennines, and such rebate or discount must from time to time 
be made or allowed from the water rate payal)lo in respect of (tvery 
such supply, and at a uniform rate per cent.(q). 

uotice tlien*ui to tbu <NiiU)ly Cvimcil. uJtU if (he Council does 

not witliiii laci munOiM KiMrify the and ihmImi of the jiliiicri wlihdi 
it r(^miir<*4 lo U* lixed, the hoard may provide such plna^ as to tlio 
Biiarcl Seetii rirsTitdary and prufMT, and lLr«e plugs aru dermed to bo 
a (toriiplianco willi tlm tt'UUiKUuciilh an lo supplying such pliigK, and Ihe 
(ViMtH ol providing Rficb plugs air at tho ex|M*uso of ibo ('ouucil (Metro- 
iHilis Water Art, IS71 (34 & Viol. o. 1131, 34). 

(tf) hoHiioH COHnffi ('ofinHl v. Sait lAjitthn WaUrtrorks Vo., llbOU] 
J ij. ii. 330. An to Uic use of those fire bydraou lor other public pinqiosei 
by the vouuty or borough councils, see fiondoD County (Council (General 
Powers) Act. IS94 (57 5: 5S Yici. c. eexii.), s. 4. 

(p) MetropoliUmWater Board (Chargea) Act, 1907 (7 Kdw. 7, c. clxxi.}, 
s. S ; os to an exception from this uoiforio rate in respect of an estate in Fad- 
diuglou.soe s. 11. The Board cannot charge any additional rate for a 
supply constituting a hixh service (tHd., s. 33). A house may be occupied as 
a separate tcnmijcnt and tbe rate chargeable ou it only, although it e<rmmu- 
nicaKH wiili niljoining buildings (ilcIrojWitfm Uoter Board v. lioktr 
{G. P. J.). M. (1910). 74 J. P. 3S7). 

( 7 ) Water Board ((''b.'^rges) Act, 1907 (7 £dw. 7.c. clxxi.), 

s. 9. In rnakhig and allowing surh rebate or discount the water rate 
must not in any cose be less than would have been payable in respect 
ot any bouse or biUldiQf or port of a house or boibung oconpled as a 
eopnrafr icuoment assess to the poor rate or other such ratee in a lum 
of {30'i per anoDin In order to ascertain whether any such boose 

or building or part thereof is charged with ibe payment of inhabited house 
do(y, any person having ohorge of any Um of asoeasments to or exemptions 
from sucii duty, or any offieisl docutntnt relating thereto, must on a 
request In uriting by the clerk of the Board make and trsnimit to the 
Hoard copies orextraeU from the same ourtlAed as eorroot by the uffioer 
prepariug the laToe, or permit she Bourd to make copies or exlracts. Any 
sUi'h cartihed copy or extract ia in all proceedings and for all purposes 
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637. The mteahle Teloe of ety bouse or building or pert of A 
bouse or boildiog for the purposes of water rate must be doter* 
mined by the valuation list in force at the commencement of the 
quarter for which tbe water rate accruee(r), or. if there is no such 
list in force, by the last rate made for the relief of the ]>Oiir or other 
rate in which such last-mentioned rate is iaeludod («). If no rate* 
able value has been assigned in any such valuation list to any house 
or building or pert of a hoose or building, and such h(»ue6 or 
building or part is not rated to any rale made for tho relief of the 
poor or to anv such rate as aforesaid, the rateable value must for the 
piirpoees of the water rate be determined by two justices (t). 


Suu-Stcr. (y MfUr. 

638. A inaxiinuzn scale of charges for supidy by meter is pro¬ 
vided, and tho charge per 1,000 gallons varies with the amount 
consumed, but there is also a miniininu quarterly charge (a). The 
whole of tlie water furnished Ut any |>t*rHon wilbiii uiiy premisuB 
which form one aroa for trading or manufacturing pnr|»oses must 
be roi^kofiod as one supply, and is chargoahlo accordingly, noiwith* 
standing iliat the water may be in fact doliverud thereat 
ill rough two or more meters, pi^^cs or other nocessary and proper 


utliiiUsibloasfunioieDtevidenco of t)ihtnaUenifberoonelaU*d (McMroprtlJUa 
Water board ((Jbor^M) Act, 1U07 i? EUw. 7, o. clxxl.), s. lO), 

(r) It is imtuatcnal that s provisumal list altering tLs value may eont 
iute force s few days lar.er {MeintfwUUin IVaUr Jionnl r. l*hilUp$, rfftlai 
A. C. SC). Ai4 to ihc valuation hsU m llio wm> (ivlc Italic^ 

AND lUlINO, V’ob XXIV.. pp. US 

(it) Metropolitan Water Board {Charj:si*K) Act, 1 ^h) 7 (7 Kdw. 7. t. clxxl.), 
K. 13(1). A« to the rateafilf* value of luddingii in or''npfition of Ilis MajcKty 
or of 1)io OovcriKrienl, see iAuI., a. 14. 

(I) Jhid.t I. 13, which provides that tbe aaouu* valiit* ol hucIi house, 
building, or port in to be dctcrmiiied in tbe lu inner provided by tfin 
WatOTWorka ClauscH Act, IS47 (lu ^ Jl Viet. o. 17), i. OK (os fo wJikdi 
cce p. 3U. oak), and that such annual value ah all bo the rales Ido val iiu 
(Metropo)iun Water Board (t/liargos) Act, !1H»7»(7 Edw. 7. o. clrxi.), 
a. 13 (1) ). By the Water Rate Uctinitioii Aol, 1AS5 (48 K 49 Viet. c. 34), 
g. 1, it waa provided that in the Waterworks k'iauaes Act, }S47 (10 At II 
Viet. €. \i), s. 68, tbe words ''the annu.'d value ol tbe tenement supplied 
wjfrh water*’ are, witliin tbe onions snd paruUics to aliicJi tho Valuation 
(Metropolis) Act, 1863 (32 & 3^1 V'ict. c. 67), apnlii'S, to me.'ni tlie rateable 
value as sottlod from time to time by ^e focsl aiilhority aa duly eon 
stituted, provided that where the water rato is char^jf^able on the annual 
value of a part only of any hereditament entered in tlio valuation list such 
annual value is to be a fairly apportioned part of the rateable value of the 
whole tenement asocriaiood as aforeaaiil. the anportiooment in ease of 
dispute to dotermiaedby twojusticesas provhkd by tho said provision. 
By the VetropoUtan Water Board (C)iargeMj Act, 19(17 (7 Edw. 7, 
c. elxri.), s. 13 (2), the Water Rate Definition Aoti 1866 (48 k 49 Viet, 
c. 34), is e.Ttcodcd and made apnlioable throualioat tbe whole limits o( 
supply, and In construing the aoovs proviso to 4bid., i. ], the words 
rateable vaJae ” are to be substituted for annny value.'* 

(a) Metropolitan Water Board jCbargcs) Act, 1007 (7 Edw. 7, c. clxsi.h 
4. 16 (2). Thus, tht charge per 1,000 galionii is lid. where tbe quarterly 
coiuiimptio& does not excM 60,000 calloos, and is Bid. when such oofl« 
sumption exceeds 6,000,000 gallons. The miiumnm charge is 2te. I Id. per 
quarter. As to supply for bydraobe purposes, see p. 344, anU. 


BscT.e. 
Cbirget ibf 

lUtaabls 

value. 


<Niaryci 




848 


Water Sutply. 


sccT.o. instruments (6). The rates are to be charged unifurmJy under 
Charges for like circumstances to all consumers entitled to and receivmg a 
Sflp^y. supply (c). 

i^iTB'SECT. 0 .—awl Jlecovery o/ Rala. 


AppIMotion of 
wiircrworkfl 
CUiides Act, 
U47. 


639. The proTisions in the Waterworks Clauses Act, 1847 (<i), 
with respect to the payment and recovery of water rates (c) apply to 
the Water Boanl with some modirication6(/), and the several words 
and expressions defined in that Act have the same meanings, unless 
there is something in the subject or context repugnant to sneh 
construction (/;). farther, where a house or building or part of a 
house or Iniilding supplied with water is let to monthly or weekly 
teuantH, or tenants holding for any other period loss than a quarter 
of a year, the owner install of tlio occupior must, if the Board so 
determines, pay the rate (or the supply (h)* 

nci»tp wiu'fff 540. Where the water rate in respect of the supply of water to 
any liouse or hinldlng or jmrt of a house or building is payable by 

(6) MrtropuliUn Water Board (Chargtw) Act, 1907 (7 Edw. 7,o. clxzi.). 
'J'hei'tuH a\**} aviiiiilar proviso a« to waU^r toliou for rai)wayputpoM4(t6id.), 
|c) Ibiii., t. la (3). The Board luunt uot in the case of any supply 
I'xoording ^nllons diatge for any such supply a greatr^r mun tlian 

it would h<i on til led to ehorgu if the (|uanUty of watiT luppUcd wore 
jiHt Mifhclrnt to hriug surh supply witinu the next diviHioo of the scale 
ol ruf4^ rHaliiig In u supply ol a quantity whmon a Inwur rate 

for every gulloni U eUArscahlc {ihuL ); as (o supply liy Hgnwment, 
Hrti ihitl, a. 34: 1>. 344, fiiifr. 

{d) 10 U Viiit. c. n. 

(«) tbid., HS. liK—74: see pp. 314 ft wtf., anU 

il) An to n miMlihratiou ol the Warorworks CUuacs AvI. IS47 (10 A M 
Virl. c. 17). ». as. lUH) note (a), p. 313, nafi*. The Wafrrwoiks Clauso^i 
Art . 1847 (10 A 11 Vici. e. 17), h. 70(ih*c p. 31C. which provides for 
the rat*'* fi' aig paid ipinrtorly mi the iikusI quarter days, is varied by 
nuiMng I he quarterly dAva for payment ihe lut day of April, July, 
<h*f(dftor, and .t.iuiury roAjH'otivcly (Mctto|>n]jtuQ Water Board ((.'Uargci) 
Act. nK>7 (7 Kdw. 7. e. eUxL). k. 13). I'lic WaUnwork:^ rinoscs Act. 
IH47 (10 A II Vtct. c. 17). s. Tl (see p 317, tinU), which itlatcs to notice 
of dWoiitinuanco of supply, is varied by a provision tliat tho notice 
for a iliscnntinuaoce ol a aunpjy of water is of no eCTect unless it is in 
writing, signed by and on Ix/liolf of tho consumer, and is left at or sent 
hy ])OAt to the oibcc of the Board (Mctronolilaii Water Board (Charges) 
Act. 1007 (7 Bdw 7, c. clzxL), s. 30). The Waterworks Clauses .W. 
1H47 (10 A 11 Viet. c. 17). s. 72 (tecnoto (e).p. 316,0^14*), which makes the 
owuen of (cuomcnl^ of the anmial value uf £li) and l(t$s li.'ihlc for tlu> 
water rates, is varied by the ab •‘ration u! the words annual value to 
** lateahle value " and inserting lur £10 (Metropolitan Water Board 
(('Intrgcs) Act. 1007 (7 Kdw. c. vini.), s. 4). The cgect of this amend* 
liirnt is to make (lie M’atcr Bate Definition Act, 1885 (49 4^ 49 Viet. 
<v 341, apply also to the Waterworks Clauses Act. 1847 (10 Ac 11 Viet, 
e 17). s. 72 {MrtrApolUan Water Board v. .Slruton (1910), 102 h. T- 220). 
The definition of ** owner ** in the Waterworks Clauses Act, 1847 (10 & 11 
Vki. c. 17). s. 72, is the definition adopted througliont the .Metropolitan 
Water Board (Cbsrra).Aet, 1907 (7 £dw. 7. c. elzxi.}; snt i6id., s. 5; 
ir#rr9i>A(jlaii IVnfsr ilMfd ▼. Bmiks, [1011] 1 K. B. 280. C. A. 

Moiro]H)]itan Water Board (Charges) Act, 1907 (7 Edw. 7, c. cizzi.}. 

(b) Ibid., s. 3e. The provisions in the Water Companies (RcgitUtion 
of Powers) Act. 1887 (50 & 51 Viet. e. 21), prohibiting the cutting off of 
(he water supply for non-payment of such rates (see p. 320, anie) apply 
to the Water BoArd; see note (I), p. 332, oals. 
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the owner and not bv the oceopier or occupiers, and such owner 
atrreos with the Board in writing to pay such rate whether tlie 
bouse, building, or part be occupied or not, the Board may makoor 
allow to Bucb owner a deduction or abatement from tbe amount 
payable by way of water rate in respect of such house, building, 
or part to un amount not exceeding one-fitth tlierecd, and in 
agreeing to make or allow any such dednetiou or abatement tlio 
l^ard may impose such terms and vonditions ns to the iinie and 
mode of payiuont of tlio water rate as it may think fkt(0< 

Dispute in regard to the charges for supply to (Tovornnnnil 
buildings may be settled by arbitration (i). 

641. If any person refuses or neglects to pay to the Board any 
rale or sum due iu reb])eet of the charges for w^ater sup]>]y, t)ir 
Jloard may recover the Kanie with costs in any court of coin()ctent 
jurisdiction ; this reineiiy is in addition to tho oUtor nimodics 
of the Board for the recovery thereof (f). 

642. If a consumer leaves tho promises where water is supjdhd 
to him without jiaying tbe rate, the Board cannot require the next 
tenant of the proruisos to pay the arrears, uuIohh tlie inmniing 
tenant has agreed witli the defaulting consumer to do mt. The 
Board, notwithstauding such arrears, must su]kply water to tlio 
incoming tenant when roquirod by him(m). 

Sect. MUnne, a»tl C»r)ifUfniuatioH, 

643. Every cistern or other receptacle for water, and evci;. 
rioset, soil pan, and private hath, supplied witli water by the 'Water 
Board, roust he so constructed and us^ as e/Tccinally to prevent the 
waste, roiKuse, nr undue consumptinn of water, and the flow or 
return of foul air or other noiROine or impure matter into the mains 
of the Board, or into any pipes connected or communicating there* 
wnth. The Board is not Inund to supply w cor into any cistern, 
receptacle, closet, soil pan or priviiU) Isiih i]t*t so constnictcil and 
uRou(w)* 

644. Tbe metropolitan water coiniiafueH wta rerjuirod w'ithin a 
certain time, and the Board hus power from time to time, to make 

(t) Mctropolilan Water Bor^rd (r*hs*n:«*s) Act, 11K)7 (7 Kd#. 7, c, dxxi.), 
ft. 27. 

(k) Ibid., s. 2S. 

(h 0 . 33: compare Watorvrorkft Clausos .let, JS63 (26 k 27 
Vir.t c. 33), s. 21: ]>• 31B, nnk. Proceedings undfT flui proviKion when 
brought iu the county court on cot limited by the ftiz months' limitation 
iu respect of the recovery of ratee before a court of summary jurudiction 
iMiiro^cliUtn WaUr Board v. Bano, [101313 K. U. ISl, C. A., following 
fiUtdbum Corporniioh v. Sanderton, [19U2] 1 K.B. 794.aDddifttingaishing 
Tottenham I^lToardr. BovfU 1 Kz.D. 314, C. A., and WtitBrm 

Local Board v. Ifmldami (1676), 1 Ex. D- 316, n.: compare B^ton 
Vorporalion r. isVcoll (1913), 77 J. P. 193. C. A.: and pp. SIS, S20, a%U). 

(m) Metropolis Water Act, 1S71 (34 k 3.7 Viut. c. 113). a. 4S. A trustee 
ia bankruptcy who takes over the bankrupt*! premises is an ** iacomiof 
teaant ’* within this provision (£e Flack, it poHe Berry, [1900] 2 
Q. B. 32). 

<«) Meiropolift Water Act. 1362 (15 A 16 Met e. 34). s. 23. As to 
catting off the water for neglect to preveijt waste etc., see p. 352, poet 
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Hsor. 7. flnch re^alationA as are neoessary or oipedieot for tbo purpose ol 
Weite, preTODtiog the ^aste or misuee^ undue consumption or oontamiua- 
Mliuae* &nd tion of water, and therein, amongst other things, to prescribe the 
Contamina* nature and strength of the pipes, cocks, cisterns, and other 
apparatus to be used, and to interdict any arrangements and the 
nsQ of any pipes, cocks, cisterns, or otitcr apparatus, which may 
tend to such waste, misuse, endue consumption, or coiUamioa* 
lion (o). The W^ater lioard, iif it thinks fit, or, if requested by the 
liocal Government Board, may rep^) or alter any of these 
regulations, or inaku new rngulatious iusU^ad of any of them(p). 
ronalties may bo imp^ised by such regulations for ofTouoes against 
the same, iu>t oxceediug in respect of any ofTence the Hum of £5^ 
• anil such ponalticH arc recuvcruhlo bi^fore a court of summary juris* 
diction; every such regulation iiiuut, however, bo so framed a« 
tfi ulJ<iw part only of the maximum penalty being indicted (^/). 
'i'lio n‘gulutioT)fl, (jr any rofKiHl or alterHiion I hereof, are of no force 
or cIToet until sulmiitti^to and conrirmod hy the Local Oovevnmont 
Board, which may institute an inquiry in relation thereto (r). Printed 
copies of the rogulations irv force for the time lM)iDg are to he kept 
at the oftlce of the Water Board, and oftho London County Council, 
and of the difTonuit city, l)orougli, and district councils within the 
limits of supply, and must be opon to itis|N)ction without payment; 
atul printed copies must he supplied hy the Water Board on pay* 
in out to persons applying for tho sjvme(x). All regulations, and 
(ivory roiHHil or alteration, when oo published, is binding u])on and 
must be observed by all parties, and the B<uird is not liound under 
any agreement to supply wntor to premises uiileas such regulations 
aa are for tho time in force are duly ol^sorved in reKpout of 
such prciriis^'KfO. 

(a) Mrtroi)i)!!?» Water AcU !H53 (15 Or 16 Viet. c. S4), k. 20 j M(*tr<moliii 
W'iiivt A<*t. I.S7I {M & 30 Vivt. c. \IZ), b. 17. Kr.i;uluiiuiti pursuant to 
ciisrliuiuiU trtTo and upprored bv the Board of I'rade hy 

()rdi' diM>4*d (hu Hhii Allans!. 1M72. Thexo ropi)u(iiinH nit not uiTcctcd hy 
rijoAhMnipolilarj Wafer Boanl (Ohafgoft)Aet. I1 hj 7 (7 Kdw. 7,c. chxi.j.s. 35. 

(p) Mf'ttojMitii* Water Acl, IS7I (34 & 35 Viet. c. 113), 4. IS. Tho lAtcni 
(hivrnimorii Board «a6 snhstitoted for th«* Board of Trade by tho Pablio 
Ih^'dih Art, 167:2 (33 30 Viot. e. 70): see pp. 330, 337, ante. A ** metro- 

]niliunaulhority," or any too consutneni oftho watersurpliod. may request 
ilu* Water Board iu writing to repeal and alter the reguWionb, or to make 
rivw n>gu1atioiiE, and If the Water Boarfi refuses, the Local (tovemmeot 
Bunvd uM or inquiry may make such repeal or alterations or oow regulations 
oa ir. thinks fit (Metropolis Water Act, 1671 (:I4& 35 Viet. c. 113), s. 16} 
Tb^c espre-^joQ “ Biotro]ioIitan aiilbority ** is defined (t'Md., a. 3, flebed. A; 
l,ohdcm thivoniment Act, 16U6 (63 St 63 VIct. e. 14). e. A (2). 8cbed. fl.. 
Part II.) as im inding the London Countv Council, the City Council, the 
^ai’h»us ineuxqMilitan borough councils, and borough and district counciln 
withiQ iho Uuiits of supply. .As to serving notice of alteration of the 
regulations on the mctropblitoB anthcritr, sc« Mefropotis Water Act, 1671 
(34 \ 35 Viet. c. 113hi. 21. 

(y) 16id.. a. 20. At to raoovery, sec ibid., s. 46j as to courts of 
SQmu>sry jurifdicUou generally, see title Maoistrates. Vnl. XIX., pp. 571 
ft irq. 

(r) Metropolis Water Act, 1671 (34 & 36 Viet c. il3)« t. 22. whicli 
proridea for the notices and cendurt of such iuqniry. 

(it) /M.. s. 23. A copy dated and autbcniieatra by seal is eTideoee 
of such regulatiODS {ibid., i. 25). 

(/) (bid., S. 24. 
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645. Wheo the Board affords, or is about to afford, a ooDsiant sior.r. 

supply of water (a) in anj diitriet, the ownere end occupiera of Watte, 

premises supplied with water in the district must provide the XhmM, and 
fittings prescribed by the regulations, and from time to time keep Ccnta^a- 
them in proper repair {h). If the owner or occupier makes default 
in so providing the fittings, the Board may, U it thinks fit. provide rroTinbe of 
them, and wliere the fittings of any pers^in are out of order uud not 
as prescribed, the Board may, by notice in writing to such iMirHon, 
require him within twentyjour hours after tho date of tho sc^rviuo 
of such notice to cause the aaine to bo repaired, so as to pro vent 
any waste of water, and if any person tails to comply witli the 
terms of such notice, tho Board may, if it thinks fit, rejiair the 
fittings. The expenses incurred by the Board in providing such 
fittings end in making such n^pairs are payable to thn Uuard by the 
person liable to pay the rate h»r ilie waWr supplie^l, or on whose 
credit thu water is supplied, by means of such fittings, or by the 
owner of the promises (c). 

When tho Board is nxpHred or lia-s pro]K»swl tr» provide a (liirhtof 
constant wnpply in any district, tho oflit'cra and iigonta of tho 
Board, or of tho party requiring Kitch supply, or any {x^rson 
a p{>o intend by the Tjocal Govern men t ]>(»ard for such purpose, may 
at all reason a bio times enter any premimts within such district in 
order to iimiiect tho premised and examine the same with a view to 
ascertain whether there are in or al>out tho Kamo tho proecritHul 
fittings, or to provide or repair tho fittings(d). Disputos as to 

(<i) Pruvisiuii inadv fvr uolit4« UMiig HHwd vu uwucni inn I ocuu pilots 
wiUuQ any dutilcL, wli^n it is proposed to pvc u coustout supply iliuroiii, 
ivf|iiinrig Ibem to supply their [avmist-s wilh tie iiocCHsarj iittioM. fjuch 
littings rau«it be provided nlthiii two inoiilhs of flio service of tlie uotloo 
(MelronoliK WuWr Ac(, 1871 (34 iV 3.'> Viel. c. IIU). hm. KS—28). 

(b) md., ss. 3. 28. Iho term '* iitluigs'' luuluin i'ounjiuuieaUori pipci, 
nnd also pipe's. coekH, euleriui, luiJ olbcr uppomliii used or iiJl<*iidod for 
supply ol water by the Board t<* a cmuurucr, and for that purpoao 
plactni in or about the pii'iniKCS of the coiiKiinier {ibid., s. 3); as to com* 
jiniuieutiou pi pen and tbeir repair, see. pp. 330, 340, auU. 

(e) Metropolis AVaO;? Act, 1871 (34 be %'> Viet. c. 113), x. 20. Such 
cTi>enscs may be recovered with ooKta froot tbo owner, and (r* Uie extent 
of auy rent duo by the occupier of the premises from sucli occupier, before 
a court of summary jurisdiction, or by octioo in any comt Ij.aving jurisdic* 
tion locally in the matter, os if the same were an ordinary xiiople contrao 
debt. Any Hum .md costs lecovorcd froiu Ujc occupier may l>o deducted from 
the rent due. If the occupier fails to disclose tlio aiuouni of n^nt due by 
Id 01 . or the name and address of tho owner, ho is liable to pay (ho whole 
of such expenses and cosU, but the above jiruvislua does not, as htiwccxi 
owner and occupier, affect any contract irjode between them ruip<;ctiDg 
the payment of any such works (ibuf.). 31ic term owneritu;aQs tlie 
person who for the time bcin^ receives the rack ri nt of the prcnusca with 
reference to which the term is used, whether on Jiis own aceonot or under 
or by rlrtao of any mortgage or charge, or ok agent or trustee for ooy 
penoD. or who would so receive the same if the premises were let at a 
rack*reut, aud Includes every successive owuct from time to time of the 
premises, being such for any port of the time during which tho enaotTueht 
wherein that lenn is used opmtcs Id relation lo the premises (fMci..M. 3{ 

UtirMliUtn Wnt^r Hw\rd v. Brook#, (1011] I K. B. 280, C. A.). 

(d) Metropolis Water .\et, 1871 (34 btZf* Viet. e. 118). s. 80, IVrsont 
obstructing such inspection, cxomloatioo. proviiiou or rejiair of fittings 
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whether the fittiogs of any peraoo are as prebcribed are settled 
by a court of sumiDary juri^iction on the application of either 
l.arty(«). 

646. When a constant supply is afforded or about to be afforded, 
any person supplied with water by the Ik>ard who wilfully or 
negligently causes or suffers any fittings to be out of repair^ or to 
be BO used or contrived that the water supplied is or is likely to be 
wasted, misused, imdulj consumed or contaminated, or so as to 
occasion or allow the return of foul air or other noieoine or impure 
matter into any pipe belonging to or connected with the pipes of 
the Board, is liable for every such offence to a penalty not 
exceeding i*5 (/). 

647. If any person supplied with water by the Board wrongfully 
floo.s or causes or permits to be done anything in contravention 
of any of the provisiooH of the epectal Acts applicable to the Board 
or of the Metropolis Water Acts, 1852 (y) or 1871 (ft), or wrong* 
fully fails to do anything which under any of those provisions ought 
to ^dono for the prevention of the waste, misuse, undue consump* 
tion or contamination of the water of such company, the Board 
may, without pojudico to any other rcmc<ly against him, cut 
off uuy of tho pipes by or through which water is supplied by them 
to him or for his use, and may cease to supply him with water so 
long as the cause of injury remains or is not remedied (t). 
Within twenty-four hours of such cutting off from a dwutling-liouse 
the Board must give notice thereof in writing to the sanitary 
authority of the district in which the bouse is situated (ft). 

648. The absence, in respect of any premises, of the prescribed 


an* liable fur racli ofTruco to a pcaiilty uot etccudlag C5 (Motrupolls 
Water Act. )ST1 (^4 Sl 35 Viet. e. 113), «. 30). Tbia provUioa gives the 
uflu^ts of the Board a right of entry to inspect the fittiDga at aoy 
roasoDable lime where a coosiant supply is affi^rdnl, and is indcpcDdcnt 
ol tbo other provudone as to notice rrauiriag fit tings when the supply is 
about to he t^ordt^ {IleiropolUan IVaUr Hoard v. Sorihcolt{1001)^ 71 J. P. 
33S). i’roof of llio regulations u, however, ooceesary in order to obtain 
u convlctioD for oWtruction (tSiif.). 

(e) Metropolis Water Act, 1871 (34 3c 35 Viet. c. 113), s. 31. The court 
may make such order as to the costs of the proceedings as seems juitt and 
the di'cUion of the court is final and binding on all parties (ibid.). As to 
courU of summary jurisdiction, soc title Magistral. Vol. XIX., 

pp. 671 ft iftf. 

(/} Mi'tro]>olis Water Act, 1871 (34 3c 35 Viet. e. 113). s. 33. 

iff) 15 & 16 Viet. e. 84. 

(h) 34 3: 35 Viet. c. 113. 

;i) Metroj>o)is Water Aet, 1H53 (15 3: 16 Viet. c. 84), s, 25 ; Metropolis 
Water Act. 1871 (34 A 35 Viet. c. 113). s. 32. The right to cut off the 
hM[tp]y for failure to pay water rate is subject lo tbo piovisions of the 
Water tVmpaoies (Resulalion of Powers) Act, 1887 (50 3: 51 Viet. c. 21), 
as to which aee Afelr^wlthm Water Hoard r. Bihhey, [1011} 2 S. B. 74; 

E p. 320, 321, owls. Failure to repair a communication pipe ivhjcb is leak- 
ig is a good ground for cutting oft the supply (^rowd Junction 
Co. ▼. Xodocofiueftt, (1004] 2 K. B. 230; see pp. 322, 330, 340, awfej. 

(k) MMropoUi Water Ant, 1871 (34 3: 35 Viet. o. 113). a. 32; Public 
Bealth (London^ Aet, 1801 (54 3c 55 Viet. c. 76). s. 40. The penalty for 
failure is £)(>. which tbs aaoiury authority must ezklorce (i5id.). As to 
ths sanitary authority, aee title Metkopous, VoI. XX.. pp. 408, 486. 
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fittings after the prescribed time is a nuiBance liable to be dealt 
with eammaril;(f). In the Metropolis every eanitary authority 
must also make bye-laws tor securing the cleanliness and freedom 
from pollution of tanks, cistems, and other receptacles used for 
storing water used or likely to be used by man for drinking or 
domestic purposes, or for maoufaeturiug drink for the use of 
man (m). 


(l) Metropolis Water Act. 187) (34 35 Viet. e. 113). a. 33; sr« 

title Nuisanck. Vol. XXL. pp. 539, 6S6. Sm^ Abeence of water OttiegH 
is deemed to reader tbe premisee unfit for huoioa babitatiou, uuleea and 
until the contrary U shown to the aatUfacUon of the court (tfetro]»olis 
Water Act. 1871 (34 5^35 Viet e. 113), a. 3J; Public Health (Loudon) 
Act, ISDl (54 St 55 Viet. o. 76). s. 4 (3) (d) ). An occupied house witbiu 
the Metropolis without a proper water supply is also a ouiaauce liable to 
he dealt with lummanly. and if If is a d«olling«bouse is deemed unfit for 
human habitation (PoSlio Health (I^ndon) Act. IHOl (64 St 55 Viet* 
0 . 76)I e. 48 ; and m'c p. 357, ttnle). 

(m) Public Health (Loudon) Act, 18U1 (54 ^ 55 Viet. o. 76). s. 50. 
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Part I.-Property in Water. 

StCT. i.—Kfleut oj liighU o/ Property in Waf^, 

649. Water flowing id b known channel or percolating through 
the eoil is not, except in the cases mentioned below, the subject o: 
property or capahh* t>f being granted to anybody. For flowing 
water jnibliH jvrii, not in the sense that it is knnum xs9cant, U 
which the first oceij|>aut can acquire an eiclusive uso, but in th( 
sense that it is public and eoiOmoD to alt who have a right ol 
access Iherete(^). 

The ciccptbns to this rule are ae follows Whore Parlis 
nent has declared othorwisA(/d; C^) where the water flows to s 
iorson's property anil lliore is no one to share with him the use 
(till! water, or to call him to account for any use ho may nxnki 
of it (c); whore flowing water is appropriated or taken intc 
{lOSKession, but the right of pro^wrly exists during such poHsessior 
only ((0< luid (4) whoru water is supplied by a water company, ever 
though in tho ctuiHumcr's own pipes (r). 

650. Water which docs not flow, but is in some receptacle, is the 
proimrty of the person who has the i>ossoseiOD of it so long as Iip 
continues such )KWHe4isiou( /), and such water maybe granted hy 
him to another (.q). 

Skct. i.-^Graut of Prnperiy nr Vroprieiary liutUtn m flWrr. 

661. Except in the instances mentioned al)ovo(/0 where u 
povRon way have a proprietary right in water, no one can make n 
grant of any proimrtv or jiroprietury right in (lowing uutor so as ic 
aifoct the rigliU of imrsone who have a right of access to sucli 
w.itor (/). 


{u) Kmbrey r. OrcH (1820. 5 Kxch. 323; Mfunm r. Hill (183.1), ft Jl. \ 
Ail. 1; v. Delftui Po<rT»L<nt (rwinltfiflt (1S8I). e L. U. Ir. 172, <*. A 

A penou can only acquire a right to so mudi water as be applies lo :: 
()cuclicial piirpv»^, h.'aviDg the nat to others wlio. if (hey appropriate it. 
oanaot hwFuliy 1 h* disturoed v. .Vorl^furl (IR24), 4 How. K Ky 

(K. n.)283). 

(2) Afedteay Pher .Vort^ftoe Co. t. Pomney (Earl] (I8di), 9 C. B. (n. s.j 
270; UoclUlaU C<inot t'o. v. iitN^ (1840), 14 Q. B. 122. 

(c) IlolLfr y. PorirtMlSTG). L. R. lU £ieh. 29, Kx. Ch. As soon u 
a iM>riM»n has appropiialcij water to a bCDtOcial use. he may sue for any 
i&iury done to hioi in res|>eet oi soeb use {.Vuron v. Hill, $upra). 

(j) i7i«?trr 7- ParriU, sapro ; I Bl. Com (1841 cd.) 140. 157. TIu 
•a)uo rulo applies to percol.’iling water wbco appropriated even by 
ariifloial nieaas of pumpiug (ifoflanf t. Tomlmson (1882), 29 Ch. D. (12^ 
0. A.); see also title PsuavNat BRorxnTY. Vol. XXI1.. p. 401. 

(e) Fer^as v. 0*Bnrw (1883), 11 Q. B. D. 21, where it was held to be 
lnri«nj at oomnion law* to take water from the pipes of another person. 

(J) t Bl Cod. 2, 14^ Ftrem t. (Pllrun, tupm. If such water escapes 
iht )«r«on who stored it Is liable for the consequences {Byland$ v. FUtMtt 
(1808). L. R. 3 H. Jj. 330); aad see p. 430, poii. 

tp) By the grant of a pool or mt of water, the water passes (Co. Utt. 5: 
ThroclM€rf<m v. Tmry ^1055). Plow den. 143, 151), iMpnum l^ing a wonl 
compounds of food aud water and coinaioiog hotli. 

\h) Sw the text, ewpro. 

(i) By Ute Conveyaneing and T^w of Property Act, 1881 (44 L 42 V>l 
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A perBon may, however, grant to another the right to take or nee 
running water eo ae to bind the grantor'e estate^ or such righte 
may be acquired by aniDterropted user, because they are ease¬ 
ments 0). 


Part II—Rights and Duties Relating to 

the Soil. 

6kct. i.^Thf Iliffh .SV«. 

SuS'Sscr. OtHfrai 

652. The term high seas*' includes the wholie of the sea below oeOniiioii! 
low-water mark and outside the body of a county, for the realm of 
England only extends to the low-water mark, and all beyond is the 
high 6ea8(k). 

The soil under tlie part of the high seas which is more than tbroo 
niiloe from the coast is, in the uhecnce of any treaty between Btates 
or of actual )) 0 H 6 esaiun by a State, the property of no {icrsonOh 


flvn. i. 
ZxtSDt of 
RUbtsof 
Propertr 
is Water. 


ft. 41), e. e, a coiivcyiMicc of lend is deeincd to iDcludo waU^re and water* 
fourfiNt apperuinins or repated to appertain to the laud, or demised or 
occupi('d or enjoyed with or rcnMlcd cir known as part or paroci of, nr 
appurienaot to, the land ; sec aJAo OVmhom v. i'ak S Cr. Sc J. 12a, 

Uuunfog water passes with the land on a sale, but a riparian owner canrio’ 
except us against himself, grant to any other person any right to tako 
water: see f>rmerod t. 7'odmordrn .ViU Cc. (18S3), ) 1 Q. I). D. )6r>, C. A.; 
uuil p. 427, i>o«f. 

0) .Vn«o»v. i/iU(ib33), 5 B. A Ad. 1 ; i:rrwhap(17e5). 2 lly. Bl. 

3fi4 : Manning v. Ifrudoir US3C), Ad. & £1. 758; litiff v. Ward (185S), 
4 K. ^ B. 702. The privilege ol woMbing and rattle at a pond, 

and of taking and nting the wafer forriTlinaryand •*otontiejMirposes,uinot 
ayr^fii d jtrfndre, butauuasement; oompiro title E.*.^kmrnts and Pbofith 
A PRENOKB, Vol. XI.. pp. 238. 337 : sec alrto Lord v. (JHtf a/ Sydwtf 
f'fnnminionert (1800). l2 AIoo. P. C. C. 473(rewTVaUon of right to water). 
[Jnlcfls the user was by consent or agreeruont iu writing, forty years* enjoy¬ 
ment eon Ion an absolute and indefeasible right : she the Pmsuription Act, 
1832 (2 A 3 Will. 4, c. 71), s. 2. Before Act it was said in r. 

Skaw (1800), 6 East, 208, per Lord KiLSNBOROUGH. at p. 215, that 
tw«)nt 7 years' exclusive enjoyment of water in any purlu:ular manner 
affoids a conclusive presumption of right in the parly on joying it, derived 
from grant or Act ot Parliament: but loss enjoyment may safflcv). A 
laleofwater power derived from an artificial renorvoir r:;nnot bo impeached 
hy the vi^ndor. though the sale might not be effectuul w against ripariati 
owners (HoTnelin t. liann&nnanf [1895] A. C. 237. )’• C). 

(A) .See liale. do dure 3faftt, e. 4 (Hargrave, Law Traoto,p. 10); Soldeu, 
Mars Clanemn. Book 2; H. v. JTcya (1876). 2 £x. h. 03, C.C. K.; f^ulion 
and Forbes, Law of Waters. 3rd ed., p. 1. It '» doubtful whether the 
low-water mark is that ol the ordinary tides or iliat of the spring tides. 
If the low*water mark of ordinary tides be the boimdarv, then on many 
parts of the coast there are oonaiderable tracts ol land left bare by the 
lea on three days in every lunar week which are not part of the realm 
of England and not subject to the common law. In the time of 
F.iiubeth the land and the foreahon were considered to go te the low- 
water mark of spring tides; see Stuart Hoore, History and Law of 
Foreebore, p. 236- Aa to land under territorial waters, see p. 869, post. 
For the definition of ordinary tides,'* eee p. 361, poll. 

(I) 8ee Conleoo and Forbes, Law of Waters, 3M ed., p. i. 
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Subject. 2.’^TtrrU«riai Ro/m. 

653. The Boit of tbo sea between the low-water mark aud so far 
out to sea OH is deemed hy intemationat law to be within the terri¬ 
torial aov6r<af;rtty of the Crown (m) is claimed as the property of 
the Crown although onlside the realm. The soil of the bed of all 
channels, creeks and navigable rivers, bays and estuaries, as far up 
the same as the tide flows, is facif the property of the 

Crown (n). The Cn^wn also claims to be entitle^) to the mines and 
minerals under Ihc soil of the seu within these limits (n). 

654 The Crown can grant, and in many cases lias ran ted, the 
soil below the ordinary low-water mark to subjects, but such a 
grant is subject Ut tim public rights of navigation and lishing and 
rIgliU ancillary thereto eiisiing over the 1(kus of the grunt(o). 

A suhjoct may, by us^ige and proscription, jicquire a title to so 
much of the soil below low-water uiurk as ho may ron mo imIdv 
l)OHsess, namely, a dinfrivhii a place in tho sea l>etw^eeo 

certain points, or a particular {mrt contiguous to the shore, or a 
port or creek <»r arm of the scafp). 


(m) Territorial Waters JuriKdiclion Act, 1878 (#1 Ac 42 Viet. c. 73), 
I. 7. lender this Act tbo Vtovru, though claiming jurisdiction 1o such 
a distance as is neocssary for the defence and M^vunly of (liu Kingdom, 
limits the jurisdiction of the Admiral to otic mariue ieagui* uicrumrod from 
low-water mark, commonly known si the Ibree-milr limit. Tbo Mt-\ of 
water in which DriUsh subjects have the eiclusive right of (Uliiag is 
dsAned lui to the Engii»*b {Jnianol hy the Sea Kishcrirs Art, 184*1 fC 7 
Vior. c. 78). Schedule, .irt. )), .jod as to the }«orth Sci by tho Sms 
K iiljorie.i Act. J883 (40 k 47 Viet. c. 32). S*hed. 1.. art 11. 

(n) According to the judgment of rocKBUuv.t*. J., in It. v. AVvft( 1876), 

2 Ilx. i). 63, CM'- Tt<t the soil of the sea outside the body of a county and 
wit bit! the three-mile limit w:ui not jtrinA faeit vcHted in tlio Crown, as was 
tbc cose of the bed and foreshores wnhin tho county, and has never Ih^cr so 
vested cicept in the case of the bed uf the scaod tlio coast of Cornwall by 
tbo Corn wall Submarine Afines Act, 1838 (21 k2'2 Viet. c. JOB). On the 
other hajjd, there arc dic^a ot judges to the contrary in OunmfU v. iroods 
rmd f^oresf Commisstoiwri (IS.V.i), 3 Macq. 41U, II. 1^.; Gann v. TTftiUtubie 

FUkeri (I865), U H. L. Cas. 192; J.-G. r. CAambcri (1854), 4 De G. 
M. k G. 206, 213 i Lord Advomt^ t. frefnjris. [1900] A. C. 48, 66; Fit;- 
(Lord) V. Fiircrlf.ritKt8]2 (*h. 139. Mi6; i><iw6y and Cadeby Main 
i'oUuHft, Lid. T. Anron, [1011] 1 K. B. 17K C. A.; seo also<!ron*n Lau^ 
Act. 1866(20 k 30 Viet. e.62),H. 7; title Cujistitl'tiokA t Law. VoI. Yll., 
pp. 112 €t uq.. } 43 ot ioq.: p. 363, post. In A.'G. for lirilitik Columbid t. 
A.-G, for Comida, n014] A. C. 153, P. C., the Prity CounciJ refused to 
coDfider this question on Uie ^uuud that it was not a quiwtion belonging 
to municipal law alone, and that if wnn not at present doairable ^st any 
municipal tribunal should pronounce uj>on it For the liiitory of tbe 
}>nmAfacio title of tho Crown to the bed of the sea and foresborce. see 
riluart If core, History and Law of Foreshore, pp. 1 Hooq. 

(a) Gonn ▼. Frte Fhkm, ittora; A.-Q. v. FnpAf, [1897] 

3 Q. B. 318, C. A.: Lord AdrortiU v. irmysi, oupra, at p. 66. By 

e outs made before liana Chari a (he public right of tithing may have 
eu annulled; see title FiAHSmBS. Vol.jCIV.p. 674: f itrl/on/inye (Lord) 
T. Parrsfi. lupra; A.-G./of HrifiiA Colsmbto V. A.-G.for Canada, lupro, 
at pp. 170. 171; and note (R. p. 361, poii. 

(p) Uals, do Jure .Maria, e. 6 (Hargrave, Law Tracts, pp. SI—33); for 
iiiitaoocd, see Gonw t. WkikiahU Free Firlors, lapm (the WniUtsblo oyster 
fishery): Foreman v. WkiUialAf Free FUkeri and Ifredyorr (1809),^. 11. 
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Skct. 2,— Stiuluire. 

SVh^FCt. 

655. The seashore or foresboro (for in legal parlance these 
expresBions mean one and the saute tbmg( 9 )>is that portion of 
the realm of England which lies between the high •water mark of 
the ordinary tides and low •water mark (r). 

656. The high-water mark of the ordinary tidos is the lino of 
the medium tide between the spring and the neap tides througlmut 
the year, that is, the iK)int on the shorn which is, about four days 
in every week, reached and covered with the tides. This lino in. 
therefore, the landward limit of the foreshore (i). 

667. The seaward limit is usually Ukon to Iw the low-waterline 
of Kuch tides {f\ J^orsHhore is a movjiblo freehold, varying as tlin 
water gradually and imperceptibly recedos or eJicroaches. Thus, a 
grant of forcsbore conveys not that whiuli at the tiino of tijo grant 


4 U. L 2 e 6 ; aod tbs coscm cited in 11 etc. du .lun^ Marix. o. 5 (Ifararavc, 
Law Tracts, pp. 2 u— 2 *J); hco aUo mito {!)• tvfm. 

(C) Jifrtforv. ir«lmrticy.(ltH^'V|2 Ch. 101. t\ A.; buixcc rubUcHoslth 
Acts Amendment Act, 1^7 (7 Kdw. 7. o. 68). s. sa.in wbieL Ibe espressioD 
** the scMlioru" upjK^ors to be UHcd us ioclndiiig the lorcehcn) u&d seoshoiv 
above )ilgU>waU*r mark. There is no tlehMiUonof sc;ixhore in Ibis Act.but 
tb(d., H. S2. Appears to l)C a public eiuictiaent cif ucUiuhc wliicb bus ('unstaul ly 
boon ins(*rtod in local XcU for town iiii]»ruveiuetiU, in which Acts tb * 
seashore w'ss defined acoordioA the de^sire of I bo promoters; see, for 
exainplo. Uactou loinroveroent Art, (6 Kdw. 7. c. liv.): Whitby 
Urban Diatrie.t CouQcil Act. lOUO (6 Kdw. 7, n. ctx^v.): Koniibj Urbtin 
District Ccmndl Act. l!H)5{0Kdw. 7, c. di.). 

(f) iS’eroKoa V. i^roiPB (ISl*r>). 4 P. 4H5.4S6: v. UA«fli^»fr4(l854), 

4 I)e (i. U. &; 0. 'm, ::IC ; fifotu/df V. r Vl^rofl (|K2)). r» II. 6: Aid. SS8. 

(f) v4.-<y. V. Chfmbtrn, nupra, per Au»i;KiOK,B.. ui bi*hair of the judges 
swn' railed in to advise the court m to the i:indw*ard limit of Ibo 
OruHiiV tillo to forvsbon*, at p. 216; *'1*he ruodinni tides of oorh uuartcr 
of the tidal jieriud a fiord a criterion which wo ihink muy l>e fo'Ht aaopti'd. 
It is true of the limit of the sborr r<*acbiHl liy Ibe^i tidi*H that it Ih more 
fn^quenlly readied and covered by thi* tide than left nriroveml by it. 
Kor about three days it is exceeded and for ufonit three days it is left short. 
and on one day it is reached. This point of Uie shorty thendore, is about 
ioi r days in every >v<H*k. i.e.. for llj«* iiM«t part <»f tfie year, reached and 
covered by the tides . . . We therefore Ix^gto advim* your lordship that 
in our opinion ibc uvero^^ of these medium tides in e.arh quarter of a 
lunar revolution during the year give* tbo limits of the Ciowu right to the 
seashore.*' This Ivord Ckakwohtu, L.C. (iHd.. at p. SIB), iiitorprettKl os 
zoeani&g that the limit of the foreshore was " the line of the itn^hiin high 
tide between the springs and the neaps. All land bc4ow that line is more 
often than out covered at high water, and so may Justly bu K.nid. in tbe 
language of X/)rd Half., to be covert by the ordinary flu.\ of the tea. 
This cannot be said of any land above that line”; compare EUiai v. 
iforiry (£arf) (1607), 61 .Sol. Jo. 625. 

(t) iiund 4 ll V. CMUmll, tupra. The delimitation of the low*water 
boundary of the foresliore baa not been brought direoUy in iaane by 
the Crown, as was the case with the landward botmdaiV in A.-O. v. 
OktmUri, tupra. it is not improbable that in former timee the foreebore 
was ooosiderM to extend to the low-waUr mark of spring Udes. fur in 
manors to which a several fishery by fixed engines was parcel the fishing 
eorinee were not infreouentlv plaM below ihi* low-water mark of ordinary 
tiM; see Hale, de Jure Moris, c. 6 (Hargrave, Law Tracts, pp. 21 -^ 26 ). 
Quoting Magna Charta and varioua statotM for the removaJ of wein» as 
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!h l)etwcen bigli and low water mark, but that which from time to 
time IB between these termini (e). 

Sre-SECr. 2.^^Aftr(iion. 

668. Where tidal water recedes gradually and imperceptibly 
from the land, or land by alluvion or dereliction is added to the 
dry land or foreshore^ so that it becomes situate above the high* 
water mark of ordinary iidsB, or above tbe low-water mark, it 
bflojigs, if al>ove the high-water mark, to the owner of the dry 
land to which it is added, and if above the low-water mark to the 
owner of the forrH}iore(b). 

669. Where the opposite process takes place, and the tidal 
water gradually and iTiii>ereuptibIy encroaches, the land whicli was 
situate above the high-water mark becomes the proj)erty of the 
owner of the foreshore, and where the land hail t^n part of tbe 
f(»reRhore its ownership ]ia88eB to the owner of the l>ed of the tidal 
water (c). By '' i)u])erceplib]e'' is meant imperceptible in its pro- 
groHs. not iniperceplilile after a length of time(d); for the whole 
doctrine of accretion is based upon the theory that from day to day, 
week to week, and trionUi to month, n man cannot Boe where his 
old liuo of boundary wAs(r>, and that which cannot he perceived in 
its progress is taken to bo as it it never hud existed at all (/). 

660. Whore, however, the cliango ie not slow and irupercoptible, 
but sudden (y), or where tbe l>oundarie8 of tbe land arc well known 
and defined, the principles of law above stated du not apply, and no 
change occurs in the ownership of the land or foreshore (a). 

elm wine (kM it was 5 » 0 MiMf for a lobjcct to own tbe soil below low-water 
m:irk i*vcn on llio aon coaat; ace alao note (p), p. 300, ante. 

(n) Smtfhu r. Brovn (1033), 4 B. 0; C. iH-u For luddnn ohn&ties, 
tlic lezl, itifra. 

(ft) K. T. y<7r6ofOtfyA (Xonf) (1S24). 3 B. Of 0. SI, alfirmed, au6 worn. 
difford V. yarbcrouch (/.onf) (1828), OBiu^. 103. If.L. In disputes between 
riparian owncis and the Crown ai to acoretioos, the burden of proving the 
former position of tbe high-water mark is oo the Crown if the riparian 
otMior admits the frown's title to the foreshore (A .- 6 . ▼. 

<18.38). 4 K. & J. 292 i A.0. y. JfCarihif, [1911] 2 I. R. £00). 

(r) jif UvU epd i'tttnf Railway <1839), 6 M. Of W. 327. 

(rf) R. ▼. YcrixfTough {Lord), Mprs, atp. 107; Font v. Lccy (1801), 7 
H. & N. 161; Fartfr v. irn>«(l878), 4C. P. D. 438. 

(<) [Jindfion v. 11896] 2 Ch. 1, 26. C. A. 

(/) Ft IhiU uHd Stlhy &iilvay. fvpra. at p. 333. 

(g) Corlith Corporation v. <1S68), L. E. 4 Ezeb. 301 (oew 

cliopQ^ of river formed inddonlj); Ifuisvmaf imom Bandi v. Hvrpopind 
iiho$a (1848). 4 lloo. Ind. App. ^3. If land suddenly mandated again 
iK'Romee dry land, it again belongs to its former owner {A.-O. v. Reeve 
M8H6), 1 T. L. R. 075 (lf^l2 feet of sbbgle added in a tide)). Lands 
seqiurrd per reltdfonem mone (a sudden retreat of tho sea) are not pre- 
si tih able as part of a manor or u belonging to a sabject (Hale, de Jure 
Miiris, c G (Hargrave. Law Tracts, p. 50), citing R. v. 6ld$worik (1637), in 
Eiok.]. For ina efioof of sadden changes on tbe ownership of fisheries, 
see Slnart Moore, HUtoiy and Law of Fisbehca. pp. 124, 180. 

{k) Biikd>on v. A$kby, ivpro (where tbe land to which the aecrstioa was 
adood was a natural bank of a liver 6 feet lugb). It ii imposiible to aay with 
any eanaioty what ia a^nffioiaDt boundLy to prevent the dootnne of 
aoontien ap^yiog. In Hale, do Jnre Mans, e. 4 (Hargrave. Law Traota, 
p. 16), it la said) “ If a nbjoot hath land adioining the sea. and tbs 
vieleooa of the sea swallow it up, bat so that yet there be reasonable marks 
4a Mntipaa tbe notiee of it; ^ thoogh tha aarki bo dofaoad ? yet il by 
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Tbe doctrine of accretion applies equallj to the property of the 
Crown or a subject (i), and applies wbetW the change is caused 
by natural means or ariifirial means lawfully employed, because the 
rule applies to the result and not to the manner of its pro<!action (it). 

661. Where land tmporceplibly accretes to land it lu^uires the 
legal characteristics of the laud to which it is added. Thus, if it 
accretes to freehold it becomes freehold, or if to copyliotd it iH^coiuoa 
copyhold, and if to land subject hi customary riglitn, it is er|iially 
liable to them {1). The same doctrine applies to the quenlion of 
jurisiliction; thus, where a town is declared to be l>ounded by the 
high-water mark, the town will attend to that mark whenn^er it may 
hap()en to be from time to time (m). 

662. The rights of the public over the torushoro, oE Ashiug and 
navigiitioD, are ndouLud by accretion or dereliction to this extent, 
that they follow tho foreshore wherever it may lie from time to 
time oO* 

(j.) 2'Ae ifrotra. 

663- jure eomminii tho Crown is pnmd j'aeie. cnlillud to every 
]>art of the foreshore of thin roalm lielwoco the ordinary high-water 
mark and the low*water mark (o). 

sOimOoii and •>( ^uanlity, and Wundinj; upon the hrni laud, ilM> 

i'lxn bo tuoMri. thnugli tho iwa Iouvo thin land u^aiD, or if it lie bj ar< 
cir indositry ro^uiruMl. ilio eub)cct dolli not low hie pnipriMy i\u 

Incndotjon contui ue 1 orty years. 1 f tbo >iiark nm ain or cotitinue or v xUniv 
t'wx re»iKonalilv be ctortain.thc ta«oiscloar": eoo 4son.(tG73).T)y<v. H2Sh ^ 
Anon. {134S}. 22 Lib. Aw., pi. 93; but see v. AMif, [IH9$| 2 ('h. 

I, <*. A., whore LiNntar. L.d., at p. 13. said that the dmttrine would nut 
apply *'if the boundary on the watenddo in a wall or Miiuething mi dear 
Miti viHiblo that it h pmj to we whetlmr the aorrotions, ue they l»6coine 
}iorceptible, nre on oiio aiae of the boundary or Oi* Mie other.'* und that ha 
v,m not satis lied that the stale/Dentain Bractoo«S< 'don l4oci«*ty i*d..p. 105. 
FloU 3, ch. it., p. )7H, 22 As<, fol. lOS. pi. S3. an<l Halo, do Jure Maris, 
cc. 1. 6, sUovking that th*' chM triim did not ap]ily whore Iho iKMiudaricti are 
well deiiued and known, wm apidicuiMo to cases of laud having no 
bouDdary on tbe side of the flowing water, except the watm itaolP. In 
A.-O. V. M'CorrAy. 11911] 2 1. Jl. the doctrine was hold to apply even 
tliouxh (here was evidence by which the former line of high-water mark 
('O'I Id be ioo'oruinftd. bamnly, oiaps and plans. In FoMtn v. IFrt^Al (IRTH), 
4 K\ ?. U. 438, «*bangeH in course ol a river marked from time to time 
oil a map wore held not aufficient to prrvcut tlio d^vcfiine of accretion 
applying; al»o JAoffil v. f 18 C 8 ). Hied in //ladeoa v. AsAAy, 

svpra. at p. 20; Ilnjftn v. //syet (]8f>7>. 31 I. L. ‘V. I Journal) dS2. 

(i) Kf JinU nnA Sithtf (IH30), 5 M. & W. .127; Gifford v. Tor- 

hfifouffii (/.on/) (1828). 5 Bing. 103, If. L.; A.~(i. v. M'CaHky, supra. 

(i) A.-G. V. (/A<fwAere, A.-O. v. iCrfjt (1850), 4 ti. & J. .Ifi. The 
opinion ex|mhcd hy I^ird ('KSLHSFOkb. L.(^ (iOid.. at p. 68). that the 
rule did uot apply l<o acts done on the purfi(*f(' own land not only c^ou- 
Uted but with intcutiun of adding laud by accrolioii seems to l >0 overruled 
by l/r«f/ord C'oftwro/ioe ▼. FiekUo, [1896] A. oN7« if the acU were iu 
rneritselves lawful; see also Dos 4. RajoK Heebkrigto y. hnut iadie (to. 
11856), 10 Mcui. P. t:. C. liO; A.-O. v. Jf'/’orfAy. 9wpra. 

(/) J/ctrrr v. I>fnnf, (l!M>4] 2 Ch. 534 (cnsiom to dry tuldng uetK on 
waste land). 

in) Swmrt tk ('ol r. .Sure 7'ow% Board, j 1803] k. U. 30), P. C. 

fa) Mnrerr v. JMnru, lupre.' OarUol^ (lorftor aH on t. OroKtm (1868 j. h. E. 
4 Exch, 361. 

(e) A.-O. V. A’mmm. (1891] A. C. 649; v. 0 '/)m (1165). 
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664. Though the Crown may have granted out foreshore to a 
subject, it may have again l>Mome eutiUed to it by succession, 
escheat, or forfeiture, or purchase. In tiie case of the foreshores 
abutting on the lands of the Duchy of Lancaster the Crown's title 
to such foreshore either is theprimd Jacie title, or rests on the grants 
made to the Dukes of Lancaster before the possessions of that 
dukedom became part of the possesions of the Crown (p). 

666. The pWma jat ic title no longer holds good in the case of fore> 
shores on the coast of Cornwall, b^use, by a statute bused on a 
charter of 11 Kdw. il, tbe rights of the Crown to the foreshores in 
this county have lieconie vesU«d in the Duke of Cornwall, except 
when they Isilong to a subject. The subject may prove his riglit 
to foreshore in this county in the same way as be can to foreshore 
wliicfr pnuiA fiirif l^elnugs to the Crown (<i). 

l(» H. ('as. 5UU; f;<Tn» v. WhU$tfti>U Fttf tiMbfru 11 11. h. I'us. 

102; i 0 Slrotnjr v. /foire tlSftSl, 4 P. iV V. Iu48 : Kiritf d. Killgrcvj v. Gibit 
(1067). 2 Kvb. 204 ; Cim$tabU'$ {Sir Gfnry) i'imr (JtiOl), o Ho, lU p. 100 a. 
107 a. TIjc jtriiftd ftuie prcsumplionoi the Crown's owncndiip of the lore* 
shore is baj^cd on the fuDdaineuul prindple of llio law of prn^rty in knd, 

1 list all tho Isiidx in Iho n^ahn liclongva ortf^triully to the King UluU on 
Sc^u^hoi'e, p. 4). Tho pro.u}nption that tho terrfi Jirnin (i.e,, laod above (he 
hiuh-wAtor marl) belongs to tho King as never having boon granted out 
c*an hardly ariMc. because there is overwhelming evideuro that (ho greater 
part of Ktivli hand has Uufo gruntrd out. PootcMluy Hook itself is cvtdcuce 
Ilf what hinds belonged to tbe Oosn, and what to iU subjects; but, us 
tho evidnuvo that the Crown has uTunlrd the foii^horo is nut so compi‘e» 
buiisive. tho presumption still ho)us good, thongki of riTojU< years it is of 
less weight than formerly. >'or fuller |»arlii*ulur> ot the origin and growth 
of this presumption, seo Stuart 31ooro. History and Law ot I'oivshoro. 
U is noteworthy that the Statute do Prcroguliva Kogis {17 Kdw. C, 
slut. 2. c. 13) ih silont m to the Crown's owneiwhip of tho foreshore. In 
LtSintn^ev. Hotre (1860). 4 Y. St Y. 1048. Kbu:. C.d.. said, ul p. 1033 : lu 
a great ti um t •* t o f ciUiea l Jic (!Vo wo h u« purl cd wi t h t h e foivnli o re. 1'bere urc 
soutotnaDoj*}! ihut remain in the Crown that uro tho projicny ol IhoCrowu, 
but 1 take it that in the great niajority of cuscs tho righl to tbo foreshore 
betwocD high and low wator mark is in (he Lord of the Muuor"; see also 
Halo, do Jure Moris. <*. 4 (Ilargravo, Low Trwrts. p. 13); *' Although it 
in true that such bore may and commonly in paruc4 ol the manor udjaceut, 
;ind s<i may be hclongiltg to a subject os Bh.ill be sbowit, yot pnvrd foi U 
it. is the King's." The prifad facU preaiimption cuq m urcvly apply to the 
lands of tho lords marchers in Wales, w ho obtained their lauds by irrants 
of all laitds which (hey might acquire by conquest v.Plrif/ips(i857), 
Cited in Stuart Moore. History and Law of Kureshore. pp. 511, 313). Thf* 
msnegvmtvit of the fureshoro iKOongiog in tho Cruwu is, with c^^tain 
cxet'pticins. vested in the Board of 'ynniv (Crown J,aads Act. 186(i (39 & 30 
Viol. 0 . 02), 8. 7): tho management of the mines and quarrica in or under 
such foroahore U vested in tho Com mission cm of Woods and Foroate (ihrd.. 
■ 21); fcn title CoNSTni'TJON.U. Law. A’oI. VII.. pp. 142 «f ser/. Tbo 
H(»iird of Trade s dealings writh tho foroMhorc are Irom time to linic printed 
;i3 a rarliamentary Paper. As to these dealings and the Boanl's acatinga 
>v'th the bod of the aea. see Stuart Moore, Historv and Law of Foreshore, 
p. 397. 

>) 1'boro is no distiwetioo between the privUegv of the King oa Duke 
of L^uastor and his prerogative aa King of Kngland (AI«h A v. CeoZ*e (1829). 
5 Iling« 349^; fur some of theae chartora. see Hardy, (Ttarters of the T)uch\ 
nf LfiAeuMcv. 

fq) Comwalt Submarin* MiflOi Xri, 1333 (21 ^ S3 Viet. c. 109). by 
a 9 oi which tbo rights of tbe subject are saved; aee v. K<yn (1876). 

2 Ex. D. 63. 121,155. 158. 199, 202, t. C. K.; ace title Cowstitctiokai. 
Law. Vol, TIL. pp. 113, U4. A trau^ation of the charter of H Edw. 3 
to Edward, Earl of (dealer, ia pfinted in Tk$ rnan's Coie (160616 Co* 
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666. In the County Fulatiue of Chester the }>rund fttcU title of 
the Crown is rebutted by Domesday Book, which states that in 
Cheshire the Bishop of Chester held of the King wbat pertained to 
bis bisliopric, and that all the rest of the land of the coun^ £arl 
Hugh with bis men held of the King (r). This palatinate is now 
vested in the Crown, and the title of the Crown to foreshore therefore 
rests upon the title of the Earls of Chester thereto* 

667. In the County Palatine of Durham the jarif title of 
the Crown is non-existent; for tho fores) to res there were grauted lo 
the Bishop of Durham as part of bis palatinate (i). When such 
forMhoros have not been granted by the bisliopa to their tenaiitR 
they have been vested by Barliarocnt iu tUo Crown as part of t)ie 
juTA rr(}alia of the bishopric, and are now uuder the control of tho 
Commissi one re of Woods and Forests (i). 

(ii.) 7*A< Subject. 

668. A subject, not Inking Duke uf Cornwall, may own f<»rasliore 
either a.su hereditament in gross, or us parcel uf a aidgnnry, honour, 
manor, or town (a), or lands (a), and he can i«i<ihlish a titio aguiiiHt 

lU'ti. U, K;b. 16a. The charti^r asHi^nMl sevciiUTii to the liuehy 

Hiiu *'also tlio prulit uf all the ports within the twrueour ('ouuiy oi(>»rnwaJI 
To us U'Umgiag together with wreck of the Sea as wdl as uf Whales and 
Sturgeon and other liali wliich do Ucloug to us bj iva»<»u of our prorogutivo 
and whatsoever belongs to any wreck of Uie sea with any appurtouaui'en 
ill our Kuid t'oimly ul Cnruwall/' This charter, as iuter^nt^ted by the 
Cornwall Submarine Mines Act. ISGS (21 tk 23 Viet, c, lOO). was brhl 
111 /Varyn ConwnilioA V. Z/ofw (1677), 2 £x. U. 32H. to have luuwod tlic 
rights uf the Cruw'D in all tho lorcsLurcs of thv county of i^*niwalt U» 
(bu Duchy, though iu fact, at tho timo of this charter, (ho Cruwn had 
already |>urlcd with ita right to wreck ou parts of this coast (see Qu<» 
Warranto llolls (('orawall); llale.de Jure MariK, oc. 6, 7 (Hargrave, Law 
7’racU, iip. 26, 41)}, and probably ijl the foreshorv (sec note (d), p. 373, 
po4i). In V. Sknv (IS22), cited in Hall un SiKisborc, Apfieiidix, 

p. xiv., a grant of wreck was held not soffleica* iu itself to pass fore¬ 
shore, though appareotly iu Psarya tJorpanUicn *. Bolm, lupm, such a 
graot was cousidcred to be sufficient, for toe charier of U Kdw. 3 cuntainf 
no direct graut of foreshore. Up to 1844 Dochy lands wrr JDalicoahlH; 
sec Duchy of Cornwall Lands Act, 1844 (7^8 Viet. e. 63), h. I; C/opfe v. 
Awlrew (1836). 3 Man. & Ky. (x. h.) 323, o.; A. O. v. Cetiy (ffiOO). 
Wight. 308. Charlea II. was ueld eotitled to the soil of .Sutton Vo**\ at 
Plymouth io right of the Duchy of tkiniwall and uol iu right of the primd 
favie title (Hale, de Portlbos, c. 4 (Hargrave, r.Aw 1’racts, pp. 36 -68) ). 

(r) Domesday Book, loL 262b. 

(•} Compare A.*G. t. Nevcat(U up<m-Tyn* C'orpurofum (1903), 67 J. J*. 
156; TynfmcM'i (Prior) Cat4 (1292), cit^ in Stuart .Moore, Uiltojy and 
liAw of Foreshore, p. 111. 

(f) Durham (Couuty Palatiue) Act. 1836 (6 Ik 7 Will. 4, c. 19), a. 1; ace 
title CoNSTiTtTioNAL Law. Vol. VIL, p. 114. The county of Durham 
means the couuty of Durham and Sadberg<'. including the dotocLed parts 
of Craikshire, BedliiigtouKhirR, Norhamshirts Ailcrlonshiie and Islaodshire, 
sod all other places heretofore within the juriMlictioD of the Bishop of 
Durham in right of the said County Palatine (Durham (Couuty Palamic) 
Act. 1836 (6 & 7 Will. 4. c. 19), i. 7). By the Durham County Palatino 
Act, 1858 (21 6c 22 Viet. e. 45), a. 2. the rents and proceeds of Durham 
foreshores, except at Holy Isfaud, are diridod betwoen the (Jruwo and the 
Ecclesiastical CommiMioiicji: see also ihid., s. 4; Crown I>acids Act, 1866 
(39 30 Viet. c. 62). s. 7. Schod. II. 

(a) Fo$Ur r. War^in^n Urban Ccancil. (1906] 1 K. B. 048, 658, C. A»| 
ire note (/), p. 367, poll. 

(a) Hale, de Jure Maris, c. 6 (Hargrave, Law TracU, pp. 26, 27); and 
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^lOT. 3. the Crown to any part of the foreehore (1) hj prodaeing an express 

Tbe grant thereof from (he Crown (b); or (2)b; evidence from which such 

Sei^ere. a grant may be inferred (e ); or (8) by eonstmction of a grant 

in ambiguoLie or general terms (d); or (4) by possession for a 

period of over 60 years (r); or (5) by proof that the foreshore has 
come into existence by a sudden incarsion of tidal water (/). As 
against another sobjict, title can be made under tbe Kea) Property 
Limitation ActsC^X 

Omni of 669. Foreshore [Kisses from the Crown ly a grant which expressly 
ronwtiorQ. refers to it by that name or has words which aptly describe it. In 
ancient grants the words Litn/i, Marino, Lilii$ 3/am, semetimes 
called Mnrrthi/H, terra aqua vuirin otoperta(h), land within the flux 
and reflux of tliu Kea(i), tejHiralU pUcaria, Bufhee to pass the fore* 
shore. Loss apt iiowever, buftico to pass the foreshore from 
the Crown, if the gmntee can show user under bis grant; for when 
a ijuestion arises as to what passed by an anciout deed it can lf6 
explained by modern usage (j). Thus, tbe Crown may alienate 

SHj tho CMK'K citod ill notes pp. 367. 366, pott; FoaUr t. 

Warblhigtan Urban i'ouncU, [1900] I K. B. 646, C. A. 

ib) DttVHMkin {Duke) r. //Min/n {1627), 1 Had. A B. 322. It the erigioul 
grant is not lorthconitng an oxenpUHeatiou or coustat thereof msy tw 
used (Roei'oe. Nisi PHuh KTidonoo, ITtb od., p. 06 ); though at the proeent 
day a i^rtidrd from fhv Pnblio lti‘<<ord Office suffices i sr !0 title 
KvinSNCE, Vol. aMI., p. 024. Ancivut grauU of the Crowo without 
cvidoJin' of [hnwcmou aro not enforced 7A.*0. v. Jtiehafde (1703), 2 
Ansi. 603; Utouht v. i/<iyard(l888}, [1891] 2 Cb. 631.o.,C. A.; Jakfufan v. 
O'JVcifl, [1911] A. C. 3.'>2). \Vhere there aroscrend grauU by the Ooau 
of the Mine piece of fonxhoro the flret grant prevail# (Vyticr v. 

Dcckt nnd ffinboar Douni {1863), 14 0. B. (24. s.) 733). 

(c) Kingston uiunfUvUUorpitrationv, Hcmff (1774), 1 Cowp. 102; He 

Alston*$ Esttftr (1637). 36 L. T. (o. a.) 337. Where a grant cannot be 
l>rt>diJOdd en deuce of and cut documents and modern acta uf ownenh(]» 
uuipu‘6tioQcd tiy the Orem are eulUcienl to sustaia a title against tho 
4’man (i?c AUfon'e b'stotf, stspra). Prool of tho enjoyment of u several 
fbluT> by fixed ctigmc# roUea the presumption that tbe foreshore bdongs 
fo the owner uf the several 6slie^ (A.*u. r.hm$Ttffn, [tSOlJ A. C. 649; 
<u*(* also Faster v. Urban Cann^, $upra ); compare title 

Kl&llEAltS. Vol. XIV.. p. 586. 

(d) See tho COCCI'cited p. 367. post; HamiUonv. J.*0.(1860),6L. B.Ir.336. 

ie) (>owii Suit# Act. 1769 (9 Geo. 3. c. 16); Crown Suite Act, 1661 (24 

k 26 Viet. c. 62); I^rd AdvoeaU v. rosay, i/or(A BrtKih Bafl. Co. v. 
Eovug (1867), 12 App. Cos. 344. Whore tho Crown has been out of 
IKMciessiork for twouty yean tho hordeu of proving title in the first iniUnro 
is on tlio Crown {A.^G. ▼. rarwnt (1636), Zid.k W. 23 ; stat. (1623) 21 
Jae*. 1, 0 .14); see title LTurTATia?! of Actions, Vol. XIX.. p. 161. 

(/) See nolo (g). p. 362, anU. 

(e) See tith* LimtATiOK of Actions. Vol. XIX., pp. 104 et seq. 

[h) Hale, tie Jure Moris, ee. 5, 6 (llargrave. Law Troote, pp. 18, 19, 20, 
26i; sec also grant to Abbey of Strata Florida in liiors <t in mare 
(nugdgltt. Monastitson Anglioanmn. v. 633): to Abbot of St Augustine. 

Uttne nsq^oin madiatatem aqua (Stuart Moore, History and Law of 
Farosh«tro, p, 16); fornmnerous other e;»reesious laftcieot to pass the 
(orsshait, see i6id ; see also Deuomktre (Duke) v. Uodnott, supra. 

(t) AmI. t. Bmercon, supra, at p. 661; HtndsoH v. A$bbp, [1896] 
2 Ch. 1, n. C. A. As to grants of svver^ fisbenea and foresHore, tee, 
further, title PisKsaite. Vol. ZIV.. p. 6?e. 

(;) Boaufoii [puk$) y. Swanson Corporaiion (1849), 3 Esoh. 413 ; Dsma- 
lAtr# (DuXs) V. Poeinson (1887). 20 Q. B. P. 263, 0. A.; TVolerporl: {Lord) 
▼. PsiwsO (1859), 7 H. T>. Cos. 650: £s Belfast Dock Ad, Ex parU 
Banfntb$ (Eart) (1867). 1 1. R. Eq. 128. 
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fordshora bj other words^ if ibet ie the epparont intention to be 
collected from tbe grant itaeU, or by the cooBtruciion of an anciont The 
grant by near. Where there is a doubt whether the gnmt inoludoB Seaibore, 
tbe foreshore or not it is to be solved by reference to the ueer (f;). 

Where tbe user has been long and notorious tbe pn*i|)cr course is 
to attribute such user to a legal origin and not to ii:«ur[utioQ (/). 

In interpreting such grants, evidence of user before the time of the 
graut may also be given to explain wbat was granU^I (in). 

670. Foreshore has been held to pass by a grant containing the wordi uod. 
words anchorage (a), oose or wifgr$$iim (o), soa ground or shore (p), 

^ip<^ ( 9)1 ^(tste (r), wreck ( 1 ), wreck by all their lands ui>oii Ihu 
sea (0» tU G, am perliMaUiii{a), weirs or gurgiu^ih). 

671. Foreshore also )>ai<86e by a grant of a manor cum Wheu , 
omni6«s prrrinrnfill (c), or with anchorage, groundogo, and wrock 

of the 8ea(d), or witli fisheries, wret^k of the sea, and ull other 
rights and jurisdictions (r), or as iiarcol or rupntod purcol of an 
honour, seignory, or manor {/). It may also {Wiss by a grant of 
lands with all and singular lands, tenements etc. to the premises 
or any part thereof incident or appurtenant, or accepted, repatod, 


{k) A.^Q.Jor Inland f. VofuUUur, [1U07] A. C. 399 ; and see tbe cases 
oit^ in uoies infra, 

(l) DoMjall {ifarquu) 7 . TcmpUmarc (Lord) (1858), 9 f. C. L. R. 374. 

(m) Van DUmcn^i Land Co. v. TaMi Cape StariM Hoard, |I1!Ni6] A. C. 
03, P. C. ; but where the terms of (be grant are plain sod unsmhi^uoii" 
it caanot be explained by pro7ioas or sulisoqacnt niwr (Ifi/ntt v. A.^d. uj 
Quebec, 119] H A. C. 489. P. C.). 

(n) Forman 7. ffitiliilatii Free Fithcn and Dredgon (1899), L. R. 4 
H. L. 369; Le Strango v. (186C), 4 F. A F. J048. 

( 0 ) Fo4$r V. Fro4 (1887). cited in Staart Moore. ili8tor7 uad Law of 
Foreshore, pp. 41.163; nridgc$7.HiohU>n{im), 11 L. T. 653 ; ittf A felon* 1 
Betaie (1657). 36 L. T. (0. S.) 337 ; ScraUon t. Crown (1626), 4 D. & C. 
485. 

(p) Sorogon 7. Brown, $upn. 

(o) He Beffrtet Dock Act, Bz parie Ran/nritf (Airf) (1867). 1 J. B Kq. 128. 

if) A.-O. 7. /;anmor( 1S5S), 31 L. T. {o. s.)379 ; FfwUr 7 . WnrhUngioH 

arbon CoHneil, [1906] I K. B. 648. 658,0. A • 

( 1 ) Penryn Corporation v. 17oIih (1877),.3 Rx. D. 328; neo note (g), 
p. 364, ante. 

ii) Chad 7 . Tilted (1821), 5 Moore (c. r.). 165, 192. 

^o) Beaufort (£)ul:r) 7 . Bwantea Corporation (1849), 3 Knch. 413; ilialy 
7 . Tkome (1870), 4 I. B. C. L. 49rp. 

(b) Hale, de Jure Maris, e. 6 (Hargrave, Law Traris, pp. 18, 20); 
Hoabury 7 . Jtnkint, [lOOl] 2 Cb. 401. 

(e) Beaufort {Duke) 7 . Swaneta Corporalion, tupra: see Stuart Moore, 
HiBtor7 and Law of Foreshore, pp. 161,162. 

(d) tw Strange 7. Bowe, tapra. 

( 1 ) A.-G. 7. Jonee (1563), 2 H. 9t C. 347; C'alxKidy 7. Roae (1848), 8 
C. B. 861. 

(/) ConalaWt {Sir Bonrp) Qaec (1600), Stuart Moore, History and 
Law of Foreshore, p. 233: OonoiMe'e {Sir John) Cate (1575). Stuart 
Moore, History and taw of Foreahoie^. 224; Beaufort {Duke) 7. Bwaneett 
Corporation, lupro; Re Walton^un-TrimUy Manor, Ez parU Tomline 
(1173), 26 L. T. 12; Biddvlvk 7 . Athor (1755). 3 WlU. 23 ; aoe also Stuart 
Moore. HUtoiy aud Law of Fomhore, pp. 75, 648, 649; Hale, dr Jure 
Maris, 0 . 6 (IlargraTe, Law Tracts, p. 27): “foreshore may not ojily be 
parcel of a manor, but de faOo it many times is so, aad perehanoe it is 
pareel almost of ail sooh maoon as by pmeriptioo ha7e royal fish or 
wrecks of the tea within their manor." 
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or known &6 part or pareol of the same (p), or with waters, wastes, 
iiBheries, wreck etc., or other general words it there has been 
sufficient evidence of poseession under the grant (h). Foreshore 
may also pass by the grant of a town in fee farm (i^ 

672. When the grant is of wreck or of royal fish infrc 
man mum {k) there is a great presumption that the foreshore is 
part of the mtiuot, for wreck and royal fish are not taken above the 
high*water mark (i); but a grant of theee privileges pn u does not 
necessarily confer a title to the foreshore (m). 

673. A grant of foreshore, just as in the case of other lands, 
carrieH the whole materials below it vtqnc ad centrum (n); but it 
does nut convey the right to a several fishery over it (o). 

674. ICvery grant of foreshore, whether by the Crown or by a 
subject, is subject to the jia publicum^ namely, the right of naviga¬ 
tion and the right of fishery where such exists; and neither the 
Cit)wo nor its gniutoe can use the foreshore eo as to be a nuisance 
to the Crown's eubjucls(p); and a user, which at the time of the 
grant was lawful, becomes unlawful if it becomes by any circum¬ 
stance a nuisaiHte, unlMw it has l>een sanctioned by Parliament (g). 

676. In proving possession to foresliore the owner thereof is 
only required to prove that he has had all the beneficial user of the 
foresljore which would naturally have been enjoyed by a direct 
grantee of the Crow'n. Foreshore in its natural state cannot be 
exclusively assessed, because tbe public cannot be excluded from 

iq) lirew y. liaryn (1874), V i. K. 0. h. 20. 

(A) //amittoav. J.-(7. (1880). 6 Xj. R. It. 566; Htaiyv. 7Aorn« (1870), 4 
I. It. V. L. 49.1. 

(t) ArO. V i’crlmotifA Oft (1877). 26 W. &. 668. 

{k) Infra rmxnmum mesDR witbin tlis lusoor. and not below or under 
ills juuiior, as adv(»catee lor the Oowd'i title have irequenily endeavoured 
lu mainUiu ; seo Stuart Moore, llwlory and Law of Koreiihore, pp. 604. 
646. 762, u.: Jjord AdPOtoU v. Wymyu, (190Uj A. C. 48, 60. 

(/) Jfsio, dc Jure Haris, e. 6 (Hargrave, Law Tracta. p. 27); A.*G. v. 
Kmtrum, [iSOI] A. €.646,661; l^luiideU v. <^ottmll(1821),6B.6f Aid. 2UB. 
.103; R. V. Alifc (1813^ 1 M. & 5. 652, 661, 663; see aote (/), p. 308. anU. 

(m) Ihckaur. ^Aaw(lS22), cited in Hall on Seaabore, Appendix, p. xlv. 
1 'be obeervations of the judgM in this cose most be taken with reference to 
the particular circumstances therein proof (Culmodyv. .Sotos (1848), SC. B. 
861, per Coltwak, J., at p. 892): for wreck may be panted tWro vutait 
and not injra manerium; see Stuart Bloorc. History ana Law of rorcshorc. 
pp. 48, 81. 470, 641. 648; Penry a CorporofroM ▼. Hma (1877), 2 Et. D.32S; 
and 11016 ( 9 ), p. 364. 

(«) lord AdcacaU V. ifemyir, 9%pra. at p. 69; compm titles MtKKS. 
HI)(£RAL8. AST) QUAKRin.^. V^. SX., pp. T.O?, 508; R&AL PROPE&TT ANP 
4 ’iiATTats hF.At.. Vol. XXIV.. p. M 6 . no:e (/). 

(o) A.-O. V. Km^rtan, tspm, at p. 664; because aseveraJ dsberyin 
the sea may exist as a separate incorporeal hereditament (ihuf., par liord 
liEKscimtx, at p. 664). 

A.-Q. T. JoSasonJlSlO), 2 Wik. (cir.) 87 ; A.^Q. v. fiumdos (1822), 
10 race. 360; A.»0. ▼. Pamafsf (1811), 10 Price. 378; A.^0. v. Tarry 
(1974^9Ch. App. 433: TForranv. MaM<»t(170S).8Mod. Itcp. 73; Fartman 
r. frki(s(ti/4s Fras Ftikart and Dredyert (1869). L. R. 4 H. L. 266; see 
p. 872. post. 

(f) WiUuinu r. W(Uat (1838), 8 Ad. k £1. 314, 329 (weir which by a 
ohanfs in the eoiirse of a river became a nuiaaooe to navjMtion): see btJe 
FisaBons. Vol. XIV., p. 692. By mnt before Magna cSarta the Crown 
eenld destroy tbe pobljc right of fishiDg; eee ihid,, p. 574. 
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exercising their rights belongiog thereto* and moreover it is 
pncticatl; un|K)e8ibl6 to prevent oocaeionai encroachment, because 
the cost of preventive measures will be altogether disproportionate 
to the value of the foreshore (rX No precise rule can be laid down 
as to the character and amount of poseeeeion necessary in order to 
prove a prescriptive right to foreshore; each case must depend 
upon its own circumstancee, for the ben^cial enjoyment of wlucb 
the foreshore admits is an exceedingly variable quantity (t). 


SlCT. I. 

The 

Saa^ore, 


676. Id proving possession by acts done on the foreshore it is Acti nf 
necessary that the acts were such that a lawful owner might do, ^‘wsi«nbip. 
and so done that those who were interosted iu disputing the owner¬ 
ship would be aware of them. Acts that tend to prove possession 
of a part of a tract of foreshore tend to prove ow nor ship of the 
whole tract* if it is of such a common character as would raise a 
reasonable inference that possession of one part was possession of 
the whale (f). The weight of the aggregate of many acts of owner¬ 
ship taken t<»gether is very much greater than the sum of the 
weight of acts taken separately (a). The acts re I umI u|>ou to prove 
)>oeseHHion must be done with the animus 
I’osscssion of foreshore cau be provtnl hy the same acts as KmmpWt. 
are eufhcient to prove i)OHS 6 S 0 ion to land above the high-water 
mark, and in particular by evidence of biking of sand, stones and 
8eawoo<i, and licensing porsons to do bo; inclosing and embanking 
ugainnt the sea, and enjoyment of what is thus inclosed ; erection 
of wharves, piers* groynes, and other works; taking of aneborag*: 
and groundage dues; mining; taking of wreck and royal fish* and 


(r) Lord AdvewU v. Young, North BrUi$h HaU. Co. v. ToungflSSTh 12 

App. Css. 644. 653; A.-O. for Inland v. VaudfUur, (J007J A. C. 30S 
(where the owner of the shore nCKleotsd to take pioceediogs at law agsinit 
A raiiway company, who had hid rails on the ahor aod Lord LuausORV. 
L.(\. sai^d at p. 371: " when he declined to cncomtier so great a litigation 
hr so Kinall a stake* ho exhibited proof rather ot his good sense than of 
iiDj infirmity iu his title. Still it is evidence agdnut him, but is over- 
home by the other evideuee'*). ^ 

(s) Lord AdvocaU v. Young, Norik liriiiMk Bati. i'o. v. Young, iuyru 
(tuning of stoue, sand and seaweed, and moliug a wall and a baibmg box. 
held sufficiene evidcuce to defeat the t.Vovn's claim in Scotland), usa^ 
foi forty years, unless it can be eliuvn to have originated in usurMtion, u 
evidence froin which usage anterior to that time rnaybeprcsumeafCAodv. 
Tilscd (1821), 2 Hrod. ht Bing. 4(»3 : Woterpark {Lord) v. FenntU (1869), 

7 H. L- Cas. 660). 

(t) lord Advocate V. Blanttfre (Lord) (1879), 4 App. Css. 770, 792: Jonu 

T. (1837). 2 M. A W. 326, 331; Seill v. JPeconokire (Date) (1882), 

8 App. Cas. 135, 165. 166; A.-O. Jor Ireland v. VandeUur, eupra, at 
p. 371; IU AUUtn't A'i<r<Jte(18a7), 28 L. T. (o. s.) 337; it ia not necessary 
that the acts should be brought to the kuos'lcdgu of the Mrson interested 
in ^puting the title, but omy that they arc ot such a cuaracter that he 
or his agents could have perceived them (Jonet v. Wiilianu, supra; I/rrd 
AdvomU ▼. Bfoalvre (Lord), euma). As to proof ol poesnsion o! a severe 
fUhery. see title Visirp.Kfaa, Vol. XIV.. p. 58.5. 

(fl) Lord Advocate v. Klantgre (Lord), tapro, at p. 791; A.-O. J. Emenon, 
[1891] A. C. 649, 659. 660. 

(6) Philpoi V. Buik (1905). 21 T. L. R. 634. C. A. (placing stones on 
foreshore (or the sole purpose of protecting riparian land creates <mly an 
eaaetficut); see also Le Strange v. Bowe (1866), iT.k F. 1048. 
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the enjoyment of a several fiebe^ over the fore 6 bore(^); shooting 
over ue foreshore (d)* and paying for the borial of dead bodies 
washed ashore or found thereon (<). 


677. Acts done by the public on the foreshore are not the acts 
of the Crown upon which it can rely as evidence of possession 
by the Crown, Plough they may tend to derogate from the allied 
posseeaion of the person claiming a possessory title in the foreshore, 
and, if carried far enough, may deprive his possession of that 
exclusive character which is necessary in order to establish a 
prescriptive right (/). 


678. To establish a possessory title agaiobl tbe Crown sixty years' 
possession roust be proved ( 9 ), but as between subjects twelve years' 
possession is Bu{)icieDt(b). 


(fi) IJaJo. do Jure Man^. c. 0 (HergruTo. Law Tracts, p. 27); v. 

«/aari (1863), 2 U. At iX 347 ((akiog Mud preventing porsous taking sto&os, 
•and aod wreck); A.-O. v. ToMliae (187V), 12 Ch. li. 214 (gravel); A.-G. 
T.//afimrr(]858).3]L. T.( 0 . 8 .)379(coal); rfp<m()829J, I Knapp, 

no,P.C.(«iawc«d]; Brew v. 7/nrra(l874), 11 1. R. L. 108. Ex.Cb. (trover 
liCH f 0 r taking seaweed i hougb ni igatlicred); Cn Imrrd^ v. Po 10 9 (184 8), 6 0. D. 
SCI (sand. Btonea aad seaweed); JMy v. Murray (1880), 17 L. It. Ir. 186, 
C. A. (eoawecd); //saly v. Tkoras (1870). 4 I. U. 0. L. 406(scawood); Chad 
T. Tilted (182J), 6 Moore (c. 1 *.), 186. 102 (embankment of foreshore); 
T^SirnMt V. ^ow« (1866). 4 V. k T. 1048 (wreck, groynes and licensing 
takingoi musHels); A.-Q. far Ireland r. Veiidri9vr.[]d07j A. C. 369 (quay); 
Van JHmen't land Vo. v, TabU Cape Marine /forenf. |1906) A. 0. 92.?. C. 
(pierv are evidence of scIrd of tlie foreshore); Le Alston’t Hetate (1867). 
28 L. T. ( 0 . a.) 337 (stages); Lord Adoocate v. (Lord) (1879). 4 

App. Cse. 770 (cutting reeds, taking se.aweed, sand, or stones, and depositing 
matter on foreshore); Lord Adroeate v. Vouna, Norik Brititk Rail. Oo. T. 
Toun^ (1867), 12 App. Css. 644 (emhanldog foreshore and taking stones 
and seswevd), Semfion v. Brown (18S6),4 B. k C. 485; A.-Q. v. Amorson, 

ra A. C. 648 (letting of fishing pla^s on shore by copy of court roll 
once that the shore is within the manor). As to evidence of owner- 
sJiip of soil of fishery, see title FiSiUiBies, Vol. Xl^^. pp. 686 ei tea. The 
fact that cattlo stray from a manh on to the foreshore is not evidence of 
pOdscMion. though it 11 if they are put there (A,-0. v. Chamhert, A.-O. v. 
ftree (J868). 4 De G. A J. 66 ; Lon Advoeate v. Illantyre (lord), rttpra), 
(d) Fibkardi^ (Lorti) v. Parosll. [1908] 2 Ch. 139; see pp. 373,374, ^tU 
(e) This is evidence of tbo right of the lord of the manor to wreck within 
his manor (Burial of Drowned Persons Act^ 1808 (48 Goo. 3. c. 76), s. 13. 
and 1886 (49 & 60 Viet. c. 20). e. 1). Burying tJic dead and looking after 
the living mid securing the go^s for tho owners is a luSlcient considera¬ 
tion for a custom to nave the best anchor or chattel from a stranded sUp 
(Simpiofi V. BitAwood (1691), 3 fjev. 307). hot such a custom ii bad nnleei 
thm it u ade^jnate consideration {Gtere v. Burlontham (1682), 3 Lev. 
65)r As to tbo liability of local autboritles to bury dead b^ea foond on 
tho foreshore, see title Bcniit avd CR£ilATio>j, Vol. III., p. 647, 

(/) Lord AdtocaU v. Poany, Nortk Drilitk Rail. Co. v. Young, eupra, 
at p. 554 ; A -G. v. Bnerton, tnpra, at pp. 661, 662; Biouni v, Layard 
(1888). [1891] 2 Ch. 681. n.. C. A.; .YefU v. Bnonthire (Duke) (1882), 
8 App. Cai. 136: Jokfutoa v. O'NeiU, [1911*] A. C. 662. Sneh aote do 
not oiocssarily lead tirthe inference that the owner of the foreshore 
has abandoned his right to the soil (FUfoairick v. Bohtneow {1826), 1 
Hud. k B. 685). 

(g) Crown SniU Aot, 1769 (9 Geo. 3. c. 16): Oown Suits Act, 1861 
(24 k 25 Viet. e. 62): see p. 366, ante ; Jgmmersoa v. MaddUon, [1806J 


(A) For note (A) see p. 371i poit 
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679* Ai against a trespasser it is not necessary for persons 
claiming forcBbore to prodace evidence of possessioii sufSeient to 
displace the title o! the Crown; and it is not open to the trespasser 
to give evidence of acts of ownership bj the Crown, anless can 
prove that they were done with the knowledge of tho person 
claiming possession (t). 

Si’L-swrr. 4.—/./ejWji, 

680 ^Vliere an island arises iu the sea or in tidal waters, it 
facie liolongs to the Crown, unless the loene on which tho 
island is has been granted li> or belongs to a snhjeot, in which case 
tho island ia tho property of the subject by reaHon of his grant or 
t>os8CSBion (j), 

681. Where an island ariKes in a river, whether tidal or non* 
tidal, to tho soil of which the riiiariau owners are entitled vtqne ad 
medium filum aqiue, the properly in the island is fixed by ascor* 
taining whore the meifium /ihunaijme wvM be irresjieotive of the 
island, and apportioning to the owner of tho IhmJ on each side of 
that line so much of the island as may lie between that line and 
his riparian laud; for tho ownership of uu n>land follows the 
Qwnci'bhip of tho soil before the island arose into oxistynco(it). 

682. AVhero an island is caubcd hy a sudduii act of water in 
rusting olT land or by a sudden recession of tho \Yator no change of 
ownership occurs. Where an island arises in a Hevcral fishery, thr: 
owner of which is owuer ol the bed, or in a river wheru ono perHo.. 
owns the whole bed, the island belongs to the owner of the l»od and 
not to the riparian owners (f). 

683. ^^hen riparian owners are entitled to a part of an island, 
they should take poeeossioo and keep up their boundaries, otherwise 
they may lose their rights, because their ow. ersbip ie affected by 
the position of tlietir«d»u7n JUumt for this is a movable line changing 
as the river gradually and imperceptibly changus ite course and at 
the same time afiectiug the ownership of Che bod and all that is 
ou it. 


A. C. 560. P. C.: ihe d. ITrttt v. J/er/ii (1635), 2 Bing. (s. c.) 180. A 1 cm 
time will suUicc it the circutniitaDcea aliuw ol ajury prcftiiiiiing aloat mut; 

MemuranduTQ of Sir TLomaA Farrer of tho Boar*! of Trade (Sinart 
Moore, History and I/aw <ff Koreehore. p. fiU8). 

{k) Real PTOjicrty LiroiUtion Acf. 1874 (37 k 38 VkC c. 57). 

(•) .^aihit 7 f Oorporaiioji v. Itmll (1874), L. K. 19 Kq. 558; Ilarrtnf r. 
rknA^.iiyrQrth (1825), 4 B. & 0. 574. 503; v. Uftrtei (1046), Aleyn, 

10 . 

(i) Halo, do Jure Maris, tt. 4, 6 (Hargrave, Ijiw Tracts, pp. 17, 36). 

Ik) Ibid.; Stuart Moore. Ilielx^ and 1/aw of Kondhore, p. 405i 2 Braot.» 
2. The above niie will not wways bo applied; see (heat Tarrinqton 
f'omMOM Caneervatort T. Moora gleeefw, [1904] I Ch. 847, where it wan 
Md in the circamstanrea of that ease that one riparian owoer^a land only 
extended to the faediam filum of the ebaooci betweM the island aud lus 
nparian land. In America no aeoooot ii tak^n of the smaller of the two 
channels where an island Hee more to one itdr of the river than anoiUer 
(AoffeU. Right of X*roperty in Tide Watare, p. 42). 

(1) Rale, de Jure .Mariii. ee. 4. 6 (Hargrave, I aw Tracts, pp. 17, 86) t 
Stuart Moore, History sod Law of ISeries, p. 149. 
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684. The eame rales beem (o apply to a eandbaak in a river 
which uncovers at low water (ta). 

Sub-Sect. b.^Ea^rntnU. 

685. Easements of all kinds may be acquired over the foreshore 
in exactly the same way as they may be acquired over any other 
laud» provided that they do not interfere with public rights over 
the foreshore (n). 

When the act relied on is an interference with the soil, such os 
the erecting of groyTios to protect the adjoining land, it is a (|ueBtion 
whether such interference amouQts only to an easement, or to an 
act of i)csses5ioo and ownership of the soil 

SuS'SbcT. G. t'yjkU oVfT Iht Fvmhort. 

((.] Sni'iijnlvm, 

666 . All persons have a right U> nuvigiUe over the foreshore, 
that is, to pass »ud roposs in shiiw, incliidir»g the riglits attondaut 
on the right of navigation, such as anchoring ami niooringi^j); but 
the right must lie exercisod rcosonahly and with due regard to the 
righlH Huliservient to tbe right of navigjition which Urn owner of 
tiio foreshore may havefey). 

On the other hand, the owner of the foreshore must do nothing 
which interferes with the right of navigation (r). 

687. The public has no right of passing along or across tlie 
foreshore (i), except iu tbe exercise of the rights of navignlion or 


(m) irrdd4*r^nni v. PMerton (1804), C Ahir|>li. (IH. of Sees.) 002. 

(n) Sot; tiilo Kasl^jents aku 1'kokit:< a Vo). XI., pp. 24*1 

ti $e*l.: Mer.cr v. [ J004] 2 i'U. 0.14; amJ llio text, tR/r«. 

(tf) PkUyof V. Bfilh (llHlO), 21 T. L. K. 034. r. A. If tho M'i ik done witli- 
aut poir«i</oiw/i only an coKeTiiotit m acquired (iftid.). As lu tim 

raluo to he aUitohed to oretlions on the slioi’o.Hud their oh an ge of poAiiion 
on Iho qQC»tjon of owncrvliip, m aliM I.f Strung v. Howe (JSCS), 4 K. A: l*\ 
1048: Dean/ori HhtU) v. A ini Vo. (I1HI4). 2nT. L. It. 602. 

ip) Gonn V. Free Fit^htre (1800), 11 li. L. Cas, 192: v. 

\yright, [1897] 2 tj. 11. 318, V. A. As to the rights of v<*>;scU vmplovi'd 
io ]ircreut sinu^liiig. see p. 373. jw«l; u to the extent und usturc of the 
right of navigutjoD. Me p. 400, poet. 

ny) Volehetter Corporufion t. Brooke 1(k4A), 7 Q. h. 330; The Octoeia 
SltUtt (laST), e Aep. M. }*. 0.182; Tke Swift, flOOl] P. 168. 

if) A,‘G. v.(/oitHioB(lK10).2Wile. (CH.)87: a. t. Gfon'^rnor (Lord) (1610). 
2 SUrk. 511. The owner can only justify a nuisance on tbe foreshore il 
it was cruat4?cl under statutory power or after a writ of ad guod danmum 
and inquest thereon, for, aa the Crown ha* oo ri^ht to use itM title to the 
foreeliora as a nuisanca, or to place upim that sod wliat will l>c u nuisanc^^ 
1 0 1 he Crown's suhjec ts, so, t oo, tbe su hj cc t as t h e Crown's grau i ce catmot do 
so. as he takes subject to the restriction on tbe Crown [A.dj, t. tfoAnson, 
*\tpftt). The Crown has a right to abate a noisanoe not withstanding it be 
ou tUf' laud of a subject (X'O. v. BvrriHge (1822), 10 Prioo, 350; 
r. i^rtrm^trr (1811). 10 Price. 378; .4..f7. ▼. Tmy (1674). 9 Oh. App. 423 ; 
A -0. V. TamfiM (1880), 14 Ch. D. 58, 50, 0. A.). As to fisheries in 
rolfttiM to navigaUoD. see title Fi$ur.uxu, Vol XIV., pp. 591,592. 

ID The for»«b ore is not a street, highway, or public place within tbe 
meaiimg of I be Gasworks Claosea Act. 1847 (10 5: 11 Viet. e. 15). t. 3 
(.Vrtddock V. If ^iUascy Local Board (1886), 55 L. 3. (q. B.) -67); see title 
Gap, Vol. XV. f. 326. note (f). 
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fishery, or in respect of a leTrfolly dedicated right of way from one ^ 

place to another over the foreshore; there is no right of stray or 
of recreatiou there* and uo right to go across the foreshore for Ssashore. 
the purpose of gettioff to or from boats, except by such places only 
as usage or necesaity has appropriated for that purpose (0* 

There is no general right of loading or unloading, Iiimling or 
embarking at pleasure upon any part of the seaslmro or land 
adjoining thereto except in ea.se of ]»eril or necessity (a). 

688 . By immemorial custom the inhabitants of a parinh or the lUtHiuof 
fisherzueu of a village may have acquired an easement over the luUabiUhot*. 
foreshore or lauds adjacent thereto (u). Though the public has uo 

such right, the court is reluctot to assist by inj unction the owner 
of the foreshore in rcKlrainitig acts which in themselves cause no 
injury to him (x). 

689. Any )»erson who is duly eiiipluy(!d for the provontion of rjcveiKuNiuC 
smuggling when on duty may pass over any part of tho foreshore, 

mill tlio otlicer in charge of any ve&k*l or lH>at employed for tho pre¬ 
vention of smuggling or acting in his aid may haul such vohsoI or 
boat upou the shore, except where it is a garden, plmuro grt)uud, 
or place ordinarily used for Imlhing madli 11 ( 3 $, and may moor such 
vessel or boat upon the forcbhore for such time us he dcciub uoccs&ary 
and proper (y). 

(ill) 6ho9iinf. 

( 1 ) In Ornerol. 

690. The right to hhoot and take birds on the foroslmre is a ^g^turcof 
profit dprcuorf, and can only be acquired in the same way and by 

ihe same class of ])eruoD8 as other yrofiu i prendr*' aro acquired (r). 

As the public is iucapalile of acquiring u proJit d prnnlrr, there 

(t) Blundell v. dntUmU (JS31), 6 B. & Aid. SOS, 8.1, approv<Ki in i^rtne^* 
rs<m T. MaiUtf, [IU04] 2 Cb. 213, 223, C. A.; citinpare title Fkkrif.s, 

Vol. XIV., p. o56. 

(f<) Jilundtli V. CatkruU, $upra: Brinekman t. BntJcft* $upra: wo tHle 
PisnunRS. Vd. XIV., p. 576. Ah tu the huiUing^f 
utie asm Xaviuaiios, Vol. XXVI., p. 548. 

(w) Mercer v. Deniu, |]U04J 2 Cb. 534 (cuHtniu for HsIjonikiu hjliabi- 

laniH of a parinb to dry iicU allowed); (’orftorotwn v. ikhlin^ 

(lOJO), 22 T. i*. It. 2Sb (cuKtom for iHlinbitanin to pui diairn on ilio fore* 
hliorc uot allowed); Ait*m v. (1876), 1 App. 450 (when Usher- 

men bavc AD imtnciiiorijU naU( to beach boatK oti gn»ijiid adjoining Jb 
iiarbouT. and a local Act autuoriaea a yearly paymiuit lor Ibe privilogi*, 
the owner of tbe ground must either penult the fotln'injeD U> use the ground 
or provide other grounds equally suitable for tbo purfMiac). 

(x) Behrtn* v. Bickardr. (1905) 2 Cb. 614. The court may, inatcad of 
craodng on injuaHion. make adecUratiou of fbe i)wijer*a righu (IHvfideU t. 

('lUUraU. supra, at p. 31G; Alandtrduo (7r6rm Conucil t. Woodi, [1890| 2 
\'h. 706 (preaching on foreshore; injuiJCtioD refused); Brighton Corporation 
V. Poeli^am !1*^8). 72 J. K 316 (same ofrcn<*l^ iojunefion granted); 
r^mpare J^rtnekmafi v. dfalley, supra). 

(y) Customs <>>osoiidalion Act, 1876 (30 A 40 Vtct. e. 36), ss. 194. 196. » 

As Co the poven of a receiver of wreck, sec title .satFPniG ahv Navioation, 

Vol. XXVI., pp. 649 rt 

(s) JilsAoMings ilord) v. PuresU, [1908] 2 Ch. 159. A#to w^ls A 
prendre generally, see title Lasbmbvts sno TaoriTS k I^hkxbeb, Vol. Xl.« 
pp. 336 H Hq. 
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u( no i^eneral right to shoot over the forest to re^ either when the tide 
IB io or when it is oat (o). The same rule applies to chaaiiels of 
tidal rivers and to the 6ea» lor the public has no right to use the 
Itighway of such tidal water lor such a purpose (b). 

691. Where the soil of the foreshore is in the Crown and no 

miscliiof or injoz^ is Iikelj to arise from the exercise of such a 
right 1)^ the public, it is not to be supposed that an unoocessHry 
and iigurioQB restraint upon the practice would l>6 enforced by the 
Crown as the pat rue (c). 

Where the foresliore belongs to a subject be is entitled to the 
right of shooting thereon ('/). 

\\*her6 the foreshore is parcel of a manor it forms part of tlio 
den Iesne lands, lor it is pari of the waste of the manor (r), and a 
grant of free warren will tlicruhtre extend to ami include Um fore- 
sliore (/). 

(S) Arttikrg (UtU Ui/U 2Utn>fi4. 

692. Where any land, the use of which can 1)6 regu luted by 
byo-law's under tho Military Ijands Acts, 18U*2 ami 1900 (<r), abuts 
oii any seu or tidal water i)r shore, or where riHeor artillery practice 
is or can be carried ou over any sea, tidal water or shoro from any 
Auch land, bye-laws may be made in rolulion thereto to secure tlio 
public from danger </«). 

693. It li hye-lavv injuriously alTects or olwtHJcts IhooNOrciso oi 
any privato right of any pet'son, that person mustbecoiuponsiLU:d(0< 


(/i) BtHHikil V. CaUentil (18J1), j 15. A; Aid. 20S : (Lord) v. 

[lUOS] 3 Ph. m; M.i> uImi //«rnVoH v. iCMind (Onkt), IISU2J J 
y. II. M2, c. A-; Hkkmitu v. MaUey. flUOOJ I Q. 15. 752, C. A. 

\b) J>'iizkurdiiufe {Lord) t. PHirtU, lupm. 

(c) BluruUU V. CatieroU, 9npra. 

Iri) Pitshanlin^ (i^rd) T. ri^netl, tapra. 

{e\ J^otU r V. L'rSan ('omsci/, [ lOUS) i K. B. 048, S5S. A. 

(/) Grunts of free warren sc<*)u invunnldy lo huvu (Won resLrictod to tlif 
InndM ol the graalee. Wbnn tiurt rcstnction tint origfuuled in 
nxikuowD, butituppeary fromttcoiDmitu»ioaof the 5Ch Juno. liSO, cnniilcHlon 
I lie Patent RufU S £dw. 1, ni. 15 d., tb&t by rcuon ot an itackiit oidinuacf] 
(DOW lost] tho Kiog did not grant froe isurren except over the detaesjo 
lands gf tbo grantee. As t4i the mtraining eSect of Magna Charts on thf 
roy;d riffht of fowling on the foreshore and banks of riven, see iStuart 
liiKtory aud Law gf I'uherics. pp. 6 tt $cq. 

< 9 ) 65 it AS Viet. e. 43 ; S3 6^. S4 Vivt. c. 5S; see. generally, titlo KoTai. 
Foiu.'SS, Yoi. XXV., p. 9S. ** Lund*' meaoi^ land under the management 
oh a decrctary of State, hetber vested in tliu Cruwu or in the Secretary 
n( Stale, or in a person in trust for tbe Crown ur the St^creiary of Stale, 
nr appropriated by or used by tbe AdniinUty for any pujpoee of Hir* 
Majesty's nary, or belonging to a county association or vested in that 
.uscKuation, or in any pemii as trustee for the assoclatiou, or beloxiging U> 
tive Royal Naval Volunteer Keservea ; and includes tbe <»{ the sea, or 
any lidal water, or any easemontou or over lands or any rightof intorlerouce 
with the free use of any land (MUitarv l^aods Act, 1892 (66 & 66 Viet. c. 43). 
10 . U (3), 28; UibUry l^ids Act. lUOu (63 ^ 64 Viet. o. 56), as. 3 Ub 3; 
Terhtorial and Eeeervc Forces Act, 1607 <7 Edw. 7, c. 6): itat. R. 6; 0.. 
1912, p. 1211 ; Naval Lands (Voluntcen) Act, 1008 (8 Edw. 7. u. 261 
(k\ ViUiary Lands Act. 1900 (63 & 64 Viut e. 56), s. 2 (2); MiUtary 
Lands Act, 1602 (56 Sc 66 Viet. c. 43). i. 14. 

(i) Uilitary Uuds Act, 1900 163 .v 64 Viet. e. 56), s. 2 (2) (aj. The 
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If it injuriously affects any public right, the consent ol the Board of 
Trade must be obtainod(i). 

694. Before consenting to a bye-lnw, the Board of Trade must 
cause notice to be given by advertisement or othorwise in tlie 
locality in order that any town, harbour authority, or other local 
authority or person interested may have an opportunity of iiuiking 
objections. These objections must be considered, and tho l^oard 
raust make such inquiries as appiiir to be iitH*eHsary for tiio 
purpose ol itscertaining that the l>yivlaw will not unrcasonaldy 
interfere with any public right (2X 

695. II the Board of Trade, alter such iiiquirioa, is satiniiod Uiat 
tlie reRtriction of any public right is reejnirod ior the safety of the 
public or for the exigencies of tho military or naval pur]xiRe for 
wliicb the area to which the bye-law applion is used, the Board nuiy 
consent to the restriction of the public right to such extent an in 
all the circuniKtaiioes of the case soonis roasonahlo^w). Where any 
part of the uvea to whicli the bjo-law applies is vested in the 
Crown and under tho management of the Oonimissioners of Woods 
and ForoHts, thoir consent in writing mnsl Iki nUtained (n). 

696. After a byo-law is made, the houndarios of the aroa alTected 
must l>e marked out by penuanent marks, but if this cannot be 
conveniently done, the boundaries must bo described iu the bye* 
laws, and while the area is iu use for military or naval purposes 
sufficient moans must be taken to warn the public from entering 
the ar6a(o). 

(iv.) Bcihitiit. 

697. Tiiore is no common law right (or the public to use the fore* 
shore for the puri>oso of bathing, and as there is no sucli right to 
loathe in the sea. the public may not go across the foreshore for that 


romiwiiHtttiuA if ovt o^ed must kesMcertaioed io roariiisr provided by the 
JiUnds ClausvH Acts, in rcHpect of coiu|fenMAi.ioQ for laud tiiken otherwuto 
(Lan by agroerot^at (MifiUry Landit Act, lUuo (6^ & G4 Vict. e. UO), 

2(2) (a) sfeuUoCuiiriTLSoaTPcncHAS£ i)v Lamd and ('uMrsNSATiosi. 
Vol. VI., pp. ISS sf isq. No byo.lav oisy take away or prejudicially affect 
asy right of comuiOD (Military Lauda Act, 1S02 (55 h 50 Vict. c. 43), 
%. i4); »ee title Commons anu Riguts of Common, Vo). IV., p. 513. 

(k) Military LmimU Act, 1000 (03 & 04 Vict. c. 56). r. 2 (2) (b). For tbii 
purpose ’'public right meaos aoy right of uaTigatioa. aoclioring,ground* 
mg, fishiog, balhiug. walking or recreation (ibuf., s. 2 (4)). 

(l) /5td.,s.2(3j. 

in) Ibid,, B. 2 (2). (b). 

(a) ytid., A. 2(2)(c). At to foreahure under tho managOTneut ol the 
^ 'omnjiMioneTt ol Woods and Foroett, too title constitutiomal l^w. 
Vol. VIL. pp. 142 ti itq. 

(o) Military Lands Act, 1900 (63 6l 64 Vict. e. 56), a. 2 (5). If a person 
commits a breach of a bye-law be may he removed from the area by 
any constable or oflieer autboriaed in mviner provided by the bye-law 
and be taken into custody without warrant, and be is liable to a fino 
not eicoeding £5; any venide, animal, vessel or thing found io tho area 
in contravesuon of the bye-law may be removed, and on due proof of 
•neb con travcjk lion may ho decided by a court of summary jurisdiction 
forfeited to tho Crown (Military l^ds Act, 1591 (55 k 56 Viet. o. 43). 
*. 17). 
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purpose either on loot or in betbiog machines. TbU rale applies 
whether the foreshore is the property of the Crown or of a private 
person (p). 

696- A right to use the foreshore for the purpose of bathing may 
be gainod by custom or prescription either by the permanent or 
temporary in habitants of a vilh parish, or district (f). 

699. The right b> bathe, if it exisle, must be exercised in cod« 
formity with the general law, which forbids indecency, and it is an 
indictable offence, punishable as a misdemeanour, to bathe at any 
place where persons cannot bathe without indecent ex))OSuro. It is 
no defence tliat as long as living memory extends there has been a 
usage to Imtlie at that particular spot(r). 

700 III eortuio localities (s) the local authority has power to 
make bye-laws (t) for fixing the stands for bathing machinos. and the 
limits within which poreons of each sex shall l>e set down for 
bathing, and within which they may bathe; for preventing indecent 
exposure; for regulating the manner in which lathing machines 
shall be used and the charges to be made for the same (»); and for 
regulating tho distance at which vessels and boats plying for hire 
for pleasure shall be kept from persons bathing within the prescribed 
limits (a). 

Tim lo&il authority may also make Iveduws with regard to any 
public bathing, whetlicr from inachinos nr not. for regulating 
the hoiire of ^tiling, and for enforcing Urn provision and main* 
tenaiieo by persons providing accommodation for public bathing of 
life-saving apparatus or other means of protecting bathers from 
danger (6). 


(p) Brinekmnn v. MatUif, [1004] 2 Ob. 313. C. A.; /iUndell v. 

5ti.k Aid. 2CS; Parker v. VUff^ (1903). 2 L. 0. K. 60S. 610. 

{ry) Blundtil v. CattntUI, rupra, at pp. 289, 306; JAaitdvdno Urban 
Council V. iVoodt, [1890] 2 Ch. 705. 709; HrincAmrin v. ifafiry. TUjrra, 
where the n^^lit was claimed by prescription aod by custom in respect of u 
particular tenement ai^l as a common Uw right; bso &]$o Itoird v. Brim* 
(ISSO), 16 Ch. D. 440 (claim for an eosemeot over foreshore for batfaiDg 
uachince); A.-O. v. Ilanmcr (1838). 31 L. T. (o. s.) 379. 

(r) H. V. Rtrd (1871), 12 Cox, C. \ (bsthiog near a footpath frequently 
nBtA by women); v. Cntndcn (1809). ? Camp. 89 (batliing near recently 
erected houses from which the bathing may be socn); «ieo title Oriuikal 
Law ASJi Pm>cXDURB. Vol. IX.. 537; as to tJie mcaoing of ** place.** 
seo H. V. W(Unrd{mi], UQ. h. D. 63,C. C. K. 

fs) Namely, places to wlueh the Town Police Clauses Act. 1847 (10 A 11 
Viet. 0 . 89). s. 09. has been applied by Local Acts, or to which the Public 
lU'altb Act. 1875 (38 it 39 Viet. e. 35). s. 17). applies; see title Public 
ilaXLTH AKD LoCAt ADMINISTRATION. Vol. XXIlL. p. 500. 

[t] Town Police Gauses Act. 1847 (10 A 11 Viet. c. 89). a. 69. The 
powers siren by this provision apply to both public and private property 
{PntkfT y. cu^ (1903). 8 L. G. R. 60S). 

(a) This does not ioelnde power to fix the amount to be charged for the 
036 of towoU and balbing costumes (Purler v. CUm, tvpra). 

(а) Town Polico Gausos Act. 1847 (10 11 Viet c. 89). s. 69; PobNc 

Eoalth Act. 1875 (38 6c 39 Viet. o. 56). a. 171; see oots («). topro. 

(б) Public HcalthActs Amendment Act. 1907(7 Edw. 7.e.33),R. 92: see. 
further, title Pcblic Hbaltti and I/ocal Admin istratiok, Vol. XZUI., 
pp. 600 , 601 . 
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701. Though A local autboritj may have power to licaoBo hathiog 
machines, each liccneas do not confer on the iicensees any right to 
place their machines on any part of the foreshore which is private 
property (c). 

702. There is not at common law a general right in the pnhlic 
of entering on the foreeliore for the purpose of taking seaweed (<0. 

Seaweed cast above the high-water mark is the property of the 
owner of Ae land there (c), and when cast on or growing on the 
fore si lore it is the property of the owner of the forosbore. who ciui 
maintain trespass or trover for the taking thereof (/); and 
|)os66SBion of the foreshore is sufficient lo sup|)ort such actions 
against trespassers O?); but drifted and ungalhored soawood is not 
the subject of larceny (/<). 

The regular taking of seaweed by the owner of tbe foreshore or 
his licensees is evidence of bis possession and ownership of llie 
foreshore (i). On the other band, tho taking of seawoeii by tho pnhlio 
does not displace a titio to tho foreshore founded on an ancient grant 
explained by the user of the grantee {k). 

Seaweed below the low-water mark holongs to tho sovereign 
within whose torritor>* it is situalod, and the lord of a manor or a 
subject can only establish a title thereto by a grant (mm Uio 
sovereign, or by such long and undisturbod enjoyment aa to give 
him a title hy prescription (1). 

703. A right to lake soaweerl from the foreshore may he 
acquired in exactly the same way as the right to any other profit 
h pmfire is acquired (m). 

A grant of a right to take seaweed invoIv(?s in it a grant uf a way 
over the land if it caunot be taken without (uy 

(vi.) SheVt. 

704. The public has no right to take shells from the foreshore, 

-— - - —— I ~ ~ - 

(c) Mace v. PAt^e9x (1S64), )5 C. B. (K. S.) 000. 

(d) /iewa V. (1S33), Ak. L K. 348. 

•e) Love V. (hvett (1832), 3 B. & Ad. 863 ; Ilamilttm v. ^.*<7. (1880), 8 
L K. Ir. ass, 676. 

if) (JalfMdy V. Kove (1848), 6 C. B. 861 ; Bw v. Ifnren (1874), 11 
I. K. C. L. 108. Ez. t1).; MulkoOand v. A«^(]K74). 9 I. R. Eq. 47J. 

(^) Corporation v. I vail (1874), L. K. 19 Eq. 688; SUmey v, 

Keane I. L. T. 212. 

(A) B. V. Vlinlon (18C9), 4 1. K. 0. L. e, C. <1 R. 

(i) Lord Adroc<it8 ▼. biantyre (lAnd) (1879), 4 App. Cjw. 770; Duly T. 
.Ifumiy (1885). 17 L. R. Ir. 186; Bealy v. TA/>nu (ISM), 4 i. R. C. h. 405 1 

ColviOi^ V. R^e, Cttpvd ; Stenty t. JCeontf. 9«piv. 

(A) namiUon v. A.'G., ivpm; Lord Adrveate v. TeiMC, xVerlA BriUA 
Rail. Co. V. Youny (1887). 12 Ajip. Cas. 644. 

(l) Ransit V. Fipon (1829), 1 Knapp, 60, P. C. 

(m) Hamilton v. A,-G. ntpra, at p, 576; Wy»e w. J^hy (1875), 9 
1. E. C. L. 384 (claim by occupier of a farw); Stoney v. Keanes eunra 
^claim itoder Statutes of Jimitatioa); A. G. x. Banmer (1868), 31 L. T. 
10 . B.) 379 (frtoKoIfiers by preMtlption and rnpyboldm by eiutom); i»es 
title easkvxvts AJfD PaoriTS 1 I^odrk. VoI. XI., pp. 243 et $eq. 

{«) Baird T. Fortuno (1601), 4 Mioq. 137,161, B. L, 
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sItboDgh ther« msj be a geoeral right to take the shell-fieh which 
are there (c). 

(til) Onv$l» ^ont4, tmd Sand. 

706. Grave), etonos, and sand, even when washed up by the sea 
on to the forswore, are part of the freehold and belong to the 
owner of the forMhore(p), who may deal with them as be pleasee 
and license others to do eo ( 9)1 provided that such acta do not 
amount to the removal of a natural barrier agaiost the inroads 
of the B 6 a(f), or cauee injury to the land abutting on the foreshore. 

706. A right to take gravel, stones, and naod ie apr^^f d prendre, 
and can only be successfully claimed by the same class of persons 
who aro able to sustain a claim to a profit h premlrc in <^lieno 
Bolo (i). Consequently inhabitants of a parish, or occupiers of land, 
cannot, either by custom, prescription or grunt, have n right tt 
take aund, etonos, or gravel from the foreshore, whether ve^^ted iti 
the Crown or in a eulnoet, for the purpose of manuring thoii 
lands or repairing the highways in the parish ( 0 , and highway 
authorities are in the same position (a). 

707. Highway authorities may toike stones fur the repair ol 
the highways in thoir jiHrisbee from any foreshore therein, making 
satisfaction for damage done to the lands by carrying away 
the stonoe, but tho consent of the owner of the land or a licence 
froju the justices must also be ohUined^h). In no case may they 
take stones from the foreshore if the removal will cause ilanuige or 
injury by inundation to the lands adjoining or increase the danger 
ol encroachments of the sea(<). 


(d) IhtwU V. ihr (leOl), S ilos. & P. 472. Ah U* l))e right vt tlic public {•> 
dc)Ki>ut »hci1.ri«ti <iii ilio forebliore. sen title riKutuiAs, Vol. .\1V., p. 075. 

{ft) lUeH'ett V. Trtgmininy {1835). 5 Ad. Sc Kl. 554 (Auud Mown l>y tiic 
v>n\d ahovu llis forcAiorr (he owner uf tliv land]; /.r Strninjf v. 

/A»wr (IKUG). 4 F. ^ V. )04a. 

( 4 ) ilttlo. do Jure Msm.c. ii (Ilar^iavc, Law Tracis, [>. tl). The comsUot 
and UHtiaJ retelling of gravel, livawrod, and h.hiU Ih cvidrrioe of owner* 
«Jup of the rorenhori^ (i6id.). 

(r) J.*6I. V. Tomfinc (1S79), 12 FIs. D. 214; Vowp^r {hurl) v. )Mkn 
(IS 10). 17 Ves. 12s ; Cknikr. IKyafl (1810). 3 5!er. CSS. As to the statutory 
K'lithdioiii on tho Caking of luatorijU fmiu the forcaliuro. see pp. 383. 384, 

pc9l. 

(i) Sve title Easeuests ano Paums A PaiEKi>kK, Vul. XI., pp. 341 
ei $eq.; A.'d. v. /Janwur (185S), 31 L. T. (u. s.) 379 (frecholden hy 
preiohplion and copyholders by custoto); Chfitn^hi {Lord) x. i/arris 
ri9U8| 2 Ch- 397, C. A. 

(1) (‘onMiU T. J^icAolAon (1803), 14 C. B. (K. s.) 230 (InbaLiitauis ol a 
(Viriab); ifoCTuisKira v. (1664), 4 I. C. L. It. 320 (occupipis ol 

land]; OxMden x. Pcimtt <1831), 2 B. & Ad. 236. 

lo) Paditiek v. KnMl (1852), 7 Exclt. 864 ; PitU v. KiRgsinvige Highway 
(1871), 26 L. T. 196 (olaim by board sa representiug iDuabitanta); 
notr(< V. Brel (1851),'IS Bcav. 347 (injuActloQ granted against highway 
»nrviy'ri although plamlifTs title was pnrelyle^ and not clearly 
out), 

(f) Highway Act, 1835 (6 & 6 Will. 4. e. 00). e. 61: sec, further, tifl4 
Highways. Hrasm, aun Biudoes, VoI. XVI., pp. 109 el Mg. 

(e) Highway Aot, 1836 (6 A 6 Will. 4, c. 60), i. 62; Pitt* v. King$hrvlf 
i(igh90f hoofd .mpf. As Ut whether the foreshore is within the panan, 
see p. S82, pout 
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708. All |)ei* 60 UB ri^ident aud dwelliDg iu tbs coimUas of Devon 
and Cornwall may Uikc sea-sand below the fall sea mark for the 
bettering of their hud aod for the iikcrease of corn and tillibge» 
paying the duties ia force in 1C09 or each reasonable comi^ositions 
as by agreement with the owners of the soil shall from time to time 
)>% made(d). 

(viii.) IfVfri*, 

709. Wreck of the sea is a royal Ii‘auelu8e. and is one of the 
prerogative rights of the Crown (s). Rxcopt when the right has 
Wu granted out to a subject, it belongs to Uie Ci*own. 

In the counU of Cornwall the right of wreck l^lon^a either 
to the Duke of Cornwall or to a subject, cxc^'pt when the right may 
have escheated or become vested iu the Crown bv purchase(/). 

In the Counties Palatine the right of wreck belonged originally 
to the Earls Palatine ns part of the jura 

In WnloM the Lords Marchers, spiritnul aud teu}pt>rul, wlu) hail 
wreck of the sea within their lonishipa kdei'u the English common 
law was oxtomlt^l to that country, have that franchise con fir mod to 
them by statu to as though it had Itoen expressly granted by charter (H 

Rxcopt as aIk>vo indicated, a subject can only tnako titio Ui wreck 
by ehiirUT or pruscripliou at common law (i). 


(d) ^tat. (1609) 7 Jac. J. c. U. u. 1. 2. Thin ilatute ii not declaratory 
Ilf tim coinmua Jaw (.Htunumtra v. Uigoim (1624). 4 1. H. 320; Hovr 
V. (JS33}. Aic. & K. 34S, 3.*>e), iLough II aU oji Uio Sca<*hori), p. 2Us. 

;irgur?< tbo contrary. It deoa not io any way iuterfere with private righi.^ 
T. Ifotec (IS4S), 0 iU D. 86). prr Mauls. J., at p. 80)); aitd 
ii is evideuce fh&t the fori^nUoro Day In' long to a subject (Halo, do Jun* 
Marix. 0 . 6 (llariiiavo, Law TrocJrt. p. 26)). Thn praoUoe uf takiug saod 
by tlio rcAideiHx in these coutiUoh rceiloU in and legalised by thu statute 
liaA itx origiii iu a grant by Jliehard, King of the IComans, allowing all tbe 
iuliabitauM in funiwall Ui take M>a iuuid willioQt pjyment. andcon&rmMl 
hy King Henry 111. ou tbo 26Mi .luno. 1261 (Chari<* Kot. 42 Ueo. 3, m. 2, 
No. 11). Tikis rbarter Hbows that the foreshuro within tho county. by thn 
ivign of Henry ID., had rc.aKei) tt> l»elong U* the C^ruvn; nts' imto (y). 

р. 304. onfr. 

{e) Stst. l>v Pn^iogativa Kegix (17 Kdw. 2. Htai. 2. o. 13); am) Utld 
<'ONSTiTUTioNAL Jmw. Vii). Vll.. pp. 210 Mtg. UnforA the passing of 
this statute the Crown bad in a great many places ]>artcd wilb its riulits. 
lh<*litkrd 1. is said to have rcleoMHl the Crow a right io wreck IfiruugLout 
I ho kiugtlom. but his succ4*esorv nwuiuod the prerogative a^caiu (Hue, do 
Jun* Maris, c. 7 (IlorgraTo. I«aw Tracla, p. 40)); see Stuart Moore, History 
and Law of Fnii^hom, pp. 1 d seg., 09 et ieq., 139 $t $tq. As to the dofmi. 
Lion of *' wroek.'* m^e title SnimsG and Navigation*. Vo). XXVI., p. 546. 

if) See uote (o), p. 364, ante. As to the power of the Hoard of jrodo to 
purchase on belialf of tbo Crown any right tr) w/iu:k poaseased by any 
l>ersoD other thau the Crows, see note (i), infra. 

(o) ILJe, de Jure Maris, c. 7 (Hargrave. Law Tra<*U. p. 41); Durham 
(tkfonty PaJatioe) Act, 1836 (6 4 7 Will. 4, c. 19). 

(k) Stat. (1535—6)27 Heo. 8. e, 26. a. 30; stat (1554-6) 1 5t2 Ph. &M, 

с. \n, s. 6. 

(i) Hale, do Jure Maris, c. 7 (Hargrave, laxyf Tracts, pp. 41. 42). Doing 
a fraa^se. it is excluded from the Crown .Suits Act, 1709 (0 Oeo. 3, c. 16) 
(Hale, de Jure .Maris, c. 7 (Hargrave, LawTrJicts, p. 41); P«nryn CorpororioH 
V. Holm (1877), 2 Lx. U. 326). The Earl of fornwaU bad it by obarUr 
per comilnfuta, except where it bad at I lie time uf the charter beea 
granted out; for ins tanoos of inch grants, see Quo WanantoKoUii. Cornwall, 
by the Merchant Shipping Act, 1894 (57 A; 58 Vict.c. (Xl), s. 528. tbe Board 
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710. Wreck can only be taken above the low-water mark, and 
then only when the tide ia out, becaoee nothing is wreck whilei it 
floate. but ns eoon as it ia fixed to the ground, though the water be 
round it, it l)ecomes wreck (k% 

711. A grant of a right Ui wreck doea not itself confer any right 
to tlie soil over which it is to bo taken, Wause primd facie the soil 
over which it ia to lie taken and the right itself lielong bi the Crown, 
and tbe Crown may grant botli to one individual, or it may grant 
the soil witfiont tho wreck, or tbe wreck without the soil (0* 

The grant carries with it a right of ogre.ss and regress to 
takuit(M0» :uid a graiiteo has a spocial property in wre^cks w'itlnn 
his liliorty from the time they Wome wrecked and to all goods 
wu.sIuhI lushoro, though they subacquenily are shown by ihcir 
owmirs claiming them within a yoar and u day not to lio wreck of 
the son. and he may maintain trespa.ss against the captor though 
the taking w*A6 Udore any muzuro on bis behalf (if)* 

712. Wreck may be claimed as parcel of or Ixilongiiig to a 
hundred or as parcel of an honour or a manor (o), or to a town (p), 
and it may l)o inclndod in a grant of liiicrlies ri< Unut ci in aqtni, 
on stmndo and on str(nne(if). 

713. Though a grunt of wreck per $c does not carry a right to 
the foreshore over which the wreck ia tf) Ixi guthorod, yet, if the 
grant is coupled with words which indiciiUi that tim grantee is tlio 
owner of tho foreshore, such as, for instance, UTfreum mam iitfni 
tuonrWum or if llio grant is not forthcoming and the right 
is claimod )iy prescription tn/rauuiiirWum,there is a gjt!at prosump- 
tion that tha foreshore was parcel of thu manor (r). 


of Trade, wifh tlj« coTatenl nf tliA Tn'OKiiry, nuiy piindiUKe for Die (*n»u'n 
any right to wrtTk poMu«>^ by any other tiinn tlio Crown. 

(i) A*. T. Tire fVwite/ TirUott (1837). 3 line. A dm. 204 ; V. v, Forttf-niyie 
ofhrtiit4iv{im), 3 JUg. Adm. 207: The r<t»iine (1840). 2 Wm. Koh. 
308; iiUidftoole V. B. (187r)). 0 I. R. Kq. UlO. A. (logs which have 
grounJrd and been marked by the owner of tho right to wnH'k c'ooao to 
bo wreck if tliey again boat out to aea). 

(1) Dieken* v. .vSaw (1822). cited in 11 all on Hcaahon*, Appendix, xlv.: sre 
p. 36B. ante. The obserrationa of the judges in this ease must bo fakeii 
with reference to the panirular eircuTnstam*es of the ease (f.Vdmodyv. JiWc 
(1H481. 6 C. 11. 861. per CoLTMAH, at p. 802). In^Uiice^ of graiiN 
of the soil and wreck to one pei^on are rcry numerous (ace fStuart Moore, 
Iliatoiy and Law of Foreshore, pp. 48, 81. 470. 641): but ox am pies of 
graats'of wreck withont the soil are not; see ihid.^ p. C48. 

(iff) UiAfiiitT. Sktufi.mpra; Stuart Moore. HUtory and Law of Forcsbore, 
p. 438; .4 non. (1704), 6 Mod. Rep. 149. 

(a) riKNictch CorpomriOH v. Slcrrp (1831). 1 B. A: Ad. 831. Astotlie 
position where the captor Is the receiver of wreck or coastguard, see title 
SiltPriXO AND NAVlOAnOK, Vol. XXVI.. p. 351. 

Ifalc, do Jure Matja. oc. 6. 7 fllargravc, I^w Tracts, pp, 27.41.42) i 
Quo Warranto UolU. printed ed. p. 771 (Manor of <*hriMchurcn): ihid..p. 201 
(Ufvnor of Hornsea); Coram Rege RoU. 23 £dw. 3, c. 49d (Hundred of 
I^anwode): CoimIoMA (5ir John) Cant (1573). c.iteii in Stuart Moore, 
Hlutorr and Iak of Foreshore, p. 224 (Manor and fjordsljjpof noldcmcM) 

(p) Quo VVarraoto Rolfs, p. 733 (Town of Dunw'ich); compare j!>uftiriM 
Corporation v. Stern/^ tvvra, 

(q) Quo W.’irrabto Holls. p. 3)8 (Abbot of 8t. Augustine. Canterbury). 

(r) Hale, de .luru Maris, c. 6 (Hargrare, Law Tracts, pp, 28, 27), citing 
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A grant of a manor with a right to wrack, or royal fish, 
raises a prasumption that the Crown intended to grant the foroahore The 
with the manor (t). If by any means the right to wreck comes Saathore. 
again to the Crown it merges in the Crown, and if the Crown grants 
out the manor or lands in respeut of which the right wiu previously 
enjoyed such grant does not pass the wreck unh'ss there aie apt 
words in the grant to do so (a). 

714. Title to wreck by prescription may be made by sliowing vtvicri^uou. 
usor l)y the ttking of wreck when it ha]ipeHs, or the roceipt of tliu 
proceeds of wreck after it lots heon sold by ibo Crown, all<»waneeshy 

justices in evre of the right, judgruente in actions in ieB|>uct of tho 
right (b), and payments made (or burying de^ul Unlies erst ashore (c). 

D -Sect. 7wn. * 

(i.] JuJiritU Cimniy. 

715. Fikrohlioro, whether on the sea c^mHt or on an arm of the cmrin 

sea wliicli is withijt Ujo IxmIv of a muniyfd), is uitfhn the ju/ii- 
jurisdiction of tho civil and criminal cuurta ^ 

Furnuuly, foreshore on the m a coakV, when covered with water, 
was within tho jiiristliction of Ihu admiral for all piirjsiHes(''), hut 
now iliikt jurisdiction is liuiitud to certain matters (}*). 

yfvHV8{‘Htrlifnry)(-rt84 {pjHO) and (^ir«/(»Jtn) i*iuie {1576). Tho 

ful]oHin)(, iirnutic»«t vilwr expirkSuiiiK. siip|Mirt lids pri'KionphtMi : 
d<onmium nuum^' (rioso iioll, •> Hi<*. 2. m. U ; Corain Kei'o Itoll 25 Kdw. ** 
ni. 4U): J^surh aiMffri’* (laq. Ad q. d. 5 Kdw. 3. 

" 9npi:r iem n fuon ** (hiq* Ad. d. 5 Kda. 3, 70); **p€r Kmnrn 
terrai lariir tupermtirt" (Charter Jloll, .*4 Jlcn. 3, tii. 7,1 n.); ** in vMntfojx 
deiuiNKM " (Uiavlc^r Jhdl, 54 Hen. 3. in. 8); " MUp^ frtidum, 
ecrUiiw futc'^ {Quo Wurraidn KolU. prinUil ed. p. 34S){ " 9Hper ioium 
#unm" |<'orate Kece Uoll 13 Kdw. 2. ni. 41); fur other uxpreHHiuiiH, ko(^ aliMi 
Stuart Moure, UiKiury and ]^w ut KoroMhore. 

(*) Jjt StruHtje V. ifovf (I86G), 4 Y. A P. 104K, fter Khi.k, ; if. v. 

HUi9 (1813). I M. AS. 053; Hale, do .luru Mari:, e. i\ (Hargruvo. Law 
Tracts, pp. 26, 27). 

(o) .VorMNm^r/ofir/ r. Houghton (J870). h. K. 5 Kxch. 127; 

.1/ewWtt’if {AlhQl] Vw. (irdM), 1» t:u. Kep.t4 a; Tni. Dig., tit. 27, 

M. 91—lOtJ; see title CoNSTtTi5Ti'»s*4i. Lsw, Vol. VI., p. 481. 

(6) ZiKidtf/pk V. AtArr(1755). 2 Wih. 23 (ailowanci«iiieyre aud judf^iiieut 
Ir treHp;kA4 40<i Tears ago ore not <nirirluHivts aj^iunst a iNud>*ni uimr (or 
many years); Tnlbot v. Lsvii (1834), 01’. A I*. tK^3 (wlion* ancient surreys 
of manors tuotle hy coinmiMdonrrs aptH)inUHi by lav wun* huld not to 
cviduorc of the loidV tiOe lo wrerk, tliouKli they a^! uvulencc oh to the 
boniidanes of the manor); see Rs v. •ShirUtnd (1313’4} (Kyre of Keut), 

Vol. JII., p. 181, Selden &jciely publications (Alluwariee in Kyre). 

(<•) liurial of Dfowneal Hcrsoiif Act, 1808 (48 (iw. , 1 , c. 76). 

(d) Tho whether an arm of the Is wUhin the body of a county 
is said to be whether a man on one abore can Msr uhal is beiii^ dune on the 
other (2 KM, V. C, S04; E. v. CunningH'im (Ib.lU), 28 L. .1. (H. c,) 66 
(Brittol Chaunol); H. v. Brace (1812). 2 irfoeli. i093 (Milford Haren); 
hale, du Jure .Maris, e. 4 (Uo^aTc. Iaw Truris. p. 10)). Arroa of the 
M'A only extODd as far u the tido flows and rellowa p. 12). 

it) B, T. Aeyn (1878), 2 Kx. iJ. 83, 168. IU7, C. ft.; Gtni$UiiU'$ {fiif 
Iftnry] (*ne< (1800), cited in SniaK Moore, lIMury and Law of Pnreahons 
p. 233 ; n. T. Two ('Mi l cf (1837), 3 Hag. Adm. 204; Tkt f'auUm 
{ 184,5), 2 Wm. Koh. 358 ; R. v. ,Vweoii(1858), 8 A B. 9<i0; RmbUtonj. 

Brava (1880). 3 K. A 1. 234. 

(/) At to the juritdiefinn of the admiralty eourta, tee title AmfiBAttr, 
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716. I^'r^rcshore, wliutlicr oq the sea coast or on tiJal rivt^rg, ia 
prirnd facie ex(ra«parochial» because it jmmd facie belongs to the 
Crown (f)\ bat itmaj be shown to be within a pariah, and the burden 
of proving this is op<^n those who assert 
On the 2r)th December, 16r»8, ever; accretion from the sea, and 
tlie part of the seanbore to low-water tnark and the bank of 
every river to (be middlo <»f the stream, which was not on that day 
in any parish, waa for all civil ptirochial purposes annexed to and 
incorporated in the mljoiniog parish(i). 


t)iilr nf 


J^urj o( 
HUbjfMt. 


SrII-S 1*4T. S.—Jff/aicte ojfainsi h'i\>rtjOfhmrnU. 

717. It is part of thn prerogalivo and is the duly of the Crown 
to pnuiorve the ruahii from the inroads of the sea by appropriate 
Jnfericos, and every subject has a right U) have that duty performed, 
but 1 1)0 courts arc (lowerleos to enforce 

71S. The same rulo ai^plies to a subject, because, as he derives 
bis title to his land from the Crown, he can only take it suhjeck to 
the Crowirs duties. Tn his case Ihe courts linvo jurisdiction to 
restrain him from removing a natural barrior to the sea, if by so 
doing ho would cause un injury to bis noighl>our*a lands, or ei^pose 
them to the inroads of the seafO* The subject, however, is not 
bound to do actual work to protect his lands (m), or to prevent his 
neighbour's lands fnun being iniindutud, unless he is bound by his 
tenure to keep out the sea (a). 


Vol. pp. r»1> ei •««/.; nf i'liuiinal courU. m*o UHc Ciuuikai. Law* am> 
Vol. IX.. pp. 274 ei $eq. 

( 9 ) H. V. Affriton (lsr>S), S K. A; B. OOO (HO.'uhoro at Y&nnuuth); Bridge 
vnfrr Truttets v. BoaUe-ctiM-Linaert (1800), L. H. 2 Q. B. 4 ^rojv'iiliore ut 
nvrr Money): roe, cosfra. MrCannon v. fCitcclrfir (1850), 2 K.^ K. 55 (laud 
ubovo tlie bigli'VAlcr mark of oiedium tide*is witliiii tUo pati^h ): 2i.\,Qec 
(ISOU). lE.&K.mS; H.\\UndMlpk{InkMtanl$){m^)AUood.kB.:in. 

(A) A*. T. Mujiicn, tu^ira; Iptwich DocL Cammimiowre v. St. VeUr'$, 
/pMCjVA, 0Mrii^m(lS6t»), 7B. 310 (evidence of rating of lauds roriainicd 

Frozn the (orcihoreisof Liuch more wet^t tbou cvideoce of parish perambu- 
lution); Bridgifioler TrueUei v. Bootle-cMm-Linaere, > i'enoU v. Bryant 
(1836), 2 Y. 6t C. (£X.) 61 (oyster layings on which tithes had been paid), 
h may be parcel of the viU or paruJi, oud evidence for this will be tbc 
uAUftl jtcraTubalatiofi and coxnTnon reputaMoD, known uictcs aod divisiouv 
Mid tbclike (Hole,de Jure Morv. e. 0 (Hargrave. Low Tracts, p. 30), citing 
K. V. Oldewokh (1637) (titbes on foreshore cncUiscd from the sea)), 

(i) Poor Law Amendment Act. 1866 (31 & 32 Viet. c. 122), s. 27. Tliis 
Act does not apply to structures below tbe low*water mark, which are 
outside the re.Alm and cannot be rated {Blackpool Bier Co. v. 2'ylde Union 
Atimomonl CommiOm (1877), 46 L. .T. (m. c.) 169 ; see also p. 396. post). 

(A) A.-O. V. Tomline (1880), 14 Ch. U. 58, C. A.; UU of Bly Caee (1609), 
10 Vo. Rep. UU: Bmly v. Ljrws Corporation (1828), 5 Bing. 91. As to 
embankments under Cummimiooers of Sewers, see title Sxw£R$ amd 
D iisDis, Vot. XXV.. pp. 773 el eog. 

(1) A. 0. V. Tomline, eupra. 

{m)I1ndf(m\. rubor(1877), 2 Q.H. 1).290. C.A.; A.-G.v. TomliM,eupr<i. 
(n) Fobbing 9twm Commieeionere v. H. (1886), 11 App. Cos. 449; 
SoigkUy'e Con (1609), 10 Co. Rep. 139 a; R. ▼. Sonsriel fsvert Commh- 
eidnere (1799). 8 Term Rep. 312. In ihs absence of prescriptive liability 
a frontaipr is not bound to protect Lis lauds against extraordinary storms 
{ibid,). Where lands ore reclaimed under statutory powers tbe fruoroger Is 



Part IL—Riqbts ahd Dmis Rslaitko to thr Soil. 

If he iuterferee in adj waj with a sea wall Le moat take 
care to keep it op to the level of the rest of the wall. Otherwiee 
he ie liable for dama <>6 caused b; water flowing over it. (hough, if 
the water overflowed by so act of (t{^» he ie not r 68 p)nsible for 
damage which was eolelj caused bj the act of God ana war not in 
any way contributed to by hia n 6 glMt(oX 

719. A subject may erect groynes or such other defences as aro 
necessary for the protation of hie lands on the sea coast, though 
such erections may have the effect of rendering it necessary for his 
neighbour to do the same^;;); but in the Dise of oon-tidal, tidal, 
or navigable rivers he must not do any act in the alveus of the 
river which might injure another riparian propriotor, or be an 
interferenco with the navigation ( 9 ^ He may, however, erect a 
fence or bulwark on the lunk(r). Snob acts may be evidence of 
ownership of the soil on which they are placed (s), or only evidence 
of an easement (t). 

720. The Board of Tnidu may (a) by notie^j puhliahed in the 
Ijyvdon <ia:rire prohihii under a penalty of AtO the taking 
of bnllHht or aliinglo from tho slioroH or Ikanks of any port(uO, 
harbour or Imvon, us to which the Board nmlH it necessary 

Romotiiucs bound to protect tho h:^k lundowncr {ISumUtt v. 7>r4 Confer* 
Commuftonerf ()SRr>), 49 .1. P. 214). 

(oj yUtS’l'hotphaU nnd Odam'$ i'k^ktd Manure i.'o. v. /w>n4ofi and 
SC iiaiAorttvr A^r>fA;tCo. (I87S). )). A. (wliero n dork rornpao'' 

cat a WSJ through a sea wall to their docks but had omittod to 
1)10 beuke of Iba rut up to the level of <he rest of tho wallR, namely, 4 fi«oi 
2 inrhes above Trinity high*water murk, and an extraordinary tide riiiiug 
4 feet 5 inches abovf^ that mark overflowed to tlie plaiutifl's |»roniisM). 
All extraordinary uatiiral event does not cease to bo "an act of (lod " 
iiiemly because it haa happeji**0 More; it w enough that it uexiraordmary, 
and such aa could not n*uhonnbly >»e .mticipatei' (ibid., per Vnr, .1.. at 
]*n. Q15, r)16). Am to liability lor ovoHlow. moo aU pp. 4/id et eoj., poti. 

(р) W. V. i*<iyltam tjerel S^ertt < 2 Man. A* Kv. (k. ».) 

4dS. 

(с) A-G‘ V. At»«wd#r/r (AVirf) (ISOS), li. K. 7 K<j. 977 ; Hitkrti v. Morrie 
(ISnCj.L. It. iSc. &Div.47; .Vra^icf V. /<readafStfiiefA'<irf)(lS2S). 9 Hli. (N.s.) 
414. H. L. It is not neceMary for the complainant to prove that ho has 
suffered damage or is likely lu do 10 . hut mere appreben»iork of damage is 
not sufliclent ground for actiou, if the act complaiaed of is on tho bauk 
and nut m the bed of the river (i/tckef( v. if orris, lupm). 

(r) Hickrit v. .Vorric. Mum. As to the rigfiU of nj^avian ownera 00 
noO'tidal w*atcrii. aee p. 496. poet. 

(s) Le Strange v. AWs (1866), 4 F. A F. 1048, «hi*n' it ia au»e 0 ted (list 
a frontager might, in oertab cireuaiBtaiic(A, be entitlMl to place groynes 
00 the foreshore to protect his land, la the case of foreshore belonging 
to the Crown, tlie Board of Tradeappean to inniiit ou a money acknowledg* 
meat for such erections; see. for instance, Foreeliore Return of 4th July, 
1902 (Parliamentarv Paper (259)}. 

it) Fhilpot V. Bath (1905). 21 T. L. R. 634. r. A., where the placing of 
stakes on the forbore to protect a homie wsa bHd in the eircumstanoes to 
amount only to an eaMtoeot and not to have been dona animo poeeidsndi. 

(a) Harbours Aet. 1614 (64 Geo. 8. e. 159), s. 14. This power wa^ 
iiVifinally vested in the Admiralty, hnt was transfamd to the Board of 
'Pme by the Harbours Transfer Act. 1662 (25 & 26 Viet. e. 69), 1 . 16. 

(w) T\it term *^port" in the HarIwurH Act, 1614 (64 Gao. 3. e. 169), 
s. 14. was interpreted in NicMson v. (1971), L. R. 6 Q. B. 692. 

040, to mean the fiscal port aa defined by treasury warrant, and not 
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to make auob prohibition lor the protection of such port, harbour, 
haven, or the works thereoC; this power does not aSect the rights 
of property, privileges, jurisdictions or any powers of cooservanoj 
belonging h) any corporate l)ody, lord of a manor, or other person 
whatsoever (x). 

3 .—PorU and Ilat boun, 

Svi’Sscr. 1.— Drfinitwn. 

72L The term ** port" is used to denote either a harbour, haven, 
or place of safety for ships and their cargo whilst being loaded or 
discharged (a), an area for cerlain purposes, such as pilotage, 
sanitation and registration of vessels (b), a fnun hise in the hands of 
tho Crown or a subject (c), or an area for fiscal purposes (</). 

722. A port which is a franchise is quid afjgrcg'Jtutn, consisting 
of (1) Kometbiog that is natural, namely, a haven or access of the sea 
whereby sbiim may conveniently come; safo situation against winds 
whom they may safely lie, and a good shore where they may well 
unlade; (*2) something that is artificial, such as quays and wharfs 
and cranes and warehouses, and houses of common receipt; and 
(U) something that is civil, namely, privileges and franchises such 
as;ui applieundif jvi mfiratif and divert other addiiamcntH given to 
it by civil authority (<). 

ft has a vill, city, or borough as its head for the re<!oipt of 
mariners and mercliants, and may include more than the bare 
place where ships unlade, and sometimes extends many milos (/). 

a natural port, though the court ssiil (hat tbc juriMlrctum of thr^ hoard of 
Trade did noteiteud all over thecuoAi of Ihekingdonj, hut only over lucb 
l»orlion4 tlioivof as nre witbio the ambit of a 11 «caI f>or(. overfooking the 
fact that tlie fiscal ports comprise the whole cooKt. Dy (be (’ustoms 
Oonsoiidotion Act. 1876 (30& 40 Viet. e. 36), s. 11, a port appoioted by 
Tr4%'i}iury warrant ie deorued to be a port witbio tho meaning and for the 
purpiiftt's of tho Harbour Act, 1S14 (54 Oeo. 3, c. 139). and of any other 
public Act for the protM'(ioo of harbours. MboriMi. and navigable 

rivorf It has not luxii dmded wlirllicr (his Art applies 1o sbiiigic above 
tho higb»waUT mark of ordtuary tide; compare A.-O. V. M'Cnrthu, [19111 
3 I. B. 260. 300. 

(f) llsrboan Act. ^di4 (54 C«eo. 3. v. I5U), s. 28. Tbc effect of this 
saving dauaeon tbo rigbie of owners of foreshore hw nut been intcrprcled •, 
Hco iiution V. Iludnon, (1909| 2 K. B. 664; Siekdson v. WiiHumu (1871). 
I/. H. 6 Q. B. 632, 640; AnderMn v. Jaeot'$ (1905). 03 L. T. 17. A bond 
fide eloim of right as owner uf tlio foreshore to rake slangle ousts the 
juriwiictioo of the j oat ices to impose a fine [Hurion v. lltidtm, tupnt), 

(n) As (o the teats to be used m determining the meaning of **port'' in 
busmeea tianaactioDa see S'kip *'fnrrafrm" i'o. v. JJiekit (1885), 

Ifi Q. B. 1). 580,C. A.; JJuntn x. A'orfAen* .Variiir Jn$uranfe Co. (1S88), 
13 App. Oas. 717; title t'Oimvo asn N'avicatioh. Vol XXVf., p. 182. 

titles LoCAi Govkrnwant. Vol. XIX., pp. 292, 293; Snirpftto 
AM* Xavioatxon. Vol. XXV1-, pp. 17, oUT. 

(et See the text, infra, p. 3M. p04t. 

(d) See p. 385. post 

Uolo. de PortibuA, e. 2; ioremuN v. IFJntsIdbls Fret FitKert and 
(1809), ii. U. 4 H. L. 366, 285. Ai to the jut menytfi. see Tyns* 
iwouiA'i (Pfror) Cose (1292), cited is Stuart Moore. History and Law of Fore* 
abore.p* in. where the prior waareatnuned from bolding a market at.SIndds 
to thi* prejudice of the port of Neweasrle*on<TyDe. As to tbo right of 
public user of ports, see title ComiTcrmNSL Law, Vol. VJ., pp.46o. 462. 

(J) Hole, do Portibtu, c. 2; txfior CorporaUoH v. Warren (1844), 6 Q, B. 
773 (the port of axeter iocludee Teignmoutb). 
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723 . A fiscal port is All area of the coast formerly defioed bv 9»oi.y 
Royal Commission and now by Truaeury warnmii/r)* By such Portland 
warrant the Treasury may a[»poIut any port and declare Hmite to Harbom. 
the port and api^int proper places there to be lefial quays for the 

lading and unlading of g(^s (M. In these i)ortsUie(\ninnisxionera 
of Customs may aji(>oint stutious or places where ships Arriving or 
departing are to bring to for the ItOjirdmg or landing of of 

customs, and the {tarticular pb^cos whei'e ships laden with any 
particular cargo are to mour or diseburgo; and may declaru in wbat 
ports goods cleared for drawback or from the warehouse are io lie 
carried or water-borne to be put on board any ship for exivirtalion, 
or taken from a ship (or iin)H»rtatiun ^i). 

Sm-SlU’T. 2. • • f frrr^«*n 0 / IWU. , 

724 . Ports which urn a franchise in the hundK of tlin Crovui Moioaf 
may l>o muted by proclamation, but ulien in (lin hands of a crv 4 tiou. 
subject must have originated by gmiit, proscription, or Act of 
rarliamettl. for a subject is innvpjiblo of making a [Mil oven for tho 
latiding of lii^<jwn gmids by bis own Uuiatits, and ho cannot land any 

goods which arc customublc on his own lands, or anywhere wdiich is 
not a public iH>rt and a place where such go(x)s tnay Iw I an dial </r). 

725 . Tlio Crown may grant tlju francluso of h port over Ibe UtH&tof 
grantee's land, or over the lands of any other |Hirwiii, and. unlike 

the case of a market, a jK)rt lauy Uj creaud to the damage of 
anolhor ]H)rt so long iik it is uuisido tho prmncls of such otbi < 
port (f). For a port is a gate of the kingdom and for the. Umefit oi 
the kiogdorj, but it re^juints an Act of i’arliainoiit to cibstruet or 
W'bolly deface a jaDrior to exclude Hhi|>H from resorting thereto (m). 

The King when giBiiting to a subject a franchise port may confer 
upon him, as a consideration for dedicating his land to the puldic 
and of his repairing the port, a right to levy dues in r(w|>ect of the 
various couimoditioB imported (a). 

( 0 ) CoftloUH Cooioliduliou Art, 1176 (30 A 40 Vjoi. c. 36), s. ] J. 

(k) Tbeso ports are deemud to >10 ports for llir |air|Hisc« of tbo lUrUpiin 
Act, 1814 (54 Geo. 3, c. 159), and olbr.r pqblic Acte for the prvU'Ciioii of 
tlie ports, harhours. shoree end D»vi^ablo riven of tbe UoiImI Kirjgdoto 
(CustojDS rooeolidaiion Aot, 1876 (39 At 40 Viet. 0 . 30), i. II). Ai tbese 
A^^cal ports otiibratro the whole of tbe rtoaKt of tbo kitigrlnru. tide provision 
was probably eoacled to remove tbe doubt raised in .WAoftofi v.Viffiaffu 
(1871). L. It. 6 Q. IS. 632, as to the jurisdicUoD of Uie ilvard of Trade to 
prohibit tbe Ukiog of sliingtc from tbe toast within the ambit of a port. 

It) Customs ConsoUdaliou Act, 1676 (39 U 40 Viet. c.30), ss. 14.10; see 
title Rktekce, Vol. XXIV., pp. 687 ef M 9 . 

(f;) See title Cov 3 T 1 tutio 2 <al Law. VoI. VI., pp. 468, 459. However 
commodjons a plaoe mav be for Uie sb^'lter of ships, it is not a port 
unless establislicd by authority of the (’rown (Hale, de Port!bus, eo. 9, 

4. 5). As to inferring that a port bss betsn crv.at^, see v. 

ir&tlslo 6 ls Pres Fitherii and Dr^en (I8G9). X. 4 H. L. 266. As to 
porta in the Doeby of ( omwall, seo note ( 4 ), p. 364. oaie. A lord of a 
<xiuaty palatine cannot erect a oommou port within lui palatinate (Hale, 
de Jure (laris, c. 3 (Hargrave, Law TracU. p. 63)). 

(l) Hale, de Portibus, e. 3 (Hargrave. I^w Tracts, p *r0). 

im] Hale, dc ]*«rtibus. c. 6 ; llaTe, First 'JV^lise (Stuart Moore. History 
and Law of Foreshore, p. 361); Rot. Par).. 11 Ueo. 6 , m. 88 . 39 (maldog 
tbe town of Poole a port and anaoJIing th** port uf Alcoobe); Hxfier 
(Wporofioa v. H'arrm (1844). 6 Q. B. 773. 

(w) Jenkiiu V. ifortvy (1835). 1 Cr. If. A K. 877. 

H.L.—XXVIU. 
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WATBftS AND WATBAOOUBStS. 
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DeflaitioA. 
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GranUt. 


Sum-Sect. Z.—lhckiford PorU. 

736- Whorever the King has any dock, dockyard, etoam 
factory yard, victualling yard, arsenal, wharf, or mooring in, on, or 
near to any port, harhonr, haven, roadstead, sound, channel, creek, 
bay, or navigable riv(T there is a dockyard port; but until its 
limits aro defined and regulations made for ita eonaorvaney, it is 
snhjeet to the gencni) law as to ports atid harbours {o). Even 
when the limits have hwn defincMi and regulations made, any rigbtof 
property, privilege or junadictioo or any powers of conservancy 
belonging to anyone in, to, upon, or o^'er any part of the port or of 
the shores and Iwiiks thereof are saved (p), and the public right 
of entering, imvigatiog, anchoring, und mooring is unafTccM 
thereby, oxccpi as to any 8|>ccm] regulations uuide by Order in 
Council tv), 

Sus-Seot. i.—Virnerikip «/ tht Sott of 

737- Where the port is u fnuicbiHe cud extoinls over tidal 
waters, the ownership of the soil is jtr'tfud jade iu the Crown on 
the same principle that tbo foreshore is prcsuinod to belong to the 
Crown, but it may belong to the grauU'o or some other poreon, 
for the King can crc^itc a port witlumt any regard to the quostioti 
of who is the owner of tho soil(r), 

728. Except where by eustum there is a right to land goods, 
the owner of a })ort must own some i)ortion of the shore of the port, 
tor otherwise he cun not make the wharves and landing plikccs which 
are noccssikry for the enjoyment of the frutichise, the King being 
unable to grunt a Hl»erty to unlo:id on the hank of a port without 
tbo consent of the owner {$). 


(ij) Deekyatd Fort ite^uUtion Act, 1SC5 (:?8 29 Viet. r. 125). hs. 2. 3. 

Ordi^rs in CouuciJ dciiao dio Innitfl of and mak^ rogulutions for the following 
dockyard ports: Iterebavcn. I2fb August. 1907: 9th February. 1914; 
ChulUam and SliCi'rnuAt, 29th June. 1888; 24th October. 1911: 9lb 
February. Ilil4: OomaHy, JUth Oeoember. 1913: Deptford,39thFebruary. 
1888; Dover, 10th June, 1912; Uth February, lUU: Poubroke, SOih 
ScpUimber, 1801; 9th k'cbruary. 1914; Plymouth, llth October, 1912; 
Otu February, 1014; PorUmouth, 18th Dei'cmber. 1012; Portland. 
30th March, 1914; Queeuslovu, lOtb August. 1903; liosyth. 4Lh Harob, 
1911; 9tb Febru^, 1914; Woolwich, S9Ch February, 1808. As to 
criminal oflouoea in ounnexion with royal dockyards, see title CaiMtKst. 
Law AST) PkoCSDUBX, VoL iX.» pp. 480. 773. 

(p) Dockyard Port Rogulatiou Act. 1B65 (2$ 4c 29 Viot. c. 123), b. 23. 
Thua the following, auioogst other authorities, hare jurisdictiou ; al 
Plymouth, the Cattewater ComcDisrioucrs; at Chatham and 5heciuc«s. 
ih<< Medwar ConaorTancy: at Woolwich and Deptford, the Port of 
Liuidon Au^ority; at Queenatowo. the Cork Harbour Commir^cmers. 

ff) DsHoby OM Cadeh^f if am Coiltrriri, Xld. v. Anean, [1911] 1 K. B. 
ITUC.A. 

(r) Where a lubjeot claims a port by custom or preaoription, the 
pTfeiiniptioii IS that he has oot only the franchise, bnt the v^y water and 
aoU wiuiu tho port, for a Doriue m<tn> ie vanf cv^r^dlv’a.as amaooT(Hate, 
da Jure Maria, cc. 6. C (Hargrave. Law IVacts. pp. 22. 23). 

J i) Hale, do Portibus, c. 6; Hale, First TreaUse (Stuart Moore. History 
[Law of Foreshore, p. Z62). For examples of the owner of a port not 
ewnifif the aoi). see the ^rt of Kowcaetle. belonging to the eorporatioo 
of Newcastle (TyiMmoiitk'i (Prior) Cuss (1292), Stuart Moore. HiiU^ and 
Law of ForesljoA. p. Ill; A.*Q. v. •Vswcosgs-aooa-TyMS Corporofisw 
(19n3j. 67 J* P. 133) ; and the port of London, Moogiog to toe Port 
o( London Authority (Hirer Thamti Coneervaian v. Port o/ Znmdoa 
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StiI’Sbct. o/iVti. 

729. The King b; his prerogattre boa the consen'nnoy ol all 
ports and harbours, and he is cuirusted with the protection of the 
publie rights in such plnces (/), and the grantee of a port takes 
it subject to the same obligations (u). At tho prcsi'iit time the 
conservancy of porta is to a great extent regulated by statutory 
provisions (w). Every owner of a port is bound to conserve it so 
that it is rea8<»nably Bt for use uk h }iort(<i). 

730. There are certiun common law nuisances which may occnr 
in ports such as the filling or choking up of porta by sinking of 
vessels and throwing in of rubbish (r); tho decay of wharves and 
quays and piers for the landing ol mercliandise and safeguard of 
.shipping; the building of fresh obslvucliouH, or enlianoing of old 
oneB> and the straitening of the port by building too fur into it (d); 
or obstructing the mooring of vessels (r). Tfieso nuisaucos may be 


Authoritif, [JS04] I Q. Ji. 647) 2 f<»r iiulucirM Ut iJiu I'nrUmry. sc# 
ilahs iii- PortibuA. oc. 4 (jxirt of TopiMvIiatn uml NiUoii IW); S (purl 
of 

(f) do PortibuB, c. 7 : de Juro SVm'w. r. 6 (lUrgravo, Iaw TracU. 
pp. 'n. ST). 

(H) A. a. 7 . rumfittB (US4I). 14 Ch. D. <*. a. : J.-O. 7. Wright. 
()^D7| 2 Q. It. 316, 324,0. A. 

(w) Ar toKuoh |ir»vi»ic)nH gi^ju'rally.M^thlo and NAVjOAiroK, 

Voi. XXVh. pp. 034 ft ifq. An to prohibiting Ihe romo7Al of 
from porti.Aou ]»p. 'J83.38l.oiife. An to rom>»viiig obMtruclioiiiiiulUclUvr. 
M«*rH'y,i(« JoM9v. }!ir$ey2)orltand 0ar6otfr Board (1913), lOS L.T. 7 

(n) Seo p. 390, porf. 

(6) Hale, Je PortabuB* c. 7 

(() An to the duty ol eoUHorvaturs to remove wrerb«, Roe lUi hours 
Act, 1745 <19 Oco. 2, c. 22), «. 3; title HHimso ASD Na7juati 0K, 
Vol. XXVI., p]). 054. 642. it is an ogeucc for the ownor or tlie ]>orson 
havlDg tlio comuiaud of a ship run ou abore. Mink, Btranded, or hroiight 
or drivoQ in a ruinuui or Bbsttored condition iui a hatou, p<irt, cLsdnuI, 
or narigable rirer. to take away the riggiog, tui kle, and other valuable 
]>arU and lo permit the liull to sink into tho saiiti, tor w lucdi juntlooR may 
convict, and then imuc a warrant for the ntmoval ami safe of the wroek. 
and after tmytneiit ol the eiiiciuK^ of cioaring tJio harbour and removing 
and selling the veMO) out of toe proceeds of neHr. tbo nrerplns, if any, in to 
he given to the owner of tho manor where* tho wreck happoiuHl (lilabours 
Act, 1745 (19 Goo. 2, C. 22). s. 3). As to the provuious rcgulatiug the 
Lisobarge of ballast, hlih etc. from rhiijs and proliihiliiig ilK dopfNUt below 
high-wator murk or on land where it may Mwashcil niiutbo water by 
storm or SooUm, see etal. (ia42'3) 34 it 30 Hen. 8. c. n. 6; Ilarbouiw 
Act. 1745 (iO Oco. 2. u. 22); Ilarboum Act, 1614 (.74 <jOo. 3, 0 . 109). 
ss. 11. 13 , 15, 10; VnUed Abldi Co. v. Atjupicm, |lKtK) 2 Q. II. 110; see 
also title SairpiKO and KAViCAnON, Voh XX VI., p. There are also 
certain proTisious regulating tin mining in the evuntien of l>pvon and 
ComwalJ, so as to prevent tlie cboklog up of the ports of Plymuuth, 
Dartmouth. Teignmoutb. Falmouth and Kowej; see SUU. (1531) 23 
Hen. 6, c. B; (1536-6) 27 Hen. 6. c. 23. 

(d) It is a question ol fact whether building in a port is a nuisance or not 
(Hale, de Portibus, c. S); see p. 463. po$L By 'ho Public Jiarboun Act. 
1606 (46 Geo. 3. t. 153). as amended by the Ifarhourt Transfer Act. 1662 
(26 6c 26 Viet. 0 . 69),s. 15. it is an offence punisbaUe by a fhie of £200 lo 
erect any pier, quay, wharf, jetty, breast or embankment in or adjoining 
any puldie barbaur or any river iramediately oommuoicaUng therewith 
•0 far up as the tide flows without giving one month's notice of tbe 
intention so to do to the Board of Trade. 

(s) A.*Q. 7. Fright, fpta. The euit may be at the relation 0 ! the 
Attorney.General (ibid.); see also pp. 404. 406, pest 


SnoT.d. 
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sk?t. 8. remedied hy the name means as nuisonces on a highway on land are 
Porta and remedied (f). 

Harbours. Sun sect. TclUand butt. 


Hi^bt (i) 

Ukt toiii ATwl 


Utm. 


731. As an incident to a port there may 1)6 a right to Ulie tolls 
and duos for the use uf it, such as anchorage and tonnage dues(</). 
These duo» may arista from the ownership of the soil of the port» or 
may be a consequenot of the franchise independently of the owner- 
Rhipof the soil. The right to take dues in respect of a ]>ort may 
a rise by Act of Parliament, grant, or itumeiuorial usage (A). 

732. Wherever the Crown has established a port with a suitable 
landing place, whether the p(»rt t>e naturally or artillciully formed, 
if veswd.s avail themselves of the port a sufficient considmliou (r»r 
the port duos ariseR {iy 

Wliere the bill is cbuiiied in respect of a liarliour or other 
locality which is nut a port Korne coiisiderution for the toll must be 
shown, unlas.s it was im|>osed by rurliaineut, for a toll is a zuo<le 
of paying fur a public service, and must be for the public advantage 
and re^iHonabte in amount (j). 

The Crown cannot create a toll wliieh affucU the public right 
of navigation without smjie additional consideration, but it is 
not necessary that the lienetit conferred hy the owner of t\w toll bs 
procisidy that in rcs|K>ct of which the toll is demanded (k). 


Harbour 

UmUt. 



SriuSr:«T. 7. • me <•/ /AnZ^/W /W/*, 

733. The cousMTvancy of dockyiLrd ports in voshnl in the King s 
Harbour Maab^r for each \)ot\. and his duties when not s)K>eified in 

{)\ inu**, ill* INirllhii*.. r. 7; mi* tUb* Nvj.^ancic, VoI. XXI., p. .'jT4, 

( 7 ) Anehiirap* is n toll Cor ♦•rm* aorlior iit iho jmrt {Hale, dc 
Porlihus I' 0; ihttH v. irAj<W«iMr Fith^irt (ISrM), ){ II. L. ^'as. 
IWi). II an aiirUoraso duo iMrlainird Im rrA|M*rl ol tlir noil and not af a 
fraiMliiM |iori. it miiM kIjowu that rho Hoil wa^ in tlia 

a }K»rt, or iliAt M)Tnr w'rriw or aiil to uavixaiioimaH rumlwd 
y the iiwtirr of the «oil. and (ho e^labfisInncDt o{ aii oynicr TiMhcry. 
lhu»Mh it may bo a piildic |)one(ii. ih wholly uaconnwIiHl w*ith the rigiit 
of natijraijon and ranuot l»e the ((imidalion for surU a due fOaan v. 
n hMnbf^ Ftf 0 /'iVAera fapro * Fcrmttn T. IFAiti/rrbfe Ptre nnd 

Ihrdgert (1880), L. It. 4 11. $ 4 . 266); aeo title t'ossTiTUTiOKAi. Law, 
Vol. VI.. pp. 458. 459 . For vanoiia inatancoa of dnea that may be 
claimed, cither in rcs{wcl. of the francliieo or of the mil. micIi s« halliiMago. 
Incvy'lage, keelage, jietty ctiRtonw. Icslagc, prisagu, towage, nioreage[ 
terr.'igi’, cranage, wharfage, lioueeli^e, tronago. pesage, and mcMurage, 
leo hale, do Portibns, o. 6. 'Itie origin of ihe^. except ballast age which 
srisrs from owDorship of the soil, ia cither graut. custom, or prea<^ption 
(fhid.). lu Ute ThamM the nght of ballast age belouga to the Port of 
i.ondon Authcirity and the Thames t nORCrvancy by itatute, aud not 
heeauae they are owners of tb* mhI ; fee |i. 4 10 , jtoit. 

(A) KingiUm-upoH-HnU Doek Co. y. .VrtrcAe (I82S). S 6. Ik 42* 
i-y^^iwav. WkiMable Frte Fishery and Dndgtro, npra ; txoter Corponh 
fwn r. IFflrrew (1844). S Q. B. 773. As to dnes in the Port of London tee 
not© in), p. 423. 

It) iVremrw v. WhiCtMU Ffft FiiAm and i>rodeera. wiwra, at p. 281 
r/J^ [ V. onpra: romouf* Corporofiow v. Eaton 

• rini^rtMfenie t. KMew (1868), 1 Ld. Raym. 3S4. 

{j) FafmoHik i l^) T. George (1828), 5 Bing. 288 (toll on oU fishing Hosts 
tioqucDiJugSeDuan Cove for use of the capstan): VinkentUmt y. Kbdm, 

(1873), I Mod, Rep. 104. 

(k) Fof^tn X. tykitdahU Fm Pi$ktr$ and Drtdgfr$, tupra. St p. 286; 
Guns v, IFbitilable hrro Fuken, ittprtk 
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the Dock van] Port Regulatiou Act, 1865 ({)»^re dcter^un^d by Order 
in Conocil mA<]6 under that Act. 

734. ItcgiilatioDA may be made by Ordor in Conncil prohibiting 
the mooring or anchoring of vesaeU eo na U> obstruct the navigation 
into, in, or out of the port; appropriating mooring sjukces for the 
exclusive use of Ilis Kajeety's vessels(m); prohibiting or roHlricting 
the having of guniK)W(]er or use of guns in any K|H.«iriod \nirt of 
the port, and regulating the loa^ling and diiK'hargo oi gun)K)\\do.r in 
tho port: refitricting the use of Are or light, and tlio having of 
combustible substances on board any vvasel in any .s))ecifiotl purl 
of the port; regulating thes|>Acd of stojtm vomavIh in pariH of the 
harUmr: requiring the eontinuous presence uf watch men on botinl 
vesseisof a certain si^e; and prohiintingor regulating tho hrftvuiiiig(/f) 
of veRscIs (o). 

There ia also power hy Order in CVmiicil to make regulations 
for such other pur|> 08 es as may seem nncossary with a view to the 
proix^r prutection of Ilia Majesty's vosaols, dockyard, or projHwly, 
or for the re<|uir6iM6ntB of the nav'al service <p). 

735. On Use joint rorommendathm of the Adiuimltv and Hoard 
of Trade Ilia Majesty may make ruloH for proven ling collisions 
Itetwoen vessels in tho |>ort, or in the uppntacluts tliorubn The 
rules have to t’e olioyed hy Ills Majesty s voshcIr and hy inorcliaut 
vessels, and have the sumo o(T<'Ct ae if limy liad Wn miulc nr id or 
the Merchant Sliipping Act, lHiM( 7 ). 

736. Tlie rogidation and prot^rlion of each dockyard )H>vt is 
rtilrusteil to tlic King's Harbour MukUt, whn is appointoci liy tho 
Admiralty (r). He Inm ))owcr to can so any vt^s^d to bo moved so 
Uiat she is placed iu the juirt in conformity with tho provisirms uf 
the Order in Council reinthig to tho (loi't, and fr^r thatpnr|)Osc may 


(f) 2H L Vicl. c. I2.>. 

jm) TIu'spiicii alkiltod iinHi mo I UMised A<f aAi«iorjKfrui;t Hjejiavigalitio 
into, in, or oul of Mm p«irl (ifr/'d., k. .1). 

{n) Tkut U. hiiraiiig lar. gmaso ctc>. fmin a vi'>>r]*rt bottom, when in iJry 
dock, or on a gmlirm, ulipway He. (na»ich. DioUonsry of Naval 'IVrm% 
4th ed.i p. o7T)- 

(o) I)i>ckyard Port RegiilsUon Act. lse5(28A 2b Vict.c. I25 ).a. 5. The 
|ionslty for a breach of aoj of tlicso ri.gulalinnR is not oxcHding CIO 

H. 6), to bo recovered HUlutnarily (ti/fU., h. 17). aucleaM l>fM>nforced by dis- 
imsand sale of the vesm^t (iSiif.. a. IS). H by Mm* anuiirrnl act of another 
the owner of a ves.^) m coiujiclled U> pay a pcuially or v\)H>nACs and eoHla, 
he can recover from the aetual wrongdoer t»trd., s. IC). For tJiO pro- 
visionH relating to siruilar inait<*ra in liarhmirx generally, see title 
suiPFiKO isn Navigation , Vol. XXVI., pp. 043. 644. 

(p) Dockyard Port Uegulation Act. I665 (28 Viet. c. 120). s. 

(m /bid., B. 7. Tliesc nil» when any arc ii»a«l»‘ are luualJy to be found 
in tne Order in i’ouncil defiTving the liraits of the. port. As to the seveud 
mlea uuder the Merchant Shipping Act, 16!I4 (o7 SK Virt. c. 60), s. 41H. 
see title SiiiperNO aku Navioatton, Vol. XXVT., pp. 361r et $e^.: for tho 
loeal rules, see ibid., p. 490. note (n). 

Ir) Dockvard Port Regulation Act. )80o (28 it 29 Viet. e. 125), a. 4: see 
Utk CoKRTiTUTioNAL Law, VoI, VIL, p. ( 0. Bp OfdcT In Conncil of the 
7th Angnst. 1809,* the Admiralty may api»oint aesistsut Ring’s llarbonr 
Muten in all dockyard ports, bariug all the powers ol a King's (lavliour 
Master, but to act under hii direcliou^ 


889 

Skct. 8. 
Porti and 
Horbonrs. 

Ksgulationr 
hy Order in 
(’ounnl. 


rreTfiitiou 
of rc»UiBi<»ii. 


I’owrr* (»f 
Kimk*h 
IlfvriHiiir 
Miister. 



S90 


Watebs and Wateboottbsbs. 


9tCT. 8. 

PorU&nd 

HiAoors. 


AcidovaI of 
obstruction*. 


Kemovsl of 
veoseis 


(kwimon Uw 
July. 


do all nocosaary acts (i). He and any person autboriBod in writing 
by the Admiralty may enter any vessel and search for ganpowder, 
shotted or loaded guns, fire, light, or combiistible substances had on 
board in contravention of the Order in Council, and may oxtingnieh 
any such fire or light (l)* 

737. The Kings Harbour Master may remove any wreck and 
other obetr actio ns to the port or its approaches, or any floating 
timber that impedc^H the navigation, or any vessel laid by or 
neglected as unfit fur sea service in a part of the harbour not 
npocified for that purt^sefn). The expenses of removal must on 
demand be |>aid liy tho owner of the thing removed; if not, the 
King's Harbour Master may sell it, and out of the proceeds pay 
all oxponsoH incurrHl, rendering the surplus, if any, to the owner 
on doiimnd; any delicioiicy nmy l)o recovered fnnn the owner (fp). 

738- Tho King s ifarUnir Master, whether representing tho 
owner of tho soil of a dcH'kyard poH, or in ozerciso of his statuh>ry 
power, has {K>wi'r to reumvo from the i>ort a wascl which enters the 
port not in tho exorcise of any right of navigation (a). 

739. As tho public hue a right to use [wrls, whether tolls are 
payable in respect tljerci>f or not, it is the duty of the owner of the 
port t<i Uko ruasonabic cure tfuit the p<»rt is in a fit state of npair, 
so timt those who eh<M)so to navigate it juuy do so withmit danger 
to their lives or property(b). When a {s^rt is alloweii to get into 

(i) Docbysnl I'tirt ltr;:iieitioti .trC. IseOi'iS L C9 Vief. c. 123). s. tl. Any 
eifH'nMwinrurnNl iriduiiit;iu>inusl U* paid by UivmasliTnf the (ifnVi.). 

if) )2. ills fKiuvr appi'am to liuuled to i^^arch (oxcopt 

to lin*! sod figbC). tboiigli ho wudU have power to romovo the vcsmcI 
to Uie part of the harbour whero such things aro allowed to bo oa boar<l; 
iK*o ifini., s. S. 

(H) /6Kf., ss. 19, U. Df'sbhw Uic }»offcrs to n^raovc wnvk* above 
tho King's }i arbour Mas) or. as a p^rvon on (rusted with the 
laaojigoruent and rpgulatiua ut a harbour, has Ihe pouers of removal of 
wroek* given by the ore hoot Sliipping A el. 1894 f *>7 A 5S Viet. c. 60), 
M. 590—534; boo t6id.. s. 742. defining “ harbour/' “ liarbour authority/' 

eousorvanoy authoriiy." As to the removal of wrecks, seo. lurthor, titie 
9iitrriNO AM* Kavioatiok. VoI. XXVI.. pp. 554. 5.73. 

<fr) Doc ky ail I Turt lle^niUtion Act, 1865 (2S k 29 Viet. c. 135,8. 15. 
Tlicsc rspeiibcs aro recoverable bj summaTy procedure (ibid., s. 17). 

(«) Such an. forinstaur**. iotondHl to be moored as a coal hulk foi 

the supplying nf Mm with coal (Deaoby and Vadeb^ Mnin roWicrifs, LUI. 
V. Anton. (19111 1 K. B. 171, t*. A., per Bitklet. L-J.. at p. 213). Itia 
imniateria] tintt under tho regulations in force the Kings Harbour Master 
aaunof exclude generally niercbant or private vesseU from the port (tbid.). 

(6) Mertejf Dorkn Trut/ef$ v. Oibbt (I8C6), L. R. I H. L. 99; /xtucoafsr 
rrtnnf Co. V. PorKrtfiy (1899). II Ad. A El. 2, 23, 290. Ex. Cli.; B. v. 
fl’ifhonrs (1884). 9 App. Cos. 418, P. C. There is a lock of reasooabls care 
wli«ut .aftiT notice of a nuisance to the port the port authority omits to give 
aor warning to penotis resorting thereto iR. y.Witiinmf, tupro) The port 
aui hcirity citunot transfer its duty to see that the port is safe for navigation 
to persons who are sot its lerraBts, such as local Trisity House piioU 
(Tie Bfonr [1906] P. 48. 0. A.). If a port authority advertises a cenaiti 
depth of water in a dock l!ll, it must use reasonable ears to see that then 
is luffldeut water to enable vessels to get to that dock {Bodt Sioomhip 
Co. X. Rivtr Wetn Cmmittwnm. (19U7] 1 S. B. 910. C. A.). As to the 
maiuiODsnoe and repair of harbours, see pp. 420,421. poll. 





pABT II.^Rights ahp Dvti^ BiLAnNO to thk Soil. 

BQch a state that a public Duisance is created* io (he abeeooe of 
an; special legislation relating to such nuisance, it may be remedied 
as a common law nuisance (cX 

740. When a port is created or governed by Act of Parliament, 
the Act may contain special provisions as to its luaiutonaTiee and 
repair (d), and may authorise this to be undertaken by some body 
other than the port authority (<> 

SfCT. i,~^Tidal SatifjnMi Hietn. 

Sl'B^Skct. 

741. A tidal navigable river moans a river which is subject in 
ihe vertical tlow and rodow of the ordinary tulos and navigable as 
such. It includes the navigable parts of the river wliero the fresh 
water is arrested by the tidal influouce, and is not restricted to tho 
part aftectecl hy the borisonial flow of tho tid6(/X 

The expression navigable,’* when usod in relation to tidal watifr, 
means not only (hat navigation is ix^ssildo, but (liat thore must 
1)0 ebb and How of the tidet/r). It is a rolalive and compre¬ 
hensive term containing within it all such riglits iifKin a waterway 
as in relation to the oircumslnnccs of that loudity are necessary 
for (ho full und convenient passage of vmels or boats (^). Thu 
dow of the ordinary tulos is strong pnmd/ricic evidence of a public 
navigation (i); but it is nut conclusive, for, if the river is \)t(w\ 
and deep, calculated ti»r tbe pnr))OBe of coinincrco, it may be aseunxHJ 
to be a public navigation, but if it is a potty stream, navigable oidx 
at certain periods of the tide, and then only for a very ehort time, 
and by very small boats, it may bo presumed that it never IntH 
boon a public navigable river (lb 

742. Moreover, a river lit which tho ordinary tiJ(;fl flow is not 
necessarily a public navigable channel, a)thou 'h suQlcicutly large for 

(c) 11 ale. dc Port! I US* 0 . 7; •■.‘C tiilt Kuisancb* Vol.XXI.* pp.&OC . 
p. 387. enl«. 

(d) See. for inaianca. Puri of Act, lUOS (S Kdw. 7* e. 6 S),ma. S*6, 

30.44. t 

(e) As to tbe liability of harbour autUorilica lor non*rejiair. arid u to 

powers of lucli aulhoHtlea and the Trinity Jlouso to rcuiox' irhstrurtio&a, 
Mjc title SilirriNO ami Xayiuatio.s. Vo). XXVI.. pp. .V>4. 041. 042, S47. 
Ur the Gcuerul Pier and Harbour Act, 1861* Aiii('ndni(*ul Act (26 26 

Tict. c. 19). s. 9. the Hoard o1 I’rado ia empowcrtHl to rvpair or reiQove 
any works authorised by any Froviiiinnal Order whiclj are abaodoiicd or 
sudcri'U to fall into docay. Tbe majority of lb(* oarn ra of fraucLisc porta 
have obtained from time to timo additioDal {loacrs lor their governinent 
by private and local Acta of Parliaincot. 

(/) Reece T. M ilirr (1882). 8 Q. H. L). 626: If Hiding of YoThhire Xioart 
Booi^ V. Todcoilcr Jfurol hUiricl Council (1007). 07 T. 436; C'aicraft v. 
GmI (1607). cited in Stuart Moore. History and Law of Fuborio, p. 102. 

(«) Ikhuier (£arl] v. AouMewA (1869). 61 L. T. 477. 

(A) CofeiteiUr Corpotation v. ISrooU (1846)* 7 Q. H. 339. 

jt] JtftUi ▼.ifofs(18l4), 6Tauut.706; Muryhif v. /fvaaflSOS), 21. R.O.L. 
U3; Lyita C'orp^ionv. Twrnsr (1774), ICowji. 86; bat ebb and flow iauot 
eoDclustve eviaeoee of a public navmtioD. for the locus may be a creek in a 
penon'i private estate (ifiles v. eupra ; ifitrpAy v. Ryow* tvpro} i 
see also pp. 400 m ssa.* votl. 

(8) R. r. Montague (1826), 4 B. C. 69S j M$iUr (Bari) v. BaiehUigk, 
sopro. 
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that purpose; for it maj hove ceased to 1)6 navigable bj Act ol 
Pariiament, writ uf <id damnum and inquisition tbereoa ii), by 
act of ComniiaaioDers of Sewers (m), or by natural causes. When a 
navigable river has l»oen ol^straoted for a long time, and there is 
nothing to show how this oUtruction arose, it must be presumed to 
liavQ been done by one of the above modes, and the obstruction 
cannot be removed (»). 

743. The quoslion whether a river is navigHble or not is one 
for H jury (^i); but once a river is subject to the public right of 
nuvigution, no act by a private person, however long continued, will 
destroy the right of the public (p). 


SUB-Su'f. ‘^.•^*H'nfr$kip oj Sott. 

744 Tho ownership of tho foreshore in tidal niivigahle waters 
is doUirntined by tho sanio rules as the nw norship of the seashore 
is ascertained (y). 

The owiicrsliip in the bed uiuh*r sucb watei's belongs b) the 
Crown either by virtue of the primd jack presumption that it is waste 
of tho kingdom not grunted or by reiu«>n of escheat, forfeiture, 
<ir purchase, or it belongH to a subject; this is ascertained hy the 
same niloN of law hy which tho ownorahip of the seashoro is 
determined (r). It dotfs. however, hapiH>n that in a great many 
instill icon the proprietary right of the owners of manors almtiing 
uiKui lidul navigable waters which arc iiUrr /a»ccH (erne extends 
below the low-wuier mark, and even as far as the centre of the 
river opi>osite to such mnnoni(i). 


Sub-Sect. 3.-^A*iyACf not A won Mting to (JiOMr$hip, 

(i) LofuliH^. 

745. As an incident of navigation there is no right of landing 
or embarking persons or giKxU on the foresliorcs or banks of tidal 
navigable waters, except at sneb places as nectuvsily or usage have 
appn>priatod to those porjaises, or in cases of peril, or necessity (f). 

(l) As tu the writ fid quod damnum, see Jacobs. Law Dictionary. 

(m) As to t*omiiuKsioners of Si^wers, see title asi> Drains, 

Vol. XXY.. 773 ei Ary. 

(n) ff. V. McnUipu 0^25). 4 B. Sc C. 50S (obstruction of Yantlct Creek 
by u road); Lftnn CoTj>ortitio» t. Turner (1774), 1 Cowp. 86. 

M I'ooght v! Winrh (ISIO). 2 B. & AM. 662. 

(fl) I)eveU V. ^^andtn |16ls). < *ro. Joe. 400 ; see also pp. 401, 402. ^>ont. 

(y) ^ pp. 365 et icy.. r.ufe. As to fi>diing rights m tidal navigable 
riverei, see titlo Fisherw, Vol. XIV.. pp. 574. 576. 

(r) MalanniOH v. O'Vea (1803), 10 If. L. Cas. 593 : see p. 360, rtAk. 

l«) 'I'huA. the medium jffam atfM is the eoiniuoQ boundary of the river 
bovero, whatsoever course the nver takes (Hale, de Jure Maris, e. 1 (Har- 

S ’ave. Law TracU. p. 6); Fitihardingr (Zoni) v. Furcrll, [I908j 2 Ch. 139). 

ipari.iii itiAnon extertdisg to the inidslreato of tide) waters are ahio 
found in the Tyne. Teca, Trout, Ouse, Derwent. Mersey. Dee, Leven. uid 
Id such roniparatively narrow rivers w the Crouch, Roach. ItcUen. lleliord 
etc. Ip tbf broader parts of the Thatoes aod Humber, the manors appear 
to be limit'd the foreafaore. The oyster grousd at Wbitstable is an 
iDstaoee of ownership of tho soil below )ow*water mark, and not inter 
/as err terwr. 

(0 Hale, de Purtihus, c. 6; Blundell v. CaUefall (1821), 6 B. A* Aid. 268. 
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In porto there are cerUin landing places at which coBtomable 
goods must be landed, and if there are not free lamling places, 
y&i a person is entitW to land thereat on tendering the lawful 
dues(n). 

(lL) TturtHy. 

746. There is no right at common law of towing alimg the 
hanks of tidal navigable watorK, for the right of navigation ia 
simply a right of wav and is litniteil to tho waterway, and involvt^s 
no riglit of proi^erty m tbo lianks (n). 

In places them may 1)6 such a right by cnatom, statute, or grant 
from the o\Yner of dm l*anktr). 

(ill.) AfCfU, 

747. Kvory oaner of land abutting on water, whether it bo the 
soa. or a tidal or non-tidal river, or a lake, is entitled to access and 
regreMs to and from that water opposite to Ins frontage (a). 

It in oAsintial that the land in resjiect of which tlio riglit of 
acoflBH is elaiuied is in actual daily contact with w*ater, for which 
purpose lateral contact in us g<uK] as vvvticiil</0. U is true that Um 
iHiak of a tidal river or of tho sea, (ho foreshore of which is left ham 
at low water, is not always in contact with the w*ator, hut it in in 
such contact for a great part of every day in Um ordinary and 
regular coursi? of nature, and auch contact is amply suffidHit to 
Kup[H)rt such a right of acceKs(ck 

There is a rifsht to land wul store goods ia of Khi|>vrri.'ck hynUluli . 
Kee titlw Sim*riNO and Naviuatiok. VoI. XWI.. 

(u) Seo ( iHfotuA ('oniM>lidft(iuii Act. 1870 (3t» A 40 Viet. o. 3G), m. U. 11, 
143 ; ilnrlHiurA. |)ark>«. and PierK ilaniH'S Act. IS47 (10 & II Viet. t\ 27), 
s. 33 i und p. 422. 

(ir) V. Heriffti (I7H9), 3 Term Ucp. 2.i3 ; /HHttJrUv.CiUfr/ttU (lM2i 
3 )i. A Aid. 288; On Kving v. CiAqukoun (1877). 2 Ap|>. Cos. H38 ; 

V. Ttrn/ (1874), U Cb. App. 423, 431 ; . IVilco/(1838). 8 Ad. 

A Kl. 314; Kiver A<e A’dn5folt<m CoHnnaton JttUton (IKHI), U App. 
\:sa. 8h:>. 

(3*) V. ioueoBficrj {Lordi (17.^7). I Hurr. 2U2(st«wiiitf palliof osi'b 
side of tiic river Tees bctwi*cn Yarina bricl^ aud ]ji>w Wurwull eotubliHliiid). 
Sljj(ht uTideiicc of uiiagc w geevrahy HiiJfirirjit to Hupp4»ri a tdaim to au»w- 
path on the ground of |nihliu coo von fence (Winch v. Thamn t!otuien>aUfn 
(1872). L. U. 7 i'. r. 4.'i«), K(ir ioRtaKCTK i»l rights of (owagr ou the Bristol 
.\vou/ryi»% and Trent, m*o Uale. de Purtibus. cc. 8. 7- Hy Mlat. 2) 

23 Hull. 8. f. 12. it is doelured that lime out of iiiitMi ilmro has a 
towing pallk nu raidi Hide of the river >Sovcn), If f<^t hmad. and a pcnafly 
of 40s. was iijifiosrd for ohstruotfog peraonn UKij^g tlic patlu 

(a) A.'O. of the StraUi SMtnont v. ffemyss (1888), )3 App. <>as. 192, 

P. 0. (the Hca); Lyvn v. t'Ukmon^tn' Co- (1878), 1 App. Cm. 662 (tidal 
river); IJintUon v. .,4«A6y. 11896] 2 Ch. 1.A. (non lidal river); MarthaU 
T. lJUetvaUf Co. (1871). L. K. 7 Q. B. 106 (navigable lake). Thoro is no 
dxstiwetioa in principle between riparian righu on navigable and nou* 
Qavigable water, and the decision in v. Co., tupra, is 

appiicable to every eomitry in which the «aru« general law of nparisn 
rights prevails, onlcas excluded by some poiutivo or binding authority of 
the loci (A’oriA .Siiore Rail. Co. v.Pwm (1889). 14 App. Oas. 612, P. t:.). 
As to user of the shore and banks of tidal waten for fishing, sec title 
TiaacRits. Vol. XIV.. pp. 576. 582 d sag. 

(b) JforiA Short Rotl Co. v. Pion, sapro; Lyon v. FUhmongtrt' Oo^ 
sapru. 

(s) Lyon v. Fishmonytrt* Co., supra. 
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746. II in the course of time the water grAduallj recedes froiB 
the riparian land owing to the land gaining upon the water, th( 
right o( access le not affected Itecause the accreted land becomee 
clothed with riparian rights (d). 

A person who owns laud not in actual contact with watei 
can only have a right of access to the water by special grant, oi 
because his land bus been granted to him by the owner of Uh 
riparian lands in such terms that the grantor is estopped Iron: 
donying that the land granted is riparian land (r). 


749. The right ol sccors to water belongs jvre nahirtt to the 
bank or riparian land, being in no way conneclod with the owner 
ship of the land eovcreil with water and wholly distinct Iron: 
tlm right of navigation which every member of the public it 
entitled to enjoy (y ). It is a private and not a public right, anc 
any interfcronce with it is actionable without 2 >roof of specie 
damage (rO. 


750. The right of access nniy be eiorcised not only by thi 
owner of the riparian land but by his lessees and licensees, am 
the riparian owner and those whom he permits have a right to usi 
the fonwhoro as a moans of access to the water; he must not, how 
ever, do anything to interfere with the public riglitof navigation 
or ]mt down anything which disturbs the soil of tUo foreshore 
Lhougli if there is an oroctinii oo the (oveshoro, such as a pier oi 
oausuway, he may use it as a means of accO:M(M. 

Ah incident to the right of access there is the right of landing 
or of passing over tlio shoro or bed at all states of the water loi 
that purjK’se, even when such shore or bed is private property (i) 
and also of passing over any ohstraction tliat prevents the enjoy 
meat of the right (it). 


751. In the exercise of his right of access the ripariai 
owner is not entitled to keep \*c^se1d on the soil adjacent tn lib 


(d) A. *0. (»/ iAc Siraiii SrttUmmt v. IV tmyu (1S8 B). 13 A pp. Cut. 102. P. C. 
JTfrrrr x. Jknnf. 11004] 2 Cli. 534 ; //laJmm x. Auhby. [1S06] 2 Ch. I, C.A 

(^) Melhrr. [1005] 2 Ch. 164,(\ A. (grant oi land deecribiu^ 

it Ml bounded by the era); Kcbait x. Ean (1SI)9). 1 Taunt. 495 (lease ol 
land dencvibed as abuttiiijf on a road). It is doubtful whether an owoei 
of rip.vrian land can gram any risht of to a noij.riparian owner m 

agaiiiH the owner of the waterway or of the soil thereunder; com parr 
p.J27. poW. 

f/) V. FMwtmpm* Ca. (187C), 1 App. Oas. 662. 

{^) /Jrid. .* A.-Q. o/fAc 5<rnitt Seftiemnit v. IFeinyw, $upra: Rof< v, 
(1843). 5 Man. & G. 613. 

(A) Earik 8hon Hail. Ca. x. Pian (1889), 14 App. Cas. 612. P. C.; A. G. 
X. .foIiiMoa (1819), 2 Wils. (cu.) 87 (neither the Crown nor a subject may 
uiic Innd for any purpose so as to be a noisaoce): Mankcil x. UUtt^aUi 
Co. (JHTl), L. R. 7 Q, b. 166 (pier built |»artly on the riparian owner's soil 
and noHly on the soil of another person); Cappinyef v. AAtfehaa, (1200] 
1 T. n. .>19. 

(0 A.^C, oj ClU Straiii SfttlamMi v. Wmt/ti. $upra: Eindaon x. A$hhy. 
»xpr.>; Jiittrfy y. MrfrftpMnn Poard of irofl# (ISM). 10 Jur. (H. 8.) 333. 

fi) Manhnti x. CfMiMfer Ca., su/iro (pier ciecied witboot statutory 
autlioriiy); f.'^ulera CoNtiries Raff. Co. v. 2)orf(«y (1859), 5 0. B. (K. s.) 821 
(bsrge moored to a wharf). 




Part II.^Riobts akd Dnnis Bblatiho to tee Soil. 


896 


land for any longer period than is required to load or nnload them; 
but, in the case of tidal waters, if he cannot load or unload in one 
tide, he may keep them there until thie operation is eotnpIeted(f\ 
His right ia only to be eiercised at reasonable times and tor a 
reasonable time, and he must not moor vessels opposite to his land so 
as to interfere with the right of access to any other riparian land* 
or BO as to impede the navigation of the water which everybody is 
entitled to nae(m). 
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752. Iniorforonco with the privuto right of access is actionable luterfcreM 
^Yithout proof of 6|)ecial damage; but if tlic interference com plaitunl wubngfai. 
of IB an interference with the right of navigation, which thereby 
alfects the right of access, then ei)ocial damage must be provedt»), 
for interference with the right of navigation which only renders 
access more difficult, hut not ini))ossiblo, ia an interference with a 
public and not a private right, and special damage must be proved 
by the riparian owner who eomjdaitH of sncli inbDrferenco(o). 

753* The right of access is of such a imturu lliut any works injuriAiui; 
authoriaod by any statute iDcor|M>rating tho Lands Clausoa Acts 
which lako itaway (/>)nro an ** injuriously iilTccting*' of the rijmrian ' 
land bO os to give a right to compensation (q). 


SUB'StCT. 


764. Tidal navigable rivers, when they aro ivtrr faucf$ tfirtr, courtu 
form part of the adjoining c<mnty for both civil and criminal pur 
jiobos. in tho case of the death of a man or a maylicm done on gr« •i\ 
ships being or hovering in tho main streaina of great rivers beneatli 
the bridges nigh to tbu sea, the Admiralty, tbe Central Criminal 
Court, and tho courts uf oyer and terminer and gaol delivery 
have a concurrent jurisdiction to try prisoners(r). 


(/) M(i4jeff V. MtteopcliUin DoarJ »J ir»rA# (lSS<f . 10 Jur. (n. s.) 633, per 
\Vo<iD, V.d^, at p. 036 ; TempU Fier Vo. r. Hoard of Workt 

(I8S6). ) I Jur (K. s.) 337; see alM> p. 40), mrt 

(i») Mficry V. Metropolii^in ilonrd of tHpro ; (H'igincl IfartUfHml 

Collicrue Vo. v. (Hkb (1877), 6 Ch. 1). 713 (qui'alloii of rcaiunaOlcncM a 
queetion fora jury). 

(a) Bell y. (fiteOie CorMroiion (1870). 41 L. T. 461, B. V. ; Uoio ▼. MiUt 
(1816), 4 M. 6c K. 101; Ko$9 V. (Troret (1843), 6 Mau. St 0. 6J3 (obstructing 
s Hnuflc whereby people wore preventt d from rcarluDg it by water); Dobisn 
V. BLiekmoro (1847), 9 B. 091; Land SecurHiet, Ltd. t. Vommereial Qat 
Vo. (1003), 18T. h. K. 405. 

{o) A.*0. y. Rirtr Thama Comervaton (1863), I Hem. M. 1 (building 
s pier which rendered aecees more difTicuU). 

(p) See title Compulsort Purchase or Laso ano ('ompbnsatiov, 
Vf)l. VI., pp. 13 el fsq. 

(g) BuocUuch [Dulit] v. J/efrppoltl/ca Board of lVork$ (1873), h. R. 6 H. L. 
41S (loss of use of a causeway over foresbore from ripaiiaii land) j Metro¬ 
politan Board of Worke v. JfeCartAy (1874), L. B. 7 11. L. 243 (loss of accese 
rrom a house to a public dock). As to sucb right being an estate or 
interest in, to, or out of laod,*^ sec PhmA<r v. Wellington Carporation 
(1884). 9 App. Cas. 699. ?. C.; aad eompsro titles Real Pbofkbtt aki* 
^'BATTELS Real. Vo). XXIV,. p. I.i7, note (dj; 8alb or Land. 
Vol. XXV. p. 290. note (o). 

(r) 8eo Central Cnminal Coort Act, 1834 (4 A 6 Will. 4, e. 96), i. 22; 
Adoiiralty Offences Act, 1844 (7 As 8 Viet. r. 2), ss. 1, 2; etat. (1391) 
16 JUe. 2, e. 3; ud title Chiio!ial Law and PRoesnuEE. Vol. IX.. p. 186. 
As to tbe jurisdiction of tbc Admiralty Division of tbe High Court, see title 
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K£(T. 4. 755. before the 25tb December. 1868, it was a question of 

Tidal evidence whether the foreshores and beds of tidal navigable rivers 
Havigahle were within the adjoining parishes, for primd Jack the; belonged 
Rivers, [o Grown and were therefore e^tra-parochial(s). On that day 
l*Hr<x'hjai of the Kcash^tre to the low-water mark and the bank of 

every river to the middle of the stream which was not within a 
parish wjts annexed U) and incorix)ratcd with the parish to which 
such port or bank a<ljoined for all civil parochial pur]iose$(0> 

Kkct. liiren and Streami* 

Srh-Sarr, 1.* </ 

rn»umptloD 756. The U:il(rO of non«tiddI rivttrs and htrcuios belongs, in the 
of ftvijcnhip. ,»f any ovidcnco of ownorahip to the contrary, by presump¬ 

tion of law, in eqiiul moieties to the owners of the riparian 
IiukIh (a). 

Tills presumption that the ri}>ariaii owners own the bed of tlie 
river iwfue ad medium Jilum aqutc applies whether that land is free- 
Irnld, copyhold, or leasehold (6), and whether the river is niivig^ihle 
or non-navigable (c). 

flr*nM»r 757. A grant or Iru.se of land descrilicd as abutting on a river 
wljoiiiing j,y ^ person who is in a iKmitiori to iMirt with the soil of 

the \*i'd is sulUciont to piiMs half tini IkuI of the river without any 

AnuiKAT.TY, Vul. I., p. 5U; ;inil of lb«* roinify (Miurte having oilnuruUy 
juriKdiiUani, ibi4.. p|i. 127 et to/, 
p. 3K2, flsfr. 

p) Poor buw AiiM'iidiiirnt Aol. ISSS ('U A, 32 Vicl. c. 122), *>. 27. Thw 
is Huiic doubt wbctlirr thr. Ikod of sikh nvers is annexed lo (he adjoining 
puriidjcw. If (la* (rrm " minhuro'' lii*rr um'O in lU ordinary meaning as 
iiiiiig fon*»^hon*. uml it* not ri'StrictiHl to forii»)iorc on wa coasts («*« 
V. irofMr4cv. tItHio|2(^b. 164. (*. A ), rhi*n lliu bed ul MUidi river is not 
aniiext'd to t)ir jwljolnitig parblie#: and this secius (o bo the meaning, 
(he expretvgon '* Imnk of ihr river to (he middle of the stream " 
is the apt exptwiun nilli ivgard (o iioji-tidal riven^, but not (o tUhd 
rivers ; si*e .siiiarl Moon*. Jlixlory and l«aw of Kisheries, pp. 113*—119. 

(m) For the meaning‘of *'bed.'* see Mfmifi v. Jtrt<idaib<iHe {Manjait) 
(tool). 4 K (i'C. of 8e««.) Go. when) it was held that when tho lied is 
divided by an upland inlo a iinuii and subsidiary ebaiinc). the latter being 
ai lorn's dry, tbc mediMw jiflHm is the ventre of the bed from bank (o 
1)ank Hud not tlio cenlro of the tuain stieam ; and see oIm) title 
F(?iiif;iJiKS, Vol. XIV-, \K M3. 

(n) /yowfi V. A*<v6i9<7/N (1944). 1 Car. k Kir. •')40; BWkIoic t. Cvmitvn 
(1 1 ^ 8 ). 3 App. Cos. 641. 666; MhUethtaii v. AVvhjy l>rid^Co. (1896). 33 
vli. D. 133. 0. A. As to fisluijj* hgliU in nun-tidal watercourses, see title 
I'i'imaitS. Ved- XIV., pp. 577. 578, 

(/*) TilftHtif V. 5’drd (UWi), 45 ('Ji. l>. 98, t ‘. A., per KaT, J., at pp. 108, 
loP; ]( ig ft law of coiivevaikcing (lm(. primd f^u. where a taati grouts 
laud oil the bank of a river. baviDg himself the soil ad medium filun, with- 
mit s II words describinc (he bonudarr io bo the medium filum. tbe sin I 
au mt'Jium Jilum pa»«ci4*My the granr. It ii a law by which you ascertain 
the ik;uvel of a grant. It does uot matter whether (ho land iscopybetd, 
freehold, or Ivaoriiold "; Daiiee t. Janet (1902), 18 T. L. K. 367 ; Doe d. 
y>r(Uiid V. ilurl (1797), 1 Term Rep. 7Ui. 

(c) tew/H V. < ‘ouUh<tid, [1997] 2 Ch. 554. 570; i'Wrr v. Wright (1979), 
4 i\ p. D. 43S; l/iWeca v. J«liby.{1896] 3Cb. I. 10,('. A.: CenindUndon 
I.'ttHvujt r. Cdif-af I^ond Ta? Cifmmittionere, 11911] 2 Cb. 467, 

C. A. 
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reference in (he document lo the river And the feet that the river 
ie of great breadth does not affect the case (f). 

The presumption may be rebutted hj shoeing {1) that there 
exists over the l)ed of (he moiety iu question a several fishery not 
belonging to the grantor, ))ecause the presumption that the owner 
of a several fishery is owner of tlie kul displaces the prcHutnption 
that arises in favour of the ri|Mirian owners (/); or (2) Umt at 
(be time of the grant of the riparian land there wan no iiihuition on 
the grantor's part to part with tho lied ad jnedivm fdum ar/inr ; to 
ascertain this, the facts ktu’wu to the parties at thu linio of Ihc 
conveyance may be investigHlad, but not circumstanceH which uIUt* 
wards occur (fn; or (8) that the gi-autor had not the bod of the 
river to convoy (t). Tho riparian proHUinplioti refers only to the 
origin of title, for the right to the lied of the rivor is notinHopanihlv 
bound up lor ever with the right to the land, and un owner may 
retain one an<j part with tho other {1). 

756. Ownership of the lied of a non •tidal river may lie provi^l 
by documentary evidence of title siipiwtod by possuHsion (f), or by 
jiossesbion sulliciout to raise the presumption of a lost grant, or to 
give a statutory title, but wimt amount of acts of poHseesion is 
requisite must vary according lo tha circumsUncoHiNd. 


(d) Mirklethffnil v. JVnrUy bridge Ce. (16S6), 33 rii. ]h 133, l . A. Tho 
prmiuiipMiin applies even tuougU Ihe grsut is by pUu and quantity uiM 

tbr graulor is uwacr <if the whole of tlio boil: .. ]iffri*}gt v. Waf*. 

(ISSI), 101.\ B. (N. s.) 400 ; and this proAimipnou applu'H U\ grant *a a 
tiiaaor on iU Huhiufaudaticn {('kftiifrjiflil {i^rd) v. HarrU, tlOOH) 3 Ob. 

C. A., par BI'C&ley. iiJ., at p. 417). As tu thMapulir-ation ol UiiHpMsump* 
Uoa hj C4MM of Inclvture ArU, aoo Keroyd v. ft/talkard, llSt>7| 3 Oh. Cai; 
and in cases of Orowii grants, MoclurcH v. A.-U.Jor Qtfe6ee,(10l4] A. C« 
258 P 0 

(a) i^vyar v. Uick (1870). 4 1. It. €. L. 424. 

(/) UindeoH v. A$Ay, [1808] 2 Ob. I. O. A. Ii is not uwAnwkrv that ibo 
fishery sliould bu described iu anciciil docuirioot>. m a sirveral fishery ; soo 
litaufori {Duke) v. Aird it (10U4), 20 T. L. K. H02i (htnhurg v.Jmkinn, 
IJOOl) 2 Cb. 401. 

(y) Dccontkire (Oulii) v. PatU^evn (1887), 20 B. l)» 203. <*. A. (Osbery 
in lease at tho lime of grant). * 

(ft) JfMklafftirriU V. .Vctfbry bridge (*rt...aHpm. TIiuh, tint jmsHumptiou 
ii rebutted by facts showiug that it was tlis iutcDtion »l (bo grautor to 
do eotiictliiug which made it uecivHary fur him to ntiaiii rlio soil lu the 
naif ol the bed (ifrrd., jter Ooi iox, at pp. 14A, 147). 
li) AVroyif v. Toafnianf. ttipra, at p. 54$S. 

{k) Sm.'th r. Amirewt, [ISOJ) 2 Cb. 878. 1187 (Tbames). 

Hi hloHHt V. Utyard (1888), [ISOI] 2 <'b. 881. ii., C. A.; iVmifb t. 
Andreict, eupm, at pp. 604 d aey. 

(m) Lord Advof-ide v. />onif (Lm) (l8S<hr App. Oas. 273. 281 ; StiU 
V. Devonehire \Di*U) (1882). 8 App. Cas. 133. suflimtil Ut establish 

a title to dry land an; equally effective if iluiie in ri'Hpec.i of the lM*d el tbo 
river, &od amongst otbi'r acts the (olluait*g. w)m*u proved, an^ evlduiioe 
of poBsessioQ. iiHiiidy: ewnersliip of a several b^iluTj over the liTcaa i<i qua 
initidion V. .Islihv. aspnt . Uutd>uf¥ v. Jenkins, [1901] 2 Oh. 401 ; as to 
proof, sec lille Vol. XiX., p. uwuen^hip of eyots and 

islands (Hale, d« Jua' Maris, c. 6 (llargfavr. l«aw Tracu. p. 3fi)); inakiog 
and scouhag a dilrh iu (lut l»ed and making a rauM^nay (//uuLrou v. 
Aikky. ewprai; takuig of gravel, ■tones and sand, and planingalakiM in river, 
Ihougii eveu th<%«. if duue by a riparian owuer, may puit be sufbnieut 
to upset the presumptiou lluU the owner of a sc vend fuibery owns ikus 
l>ed {Ifanifurg v. JenlinM, npra); buildiug of piery. boalbouse#. and tut* 
ting of reeds (if. v. OM Alreeford (/mkab^oHfs) (1786), 1 Term Kep. 858). 
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769. The rolee of law wbicU determine the ownership of the sea* 
shore when there is either a gradual and imperceptible increase 
or decrease, or a suddori cliange, apply equally to oon-tidal waters, 
and the ownership of the bed of non*tidal rivers is determined by 
theue rules in). 

Si;D-})fexrr. *2.^^}>^avigaiion m yofi^tidal Riven. 

760. The pnblic may havo a riglit to navinte non-tidal rivers, 
but there is no general oommon law right to do so. 8och right as 
the public has can only have arisen by grant from the owt)erd of 
the soil of such rivers, or by imruouiorial usage, or by Act of 
Parliamenl, and the right to navigate is established hy evidence 
similar to iluit which would raise the presumption of a right of 
way on laQd(o). 

761. A porson at his own charge may make his private stream 
navigable for boats and Larges either by tho making of locks or cuts 
or drawing together other streams. This does not necessarily 
imply that the public has any rights of navigation thereover ; lor 
the owner may destroy it or apply it to his own private use. If, 
howover, it wius made navigable at a commou charge or by a public 
autliorily, or has been freely devoted to tho public use for a long 
time or lias been ujule by way of recompense or compensation for 
some otiior public streu^m that has been stopped for the owner’s 
convenience, then the navigation is public (p). 

762. The right of uavigation in non-tidal water may extend to 
the whole w'idtli of the river, or may be limited to a portion or par¬ 
ticular channel of the river, or to certain reaches thoroof (^). 

(a) fitaAtfrrtia RilraJ Koer v. fAnAHrom Nar/rfrnj Koer (1 W>5), 21 T. L. U. 
637. P. C. i llatp. dis Jure Mans, ce. 1, 6 (Hargrave, Lav Truclft, pp. 5,28); 
Bract., tit. 2 , e. 2; hc6 p. 362, anU. title BouNDiRiES, Fences, anu 
Pautt WatLS, Vel III., \k 122. 

<ci) See WovlwrycU on Waters, o. 3; Orr v. Col^uAeun (iS77), 

2 Ap|i. Cas. S3U ; Bourse v. Vavii (U80), 44 Cb, D. UO ; Boiccr v. tiiU 
(1833). 2 Svott, 530. Cortaiu rivers se^^m to Lave been commoD high ways 
or pubUo itruains from time Jinmumorial, for Sfa^a Cbarta, e. 26, enacts 
that oM weirs vere to bd put down tbroogUout the Tbamoe and Medway, 
also iu all England except on the sea coast. This vai held to apply oofy 
to navigable rivers (Li»>nfield v. LonvditU (1870), L. K. 6 C. T. 657). 
There are numerous insUncee of rivers being made navigable by Act of 
Porlianioat, such as, for iHAtanoe. the >Vye and Lugg (stat. (1662) 14 Car. 
2. 0 .14 (private)); tbo Itoheu (slat (1664) 16 &; 17 C^ar. 2. c. 12 (private); 
sec llnrgrenvee v. Diddaw^ (1875), L. K. 10 Q. B. 582); the Avon from 
t'hristchoroh to New Samu (flat. (1664) 16 A 17 Car. 2, e. 12); tbo 
Medway (stat. (16G4) 16 & 17 Car. 2, c. 12 (private)); the Witham (B. v. 
BftiU (1850). 16 Q. U. 1022). Ai to flshorics in relation to navigation, 
i‘*'v title ^SHSBIES. Vol. XIV.. pp. 601. 692. As to navigatieu genersllv, 

iiilf* Sbipvjso ato Navioatiov, Vol. XXVI., pp. 272 et $eq. 

Ip) Hde, de Jure Maris, c. 3 (Hargrave, Law Tracts, p. 10), which 
eoniiunre as follows: ** If he pureha^th the King’s charier to take a 
reartooi*ble toll for the passage of the King’s subjects and puts it in ure 
these to he devoting ana, as it were, consecrating of it to tbo commoo 
OM. ... For no mao can take a settled or constant toll even in his own 
private land for a eommon paasoffo without the King's licence *’; see. 
Aowevur, $impcofi v. A. C. 476, where it was held that 

the amwUant. who by ebartor was entitled to take tolls from persons 
using loehs eonstrarted on his lands, was not bound to mautaln them, 
and that there wm no pnblio highway through the locks. 

(f) Oir T, ColgHkotHi, n^ra, si pp. 839, 842, 845 (Eiver Leveo; 
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Thd right of navigation, ^rhen eiubliihed over QOQ>Udal watara, ^ 

16 similar in character to 6xe rifht of navintins tidal waters (r). Hea-TMal 

Kifen aa^ 

8 ob-Sbct. ^.—Tpicing ami StfSaBU. 

703> As in the case of tidal navigable rivore, Ihcro ie no right Ri^tsot 
to tow boats along nr to land upon tiie banks of non-tidal waters as 
an incident to narigatiun {g), but such rights may be croatod by 
cuslnin, statute, or grant (0. 


gK(*x. 0.— l/ikrg and Poofs. 

Sus-S&rr • <)H'inr$kip ^ f>i>Q. 

764. The soil of lakes and po<»ls, evi^n when they are so large rrinci|iic» 
that U)sy might lie termed inland sous, d4)Os not of common right 
lielong to the Crown (u), and the law as to llie ownership of the soil 
ie the same as that applied to inland noo-tidal waters whatever 
the the of the water spat^e may l>e(}r). 


Si*ii-8K4'r. t.—SHri*j<Aitm, 

765. As in the cnao of inland non tidul waters, so in lakes and Hiirhtar 
pooiiii there is no (n^rnmon law right of the public to navigate 
thereover, but the right may be ac<]iiire<l by the same means as it 

is acquired in non-ti<lAl waters (a). 

766. Wlion navigation is poriniKsihle on a lako, and there is no OuJUitoa 
one to make rogulutionn for preventing collisioos between vesr r ^ 


uavigatioD restricted to navigahk* ohaanot^; MickUihwaii r. Vinomi 
U T. (U irk ling broad J»avigablo all ov«t) • Simp$oti v. 

I1U04J A. C. 470 (Jiiver Uoite. ccruiu lOily formerly navigable); 

n'iiiioffu V. W'dfiot (IH3S), 8 Ad. 0; LI 314, 3'iU (River Hoverti; diauoel 
extends from bank to bank). 

(r) See pp, 4(i0 ef Mg., pvtt 

{<•) BoU V. Utrbertim^ 3 Term Kcp. T.IX 

{i} See p. 3U3, anU. Numi'rodit sUtnCM have been duh^ 

authorioiog tUe oreaiiou of a towing pa(b along Savigable riven. 'I owing 
paths when they lawfully exi^t aro not uOurt^ by on Aet of I'arliatneni 
for uucloeioe w'a^lo lande bordering on the river v. ScoUm (ISOl), 

^ Boa. A P. 4e6). Whiui a tow tug path is abandon aiJ and another 
substituted under on Act of Porliaibvut. a private right of way over the 
abaadoned path U not tduislerred U> the eulMtiliKed path (ainhw4 v. 
A'eviie (1840), 0 M. \V. 793). 

(«) JokiulOA V. [IVii] A. C. 552. 'Hu) Crown may have it by 

forfeiture or trau^fcreuce at p. 593 ; BrUhw v. OitTmican (1878b 8 
App. Cafi. 841. 660). 

(«v) Jehngfon V. (yyeiU, tupra, per liord MacNaOiitbs, et p. 57S ; 
DriilotD V. Comiran, vapro .* MatsHail v. UlU^fteatar Steam SaviMitm 
Co. (1863), 3 B. 6t H. 732 ; Bloomfield v. (1808), 8 1. R. 0. L. 69. 

Rx. Cb. As to the law relating to the owuervhip of the loil of oon-tidaJ 
waters, oeo p. 396. anU. A» to the applicai ion e( the preaumpUos of owner- 
ship to ihemfflitim Jitumin tlieeaee id loJirH.Mto title Boom uaaias, Fmkcs^. 
Avt> Partt Walls, VoI. ill..p. 120. As to fiibiog righta in ponds and 
lakoi, see title FisuEKias, Vot XIV., pp. 581. 563. 

(a) bee p. 308, ante. Rights of navigation have been aoenired in many 
lakes, suen m Ulleswater (JlariAoR v. Ulteewctor Hteom yaoi^ian Vo., 
wwra); Windvrmere (see note (6), p. 4<s>, post); the Norfolk Broads 
(liieAl^iratf v. Vincent, t\epn); Lougb .Vtagb {Johtielon v. O*A'<iff,iapr 0 , 
at p. 005). 
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siCT. 6. navif[(&tiQg there, they can be made by Order in Council on the 
Lakes and application of any person interested in the navigation (6). 

Pools. 


Part III—Rights of Navigation. 

Sbct. 1.—On Tidal ]VaferconT$fM, 

KcB'Sm r. 1. -‘KaOm 4ind KxUMi of the IJiifht. 

BftUroof 767. The right of navigation in tidal waters is a right of way 
rigbu thereover for all the public (c) for all purposes of navigation, trade, 

and intercourse. It is a right given by tbe common law, and is 
, paramount to any right that the Crown or a subject may ixave in 
tidal waters, except when such riglits are croated or allowed by Act 
of FarJiiiment (d). Conse^iueiitly every grant hy the Crown in 
relation to tidal waters muat be eonslru^ as subject to the puhlio 
righU of navigation(e). It is not a right of property; it is 
merely a right to puss and repiuH. and to renmin for a reanonuble 
lime (/). 

Rxi#titr>r 768. Primd fuck the right of navigation extends to all waters 
right. tliat are tidal, though this is not always the CHBe(<;). Where tbe 
right does exist in a river it exUmds to Uie whole s^Htoe over which 
tho thie flows, and is not susp(*mled when the tide is out Um* low for 
vessels to float (h). 

Rserriff^oC 769. Tliough tho pohlic liA^ this paramount right over tidal 
right. waters, it must l>e exm'cised reasonably, and where it conflicts with 

a right of lisliing the right mast not lie abused so as to work an 
injury to the right of fishing (t). 


{h) Uorchant ilhippiog Act, 1S94 (07 A 59 Viet. c. 60), i. 421. Begula- 
tioDS have been made for Windermere bv Order in Council o( tbo lOtb 
ember, im {Mtkt. R. A 0.. 1V02. No. m). 

<«} BiumUU T. CaUeraU (1S2)), fi R. A Aid. 268; Orr A*wing v. i'olquhoun 
(}877), 2 App. Cm. 63R; i/em# t. Mcckentie (1630), 6 Cl. A Fin. 628; 
BourlU V. Davii (1889), 44 Ch. D. UO. As to the meaning of navigable 
and tidal,'' seep. 39). anU, As to navigation in relation to Sshcrica, 
Me title FlSHSaiBS, Vol XIV.. pp. 591, 592. 

[d) Ai ID tbe ease of artillery ranges; s«o p. 374. ante. 

(•) WSli(tm$ V. WiUcs (1838). S Ad. A El. 314, 329; A.-G. v. JonUiM 
(1680). 14 Cb. D. 58,0. A.; Qann r. WhOifable Free PUkm (1865), H H.L. 
Ca% 192, 207, 208; CM^Ut CorporattM v. BfoaU (184.^0. 7 Q. B. 339, 
39a; A.*6. v. JoAwsoa (1819), 2 Wila. (cH.) 87; FoTVsiAn v. irkiUbjMe Frtt 
PUkm and ilredgm (1869). L. B. 4 H. L. 266, 283. 

(/) Orr Emnf t. CcMumn, $upn; Original BariUpwd CoUitri^ Co. 
V. (1877). 5 CL D.713; Anon. (1808), 1 Camp. 517. n.; Aorsv. JftAi 
(1815), 4 21. A S. 101 : WiBiom$ ▼. fTi/eoir, ColckeeUr CorponUion 

V. Brooho, 4upra. 

(9) ^ p. 392, ante. As to tbe local navigation miss affecting partienlar 
rivoit. ess title 8BifFl80 Avn Kavioatiok, VoI. XXVI.. p.480. note (a), 
As to oavigatiou io a narrow cbaDnel, see ibid., pp 465 ti too.: lor some 
tidal waten in wbkb tbe Danov ebannel rule bM been held to apply, see 
«5i4.» p. 465. note (r). 

(A) A.-G. r. Terry (1874), 9 Cb. App. 423. 431; fTtBiosw v. WiUox. 
onpra; OokkeeUr.CorfortOion v. Bfooie. tupra : Tko Odnvia 8UUa (1887), 
6 Alp. M. L. C. 182; The [1901J P. 168. 

(i) Ortfgiael llariJepool Com^m Co, v. ^(65. iupra: Anon., tapro. A 
vessel may grouAd in a a#bory is tbe ordinary oouTOe of navigaiioo 
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770. The poblic right of navigAtion has, as incident thereto, the 
right of anchoring, and of mooring and groanding in the ordinary 
course of navigation, and that without any liability to the paymeot 
of tolls or other acknowledgment to the owner of the soil, except 
where euch person bai^pens to be the owner of a port, or has the 
right to demand some acknowledgment for the use of the soil in 
return for some benefit conferral (i*) 

771. As part of the right of navigation tliere is tlio right to load 
and onload cargo, and to remain on the waterway for any period, so 
long as the right is not abused so as to work a private injury (I). 
The right of navigation does not, h<»wt)ver, iticludo the right of 
landing on or mooring to Uie lianks, or of towing along them, 
except in placea where custom has given the right(m). 

772. The right of uavigation can only l>e extinguislieil an 
Act of Parliamoiit, or by a writ of ad qinnl dami/uM ami inquisition 
thereon (n), or in certain cases by Connnissionersof f^ewers (/<), or by 
natural causes, such as the recosKion of (he sefv. or an accumulation 
of mud rendering navigation impossible (p). When the olwtruction 

(O'of^WW CoriH>miioH V. HftHtki (IS45), 7 Q. K. 530); but ovory preoAQ* 
tinn in m<H»rins lu*r must Ih' takc*n (u provi^iit injury to thu finhiug {The 
<Mnvia SldUt (1SM7). S Ahu. >f. L. isi). A vmiu*I wfiicli mnst gruand on 
11 Anbfry 08 th** tidu falls dliould only bo anclinix'd at tlio umial and 
fiiBtornury for viium'Ih of ber him (7'Aa |lfNU| P. ies), ami 
ilamagv cauMxl by n^gligtuit uavigatioii over a Hniiury ruiidi^rt the veaa^*! 
liable for the <y)mu>qiKUCf*s ia an action ta rrm 0^.)* further, titb* 
Vol, MV., pp. 031, 6U2. 

(4) Onnn v. WhiMuNe h'ru Fiikin (ISOS). U II. Ui'n*. 102,21.7; h'on> 
mriR y. WhitifubU Frre Fitkert and (IbSO), Jj. li. 4 11. Ij. 266; 

f'fihhfutfr CorttonUitm v. /ironkf, Mupra: Ana». {16^16), 1 617, n.; 

A*. V, //4tmmoml (1717), 10 Mod. Krp. 362 ; v. (1616). iM.ScS. 
lOi ; OriiffHfil t'oUse^ift A'o. v. I«f66 (1H77), 5 <'li. I). 713; Ths 

Stpt/f, (llHU] 1*. 166; iSetiMriiifM Co.. JJd, v. CW mercrol OfU f’0.(1902), 
16 T. h. K. 405; A, a. v. IKrlpAi. 11697] 2 Q. B. VH, C. A. (wliere it wan 
bold that the right of mooring was an onllnary inridi^nt of iiavjgalion and 
iTicludrd liie nglit to fix moorings itito the iwnl and ao u* ttreupy a portion 
of the navlgablo highway for an indefinite iieriod)/ The riKiituf uxer is, 
therefore, in this respect more citensive thaiva right of way on laud, as U* 
which see title Hiouways, Streets, avi> BKUfOKs, Vol. XVl., pp. 4U 
rl Mq. Whorr, however, the mooringH arc for the use of a vessel which 
is not used in navigation, bat for th<- purpi»Mu of rending voasMs used 
in Davigation, this ligbt to occupy thn soil does not oximI, for such a 
purpose is not an iiicideut of uavigatiun (i>eff<j6y rend iJtuUky Main 
i'oUierm, Lid. v. .Inson, [lull] 1 K. B. 171. i*. A.). 

(f) Original llarilri>ool CoUUriu Vo. v. Gibb, nufira: Anon. 1 

Vamp. 517, n. 

(m) Jywick (/nAuAifUMbr) v. Browns (laSI), Hav. 11, 14; Hale, da 
Portibus, 0 . 6. The King may not grant a lilMiriy to unload on the bank 
without the eoQSCDt of tho owner unlees cuslooi ha* made the liberty free 
to ail {Ball V. Uorbtri 1769), 3 Term Rep. 253; TV>df v. Thmpoon (1794). 
1 £ip. 252 (oustoiD for hargea to moor to posts off wbarves in the Thames 
for one tide)). 

(ft) As to the writ of ad quad damsun, see .larobs, Law Dictnnary. 

(e) As to the Cominimroiien of Bowcm, set; tifie SxwEfts ajid Drains, 
Vol. XXV., pp. 773 sf «q. 

(p) H. ▼. Aiofihiyw (1825), 4 D. 1 C. 568 (when the prOMoe of an old 
road acrosa Yantlet Creek was held to raise the presumption that the 
navigation through the creek bad been axtinguishea by one of the modes 
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is ramoved* the right of Bavigetion reviTas, and vheu ft tidal 
river Ukee a new channel the right of DAvigfttion foUowB it ( 9 ). 

Sra^SlCT. 2.—0M> urtim of the JHghi of SovigaiM. 

773 . Without tbu ftothority ol ?ftrliftineDt(r), or an iaqaiaition 
ad quoil damnifin, jio one can Iftwfullj put into tidal waters, or 
main tain there, anything which is au obetruction or niiiBanee^ to 
the right of navigation, and it is no excuse that the ohstruclion 
odIv occurs at certain states of the tide ( 1 ). 

It naakes no difference to whom the soil on which the obstruction 
is placed belongs, for neither the Crown nor a subject may use the 
soil for any purpose amounting to a nuisance (f). 

774 . When an erection has stood in a waterway for a great 
numlier of years without Iwing an olnlruction, yet, if it hocouies so 
by roason of a chat^ge in the course of the navigable clmnoel, it 
may lie abated (h). This, however, ilooa not ap]>ly to \Yeir6 the 
erection ot which has lioon sanctioned hy Parliament( k>), 

775 . Neither the Board of Trade as representing the Crown's 
into rest in navigation nor a fioard of conservator can legally 
authorise any erection in navigable waters which is a inlifiance, 
unloHs acting uiirler s]>ecial powers graiitui by l^uliunicnl, thnugb 


ftbovo met]tion(*d): 00m pan* FiU. Nui. lin v. I*k oj tJg CVr»f 
10 ('ll. K(*p. I4ls: lud pp. iUl. Jii^. 

(9) irtfliami V. \V%icoi (iH38). 8 Ad. A: Bl. OU (a weir iu a side channel 
of a river and not an obstructmn may become ><0 by reason of ciucli olisuael 
beroming t)io navigable part <d tin* M\er); i'uriieU Corporation v. Oraha/a 
(1S6V). h. it. 4 £sidi. 301 (a river binning a new eliannel). 

(r) Jirurne v. Conlvoinere Co. (18311). 0 C. II. (N. S.) 388 ; A.'O. V. 
ificcr Tkafure Coneerraiitre (1602), I Hem. Sc M. 1 (fKiweia of 'Hiantes 
Cvnservaney In licciiso nlMnirUons); Lyon v. Ffrkmvtujrrt' Co. (18T0), I 
App. CaK. 06c it woa livid that wInUt the conAervalors c^mld grant s 
lieaoee for fhe en*clion nf an eiuljankment wLieti wuiuld aflecl tho public 
narigntion, iboir liccnee would unC protect the licvniHie who thereby 
obsrniote<j tho right of nerew of aoollier nparian owuer) ; JoUiffe v. 
iro//u«ey Local Hoard (1873), L. K. 9 02. Jiy the Kailways clauses 

OooioUdatiou Art, 1845 (8 & 9 Viet. c. 2<J). s. 16, railway companies am 
empowered to eTecute w*urks io Dovigable tidal hrers as well as id unn* 
navigable nrers, but they have no rower to divert or alter tho outiro course 
of Bueh rivers or obstruet the whole of tbu uavigation [Ahrahtm v. Orcai 
Horiken Rail Co. (1851). 16 Q. Jt. 580): see title IUu.wats anh VASAis. 
Vol. A'lflll.. pp. OM, ObO. soil. 673, 090. 6^»T. Uy bUt. (1039) 31 Hea. 8. 
e. 4. fbe Cor^ration of £tcier is empowered to remove obstructjoQS m 
tho river Kxe [EroUr CorpartUwn v. hewn (Sari) (1870), L. R. 10 Kq. 239). 
• (#1 A. O. V. Terry (1874), 9 Ch. App. 423. 

(I) IM. ,* nee tiUc NcisiHCE. Vol. .\X1., p. 612. 

(a) fVilliams v. IFdeox, lum. 

(w) By tbo reiga of Jobo tlie navigatioo of nvors aod porta had become 
en ohstnicted by weirs that Magoa Vbarta, c. 26, enacted that **all well’s 
from beneeforth shall be utterly put down througb Thames and Medwar 
wud through all England except by the sea eosit.'' This was not entimly 
efleotive, and the Hundred Rolls of Edward I. have numerous prmntu* 
tions of weirs obstruoting navigation. A weir if erected before the reign 
of Edward I. is legalised by atat. (1350>1) 26 Edw. 3. at. 4, e. 4, altoongh 
obsirootini the whole or part of the navigable river. Sr vend itatitfei were 
subsoquenily paseed and nunorous eominMiioneri sppointoil to survey 
oavigwe rivets and to notriot weirs; see Stuart Uoore, Uiitory and 
Law of FlsberiSi. pp. 24. 171 #f itf 
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the fftct (hftk tti^y hAve authorieed an ereotion is some evidenoa that 

it 10 not an obstruction (x) to the public right o! navigation (y). No On Tidal 

right to obstract can be acquired b; any length of user, ^ough 

user without compkint for a great man; years may be evidenoe 

that there is no obetruotion in !act(a> 

776. A naieaoce to navigation may take these shapes It may Ezunplvot 
be an actual erection in the soil, such as piers, wharves, bridges, otetmticoa 
piles and weirs {h); or it may bo the mooring of floating struc* 
tures (c); or the deposit of unlmoyed anchors (d); or the deposit of 
rubbish and filth causing a silting up of the navigable channel (s); 
or the straitening of the sides of the channel (/); or a dej^sit of 
oyster beds to the hindrance of navigation (p); or failure to cleanse 
and keep in repair when bound to do so (k ); or obstructing navi* 
gatioD by unreasonable user (i); or obetrncliou in accordance with 
statutory requirements but without authority (A); or obatriictioD 


( 1 ) K. 7. ISIS). 2Stark. G3S; A.-O. 7.Jt*hH$7n{m9), 2 \Vils.(ai.) 
87; N. V. QTo$rtiwT {Lord) (ISIU), 2 SUrk. 511. Tbe rublic JlarlK)urs 
Act. 1006 (40 Gao. 0, c. 163). is amended by Uio Jlarbcun Triuiftter Act, 
IM2 (26 & 26 Viot. 0 . 69). i. 16. iliougb rcuuiriutf notice of any eraetiou 
in tidal waters to bo givea to the lti»ard oi Tradis does not empower the 
hoard to tcgalise thorn; ceiaparc tnttr Vorporaiicn v. Vtve* ( 
(U70). h. U. 10 £q. 232. 

(V) A. O. V. Johmon, tupra/ A.-Q, ▼. Porme(<r (1011), 10 Priee, 370, 
412 : A. a. V. iiurruiot {m2), 10 PmH*. 360. 

( 0 ) Vooghlv. IVineMUlU). 211. &Ald. 662; BeoU v. )(aU4 (1090). 1.7 
App. Cas. iSS, P. C. If the obstruction U of a private right ol tiavigaiioo. 
a right to obstruct ran be acquired (b'owsr v. i/iil(l036), 1 Ding. (a.C.) 
549). 

(fr) Livirpool and Norik WaUi 8Unm$kip Vo., lAd. v. ifmsy Tfoding Co., 
/4d.,ll908J2Cli.4e0(pi6r); A..0.V. fmy(1674). 9Cb. App. 423 (wharf); 
ihr V. rvl^Aoun (1077). 2 App. Cas. 839 (piers for bridgiO » WilliaMf 
T. IKiieor (1838). 8 Ad. & El. 314 (weir); R. v. Ciotk (1702), 12 Mod. Rop. 
815 (building looks in the Thamoo); A.-O. t. Ru Hards (1796), 2 Aost. 
603 (wharf); A.-Q. ▼. Parvukr, oujira ; A.*0. v. Burridgo, #upm(building 
between high- and low* water mark); NetonntU (Ouko) ▼. (WA (1818). 2 
Moore (o. ?.). 668 (dam); A.-O. f.Johrun>n, $upm: R. t. If'ard (1836), 4 
Ad. St El. 384 (making an einhankinent in the watemaj); K, v. 6^ro#twier 
(Lord), supra (wharf obstructing the Thaiuc^); R. T. Randott (1842), Car. 
A M. 496 (wharf erected between high- and low* water nark); Dimot v. 
PeiUv (1860), 15 Q. B. 276 (erection of a wharf and jetty wifhia the flow 
of vhe tide and below low-water mark); IfAife t. Pkittips (1803), 16 C. B. 
(H. s.) 245 (erection of a dangerous eamp^hed); A.-G. ▼. LonodaU (BaW) 
(1861). L. U. 7 Eq. 377 (pier); Dtfvfr v. Udl, oopra (brUlgo). As to the 
rgeet of the navigable ohanoeJ ihiftiug, com pare title Fimimuxs, Vol.XlV., 
p. 592. 

(o) Booth V. RoUA supra (houaetwat). 

(d) JoUiffo T. Widlaoeg Local Board (1873), 11. 9 C. P. 62. 

(0 R. r. BlopKon* (1066). L. It. I Q. B. 702. 

(/) Hale, de Portibos. fi. 7. 

(tf) Colcholior Corporation t. Brooks (184.7), 7 Q* B. 339; see title 
PlflHSRlRS, VoL XIV.. p. 692. 

(5) Xryna Corporation v. Tumor (1774), 1 ^'owp. 06. A corporation is 
not bound at common law to repair and iDainlain a navigabk creek or 
fleet (thid.). though it may be so bound by the terms of its ohartor or 
by preseripdon. 

(I) Boss ▼. JCtZss tlSlS). 4 M. 4 $. tOl; Bose v. Oroou { 1043), 6 Man. A 0, 
613 7 Dohoon ▼. Bloehmors (1047). 9 Q. B. 991. 

(k) Browvdotf v. Mo^ropoUion Board o/fforkt (1861), IIC. B. (M. s.) 768» 
affirmed (1864), 16 C. B. (if* A) Ex. Cb. 
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eodaDgertnj; safe oavig&tioQ(0» or obstracting navigation by build¬ 
ing a bridge (m); or obstruction by unreaeonable delay in opening 
a swing bridge (»)« 

777< Whether an obatruction is a nuisatice or not is a question 
of fact; bat the court does not interfere when the encroachment is 
of a trifling nature (<0, or when the encroachment, though an 
injury to navigation, confers on the public at that place a benefit of 
a much greater amount than the injury occasioned (p), 

778. When a vessel is sunk in a navigable river so that it may 
bean obstruction it is the duty of the owner so long as be bas 
possession and control to take precautions to prevent other vessels 
striking against it, but once he has abandoned possession, or some 
authority has undertaken the duty of watching the wreck, his 
obligation ceases (f). 

The duty of watching and lighting a wreck may bo cast by statute 
on the authority VihohB duty it is to remove wrecks (r). 

tiue-SacT. f/theltisht of Sotvjoiion, 

(i) /n (/rnmif. 

779. Where a private person sustains special damage by reason 
of any obstruction to navigation he may abate it, but only in so far 
AS is necessary to enable him to exercise bis right, and he is not 
justified in doing this on the ground that it is n nuisanco to the 
public (i). 

780. Instead of his remetly by alntement he may have bis 
action in ros[wct of his special damage (f). Other rcon^ies for the 

}ykiu V. rnuipi (IS63), 15 b. (n.s.) zm. 

<m) Xortk tSUifforaohiro Rail. Co. v. Uanle^ t'orporalion (lOO^K 75 J. P. 
477. i\ A. Ar to ft iciiii)orftry bridge, i«c Prietttty v. Moneheoter and 
Ufdi R<ia. Co. (1540), i\ .L C. (EX.) C3. 

(«1 WiMino v. Doddinyton (162S), S C. 4: P, 544. 

{ 0 ) Hale, do Portibus, c. 7; R. r. 2Set($ {1S5U), 10 Q. B. 1023; R. v. 

(1S42). Cur. it M. 400 ; ftnd ue i?. v. Sftopard ( IS22), I U J. (o. S.) 
(k. B.) 45; H. V. BiU (1S22), 1 L. J. (0. S.) (E. B.) 42 : A.-O. v. T^nsdole 
(hViri) (IS68), L, R. 7 £q. 377; v. Terry (1S74), 0 Ob. App. 425 
1 where the court interfered when the obitniotioQ wu for 3 feet ia a esanoel 
of 60 feet width); R. t. Tindall (1837), 6 Ad. A; £1. 143. A person U not 
rrR|>ODSibk cnTnioally for an obstncUon which renders a harbour in eou>*' 
eiueiue cftecs lou secure (R. r. J(ue»eU (1854), 3 £. & B. 943). 

{p) A, 0, ▼. Terrir. eupro. per .lw£u ftt pp. 437, 428. ovemiliRg 
n. V. RsiiWl (1627), 0 B. 4;C. 560 ; H. V. U^rd (1836), 4 Ad. El. 384. U 
is not lutficient that the inconvenience is counterbalanced by the btui^t 
confbtml (K. v. Rawdoti. rspro). 

(o) AS. ''Utopia*' (Osmert) T. S.S. *'2'rmuJa" (Owner# and 3/a#/er), 
** Tke Utopia," 11893] A. C. 493. P.t\; The Bien, [1911] P. 40; see White v. 
CriiP (1854), 10 Exoh. 312. and ifrovn v. MalUU (1848), 5 0. B. 599. 
otplain^ in 8,8, "Utopia" {Ownsre] v, 8,8, "PTmala** (Owneri snd 
Moiier), ** The Vtopto," eupra, at pp. 496, 497; sec also Hannond v. 
Pearwn (1808), 1 l.an)p.5l5. 

ir) title SHiPrtNO abh NAVtcstiox, Vol. XXVf.. pp. 554, 655. 

(f) OiflMf T. Petloy (1850), 15 Q. B. 376; Vavite v. ^onn (1843), 10 
U. k w. $46: CefcJMiler Corporation v. Jlrooko (1845), 7 Q. B. 339; 
title Nuhascb. Vo]. XX1„ p. 547. 

E Roee V. hitUe (1816), 4 U. 6; S. 101 (where a barge-owoer bed to 
ad hie vessel^ carry hie rum over land bccftose the aavlgable 
cbannel was entirely blocked by anoiber veeael). 
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proUetion of tlie right of navIgiiUon are by inforaatioD by the 
Attoroey-General on behalf of the Crown in rcepect of ito pro* 
rogative right of conBerving navigation (a)> or by action in the 
name of the Attoroey-Gaooral at the relation of some claae of 
persons (6), or by itidietment (t). 

(ii.) /V< «/ L^on, 

781. The limits of the Port of Loudon commouco at an 
imaginary straight line (known as the landward limit) drawn from 
the oigb-water mark on the \m\k of the Thames at the boundary 
line between the parishes of Tedding ton and Twickenham to high- 
water mark on the Surrey bank immediately opposite to Iho f>oint 
first mentioned, and extend down both sides oi the Thames to an 
imaginary straight line (known as the seaward limit) drawn from 
the pilot mark at the entrance of Havengoro Crack in Khucx to the 
Land s End at Warden Point in the Isle of Slieppoy, and include all 
islands, rivers, streams, creeks, waters, wahia'ourNes, channels, 
harbours, docks, and places contained iii the ai»ove limita, and nil 
places which under any Act of Parliament are hi l>e doouie<t to lie 
within tlio Port of l^ndon, hut not any part of the river Medway 
above the seaward limit of the juriKdictiuu of tho Medway Con¬ 
servancy, or any part of ilio river Hwale, or any ]Nirt of tho river 
Lee or 13ow Creek within the juriwliction of tlio lioo Conservancy 
Board, or any part of the Grand Junction Canal (d). 

782. Within tliese Hiuita the Port of London Authority has 
power to take such steps as it may consider nocesHary for tho 
iinprovement of the river and the accommodation and facilities 
afforded in the Port of London (r), and, so far as navigation of the 
Thames below the landward limit of the Port of London is concerned, 
this authority has all the powers that had bot^n amtorred on the 
Thames Conservancy before the diet March, (/). 

(а) A,-G. V. JoAhws (1819), 2 Wils. (cii.) S7 ; ▼. Portneter (1811), 

10 Price, 378 ; A. U. v. HkkunU 2 Aait. 003. 

(б) A.-G. T. Terry (1874), 9 Oli. App. 423; A. O. T. Wright, II897J 2 

y. B. 318, C. A. * 

(i?) R. V. (1827), 6 B. A C. 000 ; R.^v. Ward 0839), i Ad. A f.l 

384; R. T. Btlit (1850), 19 Q. B. 1022 ; R. r. liutteiUmiU 3 K. A B. 
942. But iiidirtmeat docs not lie wlirn the cib« truer ion happens by 
accident or niKfurtune (B. v. U'fUte (179H). 2 Kf(p. 97rp). 

(d) Port cl London Act, 1908 (S Kdw. 7, e. 6K}. Sp-liitl. V. 

(e) IM.t a 2 (!)• The Port of London Authority ik a body corporate 
consisting of eighteen elected niembeni, ten ap|ioiiitHl itiemben. and a 
ebairmau and Tice-chairman appointed by the Port Authority id.,s. 1). 
Tlio undertakinss of Tariotu dock conipauuK title 

Vol. XX., p. 410) were Ifanuferred to thelNirt ol Authority by the 

Port of London Act, 1909 (S Kdw. 7, c. 69). a. 3 ; and this antlicirity waa 
further empowered to purchase certain o<hcr undortakirigs (i9uf., s. 4), 
piers and landing plecox (ibid., a.* 5). 

(A fbui.. e. 7; Hea Aendoa roHufy rowacd v. i‘o4 oj London AutXoritjf 
(1914). 30 T. L. K. 4fMj. Prior to 190H the niniuTVunry of the '1‘hames fritiu 
t.ricklade to Yantlet Oek vae vreted in tlie Tharues Coust rvaocy. Tho 
powers of the Thames < onsorvancy which have been transferred to the 
Port of London Authority ineluded all the iHJ^ers and authorities, right s 
aud jmvilc'grs with reepert or relating to Ibe r^uiwiraiicy and regulaiion of 
ihe liianjrs and of the fievora) rivem. streams and watereourstH, witbla 
the flow and reflow of the thW id the Tliajo^*, and upon ihe banhs, shores 
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763. The powera oi dredging the river within the limitB of the 
Port of London may hy provisional order of the Board of Trade be 
extended to parte of the Thames Estuary and the ehores thereof 
lying to the eastward of the seaward limit of the port (p). 

Sect. 2 .— ^On A'a^nraf /n/ond iVatfrcour9e$. 


8CB.Sw?r. I. - Mtni and S*aturt of ike liiyhi of Nai-vjntkn. 

iiitbuvf 784. As the soil of non •tidal rivers is prirnd facie the property 
public. qi riparian owncra and not of the Crown, there is no common 
law right in the public of navigating thereover, but the right may 
have been acf{uiro<I by dedication or presumed dedication as 
evi(lonce<i by lung user, or by Act of Parliament (h). 

The right of navigation in non-tidal waters when acquired by 
Uiopuldicis bimply a right of way sinjilar to a right of way on 
la]Ki(i). It may ex (end over tho uhole wi<Uli of the watercourse, 
or be restricted to a particular p.krt lhere<if(J). It carries with 
it DO right to tho soil, or any right of fishing or fowling or of 
recroation over the soil (I;). 


and wliadH e( tUo Thanicv and Pert tjf 1/Oudon ^hUdi iunardialuly iH^forc 
tiio puwiiig cif the TIiaiiirK Act, lSo7 (SO & Vtct. c. oxlrii.), 

wm retried in or odglit U‘- ru ivMiJ by or which bad lifn*tofon) been vxer* 
ciiu’d by Her Majesty in n'lchl ol her Crown or wbieh at any time before the 
pAdNng oi that Aft were btiven or granted to or bad bci'ji exercised by or 
which were vested in or might l>e exercist«d by the mayor anrl eommoDally 
and cltUenso! London or by tho mayor and aidermeti of the City or by I ho 
Cloinumn Council or by the Lord Mayor by any lUtiKory criartinvnt in 
force immediately before the iia^M.Ing of (hat Aet, and not repealed by the 
Thames C^^nservancy Act. IS94 (r»7 & 58 Viet. o. dxxtT.i.}, or hy pnwerip* 
lion, usa^. or obarier or olhcrwi^o. and wore vested in (he enuHorvatoni 
iminodialcly l>oforc tho |>atting of the Tbaiucs Coniorvaury Act. 1804 (57 
L .'IS Viet. e. dixxvii.). s. 04^ aud tho powers sot out al pp. 4US W 

and tbo )K>wer« of drt'dcing tbo channel oi the I'baines fiom tlie 
N'oro to Gravesend confernd by the Tbaniea Conservancy Act, 1905 (5 
Kdw. 7. e. cxevm.). The powm aud datums of tho WatermeuV Company 
With A'spcct to the regislradoD and lionueing of craft and bi»ata. the 
Uoeiiaiug of liglitenncn^and waieriueo. and the government, regulalioD and 
oonUot of UghLsrmen and watemiun, in dm ling the appointment of plying 
places and iuRj^tors, Lave been trueferro)! to tne Port of London 
Authority, but the power of liconring light emion and w atom ten mar. by 
arr.kiigeaient. be exerv;Ked by the Watermen's Company on behalf ul tbs 
Port Auibority. unless (he authority utberwiso dr .1 ermines (Port of Loudon 
Act. 1908 (8 lidw. 7,r,S8). all). As to the powers of tho Commissiooor 
of Police in the melTopoliran area, see title Potict. Vol. XXII., p. 47). 
(|) Port of London Act, 1908 (S Edw. 7« c. 0$), s. 7 (2) (d)). 

(a) See note (o), p. 398, atUt, A« to canals and other artificial water* 
rourssa. leo tldtt FisBEUXS. Vol. XiV.. p. 581; Railwxts and Canals, 
Vol. XXIIL. pp. 779 si teq. 

(i) On Evi%g v. Col^vAovn (1877), 2 App. Cas. 839. 

0) WiUiain$ r. IVilfOX (1838), 8 Ad. A: £1. 314, 329; JfirtUfAwdil T. 
rtncml (1893), 67 L. T, 325: (hr EtetHg v. CotfuAMw, str^. 

{k) On v. CoInAoufi, $upra ; v. Tiscenl, supra ; 

Smtky, Indrnci. [1891] 3 Ch. C78; DloarU v. LayanI (1868).C1891^ fCb. 
681, n., C. A. By no amount of user can the public acquire a r^ht to 
reoreate (Bowfls v. LevU (1869), 44 Ch. D. 110; see also Simpsow v. 

(19041 A. C. 478. *493). In (he caas of the River Tbamoi, it is 
provided by theTbsoiiea ConservoDcy Act, 1694(87 A 86 Viot.c.eJxxAvU.), 
a 72, that (he public may navigate the Thamet for either pleasure or 
pro 6 t: eec p. 41 f. post 




Pabt III—Rights or NAviOATroK. 

786. Tbe right of narigAtioD itm not incinde a right of towing 
along tha banks (f)» though such a right may ba acquired in 
anj of the ways shore mentioned (»t). It is doubtfui wiiethet the 
right of anchoring or of placing fixed moorings, which ia an 
incident of the right of navigation in tidal water, is also an 
incident of navigation in non-lidal water, except in cases of 
necessity or at places where euch a right boa boon acquired by 
custom (n). 

786. A subject may make a watercourse navigable by means 
of locks and eats and obtain a charter enabling him to take tolls 
from boats using them, but if there is no evidence that the way 
through the locks has been dedicated as a highway the subject is 
not bound to maintain the locks, or allow the pallia to navigate 
through thom(r>). 

SuH^Sxrr. 

787. Obstructions which existed at the time the right of 
navigation in non-tidal water originated cannot be removed, for 
the right to navigate must have \mn acquired subject to the 
continuance of such obstructions; hut olistructions placod sub* 
sequent)y may be remedied in the same way as obatrnotions in 
tidal waters (p). 

788. When the whole widtli of a river was a common passage 
for boats and ships before the reign of Kdward I. weirs orecte<l 
since that time are unlawful, and so too is any enlurgmuent of 
ancient weirs (q). Once the right of navigtiiion exists over a 
particular locality no one may witliout the authority of Parliament 
place anything there which is a nuisance to the navigation (r). 

789. Whore a river changes its course, the right of naviga* 
tiou panses with it (s), oven though the change is sudden (0> but 

(l) BaUv. //rr6er< (1780), 3 Term Rep. 263. 264. Vernnn v. Prwr 
(1747), unropiirt4*d- 

(m) Sc« p. 303, anU. 

(n) Tims, where the right vf nsvigetion owsi iU origin to dMication. and, 
liA eUted in Orr Evinf v. Col^ukoun (1877), % App. < wi. S30, S54, U simnly 
a right to pens throagn a private estate in order to get to suitje place, aimuar 
to a right of way on land, it follows that there ii no right to deli^ on the 
way longer than is reasonably necewury; compare On^iruU UartUpool 
Vouuriei Go. v. (?t66 (1S77). 5 Cb. D. 713. per Jksskl. .M.K.. at p. 721. 
Moreover, in non*tidal water, narigatioo ia a^uired siibjret to the rights 
of the landowners, whilst in tidal water the owner of the soil takea subject 
to the rights of navigatioo. As to proof of custom* see title Custom avn 
U.«A0SS. Vol. X., pp. 236 €t ieq. 

(e) Simpson ▼. A.-G., [1904] A. C. 474. 

(p) See p. 402. oafs. 

(e) WiUiame v. Wilcex (1636), S Ad. k El. 314, 329; itat. (1350.1) 26 
Edw. 8 , St. 4 , e. 4 ; stat. (1472) 12 Edw. 4, c. 7. This later sutute only 
applies to navigable riven (Rofls v. Wkyfs (186H). L. R. 6 B. 28^. An 
ancient brushwood weir must not be oonrerUd to a stone weir (wsU v. 
Borahy (lS06).7£aat, 196). 

(r) Bkkstt V. Morrie (1666). L. B. I Sc. A Div. 47; Orr Erxingf. 
CoinAova. $upn: A.*B. v. LonsdaU (Barf) (1869), L, B. 7 Bq. 877. 

(s) Pastor v. Wridkt (1676). 4 C. P. D. 436. 

(0 Carliito Corporation v. Orakom (1669). h- R. 4 Esch. 861: Tkakuraim 
Biraj Roar v. TMkvrein Sar/arat Koer (lUO^). 21 T. L. R. 637, P. C. 
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when (ha part o( the river over whicii there does exist a right of 
QAvigatioD bocomee blocked there is do right to have abated an 
obstraction in the other part of the river the removal of which 
would enable the navigation of the river to be continoed over that 
other part(u). 

Svii SETT. oj lAe RvjU. 

(i.) Ih (JtkrTQl. 

790. The right of navigation on natural inland watercoursee is. 
in the abeenee of my etpreaa pariiamentary onoetnient, protectc<l 
b; the same moans aa the navigation on tidal watercouraea is 
protected ( 4 ). 

(ii) Thtimtf. 

791 For the purpose of conRorvancj hy the Thames Conaervancy 
tijo ThnmoH iiicauH so much of (lie rivers Ibume^^ and his as are 
between the town of (Jricblado and the landwurd limit of the Port 
of London nml so rnuch of tfie river Kemiett as is between tlie 
common landing-place at Heading and (he river Tliiuncs and all 
locks, cuts and works within the aaid portions of such rivers (6). 

792. Subject to the special provision of the Thames Conservancy 
Act, 1694(c), the conservators have i>ower to improve and complete 
the navigation of the Thnmos whether for profit or pleasure, and 
for that purpose may make, erect, maintain, alter, extend, dis 
continue, remake and re-eioct such tow-paths, hunks, roads, bridges 
ferries and ways, for the towing of vessels with horses or otherwise 
aud such locks, pounds, turnpikes, wharfs, weirs, bucks, sluices 
witichea, spikes, dams, lloodgatcs, engines, tolLhousos and watcli 
houses for the use of (ho navigation as they think fit (/((); and may 
regulate the flow of water and prevent iniP-owners from drawing 
off tho water l^elow u certaio level (c). 

793 . The conservators must cause any vessel sunk or stranded 
in tlie Thames (0 be rais^sl, or blown up, or otherwise destroyed; 
if the vessid or any part of her or her cargo is saved they must 
he Kolii in such manner os the conservators determine; the latter 
may recoup themselves out of the jirocecds for the expenses 
incurred aud any ex^ieuses incurred in watching and controlling 


(•) Orr Eming v. <*<dqaAoiiii (1877), 2 App. i'ok. S30; TVaUiamt v. Trifc<’;E 
(1838). 8 Ad. Si £1. UU: JtaU v. (178U). 3 Tenu R«p. 2G3. 263; 

see title Fisbeiues, VoI. XIV., p. 582. 

ftt) See pp. 404, 405, antt. In respect of many waters. Parliament bsi* 
conterred f neduiy of conservancy oo statutory bodies or other corporations : 
an. for example, m roKpcct of ibe Thamev. on the Tbauies Couserranoy ; 
the Severn, on tbo Severu ('oiDOiissioncrs; tho Trent, on the Trent Naviga- 
non Coaimiasioners. Where Fartiamont lia^ created ao aolhority to repair 
and cleanse a nou-tidal river, such autliorily is not authorised to cut a new 
cUantie) In the bed of the Hrvr so as to give access 10 a wharf (Parikeneke 
V. JlfnMii (1774), 2 Chit. 658). 

(5) Thames Conservaofy Aet. 1894 (57 58 Viet. 0 . clsxsvn.),.s, 3; 

Port of I^ndon Act, 1908 (8 Kdw. 7, i\ 68), ^bed. V» As to the laod* 
ward limiu of the port of l^ndoo, se«* p. 405, <tnU. 

(s) 67 L 58 Viet. e. clixivii. 

(d) /M. s. 62. 

(<) ibid., IS. 76, 76. 
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the Teasel, sod (he aurploa, if is held for the parson entitled 
thereto; the owner of the veesel la liable for anv deficiency (/). 

794. The conservators may remove anything causing an 
obetmction in the river, or to the use of the towiug.path. or any 
floating timlier which obstructs the navigation, but whon the 
obstruction is a tree, bnsfa, shrub or projection the cimscrvutom 
may apply to a court of summary jurisdiction to onler tho owner to 
cat, prune, or lop such tree, hush, or shrub or remove tho projection, 
and on his failing to comply with the order tho conservators may 
do the work (,o). 

795. When any wharf, pier, or artificial liank ie out of rei^nir 
RO as to be dangerous to lifo or to vesaols lying alongside or to the 
navigation, tho consarvutorR may order the owner to ropuir to tliu 
Ratisfactiou of their engiiu^r, and on his failing to do so tho 
conservators may do the vork(/i). Thoy may also remove at 
tho cost of tho owner broken, daiignmuH, or uwIchk piloR, mooring 
chains, or other nuisances, and remove or shorten any waterways, 
causeways, stairs, or other projections injurious to navigation ii). 

796> For the pur()ose of making and improving and keeping the 
navigation free from ohstructioD the conservators may dredge, 
cleanse, and scour the river(l:), or alter, deepen, restrict, enlarge, 
widen, diminish, lengthen. Bhurten, straighten and impruvo tho l>ed 
and channel (0. and reduce or remove any tdioals, shelves, hanks. 
mudWiks, or other accumulations and shorten any l«nd and 
remove any angle, and alsito or remove all obittractions and all 
nuisances and abuses whatsoever in the river or on ilie Imiiks or 
shores thereof (in). 

For the repair of the towing jmths and roads and llie straighUin* 
iag and improving the course of tho Tliamcs. and filling up and 
raising creeks, inlets, licnds. Hats, and sloblnods in or ivijointng 
the river, they may dredge and raise gravJ, aand, and other 
HubRtanceK(ii), and license iiersons to do so(o). IMov To<ldington 

(/) Thames CouMrvsnuy Act. 1804 (07 9c OS Vi^l. o. cltxxvu.), s. 77. 
ilke deficiency oia.v be recovend although Uic owoorH uf Ihc vcwcj liijna 
have abandoned hor before the cspcoecfi worO inciimHl (The Annie (iHS7), 
12 P. 1). 50; The WdlUtndj [lOU?) P. 502). Id estimating the r^ipcueet the 
coil of special apparatus used may be taken into account {Tke Uorringion 
(1888). 13 P. D. 48). 

( 9 ) TbamceCoiiKcrvancy Act, 1804 (57 it 58 Viet.e. HxsKTii.),ss.7S. 70. 
The conservators aro oot liahle for an obstruction of winch they have nr con 
have bad no knowledge {Oridley v. iftc^ Thanes <:oHsertcU<frt (1888), 3 
T. L. It. 108. C. A.); see also Queem o/ fAe Hiver Sieanekip Co, t. 
Eas'w, Oilb i Co. and River Thames Coneertaters (1907), 96 L. T. 901, 

A.s Forbes ▼. Lee Conservanoif fioa^ (1879), 4 £x. D. 116; and title 
SnipfiNO ASD NaVIOATIOK, Voi. XXVI.. p. 647. 

(A) Thames Cooaervancy Act, 1894 (57 & 58 Viet. c. elxxxrii.). s. 80. 

(i) Ibid., a. 81. Except in cause of emergency they may not exercise 
iliis power above the City Slope above Stainee Bridge, tudesa the owner or 
ikccupier bos bad seven days' written potioe to remove tbeauisanee {ibid.), 

{k) /aid., a S3 (1) (a). 

(I) lauf., s. 83(l)(b). 

(«i) ibid., e.83(1 )ic). ''Shore** loeaoe the shore of the Thames as far as 
the tides flow and mow belweco bigb* and low- water mark of ordinary 
tides {ibid., I. 3). 

(a) /M.,m.83(l)(d),84. 

{•) /hid. aa 83 (2), 87. But material dredged above tbe City Stone 
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Lock ihej dred^ Ullasi for ships, aud iBa;r undertake k 
sappij ships with ballast, or to ballast or unballast tbeto {p). 

797. Tlie coDsenators may Uconse all erections on the bed oi 
shores, and may malotain mooring chains, and remoTe on makin( 
compensation any prirate mooring chains in the tideway (]). 

They may also erect such piers and landing places below Tedding 
ton Ii(^k as they Khali deem most advantageous to the public anc 
causing the least oMtniction to the navigation, and may remove 
or close them, though if it ie a landing place which has beei 
inarke<I by the Watermen's Company that is affected a new cnemus 
be made in iU place (r). 

798. The conservators are the authority for erecting and main 
tuining the beacons necessary for the navigation, hut no lighlhousi 
may 1^ placed holow London Bridge. Ah such authority they hav< 
power below Teddington Lock to remove, altar, or screen any ligh 
oil or near the river which they think likely to mislead person 
navigating ($), 

799. Any person commits an offence wlio without lawful exctisi 
in R reiisonalde time after notice faile to remove any obstruction i< 
the towing path (t\ or who unloads, throws, puts, causes, or suffers b 
fall any ballast, stone, earth, mud, ashes, dirt, soil, ruhhi8b,or refiia 
from manufacture into the Thames or on the shore or into am 
tributary of the Thames within three iniJos of tho Thames so tha 
it may be carried into the Thames, or knowingly puts any of thos^ 
things anywhere where they are likely to be carried by floods o; 
extraordinary tidoe into the Thatues (u). 

It is also an offence for any person to obstruct the navigation 


above Staines bridge mii«i be used above that stone (Thames l'onaorvann 
Act, 1894 (57 & 68 Viet 0 . clxxxvii.), a. 83 (2)). Coniimaton have m 
povor in the Upper Tbamee to license persons to dredge ballast for sat 
(Ptfimsr V. fams# C/wermtors, [1902] 1 ('h. 163). As to their powon 
iiceose persons in the tidal portion of the Thames, see Tfuimu Cm^trvatcr 
V. 5»sm. X>m% <2 Ub.. [1897] 2 Q. B. 334, 0. A., disapproving F$am v 
Baaftee. v. Wtdd, Bx peris Prarcs, [1898] 2 Q. B. 360. 

(p) Thames t^onsorvancy Act, 1894 (57 dt 58 Viet e. olixzvii i 
a. S3 (3). (5). (0). 

(q) Jbul., ss. 109, 113, 115. No ereeUons or mooring can be put on tin 
bed or shores of the river without the coneervatots* liccuee (ibw., ss. Ill 
lU). Bat this lieenoo will not legalise any injury to the rights of other 
(Lewes v. Turner (1892), 8 T. L. K. 684); see also note (5). p. 408, ante. 

(r) Thames CouBervanoy Act. 1894 (57 it 58 Viet. e. olxxxvii.), u. 119 
124. 

(i) Ibid., SB. 136, 136. 137. The power of erectiug beacons and light 
houses miiim the Port of London has been traniferred to the Port of Londor 
Authority ; see p. 405« outs. 

(0 Thames CoiuerTancy Aet. 1894 r57 it 68 Viet. o. olxszvii.}, s. 82 
Tby peoalty is not excc^ing £5. and a daily penalty not ezooeding ti 

(w) Ibid., I. 91 The penaltv la not exceeding £20, and a daily penalty 
nei exeaedioff XIO (s5»d.). la the notice the oonserratoia must specify thi 
place where tns nuiaanee is (Tboowr Comtnaiort v. Ckcfissy Bwfol floiHlert 
AalAerily <18857.1 T. L. R. 536). It is not an offence to put rabbisB 
into Ike Thames below the seaward limits of the river (Paflsr v. PoyM 
aa87h 3 T. L R. 729). 
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means oi anj weir, bridge, pile, daxs» chain, banier, or other 
implement <a). 

800. Subject to the proTisions of the Tiieutes Couserrauc; Act, 
1094 (b), aJl persODS, whether for pleasure or profit, may go and be, 
pass and repass, in vessels over and upon any and owry part of tho 
Thames through which Thames water flows, including ail such 
hackwaters, creeks, tide chaunolR, bays and tnlets as Conn i^vb of 
the river(c). The coueervutors may, for puri>os«i connccUnl with 
the navigation or with any public works or for the preservation of 
public order, for a liinito^ time exclude the public from si>ecifiod 
{>ortionB of the river (<0* 

801. This right of navigation includes Urn right to anchor, moor, 
or remain stationary f<ir a rmsonahlo time in tho onIiimry course of 
ploaeuro navipition, subject to such restrictions oh tho oonHomtors 

make by bye-laws {e). 

The eonsiwvators are l^und to luako siK^ial regiiiationa (o pre¬ 
vent annoyance to any occupier of a n}»ariAn rosuinnee by reuHuu 
of tho loiloring or delay of any lioiisolioat or stoAnil>out; and tho 
riparian owner nmyexcrcisn any legal roiiK4li(*H ho ])O 8 S 0 SBCh f(»r pre¬ 
venting the anchoring, mooring, loitering, (»r delay of any vessel (/). 

802. Besides complying with any byo*taws relatiug to naviga¬ 
tion made by tlie eonwrvators, every vessel navigating tho Thames 
must l»e navigated with caro and caution and at a b|)C 4^ and in such 
a manner as not to endanger the lives of, or cause injury to, per 
sons or endanger tho satoty of, or cause damage to, other vessela or 
any mooring, or to the bankH of the river or other projierty, and 
special care must lie used when passing vossols of all kinds^ 
especially those of the smaller cloxss and such as are employed io 
dredging or removing sunken vessels or other obetructions( 9 ). 


(<0 ThamiMi i'on^rvftucy Aet. 1804 (A7 it ^>8 Viri. c.elzxxvH.), i. 72 (6). 
This does not apply to obntruclioni which cxHtnl for twenty yeaiA l»r>/nfe 
August, 1885 (thm.). The penalty it not oxcKeUina W5. and a daily }Hiialty 
not exce^^ding £2 lor cTory day such obatnioiion remains after notice from 
the coneerraton [ibid.). 

57 8t S8 Viet. c. clxixvii. 

<o) I6td, I. 72 (1). Private or artificial cuts for the purpose of drainage 
or irrigation, and also artificial inlets for moats, boailiniues, ponds and 
other like private purpoacs, and all channels madr' by agminent with the 
coneen'Stors under the powers of the stats. (1623) 21 dao. I, o. 32; {1750) 

24 Geo. 2, c. 8; (1761) 11 Geo. 3, c. 45: (1775) 15 Geo. 3, e. 11; (1786) 

25 Geo. 3. c. 51; (1785) 25 Geo. 3. e. 106 ; (1812) 52 Geo. 3, c. zfrij., or 
which had lawfully existed for twenty yean before tbs 14th August, isafi, 
are not part of the Thames for the purpose of navigation (Tliamea Con- 
servanry Act, 1884 (57 & 56 Viet. c. clxxxTii., s. 72 (1) )• 

(d) Jhid.. t. 72 (3). 

{$) Ibid., a. 72 (4). 

(/) Jhid., s. 72 (4). (5). No Teasel mar anchor, moor, fasten or tie fo 
any part of Taplov mill stn'aiD between ihe lock and Cleznanb meadow, 
uoder a penalty not exceeding £5 s. 73). As to the right to fix 
moorings in the tidal part of the lliaznes, see 4.-0. v. IFrigAf, (1S07J 2 
Q. B. 318. C.A. 

(f ) Thames ConserraDcy Act. 1884 (57 It 68 Viet, elzzivli.), s. 154. Tba 
peodty for breach of this provision ii not exceeding £20 (iM). 
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803. The consemtore maj make bjeOaws for» inter alia, 
reguItttiQg the navigation, preventing olwtrnetions, compiling 
vessels io carry lights, prescribing, below Teddington Lock, limits 
above which varioiiR classes ol vensels to be defined by snch bye¬ 
laws and used only and principally tor carrying passengers or 
for excursions shall not navigate, preventing disturbances of the 
navigation, purpow'sof recreation, and regulating the passage of 
vessele on occasions when large crowds may assemble (h), 

804. Tho consi rvatnrs may appoint a harbour master, who has 
)K>wer to regulate (he time and manner in which a vessel may enter 
into, go out of or lie in tho river, and her position whilst there, the 
manner in which she sliall take in or discharge cargo or l)allast(i), 
and to remove any vessel diHol>6ying his orders 


Part IV.- Harbours, Docks, Piers and 

Wharves. 

Sect. 1.- llarimtif Ihtrke nmf /NVrs. 

Sc«-Suer. 

806. Whenever a harbour, dock, pier or wharf (f) is to be con¬ 
structed ami may l>c an ol»strurtion to navigation, or in respect of 
the UHC of which it is desired to have power to levy tolls and nitcs, 

{k) ThAnice I'urMTvaucy Art. 1S1>4 (.**7 TjS Viet c. cUxwii.). n. 101. 
02^ m Tiiuch of the in wilhiii tlir hunt* of the M(Uro|H>1i|aTi Police 

HVott. ilif I'nouiHfMiMjor may aWi mKulair tlir poMogc of v(Ws4'ls on 
like occsstioiiH ; hto. lurlhcr. tiile Pm.iCK. Vot. XXtI.. pp. 41»7. 471. 
Wilhiii the Vort of l^mulon. thr Port. .Xuihcirity may arruogo tliat tbf 
Thanu^ ronHcrvatorv shall ricrrur ilie powers of tho Port Authority for 
regulating the paM^o of on the orraiiinti of a rrgaUa. boat race, 

or oilier Hiiiubr mraHion (Port of lx>mlon Act, 1909 (9 Kdw. 7. c. OS), 
s. lu:. 

(t) Thames Pon^rvuucy Act, IH94 (o7 Sc oS Viet. e. clxxxvii.), ss. 120, 
198. This power docs not apply to any part of tho river where by Act of 
Parliament it is declarod that no vcxm*} ii]iall he, nor has tho harlxjur master 
any jwwer to uinucuir or remove from any part appointed us a boartling 
laudiii^, landing, or qiiarantino station any resaol placed there under the 
autbonty of the Coinmusioncra of Customs, or to place a vessel within low- 
water mark aloogside any quay, euatoin-houKe station, or any place apprt» 
priat ed to t lie service of the customs (iU id .. s. 198). Py t6 id.. s. 127. assistant 
hirbour mastciw may be appointed. 

{k) IM; BA. 130. 132. DUnbcslieiiee to the harbour mastcpi orders u 
puni^able by a fine not ex(*oe<ling £o (ibid., s. 199). 

(I) Except where otherwise stated, this part of the present title relates 
to the constmetion and raaiiiienance of harbours, docks, and piers to 
whii'h. by Act of Parliament, the provisions of tho Harbours. Docks, 
ami Viera Clauses AoW IM7 (IO & 11 Viet. c. 97). are made to apply, and 
the f'Xprvssion rho harbour, dock, or pier" means the harbour.dock, or 
pier and tbs works oonoeotad therewith author bed by the special Act. 
For other defliuiioos of harbour/' see note (a), p. 413, note (w). p. 490. 

g ut; Merchant Sbipi^ Act, 1894 (57 St 68 Viet. 0 . 60). s. 743; E. v. 

dfHKisi (iKSOk 2 T. Ik K. 234. 0. A. As to tho raatiagemaiit of vessels 
in harbour and provisiona for the t>afetT of harbours, see title Rhiffivo 
AH t> Navigation. VoL XXVI., pp. 639 ii sag., 643. 644. 
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R special Act of Parliament must be obtained, unless the espenee 
to M incurred does not exceed illOO.OOO, in vhich cose a piovltlonal 
order ma; be obtained for that purpose from theiloArdof Trade(>>i). 

(j.) Speriol Aeit of' T*Qrliamf^t. 

806. When a person or corporation (hereinafter referred to as the 
harbour authority («)) ie aulboriseJ by a special Act of Parliament 
to construct or im])rove a harbour, dock, or pier, it is usual to llnd 
incorporated by reference in that 0|>ec.ia1 Act all or some of the 
provisions of the Harbours, Docks, and Piers Clauses Act, 1847 \o\. 
\\ here the special Act authorises the acquisition of land otherwiac 
than by agreement, the provisions and restrictions in the liands 
Clauses (ConsolidatimO Act, apply(q). 

607. In addition to lands authorised to l>e coinpiiiBorily taken, 
the harbour authority may by agreomenl purchase IjuuIs for anv 
of the following purposes, namely: tuakiog and providing addf* 
tional yards, wharves and places for receiving, depositing and 
loading and unbeing goodB(r), and for thu enf4*tmn otwoigliing 
machiues, toll houses, offices, warehouses. she<lB. and other Imildiugs 
or convoniences: and nmking Cfuiveniont hhuIs to thu harliour, 
dock, or pier, or any other purpose which inoy be reepuKite or 
convenient for the forumtion ana use thereof (i). 

Errors in the plans and bonksot reference doj>ORilod in complianuo 
with the Standing Orders of the Ifouscs of iWliument may, after 
ion days’ notice to the persons afTccled, lie correctcil by two justices 
of the peace, and their certificate and plans and s<K:tic)ns of altora 
tions and the original plans and sectioiis have to lie dopositod witii 
the clerk of the peace for the county in whicli the lands are 
situate (t). 

On tbodetx)sit of tliese documents the harl»oiir authority may 
commence the works (if). 

(m) Gtiueral Pier sad Harbour Act, 1801 (34 k t.. Vtcl. c. 40), 3. As 

t A the col lection and recovery of hvbour rsUw, hco Ullo .Siitvpisfo aho 
Kavioatiom, Vo). XXVI,. pp. 6.14 elMf 

(a) By the Merc bant shipping Act. 1894 (37 Viet c. m), i. 74S. 
tile term '* harbour authority '* iucluUen all ptirwins or bodies of poraons 
I'orporate or uiiinoormmto being prupnetois'of or jiilru>^toil with the du^ 
or invested wiUi the power of oonstructing. imuMviug, managing. 
Tf^gnlatin^. msioiaining or lighting a bart><»ur. ror the purpose of 
limiting I lability (i^o title Siiipfiko akd Navioation. VuI. XXVI., pp. 613 
tt 1 ^.) the term **owner of a dock'' includiw any perMon or aothority 
hating the control or mouageiuetit of any duck. uiRluding wet do^ and 
baslo, tidal docks and basins, locks, cuts. etitraac«is. dry docks, graving 
docks. ffldiroQS, slips, quays, wkarvos, piers, stages, landing places, and 
jHtiea (Moreliant Shipping (Liabilitj of Shipowoors and otben) Act. 1900 
(C3 k 04 Viet. c. 32). a. 2 (4), (5)). 

(0) 10 A n Viet. e. 27. 

ip) S k^ Viet. c. IS; see title CoHPULSoar PuKcnaSB op Land 
O^VPEMSATIOM, Vel. VI., pp. 13 tl 

(9) Harbosrw, De^ks and Piers Clausen Art, 1847 (10 & U Viet. e. 37), 

I. 6. 

(r) The term goods'* iociodeti wares aod merchandise of every 
description, and all articles in reapeot of which rates or datiea are payable 
ouder the speoial Agl (thid.. a 3). 

(s) fbid., a. 80. 

(t) IM., as. 7. 9. Clerks of the peare are authoriaed to give certified 
copies of these docaneoU, which are rscsirsble to evidsocs (Aid., s. 101 . 

(•) Hid., a fi. 


Siur.). 

Barbourt, 
Docks and 
Plan. 

laoorporatloii 
of statatei. 


uf, 

Ismk 




414 


Waters a5D Watircoorses. 


SSCT. 1. 

Hn^oan. 
Dxka tod 
Fl«r$. 

DevlfttioD. 

('guenU 

riquired, 


Wfxrcho\i*<^ 

etc. 


808. Whsn coDStriicting (he works (ha faArbour authority muBt 
not deviate from the lino laid down in the deposited plans more 
(bati the prescribed noiobor of yards, and when do namber is 
prescribed, (hen not more than ten yards, and (be authority must 
not take or use for the purpose of deviation land not mentioned in 
the book of refercr^ce or ceriifieaie of the iustices without the 
written consent of the owner of the land (a). 

809. When the \v<irks are to be on (lie seashore or on any land 
between the high - and low- water mark, (hey must not be constructed 
without the consent of the Commissioners of Woods and Forests 
and Board of Trade, and then only according to such plans and 
under such restriclions and regulfltlons as those dopariments 
approve of, and without the like appro^nil these works may not be 
extoodetl nr altered (i). Alteration or devintion from tho deportited 
plans must have the same approval (c). 

If tbo harbour authority constructs tlie works without such 
approval, the Board of Trade, at the expense of the harbour 
authority, may al^ikto and remove and restore the si to to its former 
condition. 

Whore the works are in a navigablo river and there is a con¬ 
servancy uuOinrity, its approval must be obtained (d). 

810. As |)art of lU undertaking the harbour authority may 
construct such warehounos, storehouses, sheds, and other buildings 
and works as tbo auih(trity deems iiecossary for tlie accommodation 
of goods to be shipped or uoshipped. and may erect such cranes, 
weighiug machines and other conveniences, weights or measureB. 
an it thinks necessary for nntoading, loading, rueasuring and 
weighing such goods, and may hire persons to work the same; or 
the authority may lease tho warcliousee, wharves, craues etc. for 
any period not e£Coe<liDg three years (c). 


(a) Harbours. Docks, and Piers riausm Act. 1847 (lU A II Viet. o. 27). 
s. 11. "Deviation.'’ ss used in Acts of Parliament, simply means shiftinc 
the work in iU inlecritj from one «te to another which may be deemeil 
more suitable; it does not imply a xight not only to iJter the situarioti 
of the work but in doujg so to dispense with a half or two-thi^i of ii 
{Umofk V. AofkmiMs oad Aafkpar Inipntment CommUtioimi, [1692] A. ('. 
40S, per Xiord Watsok, at 517). 

(b) Harbours. Docks, and Piers Clauses Act. 1S47 (10 & 11 Viet. e. 27). 
i. 12. It seemi that under this Act the approval by the ('ommissioncTt 
ef Woods and Forests and Board of Trade of works below the low-water 
mark is not required : though inch works may sot be done witbout tbo 
oonsent of (be Crown when the Crown is owner of the bed. If the shnrv 
belongs to a private person his rights thereto must not be prejudiced, 
''xcept in BO far os mwer to purchase the same is given by the special 
Act (ihtd.). As to the Cozomissiemen of Woods and Forests, see titlo 
Con stiTDTICKAL Law, Vol. VII., pp. 122 si sso. / as to the Board of 
TVade. *ee ibid., pp. t02. 103. 

(c) narbuur«(, Uoeks, and Piers rlsusos Aet, 1647 (10 & 11 Viot. e. 27). 
6 . II. 

(4) /bid., I. It 

(«i /hid., M. 31—22. As to the proriskon of weighing maebinei by the 
Port of London Authority, see i’orf cf loads* AuSoritf ▼. Oaim ZJU$ s/ 
StMmm, ltd.\ fllU] l K. B. 427: title Sbifpiko and Navioation. 
Vol. 2XVI., p. 632. noli (•}. As to meten and weighers appointed by 
a harbov asthontj. see ibid., p. 643. 
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6 U* When the works are completed aod the cbairmao o( 
quarter aessions has certified that the harbour» dock, or (uer is fit 
tor the reception of vessels, the rates authorised by the special Act 
may be enforced (/). 

If required by the Commissioners of Customs, tho harbour 
autbori^ must erect and maintain a watch-house utid boathouse 
for the use of tide surveyors of customs, and a sufficient number of 
huts for the revenue officers, with all fit aud necessary weighing 
materials (^). 

(it) Vndtr /Ww5Kwaj Ordtn. 

812. Any person or company intending to make application U> 
the Hoard of Trade for a provisional order to authorise tho cgu- 
struction of any pier, harbour, quay, wharf, JoUy. or excavatiou oil 
or near the shore of the sea, or of any creek, bay, arm of tlio soa, 
or navigable river communicating therew'ilh, or to levy rates at auy 
existing or at any new works, iduhL, in tho month of Octolnir or 
Novoinlier preceding such applicslmn, publish a noLice of thoir 
intention (A)* 

This notice munt be inserted once at least iu each of two con* 
secutive weoke in Konieone and the saniu nowapajK^r puliliKhe<l in 
the city, town, or where the works wall he made, or if there 
is no sucit nc\vHpa]»er, then in a no\vsp»ipcr publisliod iu tho county 
where the city, town, or place or Home iwrt thereof is situate, and 
if there be noue, then in (me pulilihlicd in tho adjoining <M>unty. 
and the advertinoment must also be itibcrtod once al loobl in ilio 
l/,mdon 0*arrf<s(i), 

The notice is to be included in one advertieemeut, hwled with a 
short title descriptive of the undortaking or apjdieation, and iM to 
state the objects of the application, specifying such of the following 
w'hen comprised among the objocte of tho npphcatirni:—(1) Exteu* 
sion of time tor eumplotion of works already ' uthoriftod; (*2) |>owcr 
for a company to amalgamate with another, (fi) power to sell, 
purchase, lease, or take oa lease au undertaking; (4) amendment or 
repeal of any local or special Act of Parliament or of auy former 
provisioual order; (5) power to levy any tolls, Atgs, or dutien, or to 
alter any existing tolls, ratee, or duties; (fi) the conferring, varyirig, or 
citinguisbiag of any exemption from tolls, rates, or duties, or of 
any other right or privilege; (7) constitution or alteration of the 
conetitution of any harbour authority, aud also a general deacription 
of the nature of the proposed works, the times aud places at which 
the cony of tho advertiHement and of the plans and eections of the 


if) Harbours, Dork*, and Pion Clausen Act, 1847 (10 & 11 Viet. o. 27), 
25, 26, 33. A« t<* the liohUity of a ili»ck owa^rr for the ofiaditioQ of 
tb« dock, see title hinrriKO akd NavKOATios. Vol. XXVJ., pp. 647, 646; 
Pyeum 8Uam$iif Ce. v. i/idf ond Barmley Haiiteai/, [1614] 2 K. B. 768. 
(y) Itid., SB. 14, 15. As to the priVT.ioD of a lifeboat and rocket 

a orutuB, tide-gauge and barometer, 1ishthi>u<^. buoyn and betcoDe, see 
5 .SRiFPlNO Asn NsvnsATJOK. Vol. XXVh. p. 645. 

(k) General Pier and llarboor Act. 1861 (24 A 25 Viet. e. 46). is. 2, S ; 
Geaerol Pier aod Harbour Act, 1861, Amendment Act (25 L 25 Viet o. 12). 
s. 3. 

(i) General Pier and Harbour Aet. 1801, Ameodiaeat Act (26 A 25 Viet 
«. 19). ached. B. Part I.. (3), (4). 


Sect. 1. 
Huboon. 
Dookaand 
Plan. 

Coaplstloa 
of works. 


Nraie*' nf 
iDitnUon. 


i^cnUuUol 

notice. 



416 


Watxrs AHD WaTBBCO0&SBS. 


Swat, 1. 

Httboars, 
Docks and 
Piers. 


Security lor 


eipennes. 


Hailficilonn 
OD tutkioc 
of onl^f. 


works will be made, and an office in London, or at the place to 
which the applicabion relotas, at which printed copies of the draft 
provisional order may be oi^tained (A*X 

813. On or bofore the SOlh November there must be depoeited 
at the Bimrd of Trade and at the office of the clerk of the peace for 
the county, ridinp:, or division in which the works or any pari 
thereof are to be, a copy of the advertieemeot, and a propfr plan 
and section, prepsr4.*<l according to such regulations as the Board of 
Trade may from linio to time prescribe, of the propoeod works (f). 

On or l>efnro the *i>lrd December there must be do[)OKit€^ at 
the Board of Tnulc :~(1) the memorial of the persons asking for 
the proviaional order, signo<l by one of them, headed in the Hame 
way OH the advorliscinent, addroasod to the Board of Trade and 
praying for a provihiofialonler; (d) a prinUxl draft c»f the provisional 
order Hs prepand by the mcmorialiHl; and (d) an OKtimato of the 
ei|»etisc of the pntfKwed works signed by the iMTKon making it. 
Printed copies of the pro;>osud provUiotial order must also be 
doi) 08 itc<l (or public tnsi)oc(ioii at the custom-house, if any, of the 
port, oatport, or creek to which the application retatcH(m). 

814. The Board of Trade l>cfore making any ori.l<^r may roi)uire 
and take security for the payment of coets, charges, and ex)wiiso8 
]ieeebsjirily incurred hy the IkMrd in relation to the order (n). 

815. A provisional order, evce])t such as relates to the levying 
of rates onlv, cannot l>e*made without the consent of the (k)minis- 
sioners of \i'noda and Forests (o), mu\ no m der may abrogate or pro* 
judice tlie right of Ilix Majesty in rightof his Crown, or of his Duchy 
or County Vuintinoof l>ancaster, or of the Crown or l^uke of Cornwall 
in right of that Duchy {p), or extend or l>e applicalde to the Fort of 
Londrm or the river Tliatnes, the port and harliour of luverpool or 
tho river Mcreoy, tho port and harliour of Glasgow and tho river 
(!iydi, the port and barUnir of Sunderland and tim river A\W, 
the port of Kingslon-u|)ou-Ilull or tho river Humber, or the river 
Tyno or the |)ort aud harlKXir of Neweaetle-u[)cn*Tyne( 9 ). ifore* 
over, the promoter cannot obtain authority either hy the proviaional 
order or by any Act confirming the same to do anything to prejudice 
or affect any right, privilege, power, jurisdiction, or authority 
liolongiiig to any per»iu by charter, pr(>scription, or local, personal, 
or private Acts for the pur|K>&u of eievuLing any works such aa are 
contemplated by the provisional order, or for tho management or 
coneerrancy thereof, or lor protecting the navigation of any tidal 
water or navig^vble rivtT, or for making any river navigable, or 

(4) General Pier and Harbour Act. 1861, Aioendnwnt Act (S5 & 26 

Vkt. c. 16), ^rhed. B. Part I. Anr nettoa applying for a copy of tbe 

dt.ift movUioual order-ii eaiitlcd lo have ooe on oavincnt of it. libid.. 
Part Ul). F i 

^1} IM., I. 3. ^hrd. B, Part 11. 

(■!» ibid., «. 6. ^licd. B, Part III 

{%) Oeofrat Pier and Harbour Act, 1861 (24 A; Vict. c. 4^). a. 4. 

(a) Ibid., 9. 10. 

ip) Ibid.. •.>. 11,11 

(g) Ibid., 9 . 13. 
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otherviae inc proving, msintoining, or oontinning the navigable 
passage thereoi or an; works counected therea illi, or which shall, 
or shall tend to, prejudice or iojuriousl; affect tiie access to and 
from an; quay, pier, harbour, basin, dock, or inland navip^tion or 
the channels or passages thereof or leading thereto or iborMfrom, or 
the use and enjojinent of any quay, harbour, basin, tliick, or iiil^d 
navigation without the consent in writing of such person (r). 

Tb^e Board of Trade cannot maku uny provisional onUr taking 
away or abridging any right, privilege, power, jurisdiction, or 
authority given or reserved to any iiorson or cor)>omlioii hy 
any local or si)dciul Act ol rarlianiunt without their consent in 
writiog(s). 

816. After Huoh inquiries as the Board of Trade may think 
espedient, and with the consent of the CommiHsioncre of Woodn and 
Forests and, if required, of such persons ujontiorted above whose 
consent in writing is necessary, the Board iimy nmko a provisional 
order, but any aitcli order is subject to the following provisions, 
namely: it trinst si>eci{y who are to l>c the undertakers, and may 
provide fur the election or ap|N>intinent of commiHHionors as iindor* 
lakers, and may inoirporato thoiu. U umy otiiiK^wer the under¬ 
takers to lake a limited amount of land on lease or otherwise (t) by 
agreement, to levy and recover rales, to nmko and alter bye-lawn 
for tlie manngemeut of the works subject to the approval of qunrhT 
sessions, and to borrow on mortgage or liond to a litnihHi ailHUi' 
on the security of the rates with provision lor payment ol interim} 
and reimyment of principal (u). 

617. The provisional order rna^' also incorporate hy referer»e<; tho 
Commissioners Clauses Act, m47 (h^), the Companies ClauHos 
Consolidation Act, 1845 (t), the Imnils Ctanses (kinsolidation Act, 
1840 {}/), or any imrt theroof, except such pirt of the Lands Clauses 
Consolidiilion Act, 1H45 (y), as rclatos to ... of lands other¬ 

wise than by agreement, and pnivide for 'he due audit of the 
accounts and receipt and expenditure at tho works (r). 

In every provlHioual order mule »rt<T Uic provisioim of 

the Harbours. Docks, and Piera Clansas A^t. 1847 (o), except when 
specially excepted, are incor|»orated therein 

(r) Ciciicral Pier and HarlK»ur Act, iNAt (24 A 25 Vief. c. 45). a. 14. 

(t) General Pier and llurhinir Act. ISdl, Aiaen<Jm**nt (25 26 Vic.t. 

C. lU), ti. 25. 

(t) Presumably tbu includm power U> |>un*hwM: iti fi«, because by llm 
General Pier and Uarboar Act, ISdl (24 it 25 Vktt. r. 4.5). a. 20, the under- 
taken may grant in le<* t<» the Sccreta^ of Stat<* for War UhdH for Ilia 
erection Oi fcrtiftcationA for the pro(<M*ti(iri of ihf harliour. 

(«) General IHer ajul flarUiur An. ISdl (24 A 2.5 Viet. c. 45), n. 15. 
•Is to the power of ln>frowing from iIjb Piildb* \VoiU (k»jniJii>iAioner«, 
fwe p. 41D. 

(w) 10 & 11 Viet. r. ir>. 

(X) 8 41 9 Vin. I*, la. M c lideCuvrANins, Vul. V pp. C74 si M'/. 

(y) 8 soviet, c. 18 r mo title I'lioroaSK ot Lami aso 

^’oirKxsATiuN, Vci. VI.. fm. 12 elssj. 

(s) General Pier and lUrlH>ur Act. IS61 (21 A 25 Vint. e. 45), a. 1.5. 

(a) 10 A II Vidt. e. 27 ; mw pp. 4U « «*y . 

(S) Genera Pier and iUrbonr Act, 1851, An^ndroenl Act (85 A 28 Viet, 
c. 19), s. 19. 

H.L.—xxvm. 
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618. After tbe provisional order is made, a copy must be deposited 
with the clerk of the peace for the county, riding, or divisioD in 
which the works refernd to in the order are situate; and a notice 
of such depoeit must be published in some newspaper circulated 
in that county (c). 

819. After the Buard of Trade has lioen certified that the 
deposit and notice have lioen made, and that fourteen days have 
elapsed since such lulvortiaetueut, the Boanl must introduce a Bill 
in Parliament to confirm the order; bub the order has no validity 
until confirmcKl p/}. Petitiona against the provisional order may 
bo lodged, and pelitionera are allowed to appear mid oppose when 
tho Bill is 111 commitlot' as in the case of private Bills(<). 

620. Before connnciudng the constnutiori of any works 

authoriM'd hy the provisional order thure must bo deposited with 

the Bc»ard of Tnulo for its approval working drawings of the 

whole of the works, and the works must not bo cuustructed otlier* 

wise than in accordniice with such appruval(/). After the works 

are conuuonced or constructod thev must not bo altorod or extended 

* 

without first obtaining the tike approval (oh 

The Board of Tratlo may, at tlie exiwnsu of tlie undertakers, at 
any time cmise a local survey and ex ami nation of the works (fc), 
and may, if any works have b^n com me need, cuustr acted, aiu^red, 
or exbended without the Board's approval, at the UKo ex|>enso abate 
and remove them, and restore tho site to its former condition o/* 
If any work is allowctl to fall into disuse or decay, the Ikuud may 
at tho oxMnse of tho undorbikcrs either rr}Mijr and restore it, or 
abah* and removo it (./). During the wliide time of construction 
such lights for tho guidance of vessels as tbo Board specifies 
must Im) exhihilod and kept burning every night lictween sunset 
au<l sunrise (A*). The a*orks must lio completed within five years 
after tho jutssing of tbo Act amfirming the provisional order, or 
wjtliiu such time as tho provisional order directs, and after such 
time the (xiaer of tho order ceases except as to so much of the 
works OH IS cumpIcUiS (/). 

Srs-SfCr. X.—^'isinirw/ A^fit^unrt /fr.m i.^1 AuthortUti. 

821. The council of any county or of any urban or rural district 


(c) (*eiionl Pier and lUrlHiiir Act, 1S6I (24 A 2.i Viet. c. 4.>), €. 10. 

{d) Ihid., 

/frid.. s. 17: see title Pari.iauknt, VoI. XX J., pp. 747 ii Hq. 
if) Pier and Harbuiir Act, 1861, Atneudmuit Act (2o & 26 Viet, 

c. 19), t. 7. 

nu,, 

A pier which la not constructeil in accordance with the provUional 
onlcr IK ft DuiAonce (Littrp^ ftnd Sorik Wtt]fi6Uamhip C'o., Ltd. r. Mtr$fy 
TntditiQ Te., Ud., [1908} 2 Ch. 460. t»er Neville, at p. 473; affinnea. 
witttfiMi ileoiding toia [K909] 1 4*b. 209, V. A.). 

\i) Cieacrid Pier and Harbour Art. 1861, AmeDdniciil Act (25 A; 26 Viet, 
c. 19), SA. 7. 0. 
if) /W.,A. I. 

(k) /ktd., a. ] i. OmiMioD to do ihu cotaili a penalty not cicoediog 910 
for each offence (ihid.). 

(l] /IhL, a 12. 
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may be enipowered (o assist fiuanciallyanj public l)odr(ffl) authorised 
by a pronsional order under the Geoe^ Pier and Harbonr Act, 
1861 (r). to raise a loan lor the construction of any works as 
defined in that Act in any place. The council may do this when 
empowered by that or any other order to do so, and if it thinks 
fit, for the benofit of the inhabitants of the place(o\ 

622. To provide such assistance the oouncil is enabled to 
charge any fund or rate under iU control lor the ]mri)OHo of uiding 
the public t>ody in raising such loan or anv part ihort'of f 1*010 
the Public Works Loan (VnuinifuionerB, or by guaranUanng the 
principal and interest of the loan, or by lK>rn>wiug the required 
sum atul advancing it to the public body, or (mrlly in one of these 
ways uiul partly in annlhor, or in any other manner provided by 
the order (/>). 

823. The order must rrsjuIre n spocial resolution of the council 
to give the guarantee, that is, a res^duliou poHMHi at one nieeting 
of the council, publishdl as diris:t4s| by tho order, and c«Mifiniied 
at a second ujoetmg hold not loss than fourtoou days itfter the 
first of such puldio notices has lieon given, and lint loss limit three 
months after tho first mr<>tiiig(Y). 

The order must also provide for the time and mode in which Iho 
money borrowed by the council is to la) repaid, for the elTuclual 
recovery out of the fund or rale of the sum guaranteed and of the 
principal and interest, for the reiinlmrs^uuent of tho fuiidorrali' 
out of tho income of the works or otherwise by tho public IhhI, 
and Huch oUier incidoiital provisions as may bo nocessaryir). 

824. The promoters of the order proposing to confer such 
|)Owcron tho council 1 mist, a roaaonahie time l>ef<>re applying to the 
iieard of Trade to settle the order,submit (lie lir)CHl Government 
Board a slate men t of the pro|>osal. If thi* latter Board declares 
that ID Uh opinion the financial condition tho council Jch^h not 
warrant the proposefl liability, tho pro|)oeed provision for couferring 
such power must ho omitted from tho order 

826. When the aggregate arnouDi of principal due by any harbour 
authority to the Commissioners under the KarlnjarH and l^assing 
Toilfti etc. Act, IHdl (t), excoods i'l00,000, the rate of interest on the 


(m) The cx)>ro«»iun " public body** uuy raliuc ftuUioritj, 1 . 9 .. any 

rounly council, or urban or rural diittrict counnl, or any coitiisiMonorH or 
iruiitecs or other bofly who manw or nnderiske the works witbout any 
view to the payment of an; dividend or proAU of tho revenno from 
tuich worka jPabUe Workn Loaufl Act, l8Si (4.’j A* 46 Viet. c. 62), a. 7; 
Public WorkH Loan* Act. ISS7 (.50 fb 5t Viet. r. 37), h. 4). 

(k) 24 fdf \*iv^ 0 4^^ 

(e) Public Work« lioaue Act, ISS2 (45 6 c 46 Viet. c. 62), I. 7 (1^ 

(p) ibid. As to loan^ from tbo Public Woik** Loan I'ummiiwioxiert, m 
title SlftstJ ASH .NfosKT'LisMriiso. V 0 I. NXI.. pp. 61 H : m Ui the 
borrowine powers uf local authority »mi orally, soo title Local 
MRK t. Voi. XfX.. pp. 262. 263, 317, 337. 361. 

I 9 ) Pnhlic Works Diaiii Act. 1682 (46 46 Viet. 6 . 62), a 7 (2). 

(r) Jhid., I. 7 (3>. 

(e) ;W(i..a, 7 (4). 

(0 24 k 2.5 Vicl. c. 47. 
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excess is 3^ per cent., or soch faigber rote, not exceeding 4 per cent., 
ae wUi in the judgment of the TreBsur; secore the Exchequer 
against los8(v). 

Sub Sp/TT. S .—MainUnantt and R^it. 

636. For the purpose of inaiQtaimog(r) a public harbour, as well 
AH for itH constroction. improvement, and lighting, or for carrying 
into effect any other shipping purpose (u;), a harbour authority may, 
with the written consent of the l^rd of Trade, whether it has or 
bus not prisrer to borrow under a special Act (a), obtain a loan from 
the Public Works J^an Commissioners of such sum of money as 
nmj be reqaiiul snliject to the following condllhms, namely:— 
Wiion the amount brjrrowcd does not exceed 4^100,000, the interest 
is nj per cent; over that amount, interest is payable on the excess 
at 31 |)er cent., or such higher rata not exceeding R por cent, as 
the Treasury thinks necessary to enable tha loan to l>d made 
without loss to the ExchtH|ucr (/^). 

A loan must bo repaid within fifty years(e), and is secured 


|tt) Public Works Loan* Act. IS7r» (3S^an Vu'l. o. HO), s. 10 \ Public 
WorkM Art, 1S02 (.Vi A 50 Virl. o. 61). s. 2. 

(r) For pMvitinhft fur (lie nf harbours, title Sjsirrisn anu 

Navioatios. V«1. XXVI., pp. 64:t, 644. Ah Io the liability of s dork 
owni'r. >M note (/). p. 415. ante. 

(le) Jlurboum'* ncro incimhv harbours pro|M*riy no cAUud, whether 
fiatnrol or artiUrisI. vstiiuricn, iiAviasblc riverH, nirm, and utUor 

workd in or St wbich slu (4 can obtain sholirr or Hbip and unAhip ^oodii or 
pOMM'tiaer* : and '* sUippuig pur[K>MS " indudi*H tbc coijAtnuUin^ or doing 
any work or thing that ronduccs to ibo safrly or coiivenii'.ncc ot nbips or 
iliat fociliutos ibc Hbi]ipiNg or uuHluppim; of goods and tbe monopunent 
»nil euperil! U*ndi(i^ Uu* same and the niointi'riarice uf any lifrboat or utlior 
iiioauA of prvHiTViug life io ease of shjpa*nK^k (liarlKUirs and PoMKing ToMh, 
clc. Act, UOI (24 & 25 Viet. c. 47). a. 2). 

hi) Harbours Transfer Act. )S62 (25 6^ 26 Viet. c. 00). ss. 20. 21. This 
do«*!i not apply to a company wbich by iU special Act in restricted from 
Jm)! rowing until a dofiiiile |Hiriion of capital ih subniTibcil for or taken or 
paid up(^uf.). liOansniadc ondcrlho Harbours andPosMingToIlK. etc. Act. 
1 S(U (24 Ar 25 Viet. e. 47). and the above Act are not tlimby givetk 
I'Uunlny as Io order of ebargo or of payment of principal or interest with 
any loon made or to be'7nado under any eparbl Act, CKCept only oft to such 
)M>rtion (if any)o( the moneys raised under the Harbours and PasAiue TolU. 
cle. Act, 1801 (24 6 ; 2.*^ Yict. o. 47). as might have been nuM’d under the 
Kpi*cial Act solely. As to the power of tlie Public Woiks Loan i.'oriiuiiH- 
aioiters 10 grant priority to mortgagees other than tbeniHelves, see Public 
Woiks and risbcncs Acts .Amendment Act. 1663 ( 26 & 27 Virt. c. SI); and 
SCO title MuNKY AND MoKr.Y-ljtKMx*. Vol. XXf.. p. 6 n. note ( 9 ). For 
the special provisioiu relating to tbo Port of London Authority, sn' Pori 
ol London Act. 1906 (B Edw. 7. t. C 8 ). ss. 0, I8--2U. 

(fr) Ifarboura and PaAdng Tolls, ele. Act, 1661 (24 Si 25 Viet. e. 47). 
i. 3. The power of borrowing also includes poa'sr to borrow for piirpoHea 
uf paying off debts haring priority over security for loans by Pnbbr. Worici< 
J.oan CommuBionere (Public Works and Fisheries Acts Aincndmeot Act. 
1663 (26 Si 27 Viot. c. 61). a 4). As to tbo powers of local authorities (0 

( uiiraiiteo a loan made by tbs Public Works lAian tVnimufdoners to a 
arb*»ar authority for tbe construetion of works under a provlsiond o^cr. 
see Pubbr Works Loaus Act. 1862 (45 Sc 46 Viet. e. 62). s. 7 ; Public Works 
lioani Act, 1867 |6U & 51 Viet t. 37). a. 4 : and pp. 418, 419, anie. 

(c) Ihibliu Works Loai^Act. 1675 (36 A 39 Viet a 69). sa 10, 11; Pubho 
Works Loans .Acs. 1911 M A 2 Geo. 5. t. 17). s. 4. In certain eases tim 
board of Trade |iiay authorise the suspeniuon of the Hinking fund (Harbour 
Loans Act. 1660 (29 Sc 30 Viet e. 30), a 1). 
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upon all or any of the rates IsTiableb; the harbour autborii; 
either i^one or toj^ether with such other property or inoome M 
may be agreed on (tf). 

837. When the harbour authority has power to levy rates and 
tolls immediately or prospectively, or is or may lie entitled to any 
other income or property applicable to shipping purposes, it may 
borrow oo the security of such rates, tolls, incotue, or pro{>criy, or 
any part thereof (t), 

828. If the harbour authority is the proprietor of a private 
harbour, money cannot lio hormwod unless such regulations are 
mado ID respect of rates to be taken and the user of the hartiour 
hy the public as the Hoard of Trade approves!/). 

For the purpose of making and enforcing sucli regulations an 
Order in Council may be made declaring that the Ifarlwurs, Dock^, 
and Piers Clauses Act, 1647 (y), applies to such harbour, and fixing 
a schedule of rates to be taken therein (AX 

639. If the proprietor of such a harliour is only entitleil to a 
limited estate Uiorsin, he may niako his loan a chargo on his estate 
and on the ostate and interest of every peiaon taking under the 
same settleinont any eKlate or interest in such liarlKiur in 
defeasance or es|Kx:tAncy or hv dcstiimUon on the deteniiination of 
such limited estate, hut the charge is subject to all incumbrances 
on tho harbour subsisting at tbs time of the charge; and no 
lulvanco may ]>e made to any porsou entitlod to a limited eHtate 
so as to charge the estate or interest of any person taking .& 
defeasance or exjicctaDcy or by destination, except an amount 
specified in a cortificate issued by tho Board of IVode, and such 
certificates may only bo issued whoa it has been proved to the 
satisfaction of the Board of Trade that the amouat specified in such 
certificate has been property ex]>onded upon the harwur (iX 

Sect. 2.— JVharpet, 

StrR-SKtT. I. Aifw. ^ 

830. A wharfinger has a right of accoss to the water from the 
part of the wharf which fronts tho river, and ho may also have a 
limilar right of access from the sid^ of his wharf (/). 

{d) HsrboQra and Pwing Tolli, etc. Ant, ISHI (S4 A; Viet. e. 47}, 
K 3 (2J—(♦}. 

(<) jStd., 4. 3 (r>). For the purpose of such Iosiih (o harbour authoritiM, 
the roiurnuwioncra riauaeft Act, 1S47 ()0 & It Yict. c. 16), with mpeet tu 
iDortgagne by corntniMioDen wp)ic.ii, except eliMi inconaistent with the 
Public Work4 Loaoi Act aod Acte tbemu m»'i(lionod (l/aibf»un and 
Paisiiiff Tolls, etc. Aet, 1601 (24 ic 26 Virt. c. 47>, h. 9 (0)). 

(/} Ibid., s. 3(7). 

(e) 10 St II Viet. c. 27; wej>. 41.1, anU. 

(X) Harbours and PsKMns TolU, etc. Art. 1 S 0 I (24 It 26 Viet. e. 47). 
a 3 (7). 

(0 Ibid.. K 3 (S), (0). 

(j) As to rights of sccrim. we, generally, /.yoa v. Fuhvion^' Vo. H17S), 
1 App. Cas. Sei; and pp. 303 H Mf., anU In somo nvem under the 
jari^ction of oonwrvatuni it ii the praotic*: to liecase tho buildinf of 
wbarrea with a right of aroHM froa the front only aud oot Irotn i)j« sides. 
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631. The rjj^bt o! access ia Dot necessarily co-exteDsi?e at all 
tiines with and liiniled to the riparian frootage, for a wharfinger 
may moor to his wharf a voBsel of such a length as to overlap his 
Doighliour*e frontage, such a vestiel l^ing on titled in the ordinary 
course of navigation to navigate to the wharf and to be there for a 
rouBonable time (k). 

The rights of both riiiamn owners in this respect are, however, 
neiihcr having lito right to the exclusive occupation of the 
space in front of liia hnid for all time, and each being only entitled 
to use it at such timr'S as are properly required for the exercise of 
bid right of access(/). If, therefore, the neighliour wishes to use the 
access to his land, the overlapping vessel must be moved; aod a 
person who placets a vessel nr other object in front of his land so as 
to prevent a ship goUing to his noigliUmr's wharf is guilty of an 
unlawful oUlrncUon of the right of navigalum up to the wharf (m). 

832. ^Vlmro a p^THon is onlilli'd to necoss to a wharf he may 
pass over any vesMtl or object that is placed in front of tho wharf 
which iutorforcH with his right of access (u). 

Si;B»'‘^K<<r. Htwnwrnfum /of Vtfuf 

833* A man tor his own private odvantago may sol up a wharf 
and may lake what rales ho and his customers can agree, but 
when tho wliarf is a puldic wliiirf, that is, a wharf to which 
anvonu is iintitliKl or bound to come, then the rates mnstiK) reason¬ 
able ami I uf Hie rate (a). 

834. When goods have been (]r))<>sited witli a wharfinger under 
the authority of tUu Morcbanl Shipping Act, 1HD4 (b), Tart VI1., 
ho is untilled to rent in rcsiH«ct of the same, and may at tho expanse 
of tho owner of tho goods do all such roastnmhlo acts as he lliiuks 
necessarr for their pro|>cr custody and preservation, and bo has a 
lirn on the gomls for the rent and cxfieniM*s (r). 

U hmievrr goods are de|)osiled with a uharlinger Riibj<«ct to a lien 

(H) (frigtHol liorUfjtooli'itltifrir* To. v.<?iWi(1877), .M’h. D.7J3{ub»lnjpl. 
iutf uc'iH'TiS le a dock by a vcwk 4 overlappitig (mu) aiKigbbouring wliorf, and 
iiMiorin;: timber iu front. oT diK*k tu prevent goin^ to surh wharf). 

{i) lHilt9n V. Jfrnlun (fS57k I C. iJ. (K. sj 672 (wba^nger wlio places a 
priijerlion from the wliarf which an overlapping vessel oo the fall of the 
liiU' dan):^ed. is not onlithnl to recover dauiacvs). 

(m) HartUjtool CMfrirs Co. v. (Jiho, tupro ; Lanti Sttuniitf Co.. 

J,fd, V. ('ovtmerriolOo$ Co. (1902). IS T. L. K. 40,'k ^YbAra])pTS sorue- 
times agn'i' <la}s when each kIioII use tho berth nt the w'liarf i see South 
Itales and//tperpool Co., ],id. v. ^'sedfs Dock and £atl. Co., 

I/ti.Tl013). lOgL. T. 66S. 

(a) Moslem Comifies Jioil. Co. t. />orfiflo (lS5d), 5 C. B. {N. 8.) S21. 

(a) Uale. de Purtlbus, e. 6 (Uargrave. Law Trivett. pp. 7?. 78); I^ndon 
f cutUj/ Couecd V. Ceneroi Stram Nari^iutn Co.. Ltd. (1S07). 07 L. T. S63. 
i . \. The owner of a wharf for which rates are settled by rarlisment 
may, if he gives special facilities to persons landing at their request, tiiske 
additional oborges to thiv rates aatborisod (5. C. (1607), 90 L. T, 671. As 
to ibo Aptiointment of legal and luftcrance wharves for the deposit of cus- 
tooiabte goods, see Customs Consolidation Act, 1S76 (30 A 40 Viet. c. 36), 
M. 11, 14.13. 

(M 67 k .>s Viet. c. 60, SI. 492 -501; see title SoimNC akd NavtoA- 
TiO!>, Vol. XXVI.. pp. 279 oi ISO. 

(<) Merchanr >h>optng Act. 1694 (67 4: 58 Viet. e. 60), i. 499. A wbar* 
finger here iDeaai oceopier of a wharf, quay, dock, or premiics in or 
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for freight, and the lien is not dUcharged, and no depoait of a snm 
eqaal in amonot to the lien ie made, the wharfinger maj. and if 
required bj the shipowner shall, at U }6 expiration of ninetj days 
from the time the goods were deposited, or, if Uie goods are of a 
perishable nature, at such earlier time as be thinks lit, sell them by 
public auction, and from tho proceeds he may deduct tlio c\]H}n 8 e 8 
of the sale and bis rent, rates, and charges (<{). 

When the goods are deposited in other eircmnstanccs tho 
wharfinger has the ordinary Hen of a bailee for his churgcH {r). 


SBCt. 1 

Wharret. 


835. If the wharf is part of a harbour, duck, or pier conKtrucUnl ^ilainu>r 7 
under a 8 i)Ocial Act wlncli incoqx)rates (ho Harbours, l)u<*ks, uud 
Piers Clauses Act, 1H17 (/)» and is owned by the liarlxuir, dock, or 
pier authority, the authority isentitknl to such remuneration for tho 
use of the wharf as is specific<l in such special Act, and can 
enforce tbo payment thereof as dirt^ctod by the Harb<uirs, Porks, 
and Piers Clauses Act, 1847 (< 7 ). 


Scii*SK(.T. X— tt/ (kt \Vharfiu’/r. 

836. As incidental to his IniKinoKS, a wharfinger may Iratisjiort Mciy <4 
his cuHtotners' goorU from their hliipH his wharf, unJ, ho long us 
he (loos nut hold iiiinM!lf out us r<uuly to curry goods for personH 
other than his customers, ho is only liable (or iiegliginiuo, and iH 
not subject to the common law liability of a common carrior (h), 

637. A wharfinger who for the purpose of profit to bin.. 

invites a ship to como to liw wharf iiiuHt give notice if there is auy 
hidden danger attaching to the wharf or tho berth alongsido it, and 
if be has not satisfied himself that tbe berth alongside in roasonably 
fit, it is Ilia duty to warn Ihoso in charge uf the ship Uiat ha has 
not done so(i). Ho is also liable for the conseciuunco of any orders 


iipoji wliicli any ImiJnl fro 111 Aiijp. iiuy Ikj lawfully pfonM 

?iliippuu: Act. 1 mU 4 tr>7 &; r»H Vicl. c. TOk n. 492). 

(d) /6{d.. SK. 4U7, 4UH. A« lu ihv hImiiowikt'^ hen for fngglil. mko title 
Kiiifiuno am» Naviuaiimh. VoI. ^XVJ.. \»ik 2K4. 

(<) Mo<t V. hrkrrin^ (I87S). H |). .172: v. (I7»4K I 

ICsp. lUi); Sftfarn v. /fniify (8<K»). a Kh|i. HI. *l'ho wliarllnger may alfoi 
exercise bis lif*n in m^pn^t of the bnlanm of a gc>ricral acroiinl ax well aa 
for bin charges unk*«i I hen* is a kx-sl iohIoin 1o ilmciuMmrv {IhUUirwif v, 
r.'oUfneon (1827),) Man. A Ky. fit. n.) .m). As In rl»n and obligatiooi 
of ttbartingoTf*. furlluT, tills Kaii.mkvt, Vt«l. f., p. .‘*47. 

(/) \{) A* 11 Vi<*l. r. 27; m'a p. 41 a, anti'. 

(( 7 ) 10 A11 Viet. r. 27. m. 43,44,68 ; st'c pp. 414. II oktf. As to cliarg<« 
in ihe port of liOndoti. see J*ot 1 of Ivondnn Art, IWiH (8 Edw. 7. 0 . 68), 
u. 13—1.5. 23(2), 27. 43; l*ort nf J^mdon (I'ort Uati« on Gorxis) IVn* 
vv^inoa) Order Acl. 1910 (10 Edw. 7 A 1 *5. c. e.). SrliMluIn; Tks 

Knthfrine (1013). 30 T. L. R. rt2 ('• dues’*); JfrthMk OU and roke MilU, 
fM» V. Port of London Amlkorit^^ (1914) I K. h. Am^ln-Amori^n Oil 
f'o.. tid. y. Port of t.ondon AuthorUfi, (19141 I K. It. 14. 

(ft; VoniolidatM Tm and Tjondt i'o. v. fHytrr * Wharf, [1910] 2 K. U. 
393 ; Sidoviiff* T. Todd (J818). 2 .<t«rk. 400; title OAiiKiy.KS, Vol. )V.. 
p. 3. A wlj;4Vfincer nay, bowecer. by euMom bo in the same poirtiim m 
a cor'moII rsrricr (.VnrtA hriiitk end MfrranfiU Inturance (}o. y. J/ondon, 
liifcfrpool, and 6Voie /iMwrt]«cc Co. (1877), 3 I'b. D. WO, C. A., per JEs.^rx, 
M.R .at pp. 573.'674). 

(i) WkiU T. rftdlipt (IR63), 16 C. B. (s .».) 245 j Oariiii^ v. 14WMt847), 
IS .M. A M*. 628, Ex. Ch. ; 7*fte Moorrorh f 1889'. U P. D. 64, C. A.; Trodofor 



WAT£Bfl AKD WATSBCOI7B8SS. 


l^iveD by biro to the ship, if when so doing negligence can be proved 
against him (k). 

Part V—Rights and Obligations in Respect 

of Water. 

l.—U*aier Ftotrinrf in aKuotm ChanntL 
SfB-SWT. I. Oektral XutHtt 0 / f^ijrartm Higftt*. 

838. Evkivy riparian owner (a) on a natural watercourse flowing in 
a known and ilcfined channel (b), whether on the biirfuee of the Umi or 
l)eIow it, or in uii artificial channel of a imrinanenl charartor (r), has 
as incideiit to his property in the rti>arjun land a proprietary right to 
have the water flow U) him in its natural state in flow', quantity, 
and quality, neither increas^xl nor diruiniMhed, whether he has yet 
made use of it or not. Ho has also the right that the water shall go 
from his lands without obstruction (</), and ho is entitled to make 
certain nsen of the water which e<»mes to him whilst it is on his 
property (c). 

By “known" is meant the knowk^ilge by reodonablo inference 
from oiistitig and obeer>‘c<l facts in the natuml or pre-existing 
condition of the surface of the ground; the word is notaynonymous 
with " visible," nor is it restricted to knowledge derived from 
exposure of the channel by excavation. “ DeHued " means a con¬ 
tracted and bounded cimnnol, although the course of tim stream 
may be undefmed by human knowledge (y ). 


Iron awf CmI Co. v. ^*/enitinhip “ doUivpt " {Ownen}, Thi “ CaiUope," 
[(HIM] A. i\ 11 i The JUriingtoti (IHOO). 72 L. T. StMl, d. \.; The Jteurn, 
lliw] V. 4S. r.. A. 

(tq Conf ct A'en, M. ▼. Frunet, Fenttiek ^ Co., Ltd., 1 K. D. lU, 

r. A. 

( 0 ) 'J'liis lueans Iko owjierof land in acttiiil contact willi t)io v.Uorcourso. 
'fho distance the laud e.xtondM book from the watercourse has no bearing 
nn tbs definitHMi; compare Crotuley tk Ltd. v. Liqhtmtler (IS67), 
2 Ob. App. 47 s. whfio the planititT wugLt lium thodeteimant a piece of 
riparian land for iho purpose of gaining aright of action for pollution; aee 
p. 3jit. ante, As to thr tneauing of actual contact.'* A.-G. v. FmoUy 
Asrf Orfey (lUIO). 75 .T. I'. Si. alsiMitfc dfiSKs. M(\£Kals. 
XHV QUAHKtK.<. \o\. XX., 5SS. 

(b) As to the meaning of *' known “ and ** dedned," see the text, infnt. 
irhilMorcB (AVfmoridirf). Ud. v. Stan/ard, [lUOd} I Ch. 427; LaiUy 
ik Co. T. Clark, Son nnd iloHand, [I9t»2) 1 Ch. 649. C. A. 

id) On Ftring v. f Wcvhova (1S77). 2 .tpp. Cas. 899. 854 i Ma$on v. Uill 
(1833), 5 It. L Ad. 1; Cka$mort v. ^tVAordi (1650). 7 H. L. Cus. 341); 
f h</hm V. CUixton (1873), 7 1. B. t*. b. 23. The lower riparian owners must 
Hot interfore and stop the flow to their laud, whilst the nmier riparian ownent 
muiit :ioi Mud the w'ato&down in an int'gular way so Umt it doca damage 
iRohin*on V. Byron {l^ord) (1785). 1 Brv. T. (\ .588}; see p. 42.7. post. 

(s) AViutI V. trredt EtvUrw Bad, O. (1884), 27 Ob. D. 122,1'. A.; Sandvuk 
(KaH) V. (;rc(if .VoriAeni Beil. Ts. (1878). 10 (*b, D. 707 ; AHon v. Blundell 
(1843). 12 M. A W. 324. Ob. As to water rights of riparian ovneiw 
gerveraUr. see title Kasbmilkts A>*n Tm^FiTS A PnexuBK. Vol. XI.. pp. 311 
ei tM, As to poUntioA. see pp. 432 d $oq.. po$t 
If) Bktek X. SaUfinena Tetmehip rommutianm (1886), 17 L. K. Ir. 
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Part V.—Biohts iJ^D OBuoAnoRR nr Bssnor or Watrr. HU 

839. Thid right oi every riperian owner does not depend on 

prescription, grant, or acqnk^nee of the riparian owner abore, bnt Water 
arises cx jure natura as an incident ot the land tbroogh which the IB 

water passes (cX For flowing water is ptMd jwru only to the 

extent that all may reasonably use it who have a right of accees to _ 
it, and that no one can have any property in the water itself, exoept Oii^lo of 
in the particular portion wliich he may choose to abstract anti 
possess (/f). 

Sl'a*SacT. RdiiUng tit (juAntit^ s/ Wtitff. 

(i.) /ft Ofturtii, 

840. Although every riiiarian owner is ontitled to enjoy the 

water which comes to hlui, the general rule above mentituied is other ovnm. 

subject to certain qualiflcatioiis with respect to the quantity of 

water to which oach riparian owner is entitled U> receive, for ho liu.** 

not an abnolute and eicliisiTe right to the flow of all tho water 

in the channel, but his right is always subject to tho similar riglits 

of alt tlie proprietors of the lands on oach aide of the watereourso 

to tlie reaKonahlo enjoyment tliereof, anil he must so use and apply 

the water aa to work no material injury or annoyance to Ins neigh* 

iKnirs o|ii>ositc. alMivu or hrlow him, who have an equal right to tlio 

use of toe wah«r and an equal duly towards himfi). 

(li) .4UrrM<<toH. 

841. K very riparian owner has tho right to take water (rein n o^Ho«ry 
natural stream for all ordinary purposes, naru6ly,<uf furaudum rt enrpw*. 
;wfuudtim, or for domestic purposes, such as drinking ami culinary 
purposes, cleansing, ond wasbiug, feeding, and supplying tho ordinary 
quantity of cuttle on his land etc. (A). If, in the exorcise of his 
f^rdinary rights, a ri|>ariun owner exhausts the water altogether, the 

lower ripiirinn owners cannot complain (1). 

•loU. f'hitn^ore v. NUhanU OH.*)0),7 Ih L. !'««. SIO; Jfmd/ord Corpontiion 
V. Ffmuid, [19U2I 2 Ob. e,Vr 

(y) Embny v. Oittn (10.71), 0 Kuril. 353 ; .4rOm v. Jflund^l (1S43). 12 
M. Sc \\\ 324, Ex. (’h.; ilirtis#o» v. 4innd JHnehon (Jattitl (Jo. (1S52), 7 
Excli. 3S2. 

(A) CknBmore ▼. Wckard#. topra: Knhrt^ v. (htnt, inim*. /ivUe^ v. 

(1S4).7), 6 Kist, 208; HittLndfm r. \ririiuiii(iai8), I ft. Sc Aid. 2(8; 

WiUitmo T. MorUtml (1824), 2 B. Sc 0 . UlO. 

(t) Hnbretf v. $uyra: Biek^i v. Jdorri$ (mSSj, h. R. I Ho. 

A l>iv. 47. Whrro a ^truant to a mill wa^ ini flown by a xniuo*owacr. 
but the banks wore raised ao tliat there wsk no ac(ual flaniago in the supply 
of water to the iiiill, tho milhowner, though entitW to protection, wu 
refused an injunction on tbe imnc-owoer i)nflrrt»king not to do further 
damage (£.7ir<(f v. CrowfAer (1862), 8 Jur. (s*. s.) |isi4). AVhen thcro >i a 
probability that the upper proprietor who is obMt rue ling a stream will take 
mean4 to pOM oh tho right amount of water, an iujaneiion need not be 
granted {l!dU$ton v. VnmUy (t Hon$, Ltd. (1888). 18 E. T. 15]. 

(A) 5wi*adon \VoJrrvork$ Co. v. H'lfCi nmt Berko Carnal Favigaiion Co. 

(1875), h. R. 7 n. h. 807. VH ; Owi ▼. jMviee. f 1874] W- S. 175. 

(f) il^Jariiutj V. Aowfoiidmy oaJ lAru§k Swiutf Haiktaff, [1004] A. C. 

301, OTerrulinr Sandwich (Aon) v. 6’reoi .VurfAem Bail. Co, (1878). 10 
i!h. D. 707 : Jfiner v. (1858). 12 Mikk i*. 0. V., 13). But It is a 

nuiianoe to withdraw t)je water from a navigable river to aoeb an extont 
as to affect the right of navigation {Rind t. ManlUid (16U), Noy. IDS ; 
and sec Jfrdiray Aonyoftos Co. r. Bomntif {Bari) (1881), B 0. B. (v. 8.) 576, 
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If a riparian owner does not require the water for these purpoeee, 
he may not appropriate to other purposes the amount which be 
would be entitled to tako for domestic purposes (m). 

lie has alno the rigbl to use the water power caused by gravita* 
tiou by weirs or other contrivances erected in the bod (n). 

842. A riparian owner is not bound to use the rights that his 
riparian ownership givrs him, but he may begin to do so whenever 
he likoe, and he can niaiiilain an action against any other riparian 
ownur for any act which may infringe his riglits, though he has 
never use^l Ihem^o. 

843 BcHidoi tlie ordinary use of water mentioned altovOp a 
riparian owner has the right to use the water for any other pnrt> 0 R 6 s 
(which may 1 m} doomed an extraordinary use of water), prtmdod that 
by so doing he doos not inUwfcro with the rights of oilier riparian 
owners above or Iwlow him (/<). 

844. lie is enlitIM to tho rrasoiialde enjoymenl of water as it 
passes his land as a naUiral incident of tho ownership of the 
land (q). 

846. A riparian owner may use the water fi)r the irrigation of 
his laud if ho returns it inU) tho river opl>ositu his hind with no 
other diminution than that cansi^d by ul)sorption or evaporation 
aiteDdant i»n tho ir rigid inn, hut what amount of water for irrigation 
ho may take de^MmdH on tho circnw^tancos of each case and on 
tho rule that ho must work no materia) iujuvy h) the vipariuu 
owners on tho river Uduw him (rh 

846. In the of streams ianiiog from the earth and llowing 
in a natural rhannol h> a stream, the owner of tlio ground from 
W'liirh tho .stream issues may not monn]Hdise the water at its Hourco 
so as to prevent il rt^oching tho lands nf ri{mrian owners lower 
down tho channoUs)^ but if, l>oforo it reaches a natural cliaunul, it 
squiiudors iUrIf over the land, and flows not in a dotinctl clmnnol, 

vvh»'ru llic naviioblinn van imt in fart IhijinhH), but inon' ualer wan tirawn 
iftt Ilian was roasixt4*tii wUli thf piiriHises uf Che Mtfiual riiiariati umt). 

(m) A.'O. V, (imt Ea$ttrn HttU. *'<». (HTu), la W. R. )IK7; affimj'‘(l 
(1871), erh. Apr. 672. 

(#») Unmviin v. /jrtHufrmnR, A. C 237. P. P. ; Beljfitt FopettQfkft 
Co. T. 21 1^. R. Ir. :>00. V. A. 

(s) t. lloddtftoU ()8.i7). I <\ U. (n. x.) .Vh>. 

(p) Ibid.; Minor v. CVilwcur (ig681, 12 Mwk p. C, (1. 131 ; Sharp v. 
U'/nea, Folkfvaft A' Co. (19U6). U3 h. T. ITi.i. 

0/) lsnmfifh**r Vrrtkad Narain Sinqk httonj Mari PaHuk (I87S), 4 
A^ir. Css. )2J.r. r. 

(r) KiuJtroif v. (lOTil). 6 Kxeb. 3.5.1. Var s to dptaiii ibi* 

VditT on hiH land so that it reaches his ueigbboar's land too late to be 
Indy iiW by him is an injury of wdiii h the neigtibour may complain 
V. EoddinotU^oupra}. Wfam* ibrre U a right to imgaic it ix 
miiuaieriU ^rbat ineaos are taken to turn the water on to the land, pro. 
vidc'd that nut more than the lawful quantity of water is diverted ((Trcca- 
rladr v. /ridhdoy (1330). S Btog. 370). 

(i) Dtfdica ». Clvtloft (htardiooft (1067), 1 H. 3: N, 627; compare 
Frmek B 0 €i Conmutienmo ▼. Bago (1833). 10 App. <*as. 336. P. ( 
approviof Minrr.w. OUmour, tupro. and Van Brrda t. $ilker6oNfr (1369). 
L. R IP. C. 84. 



Part V<^Riobt8 a9£> Obuqatioits ik Rsspeot oi Water. 

or flowa through an artificial channelt the OTrncr nf such land may 
appropriate it to his own use or divert it(0« JhiilJing a well round 
the place where (he atreain is^^uee from ttio (ivrth to iiuprove ite 
mode of issue therefrom, thus making it flow in an artilkiivl channel 
for a short distance, does not Jestni)* iho natural character of the 
stream so as to entitle the owner of the land on which Iho spring is 
to appropriate the water to his own use (ul. If tlie niaclies 

the place where it iss^ues from the earth b; pereulation, ti)e owner 
of the ground may iuterci*pt Iho percolating water and ueu it an ho 
pleases (a). 

647. Whore a pernon has ac4]uired the right to al^tract water 
from a natural chanud for a inirticnlar |)ur|H>Ba, he cannot uko it 
(or other pur|)osoa (/O, or increase the atuouut ho taken. TIiuh, 
it he has acquired the right to have a jionJ ropIonielnHl from a 
river, be may clcaneo thu |>ond, but he mn&t nut enlarge it, so 
that thereby a grunter iiuaiitity of water be tukun (rujii the 
river (ck Similarly, if he Inui the right to take water by a cliaunid 
of a certein size, he may not enlarge it so us to divert innro water 
to the prejudico of Aiuitlier proprietor (d). 

846. A ripaiiaii owner may grant to llio owner of land not 
shutting on the stream a right hi alatraoi water therefrom, or may 
supply him with water, provided that he takes only a reuMmahlA 
ciuantily with rotcrciico te the Hi/.e of the straam ami the rights if 
his neighiK)ur6(*'); but the owner of thoUck land iUh'm not thci* • y 
acquire any righte as against otliur ritiarian owners, unles*« Ins 
grantor I as appropriated the water to a benoficia) use before 
delivering it to the hack landowner (/}. 

649. The aln»tractiog of water for tho |Mir|)Oseof supplying a 
town is not only hii extraordinary ums of Wi tor, hut is not a right 
which pertains to ri{>arian ownership at all, and if hy this ineanH 
tho common law rights of a riparian owner urc injuriously aftocted, 
tho al«lractioii may bo stop{>ed without proof of sensible ijjjury 
having boon done (•j). • 

(I) JirotniherU v. Htirmhotkain II KxcIj. f^Vi. Hp|<rr«vful in ChoMc- 

mort V. Kichnrd$ {ISriU), 7 H. L. Cas. U4^l; v. JianreU (IHOO), 2 liilT. 

rlO. An uppvr riparian owner cannot n*straiti I he snh* of water by a 
lower owjiCT \Bunting v. /iickt 70 U. T. 45.1, A.). 

(h) X. Atktrtujt^] 18091 21 h. 360(St. WinifTiHl'A \Vtqi). Ah Io tho 

lowers of a local Huth«»rjty io divert tbe wuterx <d a private well, lUid, 

(r) See p. 430, pott. 

(fr) A. O, V. Grrat EasUrn Rail. Co. (1871), 0 **h. Ajip. 572, aflirmiiig 
8. C.(1S70), 18 W. R. 1187. 

(c) Rttnen T. (1747), 1 WUa. 174; alH<» t/vlker v. PorrUt (1875), 
L. H. 10 Exch- ."iO, Ex. Ch. 

(d) Renley v. 5ka« (1803), 8 East, 208. 

(tf) Shelj^ori WaUTVorho Co.r.PcUtrll^H). 3 IT. St C. 300; Norbury 
{Lord) T. nifcAifl (1883). 9 Jar. (n. e.) 132 fone fortiuth of the bulk of (he 
•tream taken ); Ormerod v. Todmor^ l/dl Co. (1883), 11 Q. B. D. 155, 
0. A. (tee water may be supplied by means ef pumping machinery). 

{/) HekUf ?. Pfwrirt, leprc. 

if) Swindon WaUrworkt Co. r. WilU and Herko Canal Nooiyaiyon Oo, 
(18t8), L. R. 7 H. L. 897 i SohorU t . Owyrftti Diofrict ConnoU, [1809) 9 Cb. 
808. C. A.; MoCarineu v. Londondorry and Lonyk SwiUy Raiinag, [1904] 
A. C. 801, 
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850* An u)»per riparian owner, though be eoetaine no injorj in 
rei^peet o( the quantity of water which ficwa from hie land by the 
nbAtractinn of a lower owner, may yet complain thoreof, if the 
abHkracilon baa the effect of preventing fish from ascending to Us 
waters (h), 

A lower riparian owner may not do anything to obstruct the 
pashage of fish which is not osseutiaKly necessary to enable him to 
eiereise his right of ctUebing fish in their passage up the river (t). 

851. In the ordinary course of mining a mine-owner may draw 
ilio subtorraiican {Krrcolating water from his neighbour s land, but 
he must not so work his mines as to drain off the water flowing in 
a defined cliUTiuel on his neighlmur's land (A). 

862- In the ciHirseof using water for roainifacturing purposes 
it often luipiKhs thatuu appreciable quantity is lost, with the result 
tliat the lower riparian owner does not receive tlio quantity of 
water lo which he ns such owner is entitled. If, Uf obviate this, the 
niauutacturer turna into the stream l«foro it leaves his land water 
ohUitie<l from other sources to componsate for the water lost by the 
nmiiufactiiring process, thus giving the lower riparian ownor the 
quantity he is entitled to, this is no defence to an action by such 
owner, for he is entitled to have the Daturiil water of Die btroam, 
and is not bound to receive foreign water, since he cannot object to 
a Htop|Nigo or obstruction of the foreign supply of autcr(0> 

(iii.) IHtftfiim. 

853. Every ri|)ariati owner may divert tlie water of a stream 
for pur))OHi*s in connexion with his land, or for other pur|>oses(m); 
hut ho is Ixurud hi rutnni the water which be has diverted into the 
streani again 1>efore it loaves his land subsUntially undiminiBhetl 

(A) IWt (Akf.) d? ifoM, Ud. y. KiiUore (A’crff, (ItHHij A. C. 47S (injuiu*. 
tieu lo rr«traiii alMtnu*lion of water so os to impede tlio passage of Halmoii) ; 
llWd V. //crMby (ISOS), 7 KmI, 195 (olleriiig weir with aimiUr result); 
;uid MT /friicoe v. Dremyip (IseO), 11 I. i\ L. U. 250. 

|i) J/amiftoH T. (1795), 3 KidK* Vet\, 267. 

{k) Ofakd J««di<w Conai Co. v. fikugar (IS71). S CL App. 4S3 ; AHan 
T. Tlluiideff (1845). 12 M.\ W. 32i,Kx. (L; hn^Utk v. MeirowAitan Wnter 
Jhurd, [1907] 1 K. 11. ASS; Utatlnd Vrben DiUrict (’oanrd v. t'ranAsltfre 
(JoAai i'o., L(d. (1912). 136 L. *1'. .To. 239: niuipaio L^itd^n and NoHh- 
ITMlrm tioil. ('o. v, [1803] 1 Cb. IS. A-, approved in ('Uupcti" 

Otf Co. Y. Kdinbnrgh and 2>ittrivt WaJtr [1904] A. C. 64; aiufucc 

p. 4a(>, posi; oud titles Easkments Asn pKt»FiTs a Puemuie, V»1. XI., 
|K 321; Mike.'*. Minerals. aki> Qi akries. VoI. XX., pp. 500. 59). 

(I) roans (•/oka) d: Co.t. Dankier DMHfftf Co., [18931 A. C. SOI: Akani 

ir<l»on. AotArM|r <6 Co, (I90.’5). 93 L. T. 155; HffbrrU v. Oittfrfat VitthH 
' oanctf, [1899] 2 Ch. 608. C. A.; Jirymbo KuUf Co. V. Letkrs lAmt Vo. 
(lS94). 8 p. 329. Wlim an upper ripanan owner alleges (bat be hoK 
(he flow of e ^ring by aniflcjal meaun. the water from which 
onghi i4) flow to a lower owner, the burden of prttof of the iucreaeed flow 
U on \hc upper owner (Poroaob o/ i'ortmoitfk 1Vafrr«or2;i Co. v. loadoa, 
HrifMoa orwl 8^lk Voatt Hau. Ce. (ItKH)), 73 *1.1*. (Journal) 624). 

(•) Minor v. CibuMr (1S36), 12 Moo. P. C. C. 131; Nuttan v. hrare^l 

« »L. K. 8 ExcU. 1 (grttt to a oon-ripahoo owner of a flow of water to 
J i sneb srantee eon recover damages against on npper rips nan owner 
nlio has iaterfered with the flow); Ken*U r. Onnl BoiUm Md. Co. (1884), 
27 Cb, D. Itif C. A (water used to cool condenaers aod returned to stream). 
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in volume and unaltered b character (m) ; for a loT>*er ripariau 
owner, subject to the of an upper owner, is outitled to have 
the water dowing in the natural lied of the Htream come to him 
uuaUered in quality and quantity, and to come U> his land in its 
ordinary' and accastomed chamiol (n). 

An upper riparian owner must not enlarge the rhannci ho iva to 
prejudice a lower owner (p). 

S54. A riparian owner who diwrU water ulU^gethor from a 
stream caii Ik* robtraiued wiUiout proof of actual damage, kvauhe 
his acts if eonliMued long enough noiild crystallise into a rig}itp/>, 
and it IS no defence that in jdaco of the divaried water lie Iiuh 
euhstitiUeil an equal quantity of wiiU^r frntu another source(r). 

(iv.) OhirH'iim. 

655. Rvery ri|i.uian owner may Imihl an er4^:tkn on his land 
though covered with water, providMl that it dooM iii>t (niorfore with 
the rights of navigatkn, or the rights of other riparmn owners («). 

In tins rcsi»ect it is not tioccss^iry fertile other lijMVviiin owner to 
prove actual or proK|>ecliv6 damage; the more fact that his cniiiuion 
law righU are infringed is sulheiont to entitle him to have the 
iihslruclimi romoveiltf); tor the bctl of a strcjim oniKt lie proKcrvisl 
from all oIa tractions which can hy roaiumalile poMdlnlity produce 
iujury to any of the ri()iiriaii ow'norH(ah 

866. Siihject to this condition of uuu-intorferencu with 1h ) 
rights of upper or lower riparian ownerK, a riiHirian (»wner u \f 
even dam up the stream for tho purposes of his milHfOi bv ht lias 

(s) MH^artnty v. fAfitdonikrr^ and £fOu^h Sttilly Eaii. Ca., Il!i04| A. (X 
301. 307. 

(v) KentUv. Greni AVwIsm Rtui Vo. (18S4). 27 Uh. D. J22.i:. A.; tSkarp 
V. ir^Ufm, Rolkfrap <C f'o. (1905), U3 L. T. 157; 4^ T'/i. v. 

Huukier DMHrri/ Co., [ISIKI] A. flOl; Shear* s. H'owi (1822), 7 Mooro 
(u. P.). .34.7; Frvnknm V. FafmtiHtk {BnH} (1834), S 0. Ac. P. 529. 

{u) liftilrtf V. Shnw (IKO.I), C 208. 

( 4 } iinrrop v. //tr^f (1888). L K. 4 Kxrli. 43 ; A'arfrarjr (A^rl) v. Kiltkiti 
(laOC), 15 L. T. 501. • 

(r) (JoAr) Vo. V. BankUr ifiMlitUfif Co., A'Aar^ v. 

TTtifoa, Holkera^ & Co., iiapta : and «we p. 428. nnif. 

( 1 ) Orr Kwina v. CoUjukonn (1877), 2 App. < av S39. As k obstntoUng 
[\ib of fish, soc p. 428. ante. 

(i) liirkeii V. A/arr/ff (ISG 6 ), L. U. I Sc. & l)\y. 47 ; /ivltfrU t. fhryrfoi 
iMriii Council, (J 8 'J 1 >| 2 CU. 608. C. A.; MOhur v. ft'mOA (1888). 22 
],. U. Ir. 5.19, ovemiUng on this point TKifhosu v. .^forland (1824). ZM.K* \ 
HlO; Ftnbriif v. Oictn (18511. 6 Exeb. 353 ; v. Qrand Janrtivn 

t -aiuil Co. (1852). 7 Ksub. 282, 300; A'oir;*-o/v v. HMnoU (1857). 1 C B, 
(.V. 8.) r>9U. H Ibers arc two ways o( ahaloig an obst.raclioti tho 1o«s 
Toischievotts inuMt lie chosen; if one of ihnns ways would eaiiMc injury la 
an iimoceat third partr nr to the pablie. itcanntil be jiutifinl at all {ftoofirla 
v.Hooe (18«5),L. 11.1 Exeb. 82,Ex. Oh.; i/di v. f VA(]87S). 26Ji.1\ 185). 

(a) PaJsicr V. Perne (1677), 11 I. R. Eq. 610; eomparb flanUy v« 
Ceiwra'iCM. (1913) A. C. 488. 

(S) B’Aite {John) d: Sona 7 . WkiU [J. osd 2/.). II900| A. C. 72. Hn; 
Viscr 7 . (iUmour (1858), 12 5foe. P. (X C. 1.11. The right to Iiave a dam 
ucroaa a n7er may bo acquired ia private watem by grant from other 
ripari.'in owners or by cniuymcftt, in abort, by aa? in^aiis by which siicli 
rigkta may be eonatitoted'Eolie 7. VPAyte (1868), Jj. R. 8 Q. B. 285, 
CocKBUBN, C.J., at p. 302). A lieeu'^ lo rroot a dam at one spot will 
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an interest hi the power which in to be derived from flowing 
water (e); but he must not thereby raiKO the level of the water as 
it flows past riparian lands above (d). The eonvendou by a riparian 
owner of a btream itiUj a pond by placing a dam across it does not 
give him as owner of Ihe dam an exclusive right to use the whole 
of the water, for he is bound to pass the water on to the lower 
ripariun owners (r). 

857. Obstructioua iiinst not })e erected in a stream so as to 
throw back the water on to the lands of an up|>or riparian owner 
and ilieruby flootl his lands or injure his niill» for each owner is 
entitled tu Imvo the water go from hie lands in the ordinary course 
of naturo(/); but a right to do this may be a^inirod as an 
easement 

858. When an obstruction is u nuturul one. or fonnetl by long 
autural accnmiilnlioii^ it must not l>e removtHl, if by so doing an 
injury would l>e inflicted on a lower riparian owner (A). 

Sect. * 2 .—Hwfrr in an tUiknown (UianueL 

859. WuW flowing inulurgnjiind in a known and deCnod 
channel is subji^ct to tlio sumo rules of law us water (lowing on the 
surface in a known cluinncl (0* 

860. Whore tbe nndergrouud water flows in a detiaod bnt 
unknown chiuiiicl(i*). or mcroly |»orculatc.s or flows lb rough the soil» 
tho law an to the righU of rijmriau ownerri dues not ujiply. Tho 
owner of land containing undergroimd water wliich (M'rcolates or 
flows hy unkiumi clianin>ls to a ncighliour s land may divert or 
appropriate it as ho pleases, so that liis neighl«ur may have no 
iindorgrouiid water in his land, or so that tho slroain that he owns 
may dimiuishod in consequence of tho underground waWr which 

nol auMiarim? its onvlion at aaullior *\mx, om n> the Jicenior 

fnmi rn*aii»g U m au olMlrurhon [Mtuoh v. HiH (1833), Ji. A' Ad. I). 

(«*) itumftin V. /tfiNttcrMaN, tiSUrq A. C. ^37, P. T.; auU buoh interest 
be can bell m u«< lo hina binM*lf (fSht.). 

(ft) M'OloHf V. (lasS). i2 h. U. fr. 550. ovcmiJmg IVgffaiai t, 
Mftfittnds (1834). 2 It. & i*. OIU; JiritziffW Hrefidalhane (A'nW) (1638), 3 
hli. (N. S.) 414, 11. L. ; yvrbtirif (Kttrh v. Aifckin (1860), 1.7 L. T. .701 ; 
M/fut Jfoj/etForis To. v. /towf (1868), 31 1*. K. 2r. 5^0, V. A.; Jhcketl t. 
MonU (1866). L. K. I 8c. A' Uiv. 47. 

(e) H'SUs <1* v. IVAtts (7. ^ i/.). A. K\ 71 

{f\ Saundtn r. XevmaH (18181, I U. &: Aid. 258; Wrieki v. UotMrd 
(1823), 1 8iin. & St. IDO; I'Aosmere v. Kirknnit ()S5D), 7 11. L. Cm. 349 ; 
AT'&fejw V. 6*MilA. $Hpmi ceupsre Unnhtt v. f'orptfration, 

(1913] A. C. 488. 

(9) Where such a right has been acquired the nuiJer tdsj keep bis nxUi 
whocU in repair, aud m centiaue the easement (Alder v. .Vartfl (1614), 5 
TaiuU. 454). 

(A) waken r. JWmi (1869). SO L. T. 810; Fear r. Viekero (1011). 37 
T. L. K. 658.C. A. 

(i) Block T. BsUyffwiw fewiwkip CeiaMu«M)»erf {I886). 17 L. R. Ir. 
459; ChoMman ▼. Rickards (1869). 7 II. L. Cu. 349; pp. 425 M ssf., 
KJitc. As to pellotioD. see p. 433. pctl 
(k) y. Bel/ati Poor-Low Gourd ia%c (1861), 9 L. K. Ir. 173. C. A.; 
fifod/erdCerporeAen v. Ferrond, [19U2J 2 Cb. 655. 
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bad bean so appropriated DOt coming into Iiig Btream(i). Thie 
right of diveraioD, or appro priatioo, maj be oiorcised whatever tbe 
motive may be, and it matterg not bow long bia neighbour has 
enjoyed the use of the percolating (a) water, for tho neighbour 
thereby acquires no rights in law, b^use water in an unKUOwn 
channel or percolating water cantiot lie the subioct of proscription 
or grant(fc). Consequently any jwrsou may by drainitge or other 
works on his own laud drain hU noiglibonr's well, for this in a evtae 
of tlamnum aUque iujnnd{c), 

BiJihlarly, if in the course of draining the wntt^r from uudar his 
neighl)our'B land he diHsolvos &iU rock or other scdulde matter 
therrin, so that (he wat4^r coinrs to the surface impregnated there* 
with, he commits no aclioiiable wrong(d). 

On tlio other hand, tho owner ut land under which there is 
sul^terranean water not in a defmtHl or known channol has no right 
at common law to the sup|)ort of such water trl, aud bis neighbour 
may draw nit such water aa and when lio plojiseaty*), hut ho must 
lake care that in so doing ho does not draw olT his neighlx>ur*s 
land tho waters flowing timro in a known eiiHnnol(g) or auy 
insoluble sukUnce forming a 8up|s>rt to tho snrfacotiO. 


SCOY. 1 

Water 
Flowlnf 
ia an 
Unknown 
CbanDol. 


861. Whore tbe nndorgronud wakr Aims in a dohnod channel, chABMl 
but the course of tho channel is not known and atnnot be 
ascertained except hy cxcavaiina, it is in Uio sanm pf»silioii as 
water piwcolaling through the soil, and may lie abstracted by f!io 
owner of tho soil or liy his noigh)>cmrs(i). 


{t) Chili mortv. KirkunU (ISail). 7 II. L. t’os. ; IMfiiifuton t. 
jNsWias Cnnaf O. iH52h 7 Kxcli. 2S2; is»VoH v. lSMfa$i CtHtf-JMw 
(ISHI), 0 K. Ir. 172, i'. A.; Hlark v. Toinwikip 

CiimmiMiii 0 Mr$ (IKKO), 17L. II. Tr. 450,474. whi*ru CjtArTKRTosf, tairl 
that tbe law of riparicn rights cannot mIhI (or the plain rcoauu that riptr 
ran oxiat only in Iho rnso o( a wstorvoiimc or i oomparo hlacknnl 

t'rbitn iUttriit roHNfd V. I'rnHknhiw {John) Co.. Lt4. (1013), JOC L. T. do. 
230. 

(o) f'.hoMrmort v. Ukhonls, fitprn ; H/tnlfnrd Corfutralict^ V. PifJeUtt 
11S05J A. t'. 5S7 (divi*rtuig water to oomiMa nrigl^unt to purebaae). 

(b) if. T. M^tropoliitin tfmrd o/ IforA# ] 1853). 3 U. & H. 7)0 ; /h UfftK v. 
Drought (185U). 11 I. i\ h. R. 25<»i HohtiU v. FflioKtt (im). 04 L. T. 
270. 

(r) Adon v. (1443), 12 M fc W. 324. Ex. tb.; ffunmoivi y.HoU 

(IS40), in Sim, 551. 

(J) SftU Union, JM. v. lirnHnfr, Mowl Co., \ |1S8)j 2 K. B. 428. 

^e) y'op;df»«rrn v. Hoiikifwm (It^U), L. K. 4 Kscli. 24S. 

(J) Adon V. UlundfU. «a/>nt; CkMfmnrt v. JCifMnU, lapro. 

K Grand Junriion Canal Ca. t. (1871). 5 €h. Apj>. 4B3(moro 

ii*l>oiW 24 L. T- 4<i2); KnglUk v. .Hetrofioman WaUr Board, f 1007J 
) K. H. .S84: B. r. MdropoUtan Hoard of Workt (1450). 3 6. & B. 710 
(eewer draining t^prings sopplyiag a pond) ; com pure p. 455. po$t: and see 
titled RaS£H£\TS and PjIUFITS a rBEMlRE. ^<d. Xl., p. 321 ; MiK£8. 
Minerals, avd QramdES. Vi»l. XX.. pp. 5S9 d 
(A) JonUton ▼. SHfton, SoiUkooateo and Dfftjiool Oao Vo., (1809] 8 ('b. 
217, t'. A..* Trtttid<id A^phali Co. t. Amhord, (1400) A. C. 504i. P. t^ 
BrrMd5r«/T. Ramhotham (1454). 11 Kxeb.OO^: AToafya v. JtAcrIon. (1800] 
2 Ch. 360: Xcv River Co. v. Joknoon (1860). 6 Jur. IN. 8.) 474. 

(i) Bradford Corporation v. Farand, (19^^21 2 Cb. 655. This rule does 
not apply to rivom like tbo Mole, whiob dtiuppeari under tbe grrmnd and 
reappears sgain; for in such eases there la a unsiana a guo and a 
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662. The owner of land baa an unqoalified right to appropriate 
or drain mere easoal aarface water, not flowing in a regular or 
definite coarse, for agrieuUoral purposes (Jc), and a neighbour 
cannot complain that it does not come to his land (i). 

Brct. fl.—Psrif.v ond PoHwfion. 

Sca-.^HT. I.—/» Ofkmi. 

663. B; pollution in meant the addition of something which 
changes the natural qualities of the water (mX 

U makes no tliflcreiice in law whether the polluted water flows 
in a kiiowtt or uiikuowu channel, or trickles over tlio Kurlivce of the 
iiuul, or [wreokles through the stdl (a),or flows through an urtifjrial 
channel of a ]»eruianent character (ox 

864. Water (lowing in an unknown clmonel or |vorcoIaliDg 
through the ground must not l>c polluted, and no right to do so 
can Iw acquired by prescription, for the principle of law ntrr4‘ 
tHo lit alifHum turn Mai applies, an<l a landowner who puts 
poiMoiioiiH matter on his land must lake care that it does not cflca|>e 
so JIM to injiint the water of a person who is oiitithul to use it (p). 


itTuijijiM ud uud l\w. uwnerM uf bud tH*twn‘n Uio Iwit uiul lli^jr 
ripuriori ut'iglibourK rsn fairly h»* pn^uiuetl to know thr cxU(r*nri» and 
i»f (hv {/irntifttrU CoriMmtian v, h'frmnd. \ iUO:*] l' ( U tM.*). 

00.1; /nVidflaoa V. Uremd Juvcliuti CuHtti i‘i>. (1^52). 7 Kxrfi, 2S2, 
^tMUpam /{factrod iirlxiH iHutriff t'ouHrU v. i {JvkH) t'u,. f.Ut. 

(him). lauL.T. Jii. 

(4) I(nV*frvH r. Ttttthr (IS55). II Kxrij. HOn. 

{/) H. V. Meir^»ditnu Hoard of iVorin (1SS*I). 5 U. Si 710 ; IfrUtw 
Vrovgkt (iKfUl), 11 I. L. K. iMt; M*tn9 v. t'rnoK'rn (ItNUJj. h. ’W 
27». 

(m) Tountj (JoitH) V. llanliur JMilUry Vo., [IS03| A. tJ. 601 (uddiiig liuid 
to a tMifl water atream ); Tipptny't. EekrT»tea 2 K. & «f. 264 

(ra'.Hing tbo torii|irraturuof the wat«r): HaUnrdr. Tomiimeon{iSiiCf), 20 Th. I >. 
11**1.1A. i i'romteif d Sono, Hid. v. J.iyktovUr (U07), 2 t*h. App. 47K (diR- 
eljaigjagn*wagn and refoM from man u fact on va); HUdfU Joint Vom- 

nilUr V. UtUlitrfUf Sami r. Shorrv^l, \ ISOO] 2 Q. li. 3So, T. (putn‘»cocit 
tdud^' from aottUugtanlu). Diftchargin^ sewage and pure elBuout in auoh 
rtnontiUea aa to make the stream aa a whole purer amounts to pollution 
if at (bo pluee where the sewage eiilcru the stream tliero U in fart poiluUon 
{A.-O, V. Biminghtm, Tamt, and i/eo DUtrifi Ihaina^e Hoard, (1006] 2 
rh. varied without affecting this point. [1912] A. 0. 7SS}; so does the 
ad<U(ion of two sahstaui'eM eat^h in themselves haiiideas, but when in con* 
junction causing pollution {Bfair find Smmuer v. Ikakin (lSS7), 07 L. T. 
.‘>22, o2o). 

{%) Sec Ute text, Mi/rrr. 

( 0 ) SuUUJfev. lioolk (1963). 9 Jar. (x. s.) 1037 (artilidal channel made 
in luoh circumstances as to give (be owners oo its banks riparian 
fights). Whether the owners of land abniling on an artiSciiU channel of a 
^•'lllporarT uaturo can object to pollution ts doubtful ; compare IFood 
T. Mkwf (1949). 3 Exch. 74S; Laing v. WhaUp (1850), t H. Si N. 675, 
Ex. t'h.: irocxf V. SatHiffi (1851). 2 Sim. (M. S.) 163; and see titles Sewsrs 
AKD Duaixs, Vol. XXp. 781: Water Sopplt. pp. 207 ef ts^., aalc. 

(p) BoQard v. fow/msoa. $upm ; //odoliiisoa ▼. £ttaor(1863). 4 B. S. 
229; Jonfi r. £laarv*i 5'f6M CovttctV, (19111 1 (1i. 393; ramer ▼. 
¥i>M (1865). 34 Bear. 390; Womnoky r. ChurA (1867), 27 L. T. 190 
Ifouling a well by percolation from a cts«K>ol): compare ¥ifltnj(oa r. 
Origtiko (1874). 30 L. T. 65; Bipinni v. £«rai{MAoei oad Stagordthlrt Oat 
li^ki Co. (Umq. 6 11. 4; K. 74, afArnied 6 K. 4 X. 250. Kx. Cb. 
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9ob>Hsct. X—Ktifni t/ OcAmti 
(L) At Hr^rdt Hit AfUic. 

866 . Tba pollution ot water to the danger of the bealtb or livee 
of the public ii an indictable nuisance ( 7 ), and one against which 
the public may be protected by proceedingn by or in tbe name ot 
the Attorney* 6 en 6 ral(r). 

Where the Attomey«6eimrid proceeds be need not prove actual 
injury to the public (<X 

He may proceed on tbe relation ot any i)or8on, whethor rcaidlng 
near the nuisance or not, or whether or nut lie ie intereateii in any 
property aitected {1). 

866. Where a statute prohibite the diachargo of aawage or 
polluted water into a stream so aa to prejudicially affoct the purity 
of the stream, it is no defence to allege that beMideH such discharge 
the defendants at another jioini have diecliargod other edluontsof 
a pure character, so that in the aggroguto the quality of the water 
in the stream its a whole ih itnprovo<l<a), though it is a dotenco to 
prove that the discharge does not uiake the Rtrenni foulnr than it 
was before (n). 


(<y) H. V. \feiUeff 6 A C1>2 (rbairiii.iii. di'puly vtunnuaii. 

and etiii^r dircHurA tif a gOH 4HiiN|i;uiy for fiailuii;. by tlioir 

ullU'vra and in snap* rw, (hn water **i ihu Tbani«*K); A*, v. iUtulftn’d /tlttriijnliuH 

IV. (Ise.'0,0 II. A S. 031 tbeimrpdHHicvTnAcnr Hint(ilary iMiueix 

ibo defenii;unH conliimiHl ti» Hupply tbrir eanal Fium a nirmin uiilHi ti.id 

polluted). (Ml any iudietiiient ur iMher pniciTdiMg U*r u nuinuai.’ 
m a public rivvf or oil any other iudictinoiit or rmM'mUng iiiHlituUxt (or 
I bo purpoiie of iryiuir or cufori'ina s nvii right oiiiy» niodidnidiwitand Ibo 
Hife or huiihand of a iMondiuit am adMiiH»ibU> wUni'SM'H jtiid 4‘Oiii|>c1)ubJo 
ro givo evideuro (Kviiloiico Act. tB77 (iU A 41 Yicl. <*. 14). ». I). 

(r) A.-G. V. [Alton fj^l Hoard of Ucalik 3 Jur. (k. .•<.) IHO; A. O. 

V. Dimingham Horough C'cHfiril (ISAB), 4 K. & J. riB; v. KingnttiH- 

oit-Tkamct dorpoiTtUofi (IBCe), 13 \V*> 11. 8BB ; A.A v. Haiifox Vt/ntooition 
(1870), 30 L. J. (cri.) 120; A.-O. v. 7verd« t.’orportphn (1870), 5 Oh. Apji. 
583; A.'G.t. CofUmouth f/oral /loanl (1874). Jl. 18 172; .4.*6*. 

V- harndey (.VrpemiiVM, (18741 tV. N. 37; A.-O. v. i/twlNt*/ Jjocoi Uwinl 
(1S73), Ti. U. 20 Eq, 820; A.-(J. v. TunMUtU /^of HoinU u) lUattk, (1875] 
tv. N. 86 ; A.-Q. and Dommet v. Hativgttofwe Corporation (1870). 24 W. H. 
817; A.'O. V. ili'minsAttfs, Tame, and lUa Jfroinap Hoanl (1881), 17 
<'1l D. 888. A. ; A.-G. v. Birmingkam, Tamt, and uea HinfriH Drainaga 
Hoard, [1008] 2 ('h. 551. variotl williuut affecting UiIh [1012| A. T. 
788 (all cnov9 of jioilution by Mw^c); A.-G, V. Otr (IK70), L. It. 10 Rq. 131 
^pollution by sewage, bnt injunction nduKcd on the groimd that the Injury 
was trifliag); A.M. s. Aden Local 7/oord(1882), 32 *'h. I>. 221 (iojunoiion 
granted to restrain future coDneiioas with sewern ^liHcbarging iuto a 
fttivam: see, further, title Ssweas a^v Drains, VoI. XXV.. p. 782); 4.-0. 
V. Dorcketior Comration (1005), 89 J. P. 363 (injiioHion against Quisanoe 
from sewage woru which woto directed by order of 1 he Local Govern moot 
Board). 

( 1 ) A.-G. 7. Cockermoulh Load Board, taprn. 

(0 A.-O. T. Datingtiokt CorporaUon, tupra. 

i s) A,-Q. V. Bifwiiigitoifi, Tamo, and lUa l}fa%magc Hoards sopro; 

I see A.-Q, v. Coekirmoaik Local Board, supra. As to meaning of stream, 
see the cases cited In note (•). p. 438. wsl. 

(a) A.-Q. V. BinaiUfAcm. Tam, and Hta ihririri Draincgt Board, [1010) 
I Cb. 48, C. A.. dkxM without affeetiug tbU i*oint. [1912] A. H, 788; 
compare note (gh p. 443, post. 
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667. A person has at common law no right to pollute water 
80 thttt in a pollutetl state it passes to the land of another per^n 
who has the right to n^^ive the water (h), or passes into tidal 
water (r); for it is a natural right of pro{«rty to have water flow 
to one's property undofiled and in iu natural state (d), and a 
landowner may not uho hie land so os to be a nuisance to his 
neighbour (<)• This right is in no way cojinected with the owner- 
Hhip of the b^l of natural watercourses, but is a right attaching to 
the riparian Iand(y). 

868 . A person may |)ollut6 water on his own land so long as it ia 
frood from {Kjlluliori when it loaves his land (f/), or only llowa to 
the land of a iwrsori who liiu^ no right in law to complain of the 
bolliilion (/<). Similarly, a iterson who stores {polluting matter on his 
land or in his sewer must Boe that it does not esca|>e to tho injury 
of others, and more uogluct of this duty gives a good cause ol 
action to any person iujuredfi). 

The right to |)o]lnto water may be gained by grant, prestTiption, 
or Act of rarliamonl {kX 


(&) Mttffor V. i'kmttrirt (1H40). 11 Ad. Kl. 071. w*alrr from ao 

arlincial channel for draining mines has hotm ciijoyfri in a purr slate foi 
twciilv vrars, tbu mining cannot bn nitumrd m an m pollute dm channel 

(CWVdf V. (IK08). h, J. (K?c.) ^4). 

(r) Neither al cmninon law nor uiulor llie Public IlcHhli Artt^. 1848 (I) 
& IS Vir.t. c. ti3) and tSS K 3n Virt. c. 55). can sewage Ih» ^Uscliargcij 
in ill Iho uca mi oh 1o cniiM* a nninAiicc In another (f'otfer v. TVarUiiwfcfi 
VritttH CoHtttU, |1{K)C| 1 K. It. H48, 86.5, i\ A.; //o5aff v. Soitthend’^H'Sef 
C»rp»»mboN (11»0I1K 75 it. J. (a. B.) 305; Owca t. i'Vn‘r«Jiam Vorporntm 
(I1SI8). 73 il. V. 33. r. A.). As to the slalutory proliihilion of pollution 
of the soft. Arc uImi pp. 438, notefe). 443. 448, 447. 

(d) Not only in qinUily, but also Jo toiiipcralum (Tip/niiy v. AVlersIci 
(1855). 2 R. 5; .i. 284). 

(c) Stockport lV<i(errork» f\>. T. Fottfr (1884), 3 II. & . 300; Hipkim v 
and SfttffonUkirc Hiu Li^hi Co, (1860), 8 H, 8: X. 250, £x. i'h. 
St. tfrlen ft SmfUintf Co. T. Ttpphg (1885), H II. It. Cm. 042: IIVmIv. )r<ru< 
(my). 3 Kxch. 748. • 

(/) Jovt$ y. LloHrtrtt Urt*<to Conneil, LI^111 I t'h. 383. 

(o) KlfflAirrl v. Spnirr (I849J. 2 Mac. k 0. 45. 

(i) Stockport irufcnrori's Co. y. PoWc/, Jspm; Onucrod v. Todmerder 
Mill Co. (1883). 11 Q. 11. P. 155. C. A.; such as. for instance, a non 
ri|ianiui owner who bos un)y required a right lo tshc the water by Icavi 
of the riparian owner v. V/ifrcra rrbo% Diotrici Council (1008) 

72 J. r. 101). or a householder who um's a supply of water to which h 
h&s no proprietary right or lease or licence; compare Laing v. TTAofci 
(1850). 3 11. L N. 675, Ex. Ch. 

(f) Jonct V. Llanneot t'rhoa Conncil, $vpra, applying FltUket ▼ 
Hvhndi (1868), L. R. 3 U. L. 330. Tbu sams principle also applies t( 
Ihn neglect of a local anthority to prevent sewage escaping from their sewers 
though the in habit ants uf the district have a stafatory right to send tbeii 
Hwngc into the m*weri«fo’*^s v. Hannt$i Urboi^Covndl, tvpro). 

{k\ WrigU r. Williamo (1836). 1 M. k W. 77; Ooved v. ifarfya (1865) 
18 C. B. (X. a.) 732; and see title £a9ekx.vt8 a>'D Profits i PRXKnjtE 
Vol Xl.y pp. 256 ft $eq. ;v. 452, poif. .As to the eommeneement of pre 
•criptire right, eomparo ihiiyatrcyd t. Robinson (1657), 7 £. 5c B. 391. A 
ripariaa owner who has aeamred a prcaoriptiveri^t to poUoto has norigb' 
to increase the pollution (JUcialyre ifrelhersT. ifc<?ana. [1693] A. a 368) 
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for PvlfuUoH. 

(L) Aimoyfi ami /nJtiiKlma, 

869. When water is polluted it is not noco^sar; timt the person 
who has the rij*bt to complain of tho pollution shonlil prove that 
he has sufTerecl actual damage Wore the courts will inkTfere to 
protect him. It is sufHcieDt to prove that his right to have the 
water flow to him in its naturul state has been infringed {!)• 

870. The party (m) whoiM^ right is Intrioged cun bring an action 
for an injunction and damages(n) except whore the ]K)llution U 
caused by the nonfeasance of certain local Qiitboritiee(o). 

WhoTi victual damage is caused iho cuurt cither assesbes the 
amount thereof or else orders an inquiry as to djui]ag6s(p). 

871. It id no defence tu an fiction for {polluting water that the 
water is also fouled by other (Hnaons (f/)» or that the plainlilT is 


(0 f it* iMf. V. Ligkfutrlrr ilHtil}, t ('h. App. 47H,’ VriiHing- 

toH 7. lirinnop llaU tW (.■». ( 1877). 0 i'h. D. 700 j ('lawn w, SUiJfonUkin 
Ppilerirt Wntrnttrrkt t’o. {187^).H(*li. App. 12*1; Juiift v. IJanneti Urhan 
CoNHcih (HUI11 <;U A riparian cwm*r Ijjm* do ri^lil aclion aKuinsl 
another ubo by loplJiiialu cx4*reim« of his nyhia of prirveuU liim 

from niahinu a ]»ftriu*Mlar um* of fhc Mnnua. ax. for iu*<tanoi'. for ^rowing 

waU^rerm (r. //rirrrti/(1802). 10 W. U. .m7). 

(m) Thix includes an owner in h^e or in reversion or a Jpmih* 7. 

//lanirrW IJrfktn ('ouncil, nupn: Fifztfffttlti v. h irfHink, |IM07] 2 ('h. 08. 
r, .A.; irtMMi V. Iliyh and fjott Uarntytiir Imprtrt'fmfHlf'umuiititioMr* (1874), 
22 W. U. 703). 

(a) A.-(J. T. floekhcif Ltmtl Hmtni (1875), )/. H. 20 Ki). 020; A.-O. \ 
Ha9ingiiok$ Corporation (1876), 24 \V. U. Hl7. Alt hijiineiiiiM h iioC 
l^rant^ where no Injury is xliown {FfmkirH v. Hpcnrer ()84U), 2 .Mae. ife fi. 
45: A.'G, 7 . <»Vc (isTOj.h. 11. lOKq. 131). iu>r afieto the iiuiKanco is trilling 
and do(4 not justify it (i4.-0.v. r^i)t/hN2r4i(IH74).L. it. iSKq. 

172 : litai}ord$ktrt Coanly I'aunril t. AVfadoa Hural i^ofnVl Coaneif (1207), 
71 J. l^ 18o: Tufflor v.'/lcHHcU (183G). 7 C. A 32U). Hut it w not 
nercssary to prove aeiuol damage {Aohm y. i.i oirieif Urhan ('ohhcU, 
xaprn; ami see OltMer v. 1/hhI (IS.m). G IM G. M. A 0. 370, G. A.; 
Spokti V. BanbHrg IakcI //onrtf of UroUk (JHO.^), I,. It. 1 Kq. 43; lAUif* 
^rhiUy. trimmer(1867). 301.. J. (til.) 523: FirL v. TwldllHH'Jl 21 f.h.i). 
484. 1\ A . : A.*<r. V. jrfoa Jah^oI Hoard (1882). 22 4’fi. J>. 221; CharUn v. 
Fmcklrff Jxfcat Board (1883), 23 Cli. i>. 707 ; Filrgrrotil v. Firhank, topra ; 
and tiiio Ismunctk^N. Vol, XVJI., pp. 2U6 el ng.)- fn Iho order for 
injunction it is proper to insert the words " to the injury of Mie plaintiff** 
(LtNf^tfood T. ^lovfftnrlel To. (1865), L. It. I Kq. 77). Ak !•» iimach of an 
undertaking not to allow any farther ]»olliitiAn till after inni of the aetinn, 
rOQ Mandtn (CAorI«f| ib Sons, Ltd. v. Old Hilkotonc f'olhe/iu, lAd. (1014), 
78 J. )\ (Journal) 220. 

(o) Namely, aatbontics which obtained coiilrol of their lewcra under 
the Public ncalth Act. 1873 (38 Sc 39 Vief. c. 53). Ax to nonfeasance of a 
local authoritT, see Jone$ v. Hanrvtt Urban Binirid CouncU, §upra: 
and titles Nuisance. Vol. XXL. p. 547; Pusr.n* Autuohiti£8 and 
Public Officeus. Vol. XXfU., pp. 316.317. 

ip) Penninylofi t. Bfimvp UaU Cool Co., s^pm, where the measure 
of damages was the expcnxe to which the plahifiiT had been put by the 
pollution of the stream ; Harnng^ (iJarl) v. Orrbg OorportUton, JIBOGJ 
1 Ch. 205 (where a local aatbohty eootinu« for a leogtb of Mine to 
poUate. and proceedings are taken against the authority within the time 
allowed by tbePublioAuthoritiesProtcctioo Ad, 1893 (66 A 67 Viet. f. 61). 
(he plaintiff is eottUed to the benefit of the Linuiation Act, 1633 (21 
Jao. 1, 0 . 16), and to recorer damacee in renjwt of the preceding aix 
yean: tea also title LiMiTAnoN of Actio.s >oL XIX., p. 178). 

( 0 ) 1,-Q. T. Leod$ VorporaUon (1870), 5 Ch. App. 583; Pennington 
7. Brimop Ball Coal Co., sspm. A.>(7. ?. Bimingkam Borougk Coancil 
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not in fact makiog use of the water and bad bought the riparian 
land knowing the water waa |)olluted(r), or that be has stood by 
and allowed inocoy to be expended on works which roay cause 
pollution if they aru not properly constructed as required by 
Hlatute, since the mere pro8i»ect of injury does not give any 
right to relief, as it in assumed that the statute will be com plied 
with {b\ 

872. Although prospective injury nmy not be ground for an 
injunction, yet if tiiere is some pollution in fact the court takes 
into account itn probable continuance and increaset/). 

673. Whulljcr duiiiagn is caused or not, the court grants 
an iujunction for any infringoment of the uaturul right to water 
by pollulion, for ta gmnt damages in lion of an injunction woulil 
only l>o to coiii[H*iisitto for jUNt injuries, and as now modes of 
cnjoyimmt of tho water may nrisa, which it is iru|>ussildo to foresee, 
it is e<iually impossible U> estiiiiato the compensation for any 
damage thereto (a). 

It is no answer to a claim for an injuncti(»n that, if granted, 
a largo IH)dy of workmen will Im thrown out of employment (b), or 
Diat a largo Isxly of tlio public will be iuconvunioncod tliorei»y(c), 
or that the ufTect of the injunction will bo to deprive entirely the 
wrongdoers of i»oine rights to pollute which they have uc(|uii4d by 
proscription (d), or that the riefondant does not in fact cause the 
pollution, hut only contributes to the water suiuothing which, 
when mingled with RomcUihig put into the water by another 
imraon, muses the pidlulimM^). 

874. ^Vh6n the {lollution is caused by tlio outflow from a sewer 
vcsUhI ill a local uiiUiorily by Parliainunt into which fiersons have 
a right to drain, the court only rcstraius the aiithoritv fnmj 


im^), 4 K. A J. 5:^8 : hW v. Wnud (1S49). 3 £xch. 748 ; Cmiitij d 
IM. y. Ltifkiotrlff (JSST). 2 Ch. Ap]i. 478: Blair and Sumntr v. 

(1887). 57 L. T. rtil; KidgB y. MuUand Hail. <'o. (1888), 63 J ?. 
55; I’miipare A.-O* v. Btrmirtgka/n, Tftmt, and lUa Dutrici Drainage 
Board, f JDIO] 1 i'h. 48 (raried wit boat affertiaj^ this point, [1812] A. 
788), wbero it w.v hold that this might be a delenrc to procecdinci UQd<*r 
tiio Public HfUilth Act, 1875 (38 30 Viet. o. 63). i. 17. See k\BO A.-O. 

y. Br4tdJord Canal {Vry^rk nry) (1866). L. R. 2 £q. 71. where it was behl 
Hint a oaaal companj m uot«>ntitled <o pump water pollotod by ofh<T 
person^ into tlieir canal a.H to make it a tmiaa&cc. 

Ir] (Miftilfg <6 Sam. Lul. v. luprc, at p. 483 {wUvtt the 

ptaiuUffi*. for (be purpose of fooniiipgan artioD, bou^^bt tfaeriparioo land 
from the pereous who were pollution the w«tcrU 

(tf) A.-0» y. Hirmingkam voryugh ('ounrif (1858), 4 K. 5^ J. 628; 
y. Corporation (1870), 5 t'h. App. 583. 

(1) Mdiimtd T. Tun^dge WeUt Improremriil CowmtMion^n (186G), 1 
Ob, App. 340; Murgatrpgd v. JfofrjRtuH (1867), 7 C. A B 301; v. 

lUrntiu^kam Byryugk C^netl. yupro. 

/Vnain^fen v. Brinsyp HaU Coal Co (1877), 6 OL. D. 760; Crooeby 
d ^o»-. lAd. y. TAghtAvle/, $upn; Yaung (John) d Co. v. Banlier DiBiUUry 
Co.. (1803U. r. 601. 

(6) Ptnniuglon v. Brintop tiaU Coat Co., lupra. 

(o) A.'Q X. Ittdt Corporaiton, ^upni A .0. v. f^iraiiayAoffi Boroa^it 
CoMweit t<ii>ro. * 

'd) Bladbnnc y. $omm (1879), > L. R. Ir. 1. 

{$) B3au and iiumnyr y. Dtokin, •upni, per Eij, J., at p. 525, 
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ftudicmifig and directing sewage to flow and not from i>orfDiUing 8 ict.x 
it to flow from the aewer(/')A taitj and 

The court will not grant an injunction against a local PoU^on. 
authority where persons have a right to discharge into the sewers 
and that authority is taking steps to I'cmedy the nuii^snicttf/), but 
the court will graut an injunction if it appears that the elTwtof 
the injunction will not cause any iotorlorence with such rights of 
drainage (h). 

In granting injunctions to restrain |>ollution by sewage* it 
is the practice to rostrum hnmediutely any new conueiioos ui»d to 
suspend the opmtitm of the orth*r for a time to enable the 
defendant to alter the works so us to comply with the order of the 
court(i). II, however, the removal of Ihi: injury is physiuilly 
impossible tlie court will not grant an injunclion, but will leave . 

the plaintid to his remedy in duniagos(f*). 

875. ^Y)lC 1 ] the defendant after an injurietimi bus l«eri obiainecl When 

agahiRt Ihm lias taken the nect'swiry sUps to remndy tho prohibitoil 
nuisance so that tbepluintilT no longer sniTcrs duiuagu, the court ‘ 

may dissolve tho injunctionri). 

(ii.) (Atfr 

876. If the i»o11ution is by sewage from the sewer of a local Hatkbmuft 
authority, which has only Ihjcii givuo a liinilod ownership of the 

newer by statute, through their negloct of duty and not by tlisir 
misfeasance, a person injured thereby has no remedy oicepi by 
mandamus (m), though if due to miahiasance, tlion he baa a remedy 
by injunction or daiuagos, according to the circiinn^Uncort of tho 


if) IWoien V. DutikiuhU Cor/kirit/*n«. [IsyOj 2 r*b. ;J7S; ». 

UiiU DcMird (1882). 22 Ch. 1>. 221 ; A. G. V. Ckrltuvell Ve$try, (ISOIj 3 
I h. r>27 : AtuUff v. Kirkheaton Lowl Bo^pI (1S91). 'jri 3. V. 230 (s bouc^c* 
lioldcr has an absoiule right under the Public llcallh Act, IS73 (38 & 29 
Viet. e. i. 2t. to conneel fail draiiii with tk hut It is 

dnufattut whether tbc>e would now be tollowcd: see Jonf4 v. 
thnne^t Urhatt Cowncii, 11911| 1 Cb. 3U3. * 

(o) Ilarrhtgton (/^rf) v. Derby rorp^olfoa. [1905| 1 Cb. 205; F^eUr ▼« 
irafUin^ton Crbatt Cmneil, [12001 I K. B. 048,1;. A.; but v^A.-G. J. 

Tnme. and Rea JjruinMf Board, [19(I8| 2 Ch. 551 

(varied without effecting tb:s niint. flSIzj A. P. TH8), where tbs 
dclcudanti pleaded that they bad os ponded £250.4H8 and were makiog 
lurlhcr iiuprovcnicuU; ace Jonee v. Z4anrM'«i (/Jmn ('onneit, t»pra. 
(A) Hobart v. A’0K^Aen4-en..Vra Cerporulwa (IlMlO), 75 1*. J. (K. a.) 305. 

(r) t. Leedi Vorporalion (1870), 5 Cb. App. 583; A,-G. v. Bimiiig* 
knm Council (1858). 4 K. & J. 52S; yenniH^fton v. Driwfop UoU 

roal Co, (1877), 5 Cb. \>. 769 : A.-O. v. Uve$ CotfuntUian, [191JJ 2 Cll. 
49J. 

(A) A.^0, y. Cafney HtUek Lunatic Atylum (1808). 4 Ob. App. 148, 154. 
(1) ^mArVsf v. Spencer (1849), 2 Mac. At 0. 45; A. Q, ?. ^imiiiyAM^ 
Tame, and lUa DUtriet Draina^ Board, (19)0) 1 Cb. 48. C. A. 

(») A.-O T. DorAiM Union Quardiane (18H2j. 20 Cli. D. 595, C. A.; 
Oloeeop V. Httion and JifetrorU Local Board (1879). 12 Cb. X). 102, C. A. : 
bat see Jonee v. X^onrvil Urban CouneiUtupra. where these vases are com* 
meated apo&. sad where Parsbi, J., graotM an injuDotion agsioit a local 
autberity which Q^leeled to pretest aewsge vHcapifig from their sewers, 
iuU> which the iDbabitasU of the district bad a ^totory r^bt to tend 
tb^iewafe. 
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CBm (»). Wbdn tha pollotioo Bmouats to a public nuisauce, the 
romc<lj is the same as tliat for other public nuisances (o). 

BaS-S k* i. 4. —SUtiuiury /VoA ibiiion <*/ I*oUuiiw. 

(i) reilulioft of kiotrk. 

877. To prevent the pollution (p) of rivers, and in particular to 
prevent the establish men t of new sources of pollution {tf\ the Hivors 
Pollution Proveulioii Act, 1H7G (r), made it an (jHfemee tor anv 
person (ff) to put, cause to be pot or to fall, or knowingly penuitlh 
to be put or to fall, or to bo carried into any stroatti (if), the solid 

(«) A»»0. 7. HirmiMitrrM liArtfWjk (iS.jH), 4 K. .h $2S : Browh 

f. LfuMtrtbif Corporation, jihUSj 2 Ch. 37S: fvfier v. Urbat 

Counril, (IIIOS] I K. H. 04H. A. 

(ft) Aim UUo Nuisakck, VoI. XXI.» pp TiOO 

(/>! Tliiit iiufia not incfuilc mnnrutMiM rliKO it" ration (Uivor>« Polio Clou Pre* 
TCnliiMi Aot, lK7e (3U A Hi Vicl. c. 7.>j. k. 2tt). 

{q) fbid., preamble. Tlie Art Oois uot appl; to or ailt'ct (he lawlul 
etercittO of any ri|thU oMniptmiiilinft or Uiverting water (ib/d., s. )7:£2vo 
JoirU Vt/mmiUto v. l/tiUiierH. Anittf v. Bhorro^k. [isOOJ 2 Q. B. 0S5, 
C. A.). Tlieijgh tho Act did not i^rrjudice or alTcet any oilinr righd oj 
pt^wen then e^iKtingnr TrstHl in any peiOffU by Art of Patlmoienl, law or 
ouHtumdClTers PoUuChmi Preventiou Avt. ls7CI {ZU k 40 Vitl. o. 7o}i «. U), 
the riirht to vontiiiuoto polluloU not pn^sn vhI. nor tlio nght to abate a 
innianee ilei«lrny<sl (i/jj/o/Aimi t'ounift t'ouiirii v. PwaioArr^ton C^if (*e, 
(1004). (I F. (ft. of Sum.) 3m 7). Tbr obvious pulu*y oiid Hm* obs ioua vfTeet 
of the Act is lo stop tbo pouriua of foul water into a n 1 n*uiu exi^ept in 
parlieiitar cireuTiiflanecs (.4<Vrfrf> v. iMinoTk Coutitq f'ounril 

/‘oittbridifi JUngU^niet 7. htHitrL fotfofv t'ouuril, [IVIOI A. (\ 2SS, po 
Lord lA>iL£tiiiay. wt p. 2UUi. Tlio Uivm Pollution Provuution 

Act, IS70 (3t) bi 4M Vi(t, c. 7.*ib oufl Uju Uivmiii Polio Uou Pi event ion Act, 
1803 (56 A' 57 Vhd. c. 31). may (rWd.. s. 2) bo riU'd Iog«*tJM*r oa flio Uivera 
PoMulinn PtrVMili«Mi A«’U. IK76 and IKU3. 

(r) 3t) k Hi Vinl. c. 75. a. 2. 

(«) riiii mcludrs a corporal ion. and, therefore, a sauitarv auUiority 
{ibid. i. 20). 

(f) As lo the n Irani tig of "htiowinaly jiermiU,” compare Hirers Pollu* 
tioD PrCTciilion Act, JKU3 (50 k 57 \ivU 31), s. I; Yorkuhin IF<«f 
t'euacii 7. U'.ilMflrik Urban BnnUnry .inikoriiif. [16041 2 (■). B. 842. f. A. 

{%) This includes (ueb part of the rcs and tidal water os may 
dftenxuQcd by the J.,oca] tjoTcrDineot Board, by Order in the T<^idon 
OoMtUy and, save as aforesaid, includes rivers, sirranie. canals, lakes and 
sralorcouiwos. otiiertlian ihosc mainly uNCtl assew'crson the I5cli Aa^st. 
1870, and emptying into the part of tlio-ea or tidal waters not do(crtDme<i 
by tbcl«oeaMi07eriiMient Board to beetreanis (Kivers Pollution Provention 
Act, 1876 (3U k 40 Viet. e. 75), a. 20). Whether a particular channel is u 
sower or stream U a question of evidence ; see Weil Biding of Yorkthirt 
Rirtn Beard t. Pretlon d? Som (1904). 60 J. P. 1; TTril A'rdinj of York- 
rkin Ric^i Board 7. yer.UAirs Imiigo. iSVaclef and Colour layers. Ltd, 
(1902). 67 J. P. 80; H>sf Riding of Yorkrkire Riteri Board v. Caunf 
rV Bom fl1)02), 67 d. P< 183i Ainirir JlagiitraUi t. Lanark County 
Council, Coatbridge MagiitraUt v. Lanark VouiUg Council, tupra, where 
oertsio ** bum '* wen held to be * streams." and not " watereourtet' 
mainly used as seweti." As to the distinction between ’* streams " 
and 'peroolating water." see M'Xab v. Robertcon, |]897] A. C. 1211. 
**Tidal water" inelades waters where there is a vertical rise and fall 
eaaeed by the ordinary tides (ITcif ifidiay ^ Yorkikin Rii'cn Board v. 
rsdeae4f Rural Diitrid Council (1907), 97 L. T. 436. DIv. Ct.; CaUra/i 
7. Onn$i (1897), cited in Stuart Moore. History and l>aw of Fisheries, 
p. lOt). As to pollution of Ssheries, and the Thames, see pp. 448 ct cog- 
iib ct icg , pett. 
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refuse of any manufactory, manufucturiDg procena, or quarry, or saor. a 
any rubbish or cinders, or any other waate, or any putrid solid Purity aud 
matter (a), so as either singly or in combiuatioD with other similar Pollution, 
acts of the same or any other {hereon io ioteriere with the due flow 
of the stream or to pollute its waters 

876. It is also an olTonce to cause to fall or flow, or knowingly to Sewap* 
permit to fall or flow, or to be carriotl (c) into any stream, any Hc^lid 
or liquid sewage. (isc<q>t when this in hy means of a channel UHed. 
constructed, or in process of coustructioii on tho 15th August, 

1876 (d), lor the purpose of conveying sewngu loatler, and tho ]H*rwm 
carrying and knowingly i)oniiiUjiig tho sewage so to fall or flow or 
be carried proves that he is using the best practienhlo and at*ailabie 
mean a (r) to render the so wage Immfloss, or in the case of a person 
other tliaa a sanitary autljority that he is sending tho sewjige uhmg a 
drain communicating with a sower (/) kdonging to or under the con* 
trol of a sanitary authority and with tho sancUcm of tho authority (f/). 

When the sewage gets into a stream after passing aJortg a chJtnnol 
vested in a sanitary authority, the authority is disauo^l knowingly 
U) ))er]nit the sc wage so to full, flow or Ixt carruKl into tho stream 
^^i 0 nT 1 Dk* moaning of (ho hialutory proviaion (fo* 

(a) Pin rill niatli'r darn mil itirlioh'parlirh'S of riiainTlri sus|M*nHion 

in waU*r (kivrrs Polluriaii I'rovciitmii Art. IBTA <3(i A* 40 Vid. c. 75), 
n. 20). puCrid sofjd jtiarior or shidgo <lo|K>Hi(H( by watlHMonl iij n 

or Ki'Uliiig tank wUoii wsmIhiI iuiii a rivi*r wills u largo volume of 
watvr not tohd maltrr. but niuCter in ytutrr (/Ctrer MM'fr 

Joi»( ('omfHtNee V, //a/f,irrff. «s<iiu4i t. liHV9| 2 Q. 11. 'Mt, IJ. \. . 

Il'eitf of Yorkokire Jiirtu Botird v. Havoont (I1M>3). 07 J. 1*. 407)> 

(b) in proving irili'rfon'nio or |»ollution, ovidt*iu*o may given i>l 

repeal'd a^aa wJmdi togoiUer oamte sorb intcrforMiro or imliaiion, Ihougb 
eiuib act by itself l>p not h»r iho pnrjKVM (itiveni i^>lliitioii Pre- 

voiilion Art. ia70(20A4U Vict.e. 75), H 2). In ssorrlaiuing wbrthrr poifu* 
tioii liaa orviivn'd (be amount of jMjIliiiiou alnsdy in tbo watrr la not 
roDfidorrd, but if tlir minimum of Hliirh iJio liM wiW not (akr notir>r i| 
oxc«*edriJ an olTriU’C bus bi.'cn vonimitlcHl {SUiJJPn/t>kirr f VjoH/y i'<ntncU v, 

8(i$^n liurol Di4rUt i'oHNvit (ie07). 71 J. P. iHo). 

(c) UuUervOrih V, iVfti /fidisy of yorkukir^ kivrrM /tonrti, [lUubJ A. C. 

45, per Lonl Lorkbi ks*. L il, at p. 4\). 'J'bU n b lurHy to a direct 

diRCiiarge, but also to a diiM'bargr. ibroi]g)i Mone inirniKsljaf^ coniiuili. 
whethrrtbat is or is not a aewrr under tlic coulnd of asaniury uuihority. 

(d) This exception does not apply to a new cbajmel cooaduriod in aub- 
AtitUUOD for an old one, and having iU ouilaii at tho aaino H[>ot (Bivert 
Pollutioo Prt'veiniiMi Act, ]K7e (39 A 40 Virt. o. 75), m. 3. 4 }. 

(a) fxK'ai CovornTDont Hoard iuMp^'lom can graiil tliat the 

meant used aro the best or only praolirable or avuiluldr* moana. Tbeae art 
conciiLHivc of the fact, are of force lor two jvm, and may be renewed 
(i5id,i;. 12). 

(/) A tlroam from which water baa been cut off may be a aewer, hut the 
mere fact that for many year* it bat hf^n judliiuil if nut tufllcieot (o tun 
it into a eewer {WoMt hiding of Tor^'iiAtra Ilicem Uourd V. GauiU d: tfeUM 
{1902), 67 J. r. U3 ; Ifeirf Riding of Yoriohire Kicert Bo<ird v. BmUm 
<9 8oM{{90i). 60 J. P. 1; ir^f Riding oj YorUhic Riven Board w. lorh 
tkiro Indigo, 8<orUt and Colour Zlyera, Ltd. (19o2). 67 P< SB: see 
^tnirte iingiairuln V- Lanark Countg t'ouneH. • oalbridge JiagiotraUo t. 

Lanark CouAly Couned, flOlOJ A. C. 2B6, when'J^rd Halsuurt, at p. 291. 
laid that Wui Riding of York$kirt Rivero Doofd v. Gaunt d Rone, iiipra, 
appeared io him to have U<ii poHeetly rigbily deisided). 

(4) Riren PoUuUon Prevention Aet, U76 (39 A 40 Viet. e. 76), a. 3. 

(A) Jhid.: RiTen Pollution PreTentioa Aet, 1B93 (56 U 57 Viet c. 31), 
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S79. It ii ao offence to cause to tall or flow, or knowingly to 
permit to fall or flow, or to be carried into any stream, anj poisonous, 
noiLOui, or polluting liquid from any factory or manufacturing pro> 
cess, unless tbe liquid is carried into a stream along a chann^ used, 
constructed or in course of construction on the 15th August, 1676, 
or in a new channel constructed in sulistitution therefor, and having 
ita outfall at the satm* s|ic>t, and the best practicable and reasonably 
available moaui to render the liquid harmless are U8e<I (i). 

680. Siniilurly, it is an offence to enuso to fall or Dow, or know* 
inglj permit to fall or flow, or to be carried into a siroatii solid matter 
in such quanlitios as prejudiciallj to intorfore with its due How, or any 
poisonous, nosious, or polluting solid or liouid matter from a mine 
other than water in the same condition as tW in which it 1ms lieeu 
drained or miseil from the mine, unless in llie case of poisonous, 
noxious or polluting matter the liest practicable and reasonahly 
available moans to rcTuler that matter ImDuIeHS aro used (j). 

681. Proceedings may be taken by any |>erson aggrieved (k) 
except in respect of mannfactiiring and mining pollution, which 
may only lxi taken by a sauiliiry authority (1) with the cojisnnt or 
on the dirM'lion of tlio Local Government Hoard. In giving or 
>vithhoI()mg ccinsent Ihu Hoard must hare regal'd to the industrial 
inU.*rcbt invniveil and to tho circumstances and roquiroinrnts of the 


s. ) i Porbuftirr nv«( HyHttg CpshWI v. Jivimfitik Urthtn Sitnilary Aulkoritu, 
118U4) 2 Q. n. MU. V. A. (Ibe Ui'l that Ihf authority has nut materialty 
akli'K^ tho tiaUiro uf tbo soHon. And Ljh doiii* nothing tu increase the flow 
of IK* wage in la ihcHln^ain. is no roinparv }^orkJord Rural Vouncil 

V. ]*ori of f,t>,aIon AHthtmiif, lltllij 2 K. 11. UlU. 

(i) lUvrM Pollution rn*v<*nlioii Act. IS70 (30 & 40 Viet. c. 75), a. 4. 
Th« discof QiaiMifactnring<*lftu^nt into a sewfr commuiuoating with 
A rivor without tho eoiutcut of tbv AAuUary authority m an ofT^nco within 
this provision, and it is doubtful whol her such roriscot would be a defence 
(MVsi Ruling jiutr$ Ronrd v. JlntUrvaHh and Rcbtrti (1007). 71 J. K 
516). Pruol of a pn^Bcriptive right to pollate at the uasaing of the Act 
U no defence (ifK^fcrirortA v. U'csf Riding of TorlliiAfrs Kitor$ Board, 
[lOOU) A. C. 45; KirkhaUm DUtriii L<wtl Hoard t. Aiatey, Sons d Co., 
[UeilXg. It 274.0. A.). 

H) Riven PolIutioD ProvenHoa Act, 1876(39 U 40 Viet. c. 76), s.5; see 
tale Minks. Mikkratj'. axn Quarries. VoI. X\.. p. 5ti2. 

(i) Rivers Pollution Prevention Act, 1H76 (39 6c 40 Viet. c. 75), i. 6. 
Witliiu the area of the Lew Couservancy Act, 1868 (31 6 b 32 Viet. c. olJv.), 
the aathoriiy to take proceedings is the ]jce Conserranoy Board (Elvers 
PoHutinn Provontiun Act. 1876 (39 6i 40 Viet. c. 75). a. 6). 

(I) Thi} inemdes a county council. Ou the application of county councils 
the Local Govemmeoi Board may. by provisional order, oonstituto a joint 
ooumiittae or other body representing the administrative counties throngh 
which a river runs, and confer on the body llie powers of a sanitary authority 
(Local Goveniineot Act, 1888 (51 6c 52 Viet. o. 41], e. 14). The following 
local Acts oooierrina Ummo powers have been passed: Mersey aud Irwcfl 
Joint (jomnaitloo Act, 1892 (55 6: 56 Vict. e. czet.); West Riaina of York* 
shire BiTora Act, 1894 (57 6t 58 Viet. c. clivi.); Rivers Foliation Proventiou 
(Border Councils) Act, 1898 (61 6i 62 Viet. o. 34). Tbo proceedings most 
be against tho p«sou whose factory or manafacturing process is pro- 
dneiflg the liquid and not the sanitary authority througn whose sewerA 
the Uqoid flows (TTsfl Riding of YorMiro Rivers Beara v. r.tiifaeviilr 
LrUn OounvU, tl9l4] 2 S. B. 18). 
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localitj, aod may not consent wben the district is the seat of a 
manufacturing industry unless satisfied after due iiujuirj that means 
for rendering harmless the liquids are reasonably practicable and 
available in all the circumstances of the ease, and Out no material 
injury will be inflicted on the intereets of such industry (m). 

883. Every sanitary or other local authority haviug sewers 
under its control must give facilities to mauufaciurerd to carry the 
liquids proceeding from their faclorios or manufacturing prot'esses 
into the sewers so long as such liquid would not prejudicially 
uffoct the sewers or the disiH^sal by wOe. application to land, or 
utherwise of the sewage in such sewers, or from its temperature or 
otherwise be injurious from a sanitary point of view(n) ; but the 
sanitary authority need not give suen facilities when its sewers 
and the works for purifying the sewage are only suiheient for 
the miuirements of its district, or where sucli facilities would 
interfere with any order of a court respecting the sewage of the 
authority. A local aiithnrity or any urUm or rural ftinitary authority 
empowered or requireti by Parliantent to carry sewage into the soa 
or tidal water may do m without offending against the statutory 
provisions (o). 

663. Offences against the Uivors IMIutiou Provoution Acts, 167C 
and 18Dd(j>), may Iw stoppod by a siinmmry order of the county 
court, and if the order is not i»beyod the offundcr is liable to a 
penalty not exceeding i'50 a day for every day ho is in defaolt. 
and, if the default continues for a longer |iori(xl than a month <ir 
such less jMwiod os tlie court may order, to tho exiamses ol any 
person appointed by the court to aUle tho nuisance ( 7 ). 


(m) Bivm PullutioM Pii^venlion Act, 1876 (30 40 Viet. c. 75 ), s. 6 . 

'llie sanitsrj sutJiorilj muAt gifs two roonthR’ of ialcotion to take 
proceedingsIS). Tho notice caiioot bosivuii till after thoconsent 
of the Local (iovemmoot hoard is obtsined {Wetl of YtnkMn 

Hirtrt Uunrd v. liohinton Uroikort, )]Uu 7 J I K. II. 431 , i'. A., ovcrroling 
Wui Riding of Yorkikirt Rivoro lioord v. Senrr E^l Uill (’ 0 . (IDOI), 65 
J. P. 770 . sod following Midlothian Countji Vouncii y. Oakbank Oii Vo., 
M ( 10 ( 13 ). 5 F. {Ci. of SojMi.) 1 (M). It is not norwiwy to givo nolioo of 
intention to take prooeedingn toenfonx^ penalties torDon-furnj»fiaDcewiLb 
th< order of a county court (Ifcjit Ui’hng of Forkiktrr 2 iivtr$ Bo(tfd t. 
fleekmondviko VHnn VUfriH Vonnoil, [ISIS] W. N. 147 ). A person 
a gams t vrhoio procoodings are proposed to be taken may object before the 
Rsnitary autbority. and must ho given an opportunity of Iwing hear<l by 
that autbority before proceedings are taken against him (Rivers Pollution 
Prevention Act. IS 76 (39 Sc 40 Viet. e. 75 ). s. 6 ). 

(«) Ibid., s. 7 ; fJrook T. JTeffkAfli UTban CounoU, f 1900 ] A. 0 . 438 . A 
sanitary autbority mmi not cot oft a drain from a bicUiry uulfws it eau 
show that any of the above elocpUone apply (Aa«<irood Drolkort, Lid. v. 
FlonUy bVfrsa Coaacif, ( 1901 ] I Ch. 645 , A.). 

( 0 ) Rivers Pollution Prevention Act, 1 B 7 C (39 A 40 Viet. e. 75 ), t. 19 . 
ip) 39 it 40 Viet. 0 . 7 . 7 ; 56 A .77 Viol. c.. 31 . 

( 9 ) Rivers Pollution Prcvi^ntion Act, 1676 (39 A 40 Vicl. c. 75 ), s. 10 . 
Prooeedings may be rcmov^d from the county court to tlic High Court on 
points of hw or on tbcrorrils(j 5 Ml., 1 . 11 ); JHUitg of YorMmRictrt 
Board v. Rorcwrlkorpe Vrbnn Voonoil ( 1907 ), 71 J. P. 609 ). The 

procsdlinM are not orimiaal or penal, and iut*'rrogatones nay be adiuiols* 
tered (Pi'lMyrAtre Countg Council and Derby Corporation, [ 1696 ] f Q. B. 
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(ii.) Poifuti^ of Barhevn. 

884. It is an offence to eoKt or unlade filth out of ao; Tassel in a 
iiaven, road, ebaanel or river flowing or running into a port town 
or city, borough or town except on the land aliove full sea mark(r); 
similar provisioDS arc contained in the Harbours Act, 1745 (s). 

685. Tho IlarUMirs Act, 1814 (f), Uiough passed ostensibly for 
the protoclion of navigation, does, if euforced, indirectly prevent 
pollution, ns it forbids the iDtroduclion <d filth into harbours or 
tidal navigable rivers, or the placing of filth iu any j^osition where 
it tnny ho lialdo to liu washed into the sea or into any harbour or 
tidal naviguhlo river either by ordinary or high tides or by storms 
or land floods (a). 

(hi.) Pothtiim l>g CrOi. 

886 . hlvcry person making or supplying gas within thu statutory 
district of a water company to which Uio Waterworks Clauses Acts, 
lHi7 and IbGfl (5), apply, who cama^s or suffm to bo brought or 
to flow into any watt'f of the water company or into any drain 
communicating therewith any washing or other Kulwtnncu pro¬ 
duced ill iiiiikiug or sii)>plying gas, or who wilfully does any act 
coniu'cted with the making or supplying of gas whereby sucli water 
is fmilvd, U liable U) forfeit to tho water com{ttny the sum of i !200 
with full COSl 8 (r). 


^07, C. A.). When a^auitary aulhorily is i|jo oltcriUcr and 
tv Avvid iU iiuluti andi'r the i'uMic J If ill ill Act, au Viet. r. 5oi, 

I 111* ruuiily court judgf nmy ocn iM* liis Jit>cirtj<iJianJ may n*fuHuto iiiakn 
any (irdrr aguiUKta (IrfHidant wbo is also an olTcndcragainst this Art(Airit* 
hfuhn 2)i*tnrtJ>0CiU ItoiitU iC* Co., |2 Q. A.); 

hut Um* ciuirl should not rrfrahi from making an oiilrr on Ibe ground that 
fUo Htrcam is aln^ady so polluted l hat the pollution troni tho simmer ia hardly 
spprerialiK) [SUt^orhukirf Comtg i'oitvril x. JiHrul IHutrirt CoHneil 

(imb 71 J. 1*. J85). 

(r) Stit. (154:1-3) 34 A 35 livn. 8. c. 0. *l'bi* penalty for each offence iti 
£5 (tftid.). 

(а) 19 Ooo. S. e. 3S«- It is nn offence inuler this Act to uolvad lilth into 
a hopper barge with intent io dc|tnsii It in tbr sea and not on laud {VrufkUu" 
5<mk V. Smith (1758), 3 Ilurr. 650). 

{t\ 54 Oeo, 3. e. 150. m. It, 12. 13. TbU Act docs not apple to materials 
used for repairing wliarves, sea banks et**., or to any matenal for repairing 
•1 higbw.ty filu'd.. a. II). 

(n) The itoiulty is a amn not exceediug £10 over and besj Jet all expenses 
incurrod in removiog to a proper olnec lilth deposited contrary to tuc Act 
(Aid., s. 11). It is an offence unaer this Act to difu'liargi^ soliil mailer in 
su»|»cusjt)n through a drain into a tidal brook, so that it fiows into a 
navigable river and U there deposited (t'atfed Alkali Co. v. Sinpton. [18041 
SQ.S. 116). 

(б) 10 A ll Vict. c. 17; 26 27 Viet. c. 93; see title Water Srppti, 

pp. 274 el eeq,. anle; as to the aimibir pruvisioiis against pollution by ga« 
remained in tbo Liebting and Wolrbiug Act, 1833 (3 A 4 Will. 4, e. 9<ih 
u. 48--54. and in rbo Gasworks nau<<*» Act. 1847 (10 5: 11 Vict. o. 15), 
ss. 21- 29. see title Gas. Vol. XV.. pp. 329, ei $tq. As to the 
p^ I lection of a water euppiv against fouling generally, seo title Wateh 
SVP n.T.pp €i$eq ,0nU. 

(e) Waterworks ClaUM Act, 1847 (10 & 11 Viol. o. )7), s. 02. Tbe 
penaJ^ mukt be sued for in the Higb Court and during conlinnanec of 
(be offence, or within six montba after it baa ceased (r^m , s. 63). 
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If the water Bapplied lij the oompony is fouled hy gas. the pernon 
making or supplying the gas is liable to forfeit to thu water compiVDj 
a sum not eiceeding i;20, and a further sum not Moeediog ^10 for 
every day the o(fence oontinuee after twenty-four hours after he has 
received notice of the oifoDca {dy 

(if.) in SAhUttrj/ DisirirU. 

687. A local authority to which tho Public lloaUh Act, lR75ir), 
applies (/), though emlowcs) by Ihia Act with ]>owors for tho 
acquisition, nmintonance, and making of wwora, is not em))owcr(Hl 
to make or use any sower, drain, or outfall for tho pur|H>ee of convey¬ 
ing sewage or filthy water into any natural etream or waterconrfle, 
or into any rnnal, ]K>n>i, or laku until such sowago or filthy water in 
freed from alloxcremoiititions orotlier foul or noxious matlior such as 
would afToct or deUirionito (he purity an<l iindityof the waU«rO;), 
juid if the aulhority does so, it is liable to bu cnjoimMl at tho suit of 
any |)<«raon having a right of projierty in res])«>ct of such water<A). 

886 . Ii is ihe duly of a kx^al aullioriiy, with Iho Miuction of tho 
Ailoruoy-Ueiicrah eilhur in Us own luuue nr in iho name of any 


(i/) WatorwArk^ ('fauMs Act. JM47 & H Vicl. c. 17). s. 04. For (ho 
purpooc of Mci^rtniniiig if wai^r in fnuU-d by gas, Uio water company may 
ilig up the CToimU atiJ rxuiriine I hr ^ai pi|>rA, and if it apixm that tbo 
wat4*r ia so loulrd the uHnidr'r niuat bear tlie oipcnM of Ihia iuvratigatlon 
(iM.. M. 05*07). 

(r) 3S ii 30 Viet. c. 03. 

(/) Fur tLom autlmrilirs. MO title I'esLio ReALtit ani» IjOOAt AnuiNis- 
TRATIOM, Vol. XXIII, p. 37i. Aslotbo MrtropoliH. Hoepp. 44.3.440.jw)#(. 

(^) Pikhlir lloalth Acl. 1873 {38 i/ Viet. r. 03), b. 17. It fs no offence 
<0 pour aucb sowogr into a Mnuim already polluted unless tbo result it to 
make it fouler than brfuro {A.*0. v. TtmB nnd JHtfriei 

Dniinage /fofird. (J0lu| I rli. 48. i'. A., variud williMUt oBocting Him ixunt, 
[1U12J A. i'. 78S). liut ft is A breach of this pi viuoii if at the point 
when* Uio si-wnp) enten Ihe ntn-am or watercomio its partly oud quality 
.iro detcriorafed, oven (hoUk:li it bo already pulluled. and to dischor^ pure 
(ifQucot into tUr Hfroani at anoibiT afHit whereby tlio purity tod quality 
of the water u a whole are iiuproved is noilofonrc to un application for an 
Injunction {A.’(J. v. Towcoad Keti Ihtirifi ifwinitge //ourrf, 

11008] 2 Cli. 631, T.arlM wahout afferling'thm print. [1012] A. C. 788). 
SVhere iQ such a case the defendants have ccasea to eommit a brooch of 
<bL sertkou and intend to uhc tbeir Ihsi enduavnurs U prevent any future 
breach, the court may di^Aharae the iiijoneiiuQ {A.-47. v. JUnttin^ham, Tome 
HndRftt Dittrid Dnintt<f 0 Hoard, [lUlU) 1 Cb. 4H, r. A., varied without 
affecting tlib punt, [lb 12] A. t:. 7K8). As to Die (orni of order in aueb 
(!aW8, sec S. 0., [1912] A. C. 788. A dite.b made for the sole purpiso 
of drainiii IT surface water frunj land ia net vented in (La local autliority 
V. •Sower by Oboa Council, 1 Q. B. 6H1, *'• A.; I’hdhmore v. 

U ol/ord iCurnl Council. [1913] 2 Ch. 434). 

(&) Jouci V. £Ianririd Urbitn Council, {10111 I t'li. 393, distinnuebiog 
A.*Q. T. Dorking rnian Ovnrdiam {1882). 2f) Ch. 1>. 696, and O&Btop v. 
i/eefon and hlevorth Local Hoard (1879), 12 Ch. \> 102. C. A.; compiro 
Fetter V. frorb«io 7 <on Vrban foBaeif, 11906] 1 K. U. 648, i\ A , where a 
local autliority wun restrained from tanking sewsKe into the sea to the 
mjaiy of (he owner of oyi^lcf beds; fjarrington (Auri) v. JlcrlfV Corpora^ 
lion, (1906) 1 C’h. 2U6; A.^0. f. £<wm CoiyorMien, [1911) 2 (3h. 496. 
Though the Public neoltli Act, 1876 (38 4c 39 Viet. e. 65). i. 17. forbids 
the d^barge of sewage or filthy wster. it does not prevent tbs discharge 
of surface water charged with sand and silt [iHirrtnU v. Brankoome Urkun 
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other perion coDsenttoi; thereto, to tolie eoeh proceedio^cb ae the 
authoritj may deem advisable for the puriMse of protecUog aoy 
watercourse within its juriediction from i»ollution from sewage either 
within or withont its district (o). Whenever water belonging to 
or under the control of the Authority is fouled by gas, or eontains 
any washing or other sulietanco produced iu the making of gas, 
the authority may lake proceedings to recover from the person 
engaged iu tlie manufacture of the gas the sum of .i'200 tor every 
such offence, and a furtlier sum of ^'20 for every day the offence 
eontinuee (b). 

When the \saUn* fouled is not the proiierty of the local authority, 
but belongs to bome other person, in default of his procooding to 
recover the al>uve penalties, the authority may, after notice to him 
of its intention to proceed, take the necessary stops to recover the 
penalties (r). 

889. Wbeji within the diKtricl of a local authority it is repre¬ 
sented by any person that the water in any well, tank, or cistern, 
public(rf) or private, or supplied fnnn any public pump, and use<h 
or likely to Im) used, for drinking or domestic pur|K)se8, or for 
manufacturing drinks for the use of man, is so polluted as to >)e 
injurioue to health, tho authority may apply to a court of sumTuary 
jurisdiction for an order to remedy the MitDe(r). The court has 
j)ower to siimnion Die owner or occupier of the premises to wliich 
tho well, tank, or civtern UdongH, if it is jirivate, or in the 
case of a public well, tank, cistern, or pump, any person alleged 
in tho application to be iiiteresW in the same, and to order the 
Well, tank, cistern. or pump to be permanently or temporarily 
closetl, or tho water to Ikj urn} for ccrUiu puriKises only, or to make 
such onler as tho court may think requisite to prevent injury to the 
health of |)erAond drinking thp water. If the person on whom 
the order ih inado fails to comply with it, the court may autljorise 
the local authority to carry out the order at the ex^^ense of the 
delinquent (/), 

690- When a local unthorily has adopted the l^uhlic Health 


Ccsadl, [lSf)7] t Oil. 29), i\ \»); see title Pi;oijr Health anu 
liOCAt. Admin iSTRAtlnN*. Val. NXIII., pp. 408, C11, 6)2. 

(а) Public IleaUh Act. 1875 (38 & 30 Viet. c. 53). s. 60. 

(б) IM.y s. AS. Sdc)i proceedings niust be talceji wbiJe the o If cans 

continues or witfiio sit monib^ liter it has ceased (t6id.). On rceoveriuk' 
the penally the local authority is entitled to full coats of suit(ti^.). A 
W rompahy is liable for an escape of gas washings through a crack in the 
floor of a tanX due solely to subsidence of which the company had do 
I cnowledce (i/lpiUiisT. end Sioffordthir^ Gat Light Co. (18601. 

a H. 4: S*. 74. umnned 6 H. & K. 230, £z. rh.]. 

(c) Public Health Act, 1875 (38 Se 30 Viet. c. 55), a. OS. 

{d) .As to the meaning of "public welh*' compare «milh r. irckikuM 
flKSO). 5 App. Cas. 480; Dungarvan Guardian* T. Jlnmjitld, [1807] I 
). K 420: IToliiiJIrtA loco) Hoard ▼. Short (1803), 50 J. P. 344. 
o, Poblie Health Act, 1875 (38 L 39 Viet. c. 65). a 70. 
ij) !hid. T)ie court may order the water to be analvaed at the cost o( 
the local authority Expenses iDcnrred by the local authority 

may be recovered in a sunmary manner from tho delinquent, and where 
noc so recoverable are treated aa special erpenses (iW.). As to special 
expenaw lenerwUy. see title Local Ootermbnt, Vo). XIX., p. 335. 
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Acts Ameodment Act, 1890 Part ID., it ia an ofT^nco for an^ 8 «ot. t 
person to throw or place or suffer to to thrown or placed within Pvltr and 
an; river, stream, or watercourse within the district of the local PoUuUoa 
autborit; anj cinders, ashes, bricks, stone, rubhiKb. dnsi. filth, or 
other matter which is liable to cause annojance (h). 


(t.) ro/lntwn in the Metropeti*. 

891. Provisions similar to those monliuned atovu (i), relating to i^nwcnln 
the fouling of water by gas and its inanubtcture and ibe pobulion 
of wells, are in force in ibe adminibtralive count; of Loudon {k), 
and are enforceable b; ibe a'lnitary authority (f). The sanitary 
authority has also power iu make bye-laws (or secnriiig Ibo 
cleanliness and froedom from pollution of tanks, cisterns (m) and 
other receptacles used for storing of water need or likely to be used 
h; man for drinking or domostic porposee or for manufacturing 
drink for the use of man (»)• 


892. An; i>erson other than tliose engagid hi the manufacture J'uilutionaf 
of who does tin; act wheivhy an; foniitoin or pump is wilfnll; or 
maliciously damaged or who is guilt; of any act or noglout wliorelty 
the water of any well, pump, or fouotain used or likely to bo uso«l liy 
man for drinking or domeslic pur|>osos or for inanufikcturing drink 
for Um use of man, is polluted or fouled, is liablu to u p<*nii1ty not 
e:tceetling £5 for eaeli offeTico and a further pmmlty not excc^ing 
20 i. for every da; the olTenco continues after notice is served on 
him by the sanitary authority in relulion thereto (o). 


893. Any person supplied with water in the Metropolis b; tho KAn rq«ir 
Nfctropolilau Water Board(p) who wilfully or negligontly causus 
or sullers any tiUiugs( 9 ) used in couuoximi with tho wuU^r supply 
to to out of repair or to bo so used or amtrived that tho water 
supplied is or is likely to to contamioated. or so as to occasion 
or allow the return of foul air or other nois me or impure matter 
into any pipe belonging to or connectud with tbo pipes of the Bmvrd, 
is lialde to a penalty not sxec>e<ling £5. In Addition be is liable to 


S3 54 Viet. c. 50; ice titio Pi auc«ilKAi.iu as*ii LitoAL 
AniirMsTKATiox, Vul. XXUJ., p. 303. 

(k) Public Hcallh Acts Aini'iidroent Act« )b00 (53 A: 54 Virt. o. 59), 
H. 47. Tlie penalty (or each offenoe is not cxccr<lmg 40i (iW.). 

(i) ^ce pp. 449 $eq., ftnSn. 

(t) Public llcaltU (I.ondoii) Art. ISOl (54 A 5.1 Vid.. v. 7G). m. 52, 54. 
In the esAO of polluted wells tlic court to lu.ike M<«* oitlor is ibe 
sessional conrt (ibid., s. 54). As to tbe adniinistralirc lount; o( I/undon, 
see title UErnuFOUs, Vol. XX., pp. 393 ft scf. As (u poUulion of tie 
Thames, see pp. 448 sf 9eq.. p6$t. 

(f) As to sanitary authontios ia the Xfetropr>lis, see title Mstroi'ous, 
Vol. XX., p. 408. 

(m) ** (^tem *' iocludes water-butt (Tubli^* IJ's'rli (Ty»odon) Act. 1891 
(54 5(55 Met. c. 76). s. 141). 

(u) Ibid., I. 50. As to the publicAtioo of bye Uws and enforormeot of 
ponaJtiet, see ibid., m. n£^126, Sehed. 1. 

(0) Ibid., I. 53 

(p) Metropolis Water Act, 1902 (2 Kdw. 7, e. 41); aa*. generaU;. titio 
Water Srrrr.Y, pp. 330 <f teg., ants. 

(f) Such filtiQgi*tfe those prescribed b; the Board by regnlstloiw and 
published frum tioie to time (.Metropolis water Act, 1S71 (34 U 35 Vict. 
e nS),M. 17—25). 
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have the eupplj of water cut off so long as the cause of injury 
remains or is not reTue<lie<l(r). 

894. Whenever water supplied by the Metropolitan Water 
Board within the Metropolis (i) is contaminated or affected in any 
way whatRoever by the gas of a gas company, the gas company 
rouHt within twenty-four hours after notice given by the secretary 
of the Water Board or by any person using the water, take effectual 
steps to prevent tho gas from contaminating or affecting the water, 
ana if within forty-eight hours after such notice, the gas company 
fails to use all rea.Honable means effectually to remove the cause of 
complaint and prevent all such contAinination, it is liable to forfeit 
to the UH6 of the Water Hoard a sum not osceeding i^lO tor each 
day daring wliich the water is so affected (f). 

When there i.s dnuht wholher such water is contamirmted l>y the 
gas of a gJts company the Wat^^r Board nmy, after giving twenty- 
four hours' noticn to the g»iH company, open the ground and 
examine its gas luaiiis, pii>es and apparatus, ami if it then appears 
that there liaa ixxai an escape of gu^ whereby the water was con- 
tamiiiat^Hl, then the gas comjiany must liear the cost of this 
inv^tigation, otherwise the Water Board must do so ami loake 
good (o the gas comiMuy any damage done to its pro]H‘rty(a). 


rnUMtior) of 




(vl) f>f fVxA »#'»>•. 

896. The statutes relating to fisheries have crcahnl variouH 
olTonces which, though aimed at the nrotection of fish, at 
the same time prevent imllution {h). Thus, it is forbidden 
to cause or knowingly permit to ftowi or to put, or kmiwingly 
l>ormit to be put, into any winters (c) containing salmon or into 
any trihuti^ies (d) thereof, any liquid or solid matter to such au 
ex tun t as to cauM) tho water to iKiison or kill fish (e), unless the 

(r) MMrepoliit Wul^r Art, 1871 (II L 0^ Vjrr. n. 113), s. 32 ; Metropolis 
Water Act. lSu3 {W* \ 1C Vicl. c. 84). S4. 23. 2C. 

(if) For the arra of tlir )[c(ropolis lor ibis purpose, see title Metropolis. 
Vol. XX.. p. 41C. 

(i) Metropolis Oas Act. 1860 (29 & 24 Viet. c. 125). s. 51. 

(d) i6uf.. s. 62. TUi) amount of the damage U aMCrtaiucd by a justice 
and may b« recevorod as a penalty by sommarj proceedings 

(6) Salmon Fifilicry Act, 1861 (34 A 2.7 Viet. c. 109); Malicious Damage 
Act, 1861 (24 & 2.7 VicL c. 97): S<*o Fi^herirt Act, 1868 (31 & 32 Viet, 
c. 46) ; Freshwater FUhrrics Art. 1SS4 (47 A 48 Viet. c. 11); Sea Fisheries 
Kcgulalion Act, 1888 (fil ie 62 Viet. c. 51); see, genoraby, title FllliERrES. 
Vol. XIV., pp. 618. 628. Tho owner or lessee of a fishery whose riabt of 
fialiing is damag^ by polluthm apart from these statutes is entitled to 
protection hy injuuclion (FiV^mfd r. Firboail. [1897j 2 (Jb. fid. C. A.). 

(r) Salmon Fishery Art. 1801 (24 A 25 Viet. c. 1(>9), s. 5. Tliis does not 
include the rircr Tweed (ibid., s. 2); but, presumably, it includes oil tidal 
wators on tho sea coast which are dorlsred to bo salmon rivers; see 
SaimoQ Fishery Act. 1866 (28 A 29 Wict.c. 121), s. 3. As to river pollution. 
WH*. ironeniUy. pp. 438 se^.. oatr. 

(d) As to what wLiin mny be described ss tributarirs, see MerrUia v. 
Codsonoder (1881), 61 L. J. (M. c.) 20; HqU v. Rtid (1882), 10 Q. B. V. 
194. n.; Eorbaffls V. Terry (1882), )0 Q. B. D. 191; GtorM v. Carptnier, 
f 1893] 1 Q. &. 505; v. Oireiii. (18951 1 Q. B. 237 ; 8Ucd v. 

IlfiOJ] 3 K. B. 163 ; iTesu v. [1906] I E. B. 616; Ccck r. Clorr- 
bomfb (1903). 70 J. P. 262. 

{$) Pmumably tbti means all sorts of fish, and not only ulrnon* 
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Mraon who does no b&s acted in the exorcise of a right to which 
he is by law enutled and proves to the satisfaction of the court 
before whom he is tried that he has osed the best |>raoticabiR 
means within a reasonable cost (/) to render sucb lii]md or solid 
matter harml66s(f?). 

These provisions are not to prevent anyone from ivcquiring a 
legal right in cases where he couM have acquired it if they had 
not been enacted, or to exempt anyone fntm any punishmmit to which 
he would otherwise be subject, or to legalise any act or default that 
would hut for these provisions he deciuod to be a tiaiuance or 
contrary to law(//). 

896. It is a mis4lomoanour(^) unlawfully and maliciously to 
put any lime or other noxious material into anj fiHli-iMmd or water 
which is private property or in which there is any private right of 
Cshery, or into any salmon river (0* with intent lhor<d»y to destroy 
any of the linh there, or tliut umy thoroufler 1 h) put there. 

Similarly (/;), imison, limo. or noxious material nmy not he put 
into any water freqmmUxI hy fn^shuater lish(/) with intent to 
destroy any of tho tish there or that inuy Ihoroafter lie ]»ut thor<t. 
Where there is a private oyster bod nr any oyster or mussel bod 
within tho limits of a scvurul oyst^T or mussel fishery created 


{f) Wlu'thnr an off^ndt^r Iim wkhI lbs br«l prsriicalUo moans wilbin o 
r^AttonaUlcrcwf nmy j flic dcMinv. kN)umx.TtuiiMHl by s jury in lligliOoon 
provided Ihsi bo Kutisfios tliA jusliofM hetoru whom hi*, is huiuuioumI tb ' 
tbc cspGQse of perJuanonUy ptorentiiig the in alter oninplainiHl of woui<li 
f^xoluaivc of roHt cxveod and gives security for biH ap]M^a] (Salinuo 
rtehnry Act. IKSl [24 6l 25 Viet. o. HtO), s. 6). 'Ilic verdict of tho jury is 
condusivo in all subsequent pri>crcdings for penaltim a. 7). 

(g) lhid.» s. 5. Tito pooaltj tor u breach of these pniviAions is: on a 
first conviction, not cxc<*ViJiiia £5 ; oo a w'cond convivtiou, not Irss tbao 
£2 Pte. and not exceeding £ 10 , and a furtlioi *j<*iially. not esecoding 
£2. for every day during which the ofTimro is ooiionuod, hut Uic juitices 
need not intlict a grcAteT |H*riaJty in Ibo wlinJc llisn £2 I Or.; on a third 
nooviction, not less than £5, and not rKr<*odjijg £20 a day tor every 
day during wliHi such ofTcticc is continued, cummenring fruin Ihu dalo 
of the third conviction, hut tho justkes m-od not isfliut a greater |Mmalty 
than £5 in tho whole ; on a fourth ot suhsoauent coiiTicUon. not 
exceeding £20 a day for every day tlie ofteuco has cnnliaucd, dating froia 
tie date of tbs third conviction (Atd.. Salmon ViMhery Art, IHOJ} (2a & 29 
Vict.o. 57: Salmon Kiabcry Act, l873(3Ga& 57 Vki. c . TU.a. 18(6)). 

(A) MoJicious Doiriace Act. 186] (24 &25 Viet. c. 97), s. .12. ThisofToooo 
is punishable by penal serriinde not exceeding seven years, or imprison* 
ment. and, if a mole under sixteen, with or without wlii[»]»iug lihid.}. 

(t) The application of this ofience to salmon nv*-n is mado by the 
Salmon Fishery Act. 1873 (3$ & 37 Viet. c. 71). h. 13; m 7^. v. Vauy, 
[laOGI 2 K. B.*748. C. ft. .As to tho definiLion of a salmon river, toe 
title F(siiEfUE9, Vol. XIV., p. 6H. 

(A) Knwbwatcr Fisheries Act, 1884 (47 & 48 ^ kt* e. 11). e. 7. The 
pensJty is not exceeding £20 or imprisonment, with or wiCliout hard 
lahotir, for not exceeding two months {ibid.). T)i' alTrodor may. so long os 
he la not punished twic**, be punished under any other Act. such as. for 
examine, under the Malicious Damage Act, 1801 (24 A 26 Viet. c. 97), 
1 .32; Fi^chea (Dyiumite) .Act. 1877 (40 4; 41 Viet. o. 85), i. 2; Freshwater 
Fisheries Act, 187$ (41 A 42 Viet. o. 39). e. It 
(1) Freshwater fish " means any fiah living pTmanciiUy or tempf^rarily 
in fresh water eiduaive of saloon (Fitahwater Fiaberios Act, 1884 (47 A 48 
Viet. e. 11), a. 8 ). 
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under the 8ea Fielieriei Act, 1868 (m\ end sufficiently marked out 
and known oa such, it is an offence for anyone other than the 
owner or grantees, their agents, servants, and workmen, to deposit 
any ballast, rubbish, or other substance or to disturb or ini ore in 
any manner, except for a lawful purimaeof navigation or anchorage, 
such oysters or moKsds or the b^s or fishery (n). 

897. Local sea fislieries committees 00 have power by bye-law (p) 
to prohibit or rognlato the deposit or discharge of any solid or 
liquid substance dclriniental to sea fish Iq) or sea fishing, but any 
soch bye-law must not aSecl any power of a sanitary or other local 
authority to dixcbarge sewagu in pursuance of any power given by 
a goncrul or local Act of Parliament or provisional order, or pre* 
judicially affect any right on, to or over any portion of ihc soashore 
cnjoyc«l by any porson under any local or s)>ecial Act of I’srliainent, 
or any royal cliarier, letters patent, prescription, or immemorial 
usttgo, without his consent (r). 

(viL) u/ tf,t Ttnune^. 

896. It is the duly of the Thames Conservancy to preserve and 
uminUin the purity of the water of the Thames and iU tributaries 
down to the western boundary of the County of London, and to 
cjiuse these waters to be effi»clually scavenged of subsUnces liable 
to pulrofitcUon (t). 


(m) 31 h 32 Vfft. r. 49. 

(it) ittd., M. 63, 64. The penalty it: for a lint offe nce, not exceediog 
£2; fora tocorid offrnce, not vxr«4itiz 49; (i>r a third or subsequent 
ofTenee, not oxroccliuic £ 10 : and lh<* ofTiuidcr is liable to luakc full corj- 
pCDHAtioa to thu owiKT or gnitiloce rcfi|»relively for any dAinatfr sustained 
{ihiii. s. 93). Tim may Im: n*covrrcd from him in any (^xrrl of compctenl 
jurisdiortoh, hot unt iu a saiiMuary tosrincr IiiKicad of prosocutiog 

under this Act, other nrocfedhiga may be taken fiM., s. 66); oornpare 
t'Mtfr r. Wnrlflinqion Vrbtm it. [1006] 1 K. B. C48. C. A. ; TAf Bittt. 
[1011] P. 40. 

(o) As to tbo ronsfilutiiin atid |H>wera of local si'a nsher'rs comnjitteiis. 
see title K>5]r»jirR.s Vol. AIV.. p|>. 621 ft 

(p) Fisheries Urgulalion Act, ISSS (61 St 62 Viet. e. 64), a. 2 (2). 
Ihe penalty may be not exceeding £20, and for a continuing offeuoo the 
additional sum of £1U for every day dariug wliich the offence contuiucs. 
Penalties may be recovered and enforced on summary eonvkUoii (i6id., 
s. 3). 

iq) This does not include salmon, bat iucludea all other flah found in the 
aoa, including lobsters, crabs, sbrimya, prawns, oysters, lousseb, cockles, 
and othi*? kinda of crustaceans ond suell fish (tbn/., a. 14}. 

tr) Ibid.. 8 . 13. 

(#j Thames Conaervauey Act. 1664 (97 A 93 Vict. c. cl^wrii.), s. 91. 
** Tributaries " means tin* whole and every part of any river, stream, water- 
course, cut,dock, cunal,channel and water witbin the countiea of Gloueeater, 
Wilu. Oxon, Dorks, Bcrks« Hants, t^urrey, ktiddlescs, Herts. Essex and 
Kent. :iodtbs administrarirecouniy of]^ndon,aDd bei^witbin the catch- 
nirtit area of tlit« Tbarees and eommutiieating either <limtly or indirectly 
with the TIiameA. except (i.) so much of Much waters wliieh Ant com* 
D.uniivite either directly or iudircclly with tbc Thaznea to the eastward of 
the rvr^fem bonodurj of the county of I^ondon as is more than three miles 
from the 'rbames ; (ii.) se mach of tbc river Lee as t« above the southern 
houadary itoue mentioned in the I^ee Conservancy Act. 1868 (31 ^ 32 
Viet. 0 . ehr.); (iu ) all waten wiibln the catehment urea of that part of 
the river Ia^c ; and (iv.) every eat, dock, and cant) belonging to any dock 
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All proceedings under the Thamea Conserraney Aci, 1694 (l), 
relating to the polIutioD of the water of the Thames must be taken 
by the ConserTaney and sot by any other person (h). 

899. If the Thamea CoDSerrancy fails to )ter{orin its duties 
with regard to the purity of the Thames or its tribnUries, tlie Port 
of London Aothority, the Ifotropohtan Water Bnurd, the London 
County Coaneil, the Corporation of London, or any local authority 
or water company which appears to the Ix)cal Govomment Board to 
be interested, may complain to that Board, which can then call upon 
the conseryators for an explanation ; if this is sot forthcoming, or 
the complaint is not rem^ied, the Board can make such order m 
the cirenmatanees require, which is binding on the conaorvators (s). 

900. It is the duty oi the London Gonnty Council, as successors 
to the Metropolitan Board of Worka, to aee that the sowers coo* 
stnicted under the Metropolis Management Amendment Act, 
1656(u>), so far as practicable do not jhiks sewage into the Thames 
within the Metropolis. To otiforco this a Secretary of State may 
direct such proceedings as be thinks rit(a). 

901. No person witbont lawful excuse may (1) unload, throw, or 
put, or cause or sufTor to fall, any gravel, ballast, or any stones, earth 
mud, ashes, dirt, soil, or rubbish, or any rofuNe from gasworks or 
other manufactories, into the Thames or on the shore thereof, oi* 
into any tributary at any point within thro^i miles of the I'hames, 
that the same will or may be carried into the Thames (b); nr (3) know- 
ingly put tiie same in any place where it is likely to be canied by 
tlc^s or extraordinary tides into the Thames, or wilfully cause or 
suffer (c) any washing or other substance produced in making or 
supplying gas or any other offensive matter, whether solid or liquid, 


or other comNDy estebluhed ouder the authority uf Parliament at the port 
of I^ndon (Thames Conservaaoy Act, \$94 (57 A 5S VJet. o. clixsvu.), 
S. 90). 

(I) 67 4s 5S Viet. e. clxxzrii. • 

(«) /6id.. a. 103. This part of this Act doee not legalise or nenzut any 
nuisanoe or take away or prejudice or affect auy romc^y or right which a 
(y^rson would or znight have had or exorcised sgainst any person poUnting 
the water {ibid,, s. To4). For carrying this part of the Act into enact, the 
coDservaton and their ofBeors. except within the limiU of the jurisdiction 
of the Port of London Sanitary Authority, may enter aoy land or premises 
and inspect sad lay open the same. If they find no offence they mint 
make go(^ the damage done {ibid., s. 98). To the eastward of a line 
drawn across the rirer from Uie bonndary line between the parishes of 
Teddiogton and Twickenham, tiie powers and of the Thames Con* 

serrancy have been traoaferr^ to the Port oi London Authority (Port of 
London Act. 1908 (8 Edw. 7. e. S8), s. 7, Sehed. V.); see p. 405. oala 
(r) Port of London Act, 1908 (8 Edw. 7» c. 68), s. 8 (7). 

(») 21 U 22 Viet. e. 104, a. 2. 

(e) /6td.,a. 81. 

(5) Thames Conserrancy Act, 1894 {57 ^ 58 V&ef. e. eUxirii.) 
s» 92 (1). (2). As to amst, see note (d), p. 4.'>0, post 
(e) - Wilfully suffer docs not include omitting to do something which 
have outigat^ the nutsa&ee {Bigk It veewhs CorporoSiow v. Hwer 
Oomssnxriors (1898). 78 L. T. 4SS ^ iimiik v. BsmilM (1878), 84 
L. T. 774). 
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8M. s. to flow into tbe Thames, or into any triboiary (i ); or (S) put or allow 
tattf sod to remain for more than forty^eight hoars any heap or collection of 
MlutioD. m^inure, aehee, or other offensiTe matter, whether solid or liquid, 
near to or upon any bank of the Thames, bo that the eame wUl or 
is likely to drain, blow, or paaa into the Thames or Buoh tributary (e). 

902. No person may open into the Thames or into any tributary 
a^ eewer, drain, pi|« or channel whereby eewage or any other 
oflenaive or injurious matter, whether aolid or liquid, shall 
or is likely to flow or pass therein, or wilfully cause or without 
lawful excuse sulTer any sewage or matter as aforesaid to flow or 
pass therein, through auy drain, pipe or channel not at the passing 
of 11)6 Act lawfully used for that purpose(/). 

\\'henever eowago or other matter as aforesaid flows or passes into 
ituj 'i'hames, the conservators must give to the persons causing or 
snlTcriDg(9) the same to flow or pass Dotioe(k) to diseoDtinue the 
flow and passage within such time after three months as the notice 
may specify. 

fhe recipient of the notice may, il he considers the time spoeifled 
to be insumcient, demand of the conservators an extension, and if 
they refuse he iuayap]K^l to the Board of Trade, but failure to 
comply with the notice by dieeontinuing (i) the flow or passage to 
which the notice refer renders him liable on summary oonviotion 


(d) Thames Censervaocy Aot> 1894 <57 A 58 Viet. o. clzxxflL). i. 98 
(3). (i). A ooQiUabk may. far offences uodor i5td., a 02 (lp-<4). arrest 
wiihaiii warraut {ibid, k. 02). ibid , s. 92 (4). duiw not apply to 
Toswls of the port isnilary authority when wiliiin the port of liondon 
(t/nd). 

(«r) 'ihsmee Conserraocy Act, 1894 (57 A 58 Viet. c. clxxirii.), i. 92 (5). 
Tlie penalty for any of ihe above affcnocs is not exeeudio^* £20 and a 
daily penalty not oxooeding £10 (thuf.). Theae statutory proviaiotu do 
not apply to places to the east of Ibc eastern boundary of the 'i'liatuos, 
even tbough Utt offcoatvc matter might bo washed by a flood tide mto 
the rirsr (F«fler v. Poyiis (1887). 3 T. L. R. 729). 

if) Thanes ('onservaocy Aoi, 1894 (57 & Gd Viot. o. chuxTii.), s. 93. 
The pcuialty is not exoeeoisg £100 and a daily penalty not exoeedi^ £50 
(tM.). 

(g) A local authority in which sewon which It has not ooustmeted 
are vested, and into which other pemo&A have a right to drain, oannot he 
convicted of causing or aufferiog aewage to paaa, though it can be in 
respect of sewage from its tnunwipal hoildingi oonnected with such 

a wen <T4csiai Conaerwtori v. Orsoeaend Corpmfion, 11910] 1 K. B. 

2: H'ohMim Holy Oom Htboa I>ufrici Cotwoil r. tn OofMorvoMy 
Hoord (1910), 103 L. T. 198: S. v. Staimm LtMii Board (ISU), 80 L. T. 
281: compare SouiAaO i^onreed Urban IHihiet Council v. JUddiastj: 
Counh Coinoti (1901), 83 L. T. 748, where nndcr an Act in aimilartemi 
(Midiusatf Connty Cooned Act 1898 (61 & 82 Viet. e. oci.), $. 18) the 
di^fondsnta, aa ownen oi a sewage farm, were held liable for an escape of 
sewage doe to a breaieh of agreement by a third person by which he ww 
permitted to scad sewage to the farm). 

(4) The notice must speeily the sewen etc. in nepcct of which the 
eoiQplauit is made (TAunai {7eaeen«fora v. CborUoy Sural Saniiaty AuHorily 
(1115). IT. L. R. 836). < 

(4) nhen an order has been made to disoontiDse and has been coDpliad 
with, an iioUted act of p^tfoo is not oeeeaaarily an offence Mvnat 
this nroTiiioD; compare Lm Comervanof Board v. LotfUrn Urban AiWwi 
Ce«Ma(1908), 70 J. P. 81A 
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or izhlicfeDidut (o a pesaltj not exceeding £100 and a dail| pioaitj 
not exceed^ £50 (i). 

The notice oontinnes in force notwitfutanding anj kemporarj or 
partial BQ^Mnaion of the flow or paaeage, and ootwithitanding any 
chaoge in ovnerahip or occopaiion (i). 

908. Pereoni cutting or employing otbere to cut weeds, grass or 
other vegetation in the Thames or m any tributary must remoTe 
them at once, so as to prevent their remaining in and decaying and 
contaminating the water, and no person may throw or sweep any 
weeds, grass, or vegetation into the Thames (m). 

904. Vessels in the Thames above Teddington Lock must be 
fitted with sanitary conveniences so constructed that towage or 
other offensive or injurioQS matter, whether solid or liquid, cannot 
pass into the Thames, and for this purpose the eonservaUtrs may 
make bye*laws and may enter any such vessel ajid inspoct the 
sanitary arrangements (n). 

(fiii) Murritanrtmi 

905- By the Cemeteries Claustjs Act, lK4?(n), cemetery com* 
pan its arc forbid dou to eauso or suffer to l^e brought or to flow into 
any stream, canal, reservoir, U4|iioduct, jKind or watering place any 
(offensive matter from the cemetery whereby such water is touted (p). 

906. 13y the Land Drainage Act, Ibfll (q\ uo person who has not % 
toga) right to pollute may, without the consent <i{ the OoramissionerH 
of Sewers or Drainage Board, cause any tililiy or unwholoHOinu 
water or washings of manufactories or mines, or any other foul 
or |)oiso&oa8 liquid, to flow into any watercourse! within the 
jurisdiction of such Commissioners or Boarder). 


(i) Tlisrnes Conserruiry Act. 1S0< (B? & OB Virt. o. dxxivii.}, i. S4. 

(1) Kxcepi wbm tho untirs voi in respoct of an ofwo /mrn lsnd« or 
)»ri‘rhue» uHod for manuUctunog pmoM sod not mIusW in a totrn. sod 
!Of three jean tio procfcdiogs nsvc bcon tsken by aLo coiis»TvsU*n, thi*u 
hdoro prooerding they toiiKt giro a renewsf or copj of such botlw) 
s. SC). On s conviction the consQrTat<»n may. with tlH> isncium of the 
co'tft which frieil the caei\ stop up the onUet of any st srr, driin. pipo 
or cboDDOl in rcapoot of which the oflonce vss commun'd at the exponso 
of the delinquent, except where the sewer dnins into tlio Inames below 
Teddington L^k. sad is vosted in a local authonty which Iw taken or 
are taking all practicable means to procure the couvicuoa of the actual 
offenders (ibid., s. 100). 

im) Ihid., I. 102. The peasltj » not exceeding (tbid.i. 

(•) 76^,H. 10], 191. ,, , ,,, 

( 0 ) 10 & 11 Viet. t. see title Bumut anu < kbiuros*. VoI. ni.« 
pp. B14 el istf. This Act is IrKsirponited in the KubUo Bealtb ^^ct, 1S75 
(3S 4 S9 Viet. o. B5); see Pabiio Health (Intenm nU) Aet» 1979 (414 43 

CUoMi Aet. 1847 (10 & U Viet. c. 85). m. SO 22. 
!%• pentltT ii £80 for ewb effenoe tad * oeutuviai petultf of £10 
(iM., I. 22): tee titio Blw*i- a»» Cwiiitioj:. 1 oL HI.. PP-IW8 J17. 

(,) S4 & 25 Vie^ e. 133: lee title Laxo IxFHOTMfMT, VoI. X71I1., 

”(r)*LMd^iiiMe Act, 1861 (34 fc 28 Viet. e. 111).*. 88. The peaulty 
is 1^ exoeedlAg £5 and 40s. a day for eveiT day the offeocs eoniinw 
«M.) i m title Smu akd Duiki, Vol. aXV.. p. 781. 
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907. Evety work to which «cid u produced or osod muit bo 
CArried on in tooh a way that the acid does not eomo into contact 
with alkali waste or with drainage therefrom so as to cause a 
nuieanoe, and a sanitary authority, at the request of the owner of 
such works and at his expense, may (s) make a drain to carry off 
the acid to the sea or into any river or watereouree into which 
such acid may be carried without contravening the Bivers Pollution 
Prevention Act, 187G (f). 


908. It is an offence to throw, place, cause or suffer to be thrown 
or placed, into or in any river, stream, canal, navigation or other 
water, or into the sea within three miles of the shore, the carcase of 
an animal which baa died of disease or been slaughtered as diseased 
or suspected (ti). 


SuS'SlOr. £>/ to PoUuit, 

909. A right to pollute water flowing to another's property may 
be acquired (v) by grant from the person who is entitled to the water 
in its natural state, or by Act of Parliament, or by sufEcient user 
under the Prescription Act, 1882 (sr). 

The right when acquired by preecripiion must be restricted to 
the limits of it when the period of prescription commenced, and 
any substantial increase in the amount of pollution after that time 
is unlawful, and the wrongdoer may be restrained by injunction 
even though it may cause a total prohibition of the pollution (a). 

Where the right has been acquired in respect of the manufacture 
of a particular article or class of goods, it includes the right to use 
any proper materials for the manuheturo of such goods so long as 

(i) Alkali, ste. Works Regulation Aot, 1006 (S Edw. 7, o. U), s. 3. 
Tiio peoalty on a flrtt offence U £50; on a subsequent offence, £1C^, and 
not eiooodiQfl £6 for every day during which the subsequent offonoe 
continues Hse title Pumuc EnaLTn akd Adminihtkatiok, 

Vol. XXlIL.p. 405. 

(0 SO A 40 Viot 0. 75. 

(V) Diseases of Antals Aot, 1594 (57'4c 55 Viet. o. 57). m. 51, 52. 
The penalty is not efceediog Si20, or In oerUin events imprisonnient not 
exceeding one month, with or withont bard labour s. 51); see, 

further, title Anihau, Vol. I., pp. 481 4 mo. 

(u) Wood V. W^ud (1549). S Exoh. 74e; Cronioy 4 Som, Lid. v. 
InqfUo^Ur (1567), 8 Ch. App. 475; Joam v. Licnne$i Urban Coundi, 
[1911] 1 Cb. 393. As to the statutory restnctioni on poUntion, see A.*0. 
r. Birmingham Barmtgh Council (1558), 4 K. & J. 525; iFrioiU v. 

(1536). 1 M. 6c W. 77 ; Carlson v. lovms^ (1557). 1 H. A K. 784, 797 ; 
ffpeksi V. Boabary Local Board of BcaUh (1565). L. R. 1 £q. 42; A.*0. 
V. I>ork%ng Cfaioa (TcMirdiuiw (1588), 20 D. 595, C. A.: Qlotwp v. 
Utrion ana JilsworfA Loooi Board (1879). 10 Cb. D. 108, C. A.; ana see 
Boif r. BookdaU Corporal/ion (1570), L. R. 10 £q. 354; Loa CoMorvouey 
Board V. iTer^brd Corporsftoa (1554), 45 J. P. 625; and p. 439, ank. As to 

C ilution creating a pubbs nuisance, see Blochbum v. 8omr$ (1579), 5 
K. Ir. I; and p. 454, pool: as to percolating water, see p. 434, ante. 
(X) 8 4c 3 Will. 4, c. 71; see title Easements aw PBoms k PnxKnEB. 
ToL XI., pp. 858 si Mf.; p. 434, safe. 

(s) Blaamnis v. Spoon, ouwa ; Cranloy it Sent, Lid. v. LigUovUr, 
le p re ,* compare Jfc/«lyrv Brwort v. McOaom. [1593] A. C. 865. and coo 
Bomofoouhif Drsianji CoaMMssioesr# y. BridpoaUr CorporaUon (1599), 51 
L. T. 719, H. L.. where, under a local Act forbidding poUntlon exMpt by 
MEons haring a legal right to pclinto at ^e pssnng of the Act, it was 
held that suon penons mjght oonanne to do ao at an ucnased rate. 
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that do 60 not iooreaso the poUiitioo(iX bnt it doee not five the im.i. 
right of eubetitutiog the mftnutActQre o{ nr tides or goods aiffereot Puttr end 
from that in r^peet of which the right was acquit^ (c). PdMan. 

910. A person maj pour matter into water which b; itself may Pd)atkabj 
not cause pollution, and other persons maj do likewise, yut, if the 
Mxubined effect is to cause pollution, each may be restrained by ^ 
injunction (d), and it is no dofence to an action to restrain pollution 

that others also foul the water (r). 

911. No person can acquire a right by prescription to pollute water lotsrfMoi 
so as to cause injury to public bedtb, or to any public right, such 

as fishery in tidal waters (/\ 

912. A prescriptive right to pollute, when acquired, cannot be Nod^uw. 
lost by any subsequent act not amounting to a surrender, though it 

may be abandoned; mere non^uaer is in iteelf not sufficient to prove 
an intention to abandon, intention to abandon being a question of 
fact in each caec (yX 

913. Whore a riparian owner has acqiiirod a right to pollute, if Foiiutins 
ho sells any part of his riparian land he is liable to bo restrained 

by his parcliaser fr<»m polluting the water, unless he reeorved in hie ¥ 

grant a right to do so, tor the right to ixillute is not an easement of 
necessity (h), 

SiCT. o«d OcerJUtw, 


914. When water cscapos or overflows from laud the own^^' of Lisbiutrof 
that land is not liable for the con sequences, if this happens in the 
ordinary use of the land without any wilful act or negligence on his 
part (t). If, however, for his own convenience he collects water on 

(6) DimndiiU v. MrUumy (1807), i Ch. App. 790 (vegetable fibre 
subfititutcil fur rags io miuiufaclure of pap«H; sec Mclnt^n ffroMm v» 
Mcaavin,\{%n] A. C. 268. 

(<!) ettrif T. Mtmer$fUkin i^rotiww CommUtwnen (1886), 67 L. J. 

(u. C.) 06 (ebangiog butfioces from fciliuongor to leatli^r manufs^v 
tnrer). 

(d) Illairand Sumner v. Jkalin (1867). *77 L. J. 522, 63r>. 

(«) CrcMtlty <9 lAd. v. lAghtovlcnOMl), 2 C!b. App. 478. 

(?) 2lbid:6um« r. Somert (1679), 0 L. R. Ir. 1; Uebari v. 

Cori»miicn (1900), 76 L. J. (K. S.) 305; I^o^r v. IKarilis^toa Iffbua 
CosftctI, 11906] 1 K. D. 648. €. A. ; Owea v. i^aimAaoi Vurporalion (1908), 

73 J. P. 33. 0. A.; R. v. ifediey (1834), 6 C. U P. 202 ; R. v. CfOM (1812). 

3 Camp. 224 (no Ineth of time will Intimate a public nalsaaoe]; 

T. Ccdbsmiott^AXocol £oard (1874), L. R. 18 Bq. 172, A.^Q.^.Binninghamf 
Tame and Rea ZHefriei Draiaoje Board, (1910] 1 Cb. 48, A., varied 

Witboat afleeting tbw point. [1912] A, 768; A.*Cr. v. £«md^ (1822), 10 
Price, S60 (even the 4 >owq oannot acUioriao a public nuiaaoce); A.^G, 

V. Barnelev Corpmlion, (1874] IV. N. 37, C A.; TretU v. Jf*AfKiter 
(1890), 26 L. E. Ir. 624; and see v. Bichmond (1886). L. R. 2 £q. 

308, 311. 

(e) PVfacii ,Ho«k Commieetoiiert t. Hv^o (1886). 10 App. Ou. 838, P. C. *, 

OomI^ <9 8oiu, lAd. V. Li^iUowlef, evpre (cvidimee that works from which 

K Uution originsted had not been naod for ova twenty yean and had 
come nuu held suffirient). 

(A) CrotrUf d 8on$, ltd. v. Lighh^Ur, ispra. 


(I) Tfile(mT.iraddeU{1876),2App.Cas.66; Pleiaer T. Smtib (1876), I 
Am. Cas. 781: IfboUey v. IweeaeUre and Yofitikir$ SoiL Oc. (1864), 18 
Q,^. D. 131, C. A: aee titles Action. Vol. I., p. 10: NiCuazMai. 
VcL XXL, pp. 382,401: Nuiiaiicx. Vol. XXI., m. 825 ^ Ng. The 
owav of a watcreonrae is not at eoamoo Uw lims to his nei^bonri 
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hie k&d vhieh woald not lutorAUf hA?e eome time (ifc), or direrte 
or iaterferee with the eouree of a atream on hie own land (1), be ie 
liable for the direct and proximate daooagee reealting from any 
eeoape or overflow (m), o^eea he can eatiefj the court that the 
wat^ waa collected and impounded on hie land hy aome third 
person for the pnrpoee of such person (rX b; circumstances 
beyond bis control(o), or by pis m^*or(pX or act of Ood(gX that 
the water was stored for the benefit of bimeelf and the injured 
party, or that there was no negligence on his part and the injured 
par^ consented to what had bm done(r). His liability in this 

(or oveHlow csuhhJ by the natarsi and gradoal liltiog up of the bed aod 
the growias of weeds {Bodgton y. York donoraiion {ia73)» SS L. T. SSC; 
CracvwsU v. Tkt^ord VorporaH^ (1869). L. ft. 4 C. P. 6X9; A'omife 
?. (iei2K 47 1. L. T. t79). 

{k} KyUndi T. FUUh^r L. R. 3 H. L. 330; 1 i>roith. L. C.. 

11 th od.. p. 810 (defective reservoir for water); FUlnker v. SmOk (1877). 
2 App. Cas. 781; Snow v. (1884), 27 Cfa. D. 588 (draining water 

to a collar and allowing it to perooUto to neighbour's house); ^vans v. 
Mancl^Ur, Skeffittd aiU TAiCcolnikire Railwty (1887), 38 Ch. D. 828 
(percolation from a cans) through its being lei down by a mino^wner): 
eompare titlee KassMKSTS asp Paonrs i Par.snRX. vol. XI.. pp. 318, 
318; NiouoencS. Vol. XXI .pp 300. 401 d i$q.; NursAKCX. Vol. XXI.. 
pp. 528, 529 ; TRasrsA^t, Vol. aXVII., p. 649. As to the right u( oon- 
Htrunting nsh'poDds. see title Fis^uaaixs, Vol. XIV.. p. 581. Asiolho 
liability of statutory undertakers, see p. 456. pod; titles NrOLioaNCS, 
Vol. aXI., pp. 464 d is^ . Nuisakoe. Vol. XXt.. up. 518 H ttif. : 
PuBUC AvTHoaiTtte and rusucOmcERs. Vol. XX111., pp. 312dreg.. 
Tort, Vol. XXVll.. pp. 498.497 ; Water Stprat. pp. 278.280. 

(I) Pldolwr ▼. Smiths sapre. When aitering the course of a stn*aiu. the 
now course must bo made flufOcirat to proveat niisohiof from eserflow oven 
when occasioned roainJy by act of nature {ikid.}; compare i/aniey r. 
Hdinburyih Cyyorclion, fl9l3J A. C. 468. 

(w) CtdtU V. SMshn ffAfenroriv (1875), R. 10 Q. B. 453: Lumley 
V. Gy9 (1853)» 2 E. 8( B. 216, 252; Sharps v. PoircU (1872), L. K. 7 C. P. 
253 ; SCO title Kcisakci, Vol. XXI.. p. 528. 

• (s) 5ss5p V. Manchaitr and Skffitld EaQ. Co. (18C0), L. R. 4 C. P. 

198 ; Wkitmow (fdeabndpe). IML v. h'Umford. [1909] 1 Cb. 427: VwkntU 
T. Tkotjord Corporation (1889). L. B. 4 C. P. 289 (canal ooxksUucted on 
another's land); see titleN visancb, Vo). XX1.. p. 584. 

(o) NUU V. London and North Wt$tom BoiL Co. (1874), L. B. 10 Eioh. 4 
(sudden overflow o! adioming stream); Boz v /ub5 (1878), 4 Ex. D. 78 
(bunting of reservoir of third par^). 

(p) CarskMV T. Taylor (1871). L. R. 8 Exeh. 217 (hole made by a rat) ; 
Hnmsoti T. Oroat Jforihom Fail. Co. (1884), 10 L. T. 621 (a heavy rain* 
stem, hat not of so extraordinary a oharsoter that defendant is not bound 
to miioipate it. is no defence) ; see titles Xuisancs, VoL XXL. p. 684; 
Tost, Vol. XXV) I„ p. 403, note (a). 

(a) NUro-PkcophaU and Odm'f Ohomioal Manuto Co, v. London and 
^.Aotharino Iheiio Co. (1877), 9 Cb. D. 603, C. A. It is not nrrrinij 
that an extraordinary natural event should never have bappeoed before 
for it to be an act of Ged (i5sd.). It is sufficient that it could not have 
been reasonably expected, and on its occurrence a second time it does not 
eesiw to be an act of Qpd if there was neOung to indkate that it might 
oeour sgain, Af., an extraordinaiy high tide (tnd.); hot act of God is no 
delsAee ii there is a duty to naiotain ao embankment and that duty is 
ae^ecM (XtdieUv. ifsrelaad (1876). 2 Ex. D. 1, C. A.). Persons am 
not liiUe (or extraordinaiy fainiall that oosld not reasonably have been 
iotkrtpetrti althos^ if It nod been antieipated the reealt might have been 
ffsvintid (ibid.); see, further,tities Knouemicai To), ul.. pp. 487 
etMO.; Nuusvei ToL XXI., p. 584; Tont, Vol. XZVll., pp .m ot$m. 

if) 4m f. Mdonm (\m). 78 Ia T. 579, C. 1.; eonpem MUno M 
Oa f. AmctiMWMmL. E. I Ind. App. 384. 
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mPAol is not dimizushoS bsosw ho hss gnoted to s nsighboor n Bma il 
right to 060 the woter so colleoted S 2 >d to rsguloie tbs flow of the Issi n 
water («), The prinei]^ is the saas, whether the water it on the ^ ^ 
sarlaoe or ondergroaod (t\ OwHtow« 

915. Injories eaosed the escape o( water due to the efleet PwflolMtoa. 
of gravitation or percolation in the proper and ordinary use and 
working of the land give no eanse tor damages (w), t^ugh the 
pomping of water to another’s land, even when done without 
negligence and in the due working of a mine, renders the owner 
liable <o), unless he ean show that his operations do not throw any 
burden on the land which it had not boeu subjected to before (6). 


916. TVlien water is collected and brought into bouses let out EMpttm 
in teoements, and then escapee or overflows, the person who bae Aie diterju stc. 
poseoesion and control of the water or the space from which the 
water escapes is liable for the consequences if he or bis servants be 
guilty of negligence (e). Where water is stored iu a ditem tor the 
common beneht of several persons and its escape is not due to 
negligence but arises from natural eauaes, the owner of the cistern 
is not liable to any injury to the property by one of such ^ 

persons (d). 


(«) JtwkUy (A. W.) A fiom, TAd. v. (If.) S 8cu$, {IS9S] S Q. B. 

60. {). A. (u^glcot by graotee to repair sbntUe to ariiScial waUreour.*«t 
whereby noighbcor's land was floodofl). 

(() Rumphriei v. Coetitu (1877), 2 G. P. D. S36 (damage from a datocUva 
drain the ctistenee and non.repair of which wa* unknown to defendant). 

(a) PTtlion V. FoddeU (1876), 2 App Oas. 88; Smith r. XsnHek (1640). 
7 C. B. 815.548 (water pcroolatiug to a mine), diMtiiiguuibcd in Vrvmpt^ V. 
L«o(1874). L. U. 10 Eq. 115; eeo. further, title SfiNna. Minerals, aitn 
Quarrirs. Vol. XX.. pp. 500 €i uq. To make an arUfioial mound which 
coDccte water which pm^^lates to a neighbour h be nan and deea damege 
U actlonabio. and the occupier of the premiaoe m liable lor alUiwing t£n 
percolation to continue {Brwier t. StUUard (1876), t Cb. D. 692; Huraman 
T. yorth KiuUm Rail. Co. (187S). 3 G. F. U. 166. A.); aae nhn Ooopor 

t. Bar6er (1610), 3 Taunt 00; Snow t. WKMond (1884). 27 Oh. 1). 588 
(pmolatioD from celiar). * 

(a) Baird y. WHtiamoon (1863). 16 C *B. (M. a.) 376; mm title MurSB, 
MnrzRaLS. and Quaiuuks. Vol. XX.. p. 601. 

(b) Wott Cim^erlaad Zroa end StMi Go. v. KeMoa (1870). 11 Ch. D. 782. 
0. A. (where defendants, who had eipediled the pamge of penolatizig 
water to old mine workings on their land, from which it peroolated to the 
vdaintifla* land in the same way aa it would have done if tboy bad sot acted, 
were held not liable for tho eonieqaentia] damagoj; see titla Miku, 
MiKiBAiA. AND Qdauuxs, VoL Xl., p. 501; compare title N 016 ASCB, 
VoL XXI., p. 627. 

(e) Bofi T. Feddon (1872). L. B. 7 Q. B. 661 (orerdow of defectiye watCO* 
eloaet); Siovmw v. Woodward (1861). 6 Q. B. V. 318 (Uvatory Up left 
ruoniog by clerk when not acting within the aiopa of bia autbori^) • 
Smddimtn d Co. ▼. Smiik (1880), 60 L. T. 708 (up kit on by derii wbOB 
aetisg aa inddeot to bis enpkymat); Canlotn y. To|rkr (1870), L. E. 6 
£xciu 217 (bole made by raU); Blake v. Woolf, 11898] 2 Q. B. 486 ( 04 ^* 
geoce of jdninbet); Herqroom, Arotuon A Co. y* Hortsw, [1906] 1 K. n. 
472 (neglect to clean gutter after aotke of atoppsfs) i Stduirio ?. Lothian, 
(1913} A. C. 263. P. C.: see titki LAVDtoit) aud Tskawt, Vol XVIll., 
p. 601: Ksoudixes. Vol. XXI., p. 402. 

(d) Aadersm ▼. O ppon hoim o r QuO), 6 Q. B. D. 602, a A.; see tklk 
hoMmAm AMD Tsvaxt. VoL XVni.* p. 501, Dpte (f). 
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917. Where flood^water finds its way on to a person's land 
owner of the land is not entitled to send the water on to his 
neighbour's land, though his doing so is solely for the porpose of 
protecting his own property («), bat ii be so acts to ward off a 
common danger, and to prevent the water getting on to hie land, 
he is not liable(/). 

918. Where Parliament baa authorised the storing of water 
there is no liability for damage done by its escape unless negligence 
can be proved (,c), or the works authorised were subject to a proviso 
that a nuisance was not to be created thereby (fc). 

919. A person who is responsible for the safe keeping of water 

entitled to enter on land to do the necessary works to keep the 

water within bounds (i); and where water escapes by non-repair of 
the watercourse the person on to whose land it flows cannot insist 
on its continuance (A). The person who is entitled to the water* 
course can go on bis neighbour's land to repair it when necessary, 
and cau restrain him from building over the site of it, if thereby 
bis access is materially interfered with or the repairs rendered 
more exi)en8ive (!)• 

920. A riparian owner is entitled to raise his banks from 
time to time as it becomes necessary, so as to confine the flood 
water within tbe banks and to pro\*ent it ovcrflriwing his lands, 
provided that hy so doing he does not occasiou any injury to the 
lands or property of other persoua (m). 


(c) 7 . Lanfiitkin Ycrkshin Hail, Ce. (1S84K 13 Q. 11. D. 13), 

C. A. (cotUnp a railway cm ban ktnouc liable to injury by flood); compare 
Mrnsif$ V. /ireadaikoM {HaH) {132$). 3 fill. (N. $.) 414, U. L.; ykld v. 
J^mdnn and Horik Wuim Bail. Co. (1874), L. K. 10 Excb. 4 (there il no 
duly OD the ownen of a canal analogous to tbal on the owner of a 
natural watercoiose not to impede the flow of water down it, though a 
neighbour's lands aro thereby flooded). 

(/) Tkonoi 7 . IliminckCM (iancl A'nrtWioa'i i*roprie(ori Co. (1679). 43 
Jj. T. 435; WkalUy v. tonooikirs and YcTkikif^ Rail. Co.,»w>ra: Matey 
Drainage Board 7 . Creat Barikem SaU. Co. (1912). IOC L. T. 429; compare 
OreyvtntUyn 7 . liatiingK [1911] A. C. 355. P. C.; and eoe title Nuisance, 
Vot. XXI., p. 563. A right to discharge flood water on to a neighbour's 
land, or to do acts on a neighbour's Und to pn7cnt a person's own land 
being flooded, may be acquired as an easement (Simpeon 7 . GodiMwkoeier 
Corporation, [1897] A. C. S96). 

( 9 ) Qoddio 7 . Rinn Rfetrvoir {FropriHore) (1878). 3 App. Cas. 430: see 
iit|p NKGtiO£KCS. Vol XXL p. 502; note (A), p. 434, ante. 

Fricf't Vaioni CandU Co., Ltd. x. London ConiUy Council, [19081 2 
526, C. A .; Charing Croee. Wut Bnd and Oily EUetricity Supply Co. 7. 
London Bydranlie Povor Co., [19131 3 K. B. 442; (1914). 301*. L. K. 441, 
A., foltoeing Midwood x. Manckoiter Corporation. [1905) 2 K. R. 597. 
AVhere tbe statute uithorisiag the undertakuig sets up a Bpecia) tribunal 
for as» < wiag damagee oeeasivned by tbe undertaking, and the tribunal is 
in alieysnee. tbe darngns ma^ be ssKMsed by tbs court; see Bontloy 7 . 
Monvke$Ur, SkeffiM sM LinoolmekirA Roil Co., [1691] 3 Ch. 222, 0. A.; 
IFeiAsr T. ('AaoTc'o. (1913), 2 h. J. (i'ount7 Courts Reporter) 112. 

(i) M^Bvinoy 7 . Baynm (1839), 1 1. £ 0 . 322. 

(A) Brymbo Wetor Co. w. Lootm lAme Co. (1894). 8 R. 329. 

(!) Ooodkari 7 . ByoU (1883), 25 Ch. D. 182; £sU 7. Trooniyman (1841). 
1 <i. B. 766: Liforfi Com (1614). 11 Co. Bap. 46 b. 62 a. 

(ml Trdfford x. R. (1633). 6 Bing. 204, Ex. Ch.: Ridas 7 . Midland Rad. 
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921. A provisioD in an Act of ParliameDt which requires ft 
nftvigfttion eompao; to meintam and keep tho basks of ft water- 
course in good ftod sufficieat rewr, and froto time to time to 
streog^en and sopport the same for coDtaming the water, so that 
the adjacent lands are not to be overflowed or damaged by water 
except in case of flood and during the eontinoance therooi. impoees 
an absolute obligation on the company to keep the adjoining land 
from injury (fl). 

922. It ie an actionable nuisance (or a person to allow the water 
from his eaves or gutters to M on his neighbour's land pr 
bouse (o). but a right to do eo* being an easement, may bo acquired 
in the same way as any oilier easements are acquired. 

Such a right is not lost by increasing the height of the structure 
from which the water drops it the burden of the servient tenement 
is not thereby increased (p), nor is it lost by unity of possession 
of the servient and dominant tenements, if it is an easement of 
absolute necessity ( 9 ). 


('Si (ISSS). Ce J. P. 5G; Men^e$ v. (fart) (ISXS), 3 Ith, (N. s.) 

414. il. L. (where an iujunction was grauUsi agaiiiet a proprietor who 
built banks which in limes of ordinary floods wmild causo a neighbour's 
laud to be overflowed: see tills Easkhskts akp Picoms i Pb»:ni»rk. 
Vo). XIm p. 318). As to the duly of a riparian owner to maioUin hU 
banks. SCO yUro-Phcirphaii end Odam'i Cwmirai Manure Co. T. Londm 
tmd 8L KoUutrino Jhclt Co. (1877), ft Cb. 1). 003, i‘. A. ; and ttUo ftaWKic* 
AND Drains, VoI. XXV., p. 783. 

(n) Vpter ▼. jV'orfA Eoilm Co. (1898), 14 T. L. R. 004,11. L. fliicli 
a company is not liable to keep up flood^banks not conslrurtM for kec.pjtig 
the water within the nlttui of the river, but eroeted away trom tlm banks 
for tho purpose of preventing the overflow of laud in times of flood (Vynsrv. 
Norih-na$iem Knii. Co. (liK^), 20 T. h. R. 192i C. A.); cooipare T'rsjTord 
V. R. (1832), B Bing. 204. Kx. Cb., overruling Jf v. TnJJori (1831), 1 B. 
A Ad. 874; sco also rollms v. Middi^ Leoel Com atsswiiere (1867). L. R. 
4 C. y. 279 (coinmissiouers having a duty to ooostruct sJuicos to prevent 
flooding are liablo for noglig<«t oonslnictioo of such eluioes). 

( 0 ) Jfton. (1344). T. B. 18 Kdw. 3, 22 b : Tnelfry. Keiman (1839). If 
Ad. A El. 40. The owner of the land on which the water drops may sue. 
though he is not in actual poseresioa of the land, in rtepect of damage 
to his reversion {Tucktr v. Ntwmon, i«uro). Action may be Uken before 
rain hae fallen, for Ibe court takes jumdiJ notice that rain falls (fey v. 
J\Sfiltce(1845). 1 r. B. 828). 

(p) Tkoetar v. Thoma$ (1836), 2 Cr. H. & B. 34; Horrey r. Walton 
(1873), L. R. 8 C. ?. 162; compare Groairot v. Bi/y^tard (1803), 8 Kzob. 
291. 

(y) PIteyrey V. Vtoary(1847). 16M.&W. 484; iJoUoad v.DsoI'ta (1829), 
7 L. 3. (0. s.) (K. B.) US. At to the creation and cxlingaiabment of ease- 
ijienti, see title EASEicENre awp Pnonts i rsKNincB. Vol. XL, pp. 243 
et 4tq. 
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Part I—Introductory. 

Rkctt. 1.— Stalulory JirgHJalim of Wfiftkii and Mea$itre$, 

923. Uniformity in the uso o( weights and measures has been 
the subject of many laws eiiiee the time of Magna Cbarta. and the 
regulations now in force are comprised in the statutes noted 
below (a). 

(a) Tb« itAiutee rTgobtlng w^hts and naasum at preseat in force 
rompriee ;—(!) Acts specuUj relatiDX to veighU and measune—oamcly, 
WsighU and Measures Act, IBTd (41 ic 4S Viot. o. 49) (repeaJmg, initr aUa, 
stats. (1795) 35 Geo. 4, c. lOt. (1797) 37 Geo. 3. c. 143, (1816) 65 Geo. 3. 
c. 43. (1824) 5 Geo. 4, c. 74. (1835) 5 & 6 Will. 4. c. 63. (1852) 16 5e 17 
Vlct. c. 29, aod (1854) 18 5c 19 Plot. e. 72. and establiahiog imperial 
staodards for the pumses of TeHAostioa by oomparison irith local 
weights and measvee throughout tbekiogdotn ); Weights aod Measures 
Act. 1889 (52 5c 63 Viot. c. 21) (proTidiug for Terificatioii of 
weighiof initrumefits by qualified incpectors and regulating the sale of 
cAal); Weighte and Uomxm (Pwehaie) Act, 1892 (55 & 58 Viet. e. IS) 
uutbonsiag the porebaae of fraachises of weights aod measoros by 
Munty ana borough oouucili); Weights aod Measures Act. 1893 (56 k 57 
Vict. c. 19) (relieTing oertain boroughs from oontributing to oonoty 
sxpcM in oonaeziou with weights aod measures ); Weights and Measures 
(Memr Ryetem] Act. 1897 (60 k 61 Viet. c. 46) (legalising the use of metric 


lo moKo rcjpuauons with respect to the renfication aod stamping of 
weights and njcisores and the tests for ascertaining their accuracy and 
creoieney, thc.griAt of certificates of suitability (or use of appliances, and 
the exuAatnn of ioapeetexi). The foregoing Aota may (wd., s. 2) be 
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SiCT. i.-^DeJiniticn f)/ Terms Used i» MrAnrcmefit 

924. The following are some examples of terms need in measure* 
of length, space, distance and eapacity 
"About/' thereabonto,*' ^‘saj about,"to the same more or 
leas,^ are words of general import and of great obsearity (e). 
Delivery of 127 tons has been held to be in accord with a contract 
for " 100 tons more or less^'Of). Go tbe other hand, very small 
margins (less than 3 per cenC) have been qiieetioned in othor 
cases («), and between these limits there ace numerous deeisioos (/). 
No evidence is admissible to esplain iho general meaning of the 
word "about'*; that is a question of construction for tbe judge, 
but evidence is admissible to prove that, by the custom of a par* 
ticular maket or tr^e or lo^ity, the word "about** has a special 
meaning (^). 


ssor.a. 
DeSuMta 
of Terms 
Used is 
Keuan* 
meat 

«AbMr' 

•16.1 


cited as the Weights and Metforee Aots, IS7S -1004, and orr^ m 
referred to in thi4 title. (2) Acts sad portions of Acts rmlsting tbo 
use of weighu and measures la certaia trades—namely. Broad Acts 
(Uodoa), ieL>2 (3 Geo. 4, c. cti ). IS36 (6 A 7 Will 4,c. 37) (sale of broad 
io London): Coal Miaes &cgiiJatioa Act, 1SB7 (00 & G1 Vici. o. OS), s. 15 
payment of wages ia miacf); Loodoa C*oa1 Act, 1B31 (14 2 Will. 4, 
0 .1x1 vi.) (sale of coal in Londoo); MilU Act, 1795 (30 Geo. 3, o. 85) (ealo of 
com): Factory and Workshop Act, 1901 (1 Kdw. 7, o. 22), s. 117 (weights 
and ruoasurcs in factories); Sale of Gas Act, 1S59 (22 4 23 Viet. c. Sft) 
(•aloof gaa ); Hay and Straw Act, 1796 (35 Oeo. 3«o. 58) (imUo of bay and 
straw in London) ; flop Trade Acts, 1800(394 40 Geo. 3, e. 81), l. 9 
1814 (54 Goo. 3, o. 123), e. 1; Hop (Prevention of Frauds) Aet, 

(29 4 30 Viet. c. 37), ss. 4, 5.18 (sale of bops); Spirits Act, I88i) (43 4 44 
Viet. 6. 24), M. 3. 98, 90: Fiaaaoo Aot, 1907 (7 £dw. 7, o. 13), s. 4 ; 
Lioenaing (Coasolldatloa) Act, 1910 (10 Edw. 7 4 1 Geo. 5, c. 24), s. 59 
(siJe of bquors): Marked and Fairs Clauses Aot, 1347 (10 4 11 Viet. o. 
14), es. 21—28 i Markets aad Fairs (Weighiog of Cattle) Acts, 1887 (50 
& 51 Viet. 0 . 27} and 1891 (54 4 55 Vkt. e. 70) (weights used ia 
markets). Tbe pbraea '* the Weights and Moasiu *8 Aetswithout furthi^ 
defiuitioa. looaDS the Weights and Measures Acte, 2878 (41 4 42 Viot. 
0 . 49), 1889 (52 4 53 VIct. c. 21), and 1904 (4 Edw. 7, o. 28) (ilnd., i. 3], 
and is so um id ibis title. 

(6) As to tho construeiicm of expressions Umiting time, see title I'jmb, 
Vol. XXVII-, pp. 455.407. 

(c) C’rofi T. A'glin (1831). 2 B. 4 Ad. lb5, HO, 111; see, further, title 
Sale or Goons. Vol. XXV., p. 213, note (#). 

(d) Coekir^ v. Aeoompk (1857), 2 C. B. (N. a.) 440. 

(s) Jforriiv.Lemioa (1875), 1 O.P.D. 166: ifiUerv.^orjisr d 0s.,[1900] 
1 Q.B. 591; 7Ae Bewirm (1892). 9 T. L. R. 75. Five per cent, is the 
ctiiom of the Newcastle ooal trade; see 5oot44 Aaonirns L^lndiutrieUs 
Busn-Belgt v. SehsU/UU (1902), 7 C^m. Css. 114. 0. A.; titles Ccstom 
AND TTaAOES, Vol. A., p. 275; Sale or Goons, VoL XXV., p. 214, 
oote(j). 

(/) See, for iostsoee, Winek t. WinekftUr (1812). I Ves. 4 B. 375; 
PoriiikM T. MiU (1839). 8 L. J.(GB.) 151; MaedonaU v.IoaghoAom (1859), 
1 E. 4 £. 977. Where a manmom and mioiinuiD are fixed, ''say from 
^ to —/* the delivery must be ol a quinti^ between the two limits 
(TomMM ▼. Lues* (1859). 1 £. 4 E. 681; see Mifltai v. DanM (1835), 2 
Or. lf.4 B. 51): fornumerouA other iUustratioDs, see title Sale or Goope, 
Vd. XXV., p. 214, notes (eMi). 

(g) SwiH* Ansnym L'lndit*$n*G* SmteJlfiys r. BeMoUfUd, iupra, per 
Vavobam Williams. L J., at pp. 115,117. As to the appusation of such 
quahfytag words to tho wbelo quaotity of go^ids or to tbe soouit of instaL 
Bsste ol such quantity, see title Sale or Oouns, Vol. XXV„ p. 215. 
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BtBt* I. 

DilalCioa 

piiimt 

^wdln 

iDent 

** vijoining *' i 
" ftdjtceftt ; 
ifi or fim *' i 
“Dwr": 


** ftdjoiDiDgm66QS ‘^abeolutely ooDtigaoiu» withoot 
ween *'<&), out the fact that two pieoas of grouDd are 


ih< cruw 

aioi": 


The term 
aD^Uiiog between 
eepantM hj a bi^va; &>ea not prerent their bemg“ adjoming*' (i). 
The word adjacent hae a more vague meaning (;*) than adjoin* 
ing,"* and baa been held not to inclade a dieiasoe of font milea(ie), 
and in ano^er case to inclade a distance of aix milee (f). 

The exprewion or near** ia equivalent to the Latin in $ive 
juxta often need in old cfaartere (m). 

The word ** near ^ in a penal statute does not neeeaaarily mean 
** next * or nearest^*' but there must be reaaonable vicinity, of which 
the oourt ic to jDdgo(aX ^^1^ ^ precise meaning (o). As 
regarde ^stance, aix, ten or even thirty-three or forty*two miles 
may satisfy the leriu if there is nothing nearer (j>). But a thing 
which is the ** nearest" is, in general, the next* as these two words 
are synonymous (q). 

Formerly distance between two places was measured by the 
noarost practicable road or way. Subsequently it was held that the 


(S) B. T. i7od^i U829). Ho(»d. L M. 541. per Parcs. J.. at p. 343 ( 
Vu}$ V. UcorgaJe Strut and Broad Street BuudiMi, Ltd. (18S9). SOL. T. 
4H7; Ind, Coope S Oo. v. IlambliH {1000). S4 L. T. 168 ; WhUo ▼. i7envtf 
{1005). 86 L. T. 4; AS i*> the words in a will, see JofA T.^oeft(I858).6C. B. 
(N. 8.) 454. Ai Ui tho sbope in a row owoed by the 8uae person being 
" adjoining " to each other within tbo moaning of a covenant, sec f-ave v. 
J7or«WI. {10)5] 3 S. B. 533. C. A.; London om 8oHt\ Wuftm Rail. Oa. v. 
Biackmore (1870), L. R. 4 R. L. 610; title Sals or La»i>. Vo). XXV., 
p. 456, note (v). 

(t) Ra Batman (Uaroneu) end Parhor'p Confrael. (180C} 1 Ch. 696; see 
Ooes T. Horsell, sapra; BoikUi/$, Lid. r. PriicLird (1006), 101 h. T. 575, 
wLcre a hoarding nearly oJnron fot^t b»ck Irom the footway of a •tri'et was 
hold to c<»mu within tho words *'in or abuts on or adjoins any strort" in 
the Public Ib olib Acts Amcodmenit Act, 1607 (7 Edw. 7. c. 53), s. 33 (1), 
M to which SCO title Public Rkaltr akd Local Administkatjqn. 
Vol. XXI Jl., p. 401 i Andereon r. LoekaeUy Iron and Coal Vo. (1004), 7 F. 
<<t. of Scss.) 187. whero a fatal iwvidcnt which aroso out of and in the 
course of empbiymcnt 800 yards from a mine was held to have tiken 
place **on. in or about" tho mine withm the meauiDg of the Workmen's 
rou|>«'niation Act, 1867 (60 it 61 Viet. o. 37). now repealed, as to which 
see title Uabtss and Ssbvant, Vol. XX., p. 154. oote (/). 

(t) WMn^n Corpontion v. Loyoar Butt Corporation, [1904] A. C. 773. 
P. 0,; Btmtnphem Vorporalion v. AOsb (1877), 6 Ch. D. 384, i), A. 

(k) Xtmbsr% ffalenDcrhs Co. ▼. Do Beort Conoolidaiod Minee, fl887] 
A. a 515. 518, >. C. (douth Africa). 

{!] Wellington Corporation v. Loyeor Ruff Corporation, eupra (Rew 
Zs^and): and sec Andonon v. Lo^oOy Iron and Coal Co., oytpra. 

(«) A.'O. V. Bomtr^ oyt p ra, at p. 3S0. 

|») R. V. Rorvsy (1747). I Wila. 164; u to the coBstruotioD of pMial 
statutes, see title Statdtbs, To). XXVII.. p. 177. Jn A.’O. v. Eomor 
(1886). 54L. 337. Bssrr. M.R.,aip. 3307. expressed the opinJoD 

vhat there is no distinotioB between near " and *' next." 

(s) Cka n ker i oim c v. CMor and Birkenkoad Bail. Co, (1848), 1 Bxoh 
870. per PoiXOCB. C.B., at p. 878. 

(p) R. T. Rarwy. s^prar Koelman v. Davioon (1864), 16 C. B. 
(ir. S.) 613. 

{;) As to next" of kin. see. howevfv, Snitk r. CompbsS (1815), 10 
Tii 400. when ou the oonstroetioo of a wiU a gilt to " ocarcBl" 
reletiODs was held to exoMs osetaiu perwis who would have beosAted 
had the Aft been te ilatmlory **!iext of ka.'* As Co bow the dtatanee 
in a dliwlion ootto oobm ''nearer tA " a bouse "than 100 yar^" is to 
be aoMnd, se« Bmod v. Giiloopm (1888), 6 Maepb. (Ct ef 6 ms.) W). 
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diBtene^ onldea the oontrarj appeared, nnut be measored ia a 
straight line on a horiaoatal plane, that in popular langoiM^ 
^*ae the crow flies This view has be^ confimM uy 
0 tat;Ue(i), which enacts that,.for the porposee of any Act passed 
after the 1st Janoary, 1690» distance shall, unless a contrary 
intention ^>pears, be measured in a straight line on a borisontal 
plane (t). 

Say not less than fixes a minimum; thus, if a ounimot 
mtf ^*8ay not less than 100 packs/' 100 packs at least must 
deli?ered(«). 

The term square mile ** does not neoeasarily mean a piece of 
land geometrically square, so long as it oontains 640 aoros (a). 


sao&f 

ofTanM 

Viedia 

vat^ 


thM”; 


"iquM 
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Part 1!.—Standards of Measure ana 

Weight 

8rcT. 1.—'/irtjMTitf/ Staudi^rdM. 

925. There are two imperial eUndardHof meiifiitroand weight, BiAnderdiot 
namely :^1) the imperial standard yard for Uio United Kingdom, 
which is the only unit or standard measure of extonsion, from 
which all other meaeures of exUmsion, whether liun»tl, auperficial 
or Rolid, are ascertained (f^); (d) the imperial standard pound tor the 
United Kingdom, which is the only unit or standard of wei,,' t 
and of measure having reference to weight, from which all 
other woighte and all measuree having roterence to weight are 
ascertaitted (c). 

(f) lak4 V. ButUr (1866), 6 £. & B. 08, SO ^ Me //srsi v. OuHim, flOlS] 

8 K. B. S2S. 

it) laterpreUtioD Act, 1889 (62 it 63 Viot. e. 63). 

(1) I6td.. B. 34; and see title Ststdtis, Vol. XXVII.. p. 130. 

(•) Luming v. SMtIli (1661), IS Q. B. 276; Me, ftirtboT. title MAtv 
OF Goods, VaI. XXV., pp. 214. 216. As to the neaning ef **cargA." hm 
«M.. p. 215; and MilUr 9. Bani«r <0 Oh., [1000] 1 Q. B. 601. 

(а) Sch9TUm v. Dm (1870), 6 App. Oaf. 63. P. C. 

(б) Weights and Mwum Act, 1678 (41 it 42 Viei c. 40^, is. 4, 10. 

Scb^. I., Part I. The ineinimeot for determimng the Lnporial standard 
yard is a solid sqa&re bar of broiue or gun metal, at oaoh cod ol which is a 
gold plug or pin about one-teoth of an inch in diameter. Upon the surfaoo 
of these pins are cut three Ane lines at intcrvalj of aboot one hundrodih 
part of an inch transverse to the axis of the bar. and two lines at nearly tbe 
same iuterval parallel to the axis of the bar. cneiaure of tbe Jen^ of 
the imperial standard yard is given by tbe interval between tbe middle 
transveiaal line at one end and Uie middle tranavf'nal line at the other end, 

^ point of each line which it employed bmng the point midway between 
the lODsitudisal Unea (t6^., Sebed. I.» Part 1*). The Board of T^ade 
obtaioea a new standard of imperioJ meaiiure in 1807, when it was 
enacted by tbe Weights and Maaanrea (Metric System) Act, 1807 (60 U 61 
Viet 0 . 46), a. 2, UuU ** the standards which may be made under a. 8 of 

WngbU and Meuorea Act, 1878, abali include metric itaadards deriv'd 
from tbe iridio-platiDum linear standard metre add Ue Udlo-platlMum 
standard kiionaa deposited with the Board ol Trade and nombvred 16 
ttd 18 raepeetivalT.” 

U) Ww^ti aci Measures Aet, 1878 (41 k 48 Viet ^ 4f). m. 4» II, 
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Sect. %-^PArUamentary Copiei 0 / Imperial Standarie, 

026. Four copies of the imperial etasdard ot meaeare and tour 
copies of the imperil stacdard of weighty which were constructed 
at the same time as the imperial standards, are denominated 
parliamentary copies of the imperial standards (d). The Board ot 
Trade may, in addition, cause accurate copies of the two standards 
to mode, which, wlieo approved by His Majesty in Council, are 
of the same effect as the parliamentary copies and are includ^ 
under that denomination (e). If at any time either of the imperial 
standards of measure and weight is lost, or in any manner destroyed, 
defaced, or otherwise injured, the Board may cause it to be 
restored by reference to or adoption of any of the parliamentary 
copies of that standard (/); and in ease of the loss, destruction, 
defacement, or injury of any of the parliamentary conies, the Board 
may cause it to m restore by reference either to the correspond* 
ing iTuporial standard or to one of the parliamentary copies of that 
standard (p). 


Sect. 8.-~Board 0 / 7'rude Standardf, 

927. The secondary standards of measure and weight, derived 
fvoui iho imperial standards and in use under the direction of the 
fioard of Tnvdo on tlie Ist January, 1879, which are speciGcally 
descrilHMl in the Second Schedole of the AVcights and Measures 
Act, lK78(/0f ^be only secondary standards, and are called 
Board of Tr^e standards; and if any of such standards is at any 
time lost, or inany roauner destroyed, defaced, or otherwise injured, 
the Board may cause it to be restored by roference either to one of 
tlio imperial standards or to one of the parliamentary copies of those 
sUndnrds ( 1 ). 

The Board must from time to time cause to be made and duly 
verified such new denominations of standards, either eouivalent to 
or njultiples or aliquot parts of the imperial weights ana measures, 
or equivalent to or multiples of each coin of the realm for the time 
xiiog, as appear to the Board to be required in addition to the 
Qonfd of Trade standafda. These new denominations of standards 
slien approved by an Order in Council, which most be published in 
die London, EJlinburfjh, and DMin Qa^ctUi and laid before Parlia* 
tnent (k), must be accepted as Board of Trade standards, as if they 

stoodard 
mobei in 

iiameter, with a groove or ehaoiicl roand it, the middle of whieh is abont 
>34 inob b^ow the top of the ovlinder, for the iniertion of the poiuU of 
v\ ivory fork by whm it is lifted. The weight in roevo of ibis c^oder is 
hiv legij atandard meaeure of weight and of msaanre haTing reference to 
(Weights and Meaeorea Act, 1378 (41 & 42 Viot. c. 49], Sebed. I, 
Partl.v 

(d] As to tbs dttcripfioB of the four parliaaentarj standards, see ibid., 
khed. 1., Part 11.; u to tbair eottody, see p. 463. peet- 
(«) Weights and Heasans Aot, 1676 (41 U 42 Viot e. 49), a 6. 

(j) iM.. I. e. 
if) Ibid, a 7. 
i\) 41 k 42 Viet e. 49. 

( 1 ) Ibid, m. a. 64. Sebed. IL 

(b) IMUa 16. A *' Mttil Of MW bnndredweifbt ** was approved by sa 
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were meDUoned in the ISecoud Schedule to the Weif^fate and Meaeures 
Act, 1876 {[}; and a Board of Trade standard, whether mentioDad in 
the Bchednle or approved bj Order in Council, may sIbo be declared 
by Order in Council to cease to be such a etaodard (mX 

Such Board of Trade standards ae are equivalent to or multiples 
of an; coin of the realm for the time being are standard weights 
lor determining the justneae of the weight and for weighing such 
coin(n). 

Sect, Standard$, 

926. The standards of measure and weight which were legally 
ID Qse inspectors of weights and moasuras for tho purposes of 
verification or inspection on the 1st January, 1879, and all copies of 
the Board of Trade standards which since that date have beau com¬ 
pared with those standards and verified by the Board for the pur¬ 
pose of being used by inspectors (or the verification and inspection 
of weights and measures, are deuomioaied local standards (o). 

Sbct. fi.— Cvnto^if and V€ri/ica(i(m of Sta/ularfi$, 

929. The Board of Trade ia cntniHU^l with tho custody of tho 
]m|)erial standards of Wi>ighU and ineaHiiniM, ihu Besird of Trade 
standards, and alt balances, apiMnUus, 1 >oo1cm, docuinonls and 
things used in connexion therewith or relating thomto, which wuro 
deposited in the Standard DcjmrtiDont, or any other office of the 
Board, on the 8 th August, 1678( ;>). 

The parliamentary copies of Ibo injporial standards are reaper- 
tivoly deposited at t^eBoyal Mint, the Itoyal Kocioiy of London, 
(he Royal Observatory at Oreonwieh, and tho Now l*alace iit 
Westminster (q). 

Order in Coancil of the 4th February, 1870, as a now denninioatioa or 
stsndard weight being 100 )ba., wherui the hundredweigfat under the 
WeighU ftod Measures Act, 1878(41 it 42 Viet. c. 41*), a. 14, U 112 lbs.; and 
ibo folio wing new denominations of etandardahaTeaiKcebe^ authorial 
Utb August, 1878 (apothecaries weighia and ineasurrs); 2Cth Fobraaiy, 
1880 (four*buahel meaiiuro); 28tb April, 1600 (five*^iuQ measure); 
18th May, 1681 (additional dcnominatioiiA of aiandarda of weighi. capacity 
And length); 2etb August, 1881 (Whitworth'a oatornal and in torn lu 
cylindrical gauges and external plane gauges); 13th August, 1883 (wire 
Range); 28tu November, 1689 (measure of eix to thirteen gallons inclnaivo) i 
22^ November, 1690 (three-gallon measure); 19Lh May, 1898 (netno 
standard and metric equiva^nta); Vth October, 10(»3 (half-cental or 
60 lbs. weight): 12tb December. 1904 (measure of t^^entv metres): 

1 ith May, 1906 (twenty, ten. and five pounds wejgliU); lOlb November, 
1906 {meaanres of length of 60 feet, 33 feet or links; 20 feet, 9 feet, 
8 fee^ 7 feet or 10 links; 66 inches, 64 inches, 42 inches, 30 incbei): 
loth January, 1910 (legal denominationa of standards for measurement of 
cleotricity); i4th October, 1913 (denomination of kUn^rda of metric 
carat weight): 18tb July. 1914, in for^ from 1st KovemUer. 1914 
^Bimungbam gouge); see Stat. ^ & 0. Rev., Vol. XIII., Weights and 
MeMures pp. 6—27; Stat R. k 0., 1904, p. 668; Stat B. A 0., 1906. 
pp. 666, 866; Stat R. & 0., 1910, p. 645; Sut U. &0., 1013, No. 1118; 
Stat. B. & 0.. 1914, No. 1006. 

(1) 41 it 42 Viet c. 49. 

(«) W^ts and Measures Act, 1678 (41 k 42 Vict a. 49), 1 .8.86bed. 11. 

<•) Ihid. 

W ibid., a. 9. 

(f) Ibid., a. 34. 

(f) IMA. 8.16, Bcbad. U., Part 11. The New Paloee at Weitaii&itv 
MeeiDaeuy known as (he Houses of PadUaent 
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980. Tbe Board ol Trada moit 

(1) eaoae tho perliamaoUry eopi«, except that deposited at 
the Mev Palaoe at Wdetminster, to m compared oace m every ten 
yeare with ei^ other, and osce in every twenty years with the 
imperial standards (r); 

(2) caoee the Board of Trade standards for the time b^g to 
be compared once at least in every five years with tbe parliamentary 
copies of the imperial standards and with each other, and to be 
adjusted or renewed if requisite (i): 

(3) cause all copies of any standarde submitted for the pur* 
pose by any local authority, and used or intended to be used as 
focal standards, to be compared with the Board of Trade standards, 
and verified in euch places as the Board may in each case direct, 
and, it the Board finds such local standards fit for tbe purpose of 
being us^ by inspectors as standards for the verification of weights 
and measoros, cause them to be stamped as verified or reverified in 
euch manner as to show tbe date of verification or of reveriflcalion; 
every such verification must be evidenced bv an indenture and 
every re verification by an indorsement upon toe original indenture 
of verification, or by a new indenture of verification; and indentures 
or indorsements purporting to lie signed by an officer of tbe Board 
are evidence of the verification or reverificatioo of tbe weights aud 
measures referred to(0; and 

(4) keep an account of all focal standards verified or re* 
verified (a). 

The Board is also empowered to make general regulations with 
respoei to the verificatiou and stamping of weights and measaros and 
measuring iustrumeuts and for tbe guidance of local authorities (v). 

931. It is the duty of toe local authority of evory county and 
borough (a) to provide from time to time such local standards of 
measure and weight as the authority deems requisite for tbe purpose 
of comparison by way of verification or inspection of all weights 
and measures in use in its county or borough; to fix tbe places at 


(f) WeigUta and tfeasorca Act, 1878 (41 dr 48 Viet e. 48), s. 85. 

{$) /Hd.. s. 86. 

(t) /bid., s. 37. Such Indeutores are oot Usble to stamp duty, and no 
foo U payable on tbe Terideation or Teverifieation of soy local standard 
As to tbe Tcnficsiioo of coin weights and regnlatfoDs with 
rtspect to the trial of the pyx (the chest in which sample ooins are deposited 
far purposes of trial], aee, further, title CovsTirtmoKat Law, VI., 
p. 469. 

(«) Weighta ud Measures Act, 1878 (41 it 42 Tlot. e. 49], a 87. 

(w) WeighU and Measures Aet, 1904 (4 £dw. 7, e. 28), s. 6 (1); see 
pp. 478. 479, post. 

(s) lie aatherities, as rewds En^aod. are tbe county eonndis, 
iad'^ding tbe LoodoiL County ^uncU (Local GoTenineut Aet, 1888 (51 & 
52 Viet a 41), s. 40)^ and borough ooundls: u regards Sootlano, the 
cduntj and borough councils establiihed under toe Loed (jorenroeut 
(Scotland) Act, I8w (52 U 53 Viet c. 50); and as rtf ards Ireland, tbe 
eovaty eooueik, the towa eonacCIs of botouj^ and, in Dublin, the Metro- 
poMtan Police Coattiwionwe (Weights and Measures Act. 1878 (41 U 42 
Vlst 0.49), Sch^ IV.). Am to ScoUaod, oonpare Bn^ Poliee (Scotiaad) 
AAliM(54«50Vieic.55),«.277,414—481: as to Ireland, eompare 
bed ttnver&BSBt (MmI) A«I» im (81 k 42^4. 87). 
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wbiob suob etuidards shall be deposited; Aoi to provide fmn frne 
to time proper means for TerifTiog v^bta and measnrei hj eom- 
parison with the local stsndardfi, aod for stamping the wei^ts and 
measores so verified (6). 

983. Neither a local standard of weight nor a local Btandard of 
measure can be deemed legal or be osed unless the; have reepectively 
been verified or rererified, in the case of a staodaidof weight within 
five and in the case of a standard of measore within ten jeare before 
the time at which they are respectively nsad (e). Local standards of 
weight or measure which have become defective in ooDsequeuee of 
any wear or accident or have been mended cannot be accepted as 
le^ until (bey have been reverified by the Board of Trade (d). 
Except in these oases, a local standard may be reverified by local com* 
parisoD if on such local comparison it is found correct, but otherwise 
it must, and in any case may, be reverified by the BoaH of Trade (c). 

A local comparison of a local standard must be made by an 
inspector of weights and measures for Uie county or borough in 
which such standard is used by comparing it in the presence of a 
justice of the peace with some other local sUndard, which has been 
verified or revorified by the Board ot Trade, in the case of a weight 
within the previous five years and in the case of a measure within the 
previous ten years (/). Where, upon a local comparison, the local 
standard is found correct, the justice must sign an indorsement upon 
the indenture ot verification of that standard, stating the local com* 
arisoD and verification, and the error (fj), if any, found ther<dn. 
be indorsement so signed must be transmitled to the Board U 
Trade to be recorded in the account of the verification of local stan*^ 
dards; when so recorded, it is evidence of the local comparison and 
verification, and a statement of the record thereof, if purporting to 
be signed by an officer of the Board, is evidence of its having ^en 
so recorded (h). 

The local standards must be produced h) the person entrusted 
with their custody, upon reasonable notice and upon payment by 
the person requiring such production of the reasonable charges for 
pr^ucing the same, at such reasonable time sud place within the 
county, torongh, or place for which they have been provided as any 
person by writing under his hand requires (i). 
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(S) Weights snd Hewuret Act, l$7d (41 Se 42 Vkt. e. 4S), s. 40. 

(a) Ibid . S. 41. 

Ihd. 

Ibid .; as to local comparison, see ibid., m. 43—40; sod pp. 473» 474, 


(d) 

ftOfL 

(/) 


Weights and Hearares Aot, 1S7S (41 it 42 Vkt. e. 40). s. 41. 

(y) The eVown may define from time to time by Order in Coandl the 
atneut of error to be tolerated in local standards (4Hd.) Ko error In 
dcfieoency is allowed in local lUodard weights, bat a certain amount in 
6 X 0 SM or in defi^eDcy is tolerated in iocal standard measures; ac« 
Orders in Cooneil of 4th February, 1379, 29th June, tB82, and ISth March, 
1B9S, and the Tables of Errors permissible hi TsUas Xlll«—XVll of 

uie weights and Hessuree Reniatioaa,1907ldtat. B. k 0., 1907, p. 1075). 
(to Wrigbu and Measura Act, 1178 (41 k 42 Viai e. 49), a. 44. 
ii) Ibid., a. 41. 
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Part 111—Measures in Use. 

8 bct . t.’^Meoittra of Leiigth and Arta. 

933. All iseafiorc^, whoiber Imeal, superficial, or solid, are 
ascertained from tbo imperial standard }*ard (i). 

A foot is one third of the standard yard, and an inch is one twelfth 
part of a foot. 

A rod, pole, or porch in length contains five and a half standard 
yards. 

A chain contains twenty^wo standard yards. 

A milo contains one thonsand seven hundred and sixty standard 
yards (f). 

A ro^of land contains one thousand two hundred and ten square 
yards according to the imperial standard yard, and an aero four 
tliousand eight hundred and forty such square yards, l>oing one 
hundred and sixty square rods, prilos, or perches (m). 

Sxcr. of Weight. 

934. All meaenros having riiference to weight arc ascertained 
from the imperial standard pound ^n). 

An ounce is one sisUtenUi part of the iiD))erial etandard pound, 
ono-siiteonlh jiart of such ouueo is a dram, and ono seven thousandth 
part of such pound is a grain. 

A stone eousieis of fourtoou imperial standard )V)un(]s, a huj^dred- 
weight of eight such stonosfo), and a ton of twenty such hundred¬ 
weights. 

Four hundred and eighty grains are mi ounce troy (p). 

Sbct. 3.—ilfroiurcs of Vo^xteity^ 

936. The unit standard luuiibure of capacity, from which all 


(i^) Compare note (h), p. 4S3, cnU. Tbo Weights sod Msasurei Act, 
)S7S (41 St 42 Viet. o. 49), s. 10, provides that the straight Ibe or distaDOO 
Iwlweea the two gold pioa at Uie extremiUea of the broDse bar are to be 
tneaeuied when the bar is at a tempmture of 62^ Fahrenheit and is lup* 
ported on broose roUert pUeed under it in suoh a tnanoer as to avoid 
Hosure of the bar, and to facilitate its free expansion and contraction 
varistioDS of temperatwa. 

(l) Weights and Measums Act. 1878 {41 6t 42 Viet. e. 49). all. 

(m) 7W-, s. 12. In O'VontM r. O'DonnsU (1S7S), I L. B. Ip. 284, it 
was held that where ** fortv.five acres of (he lands of ^mquin, known as 
tb^ouae divkioD," were aevued to A., and '' ftftj acres of the same lands 
to B.,'* eitrinsic evideooe was not admissible to show that the Ustator 
meant Irish and not statute scree; and that the statutory definitiou of 

acre ** in stat. (1S24) 8 Geo. 4, o. 74, a 2, has given a legal siniification 
to the word which must be attributed to it, whether used in a wiU or other 
voluntary initmiDent, or in a contract As to the mode of measurine 
distance, see also pp. 4S2, 463. otUe. ^ 

{n) WHghta and Me«uiee Act 1S78 (41 St it Wt c. 49). a 19* com* 
para noto (c), p. 463, cels. 

\i) Crtuipare note (»), p. 464, oak. 

(fi Weights and Moaiura Act. 1S7S (41 St 42 Viet, a 40), s. 14. All the 
sbovewolghta except the^viee troy, are to be deemed avoirdupois wci^ti 
As t<i the Decessity of using imperial weights and measures iuera- 
traoU, see pp. 46ts 470, post As to the ue of troy wei^t, see p, 470, post 
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other meaflurea oi oapedtjr, ae well for litjoida as for dry goods, are ^ 
deri?ed, is the galloo, conkaioiDg tec imperisJ standard pounds MsanrM 
weight of distilled water weighed in air agamet brass weights, with of Capacitf* 
the water and the air at the temperatore of 62^ Fahrenheit and with 
the barometer at 80 in. (^). 

The quart is one fourth part and the pint is one eighth part of 
the galloo. A peck contains two gallons, a bushel eight gallons, 


\:S4U\ 




An imperial measure of caiiocity not be heai)ed when used, Uodad B»iBf 
but either stricken with a round stick or roller, straight and of the Muro. 
same diameter from end to end, or, if the article sold cannot from 
its size or shape be conveniently stricken, must be filled in all parts 
as nearly to the level of the brim as the siso and shape of the article 
will admit (s). 

a 

SiCT. i.^CompuUoty U$€ of Imp*rial Meatures. 


936. Every contract, bargain, sale, or dealing mode or had in 
the United Kingdom for any work, goods, wares, or merchandise, or 
other thing which has been or is to Tw done, sold, delivered, carried, 
or agreed for by weight or meaauro, is to l>6 deenu^ Ui bo made and 
had according to one of the imperial weights or measures or to 
some m a 1 liple {t) or par t thereof, an d i t n ot so i node or ha<l is vot d (a); 
and all tolls and duties ebargod or eollocted according to weight and Taiii mC 
measure must be charged and collected according to (»no of thu <iuUes. 
imperial weights or measures or to some multiple or part lhorool(6). 


(f) WeigLu sod Meeaures Act, 1878 (4i ici2 Vkt. o. 40), i. IS. 

(f) Jbid. A bushel without any other explaoatjon meaai a boshe) by 
statute measure {Bookin v. Coot;s (1791), 4 Term Rep. 314). 

(i) WeIgbU and Measures Act, 1878 (41 A 42 Viet. o. 49), s. 17. 

(i) A poraou may sell not only by impenal mesant'oe but by multiples or 
parts of those measures (^efioviy v. Pew (1896), 60 ^ P. 712). 

(a) Weights and Measures Act, 1878 (41 & 42 Viet. o. 40), s. 19. Ah to the 
Tolidity of a sale by too ** long weight,'* loe GiU* ?. Jom(J 800), 11 Each. 
393. Ex. Ch. A quarter of core means a legal quarter of eight gallouH [St. 
Cross Hosptaai (Aoslsr, sle.) v. Uowanl ds Weiden ^f/ord) (1793^. 6 Term 
Hep. 338). la Lano v. Camerow (1894). 21 U. (Ct. of Sees.) 337. a cootraot 
to deliver stones of hay of twcoty four imperial pounds was hold, under 
the WeigbU and Measures Act. 1878 (41 6s 42 Viot. o. 49). m. 14, 19, 
not to be void as a transaction by impt^rial wugbt of the pound; compare 
Sorik E<uUm Breweries, Ltd. v. (1904). 01 I^. T. 78 (false trade 

d(>soriptioo under the MerobaudUe Marks Act, 1887 (50 A 61 Viot. c. 28), 
s. 2 , of a kilderkin " (a barrel containing less than eighteen galioos)). 
If goods are to be sold in a foreign oountiy by the weights and measures 
of that eonntry the contract may be made in terms »(such w^hts and 
measures in the United Kingdom {Rceseter v. (1853), 8 Each. 

361). As to the sale of intoxicating liquors, see pp 492, 493, peit. For 
preo^enta of coven ante by miaiag leeseea relating P* wei^og the minerals 
gotten, see Encyolopmdiaof Forma and Precedents, Vol. VIII., pp. 256,319. 
366, 357. 368. 413. 429. 428. For preoedent of a clause making provision 
for weigk^g quantities of oinerM supplied by instalments, see Enryolopmdia 
of Ponns and PreoedeDte. Vol. XI.. p. 580, 

(5) Weights and Heasurm Act, 1878 (41 A 42 Viet. o. 49), a. 19, which 
eoaeti that all the contracts, bargains, sale and dealiM, and the 
coUectioa of tolls dnd duties sforesaid. are comprised under the term 
“ trade " ; see Crie* v. ThenMd (1895), 64 L d. (n. c.) 316 s Enrris V. 
London CowfUy Council, [1896] 1 (}. B. 340. 
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CMpnlioiT measoxe is illsgil; and my pereoo selling bj anj denommatioD cd 
Uia of weigh! or mearare other than the imperisl weights or measures or 
some mnltiple or part thereof is liable to a fine not exceeding 40s. 
for every oSenoe (c). 
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938. Metric weights and meaenres may be la^folly need in 
trade (d). The Crown may, by Order in Gooncil, make tables aetting 
forth tbe equivalents of imperial weigbte and measures in terms o! 
the metrio system; and the validity of a contract or dealing is not 
impaired by any reference to such weights and measures, or by the 
oie of decimal subdivisions of imperial weights and measures, 
whether metric or otherwise (r). 


ihji ion 

4peUxctrte» 

weight. 


939- All articles sold by weight most be sold by avoirdupois 
weight (/), except (1) gold, silver,* and articlos made thereof, 
including gold and silver thread, platinum, diamonds, and other 
precious metals, all of which may be sold by the ounce troy or 
any decimal parts thereof; and (2) drugs when sold by retaU, which 
xn^y be sold by apothecaries weight 0?). 

£very person who acts in ofmtravoDtion of this provision is liable 
to a fine not exceeding £5(A); but this liability does not extend to 
tbe sole of articles in vessels not pur{K>rtiDg to contain an imperial 
measure, nor to tbe possession of vessels not used nor intended to 
be used as measures ^t). 


(e) Weights and Measures Act, 1878 (41 dt 42 Viet. e. 40). 19: but sew 
p. 492. po9l If. bewerer, a local meisure oousUU of lo many imperial 
pouods a sale is not illegal though a local meaiure is used (Z/mAm y. 
Bumyhrty (1854), 3 E. d& B. 054; Jpnu y. Gila (1864), IS J. Y. 472; 
Lang v. Camrroa (1894). 21 K. (Ct. of Sw.) 387). As to earthen 
Yoaeols as measoxea, see B. r. Aaltoa (1801), 3 £. 4 £. 668 ; as to 
ehuma Quad in coDVoyanoe of milk, see Homt v. London Coaaiy GouiKili 
n896] 1 Q. B. 240 ^ t. Ortnt IVcffcm i>AifV« (1906). 08 L. T. 767. 

The ooutCDts of measures can only be proved by productioa in oouit 
(Chtnii Y. W<it$on (1797). Peake. Add. Cas. 123). 

(d) Weights and Meafunw (Metric System) Act, 1897 (60 4 61 Viet. 
0 . 46). a. 8 (2), which repeals an analogous provision in tbe Weights and 
Measures Act, 1878 (41 4 42 Viet. c. 40). a 18. A table setting forth the 
standard of tbe metric lyitem in acoordance with this provision was made by 
Order in Council ol the 20th May, 1898; for the fflctrie measniea of Isngtb 
and capacity and metrie oubio measures sad metric weights, see also Weights 
and Measures R^ulations, 1907, Tables IX.—XII. 

(s) Weights and Measures Act, 1878 (41 4 42 Vkt. c. 49), a 21. 

(/) For the deflnitioa of avoirdupoii weight, see note (p), p. 468, onU. 
• (o) Weights and Measures Act, 1878 (41 4 42 Viet c, 49), a 20. 

(h) Ibid. 

(») Ibid., a 22. As to the sale of intoTioatingliquoie in marked measorea 
see Add^ v. Btaks (1887), 19 Q. B. D. 478; rayns v. Tbanoo (1890), 60 
Ia. J. (h. c.) 2. Tha Lteensisg (Consolidation) Act 1910 <10 £dw. 7 4 1 
Geo. 4 0 .24), a 69, enacti that evwy such sale of a quantitF **not in cask 
or bot^ ** and not • less than half a pint '* must be in measvei marked 
ao'ording to the imperial eiaadsrdi." Beer barreUhave b^ hedd to be 
meaiuree (8pMcsr t. TiO (1897). All wood. Appeal Caaes under the Weights 
and MeasuM AeU, 367). The Weights and Heasures Act, 1878 (41 4 42 
Vtet a 49k a 24, proridsa a peoal^ on the nnauthoziaed nae of wMghti 
and measorea, and now thia pr<'YiSMs eoniignwi have bean ooovietM for 
laing atjnst weights to obssk delircrias {Bofdor v. BobotU 4 Cp» (1880), 
44 J. P. 866). 
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MO. Adj penoD vho prints, ^nd tnjiderk ol a market or otiier 
poroon «bo miken an; ratom, prioe lift, price onrreot, or an; 
journal or other paper oontaxning an; prioe lilt or price onmnti 
m which the denominatioiu of weights and measures quoted or 
referred to denotes or implies a greater or less weight or measure 
than is denoted or impliM b; sooh denomination, is liable to a 
fine not exceeding lOi. for ever; cop; of the return, price list, price 
current, journal or other paper published b; him (i). 

941. Ever; person using or having in his possession for use lor 
trade an; unjust (f) weight, measure, scale, balonce, steeljrard. or 
weigbinn machine (m), or wilfull; committing an; fraud in use of 
an; wei^t, measure, scale, balance, steelyard or weighing instrument, 
and ever; person part; thereto, is liable to a fine not exceeding i)C, 
or, in the cose of a second or subsequent offence, X20, and 
the weight, measure, scale, balance, steelyard or weighing instrii* 
luent is liable to be forfeit^ (n). An; person wilfully or knowingly 
making or soiling or causing to be m^o or sold anv blso or unjust 
measure, scale, balance, etecljard or weighing machine is liable to 
a fine not exceeding £50 (a). 


(k) Weights aud Meuutfs Act, 1B7S (41 4; #3 Viot o. 49), S. 33. 

(l) L'DjuitDcaa is a question of (act, sod where juiUoci have found that 

fact, tho conviction must he affirmed (K. v. Ifojenaati (ISSO). 44 J. P. 793 : 
f/nrrit v. AUwood 57 J. P. 7). A loaded rcxnovahlM ball has hmi 

held to be DO part of the acslei (Corr v. $iriiie«p (1858), L. H. 3 Q. II. 43H) 
Kartben veaseU used as meuures are liable to seUnre if an jest 

V. Tcung 5 Exeh. 408). An employer oannet be convicted u a 

Bervaot uses an unjust measure for bis own purposes (Anplo-Afasman 
Oil Co.. Lid. V. Hanning. [1908] 1 K. B. 536). 

(«) Weights and Ueasuies Aot, 1878 (4t 5e 43 Viet o. 49), s. 35; 
Weights and Mesaures Aot, 1580 (53 it 53 Viet, a 31)« i. 5; compare 
p. 404, yott In Lano v. BmddU, [1899] 3 B. 573, scales wore 
held to he unjust where a wrspper wss pla^ I oostb the scoop in the 
scale in order to facilitate the weighing out of a number ol parcels of a 
riven ffross weight which was to inoTode the weight of the wrapper: com. 
pare Lofuion and Horik Watem BaU. Co. v. (1S52), 35 J. P. 

ISl; Great WeeUm Baii Co. v. BaUie (mi), 29. J. P. 239; Booth v. 

(1873), L. B. 8 Q. B. 353; B. v, BaxenddU. lupm; Benton r, 
Bedford (ISSl), 45 J. P. 334; Biono v. Tyler (1904), 31 T. L. B. 33; 
London County CouneU v. Payae <3 Co., [1904] 1 K. 11. 104; londoa 
Ovate Councii t. Payne d Co. (No. 2), [1M5] 1 K. D. 410. In 
BeUamy T. Great Wuiin and Meiropoliton hairiee. Ltd. (190S), 9SL. T. 
757, ehumi used for the oonvevanca of milk by railwsv to London, and 
out of which the milk was sola to cuitomers, were held to be used for 
ooBvejaDoe and not for trad a 

(a) weights sod Measurea Act, 1675 (41 it 42 Viet o. 49), s. 25; 
Ws^hte sad Meaauisa Act 15S9 (53 A 63 Viet. c. 31), a. 3; compare 
p. 473, poet Aa to the aale of liquora in defective measorea. see £fUs 
r. JM (1831), 3 Stark. 33 ; Frond t. Better^ (1540), 11 Ad. ds EL 838. 

(a) Wrists and Measum Act, 1578 (41 it 43 Viot e. 49), i. 27; aee 
B. T. BatondaU, eupra, where a spring balance, which indicaUd eorreotJy 
whao she article weighed was lo the centre of the pan but inoomoily 
when it was away from it was bald to be unjust. 
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Part IV—Stamping and Verification of 
Weights and Measures. 
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Skct. 1* —Stamping with Denomination. 

942. The denomiimtion of every weight, except where the email 
size rendere it impracticable, must be stamped on the top outside, 
and that of every measure of length or capacity outside in legible 
figures aud lotteru; and no weight or measure not ia conformity 
with these requirements nay be stamped with the stamp of verifi¬ 
cation hereinafter mentioued {6). 

943. Every measure and weiglit whatsoever, and every weighing 
inHtrumont used for trade (c), must be verified and stamped by au 
in8|)6Ctor of weights and measures with a shunp of verification (d). 
Every |)er 60 D using, or having in his posseesion for use, for tr^e 
any measure or weight or weighing machine not ao stamped (c) is 
liable to a fine not oxceoding £5, or in the ease of a second offence 
i;iO, and to forfeit such measure, weight, or weighing machine; and 
any contract, bargain, or sale, or dealing made by such measure, 
weight, or weighing machine is void (/). 


PeBSItlcfi. 


, 


944. Any Iverson forging or counterfeiting any stamp used under 
the Weights and MeasuroH Act, 167S(g), or under any enactment 
repoalod thereby, for stamping any measure or weight, or wilfully 
increasing or diminishing a weight so stamped, or removing a stamp 

{b) Weights and Mcuoret Act, 187B (41 Al 42 Viet. e. 40), a 28 ; Weights 
sod Measures Act, lfHl4 (4 Edw. 7, c. 28), a. 13. 

(r) Compare rioU (6), p. 480, anU. Weighing iustrument'' is defined hj 
iho Wdghii and Measures Act, 1880 (62 6; 63 Viot. c. 21), i. 36. to include 
** scales with the weights belonging thereto, scale beams, balaucoa, spring¬ 
ing halaoccs, steelyards, vcigl^ug machines god other iostrumeuts lor 
woialhig.** 

tvoi^'UU and Measures Act, 1878 (41 6c 42 Viet. o. 42). B. 28 : Weights 
and .Measures Act, 1889 (62 6c 63 Viet. e. 21). a 1 (1). 

(e) See Starr v. SlritAfer (1872). L. R. 7 C. P. 383, where the stamp had 
bfcome oblitcraUd, but it was held that the fact that the weight had 
been sUimpod and was just was a good defence. It ia no defence to a 
prosecution onder this proriaion that the local aatbority has not mode any 
provi^on for stamping measures of a particular capacity {Hayleff t. Taylor 
(1900). 82 L. T. 803). 

(/} Weights and Measures Act, 1878 (41 6c 42 Viet. c. 49), s. 29: 
Ws^hts and MAuures Act, 1889 (52 6c 43 Viet o. 21), s. 1 (2): 
Ko^iasoa v. OotaiM (1910), 103 L. T. 248 (a milk earner left on the 
doorstop of a purcoaser woo bad ordered it an ordinary can with a lid 
uHcd for deliTering milk, which be had filled from the tap of a chum, and 
stated in reply to an inspeetor that he had delivered to the purohaaer " a 
pmt of milk ; the can wu of the correct capacity—one pint—when the 
liil was olos^, but was not stamped sa a measure, ud it wsa not com- 
plctely filled when the Inspector measured the milk, with the reeult ^at 
the quantity sold as a pint was deficient by half an onnoe; it was held that 
the can was being used as a measure for trade within the meaniug of itt 
We^hle and Measures Aet, 1878 (il 6c it Viet c. 49), a 29. aud that as it 
waa unsUmped the milk'eamer was liable to the penal^). As to ^ 
▼eiifioattan of coin weights, see title Coksnnmovan l^w« Tot Tl., 
p. 4691 oad oompvo p. ali, 

(I) 41 * 42 Tiet 0 . 40. 



PAftT IV.—StaITPING AKH VSRIVlCAnOK. 


47a 


from any weight or meeeure or weighing or measnriog instmmeQt, 
ie liable to a fine not exceeding £60(J^); and any pereon knowingly 
ueiog, sellings uttering, diepoeing of or exposing for aale any 
measure or weight with a forged or counterfeited stamp, or a weight 
80 increased or dimmiahed, ii» liable to a fine not excojuling XIO, and 
all measuree and weights with a forged or oounterfeit stamp are 
forfeited (fj. 


SacT. 2.—Fm/frrtfwn. 


945. Ereiy weight and tneasnro and 6\*cry weighing macliinc 
used for iruie uukI be stamiiod by an loapector of weights and 
moaauroH appointed by the local authority, which must from time 
to time fix the timea and places within iU jurisdiction at which each 
inspector ao api)ointed must attend for the purpose(i). 

The inspector must attend with the local standards in liis custody 
at such time and place as is fixed, and examine every moasitro or 
weight which is of the eatno denominaljon os one of tlio standards 
brought to hini for the pur|ioe6 of verification ami com)»aro it with 
that standard. If he fimls it correct he must stamp it with a 
stamp of voribcation in such manner aa Wt to prevent fraud, and 
must also stamp on measures or weights of a quarior of a pound or 
upwards a name, numtwr, or mark distinguishing the district for 
which ho acts. He must also enter io a l)ook kept by him minutes 
of every such verification, and give, if required, a certificate under 
his hand of every such stamping (f). 


946. Aji inspector appointed by the local authority for a eoutity 
may enter a place within the district of an inspector apiwinlod by 
any other local authority and there verify and stamp tho weights and 
measures of any person residing within his own district; but if be 
knowingly stoiops a weight or moasuro of any person residing in 
tbo district of an inspector legally appointerl * v another local autho' 
rity he is liable to a fine 00 k exc^ing 20«. for every weight or 
measure which lie so stamps (m). 

947. A weight or measure duly stamped by yi inspector js a legal 
weight or measure throughout the United Kingdom, unless found 
to be false or unjaat, and is not liable to be roatamped because 
uied in any place other than that in which it was originally 
stamped ( 0 ). 

946. The Board of Trade may, if it thinks fit, at the expense 
of the local authority, deposit with any inspector of weights and 
measnres copies of any of the metric standards in the custody ot 


(k) WeigbU aod Meaiuree Act, IS7a (41 A 42 Vki. c. 49), s. 3S; WeigbU 
and Meaaurea Act, 1904 (4 £dw. 7, c. 28), a. 10. 

(i) Weights and Ueasures Act, 1878 (41 h 42 Tick. c. 49). 1 . 32 ; see 
Oil Cs., Ltd. t. I K. Jl. 636; note (a), 

p. 469, anU. 

(k) WeigbtA and Uessores Aet, 1878 (41 A 42 Viet a 49), a. 44; Weights 
and Heasurea Act, 1889 (62 & 63 Viot. e. 21). s. 1 (lb 
(<) Weights and Ueasurea Act, 1878 (41 A 42 Viet c. 49), 1 . 44; compare 
B. V. (1859). 1 £. A E. 816. 

(w) WeigbU and Ueasoree Act, 1878 (41 A 48 Viet a. 49b s. 44. 

{«) Shd., a 46. 
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the Board, aod cauBa to be Terified with an; oop; eo dep^ited any 
metric weight and meaeore which can, under the Weights and 
Measures Act, 1878 (b), a. 88, be compared with the metric etandarde 
in the custody of the Board (e). 

Bsct. 8.—and Appointvient of JiMpeetori; 

949. Every local authority must from time to time appoint a 
aufiicient number of inspectors of weights and measures for aafely 
keeping the local ntandards provided by such authority, and for 
the discharge of the other duties of inspectors under too Weights 
and MeasiireB AcW(d)f and mav suspend or dismiss any inspector 
appointed by it, or appoint additional inspectors as occasion may 
reijuire. The authority must give reasonable remnneration to 
each inspector for his duties, and may, if it thinks fit, appoint 
different persons to be inspectors for the verification and for the 
inspoction respectively of weights and measures (<). 

950. The Board of Trade provides for the holding of exatnioa* 
tions for the purpose of ascertaining whether applicants for the post 
of inspector under a local authority nominal^ by that authority 
possess sufficient practical knowledge for the proper performance of 
the duties of an inspector of weights and measures, and for the 
grant of certificates to persons who satisfaetoniy pass such examina¬ 
tions ; no person may be appointed as an inspector unless be has 
obtained such a certificate (/). 

The Board may, with the consent of the Treasury, from time 
to time fit tho fees to he charged in respect of such examina¬ 
tions. Such fees must be applied in such manner and to such 
extent as the Treasury may from time to time direct in aid of 
money provided by Parliament for the expenses of tbs Board 
under tno Weights and Uoasuree Act8(d), and if and as fur as 
not BO applied must be paid into the Exchequer (f;). 

(b) 41 k 42 Viet. c. 40. 

(t) Weights and Measures Act, 1S80 (52 k 53 Viet c. 81), a 2. 

(4) As to these ActA see notc^ (a), p. 4S0. anU. 

rs) WfiuhU and Measures Act, 187S (41 k 42 Viet c. 40), s. 43 ; as to the 
Talidity oi appoiDimeots under an earlier Act, see B. v. JwU (1554), 3 
E. & B. 640: B. v. BuU (Bsoerdar) (1538), 5 Ad. k £1. 635 ; v. 
SknncoodiiStSl^E.k'R.m ; B. V. Bmn J«jl^(18l8), IB. & Aid. 65S. 

{/) Weights and Ileasum \et, 1859 (52 k 53 Viet o. 21), e. 3; Weights 
ana Measures Act 1004 (4 £dw. ?, o. a 6 (1), (2). The prorisiocLS in 
the Weighto and Measures Act. 1880 (52 k 53 Viot e. 21), a 11 (1), (2), 
ro£u]ating the mwiatmeot of isapeotors made after the Ut Janus^, 
IsV). were exteoaed by the W^bts and Measures Act, 1004 (4 £dw. 7, 
0 .25), a 8. which repeatt the Wm^ts and Measures Act, 1880 (52 5c 63 Viet, 
e. 21), s. 11 (1), (2). Inipeotors of weights and neaaurea must make 
tliems^TSi acquainm with the fmvisions of the Weights and Messoies 
keti (tse note (a), p^. 460, eats) and various other enaotmenta, sui± u 
the Coal Mines B^rulatiou Aei, 1SS7 (50 k 51 Viot. o. 55); Faet^vy 
i&d Workihop Aei, 1001 (1 £dw. 7, c. 22); Markets and Fairs Qaasee 
Aclk 1547 (10 k 11 Tiet o. 14): Msrketa and Fairs (Weighing of Cattk) 
Ae^ 1887 (50 k $1 Viok e. 27). 1801 (54 & 56 Viot. e. 70). inddentally 
eoBaeetsd with the sofiim: see Weights sod Measures RegulatloBi, 1007. 
SohediM (lAstruotio&s lo Inspectori), i&sWuctaoo I; aad aoapare iM* 
iastruetta 5. 

(g) W6^tsaadMaMV6sAet.l880(52fr5l^te.21),all; 




Pabt IV.—STAimre avd VmmcAisoir. 

9fiL An iD^eotor moit forthwith oq hifl oppoislmoat onttf into 
a reopgniaaoM to the Crown, to be sued lor in a eonrt of reei^, for 
the Bun of A200 for (be dne performance U the dotiee of hie office, 
and for the due payment at the tim^ fii^ by tbe beat authority 
appointing him of ail foes received by him under the WeighU and 
Meaauree Acte (A), and for the Bafetjr of the local atandarde, etamps, 
and appliances for verifioation committed to hte charger and for tlteir 
surrender immediately on his removal or other oeesation from office 
to tbe person eppointi^ by the local authority to receive thein(i). 

963. An inspector may not, during the time he bolds office, derive 
any profit from or be employed in the making, adjusting, or selling of 
weights, tneasnraSr or meaBnring or weighing instrumeuts. Whore, 
however, it appears desirable in any district, on the representation 
of tbe local authority, for au inspector to be allowed to adjust 
weights and measures and measaring and weighing macl)ines, the 
Board of Trade may, if it thinks fit, autboriso an inspector appednied 
hj the local autliority for that purpose, who may make such barges 
for any adjustment as tbo local authority approves, and must 
account for and pay any money received by him ui respect ct such 
charges as the local authority direct (k). 

963. Any person, not l)eiDg au inspector duly appointed under 
tbe Weights and Measures Acts (ft), who acts os an inspector without 
having obtained a certificate under thoso Acts ie liable to a fine not 
exceeding i'lO, or in tbe case of a second or subsequent offence sot 
exceeding A20 (t). 

Sect. 4.—Potreri ami DutUi of Imprcton. 

964. Every inspector (m) authorised in writing (n) under tlie 
hand of a justice of the peace, and every justice of the peace 
may, at all reasonable times, inspoet all weigi»>a, moasureH. scales, 
balances, steelyards and weighing machineH within his juris* 
diction used by or in the possession (o) of any i»ei*soii, or on 

and MoMaros Act, 1004 {4 Edv. 7, c. 20), s. S (4). au Order of tbe Boanl 
of Tr^e of the 2Stb December, 1904. Cxet tiro foe eborgeiblo in respect of 
persons nominated by a local authority for the post of inspector at £1 lOt. 

(ft) As to these Acta, see note (a), p. 460. cnU. 

(i) WeighU and Moatares Act, LB7S i41 Sc 42 Vici. c. 49). s. 43. 

(k) Weights and Measures Act. 18H9 (02 A G3 Viet. c. 21), a. 12; 
eompare Weights and Measures R^ulatioas, ]0i>7, Schrdulu (itistnetious 
to loapectors), instruction 37. 

(l) Weights and Measures Act, 1904 (4 £dw. 7. c. 23), a. 8 (3). 

(m) As to the special duties of insp^ion) with reference to the solo of 
(‘oaJ and other commodities, see pp. 490 A $eq., pott^ 

(s) A geMral wanant from a justice of the pcscu U saffleieot aathurity 
for on inspector to enter any premises witiioui bu obtaining a ipodal 
wanant for ^ purpose, but he must, if called opfm to do so. produce hii 
warrant Mors he can compel the production of veights and msaiuius or 
iastruineats (ffvAftM ▼. (ll42), 6 j. P. 313 ; iTmftotf v. JehMon 

(1844), 1 Cor. A Sir. 329). He m not anthorised to esiie cealss and keep 
Um forfeit (Tftomni v. StspftsMsii (1863). 2 E. A B. 198). 

{•) See Bmiih v. JTeto (18M). 80 J. P. 617, where it was held that a 
man (a not neoesoarily in poosearfon of tbe weights and laessuru and 
ioitnssenta in a abop if be nss been merely left In charge U aach shop 
diiiag the temporary sbecnce of his miitsr. 
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aoj premiBes for use for trade, and compare them with the 
local Btaodarda, and seise and detain any of them which are 
liable to be forfeited in parsnance of the Weights and Measnres 
Acts (p). For the pnr[>OBe of such inspection be may enter any 
place, whether a hdldiog or in the o^n air, whether open or 
enclosed, where he has reasonable caose to believe that there is any 
weight, measure, scale, balance, steelyard, or weighing machine which 
be is authorised by those Acts to inapect. Any person neglecting 
or refusing to produce for inspection all weights, measures, scales, 
balances, steelyards and weighing machines in his possession or 
on his premises, or refusing to permit the justice or inspector 
to examine thorn, or any of them, or otherwise obstructing ^ or 
hindering such justice or inspector, is liable to a fine not exceeding 
or, in the case of a second offence, i*10(r/), 

955. Any iiu^iwctor who stamps a weight or measure in contra* 
vontion of any of the provisions of the Weights and Measures 
Aets(p), or without duly verifying the same by comparison with a 
local standard, or is guilty of a breach of any duty imposed on him 
by those Acts, or otherwise mi.^tconducte himself in the execution of 
Ins office, is liable to a fine not exceeding £S for each offence (r). 

966. An iDS()€ctor of weights and measures may take, in respect 
ol the verification and stamping of weights and measures and 
weighing instruments, such fees as may be specified by His 
Majesty by Order in Council and no others, and any Order in 
Council made for this pumse may bo varied and revoked by a 
subsequent Order in Council (i). 

957. No discount, commission, or rebate of any kind may be given 
nor any allowance ma<le by an inspector or by tlie local authority 
for the use of tools, preuuses, nmehinery, or instrumontB, or 
assistance rendered lor the pur|) 08 e of verification of stamping, 
except where they take place on the promises of a glass or earthen* 
ware manufactory, in which case such adequate and reasonable 
allowance may made as may be agreed upon by the local 
authority, with the consent of the Board of Trade (t). 

95S. An inspector ol weights and measures may, with the cod* 


(p) As to these AcU. see nolo (a), p. 460, 

( 9 ) Weights and Measures Aot, 1S7S (41 L 42 Viet. 0 . 49), a. 4S. 

» (r) ibid., a 49. An inspector has been held to be not guilty oi 
misoondact for only defacing wetebu and a weighing machine found to 
bo nnjust instead of retaining thcB and instituting procac^iogs under 
this pmvision (fVeddsrhim v. omiik (1905). 92 L. T. 853). 

(t) Weights and Mcasorce Aet, 1889 (52 ^53 Viet. e. 21), e. 13, &ohed. I.: 
Weights and Measures Act, 1904 (4 £dw. 7, c. 28), s. 9. ^e Weights and 
Act, 1889^52 A 53 Viet e. 21), Sohed. 1., specifying the soale of 
lei's jtajable under iM., a 13, was repealed by the Weights and Measurri 
Aot, 1004 (4 £d«. 7, e. 2S), a 9, which empowos His Majesty to specify 
new lees by Order in Council; the fees now ia force were prescribed by so 
OrderinreuneUof thsJlst December, 1907 (Stat R. k 0., 1907, p. 1140). 
The Weights and Ifewuros Act, 1889 (51 St 53 Tict a It), a IS. is 
obUffatorr and imposes the duty of taking fees in all eases. 

{fi Weights and Memres Aet. 1859 (52 k 53 Viet, a 11), a 13; Weights 
and Meainrse Aet, 1904 (4 Sdw. 7, a 19), s. 13 (5). 
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laot of the IooaJ anihoritj, proeecQto before % oonrt of nunmuj 
jariadiction or jnatices %ny informaiioD, plain^ or proeeediog arieing 
under tbeWeighta aod Measures Acta (a)|Or in the discharge cd his 
duties as inspector (b). 


Part V—Powers of the Board of Trade. 

SiCT. 1 .—/ft Qencnl, 

959. The Board of Trade (c) has all the powers and performs all 
the duties relative to standards of weight and measure, and to 
weighing and measuring instruments by any Act or otherwise 
vested in or imposed on the Treasury, or the DomptroHor-Geiieral 
of the Kxchequor, or the Warden of the Standards; and all 
things done by the Board or any of its ofHcers or at its ofRce in 
relation to standards of weight and moasuro in pursuance of the 
Wrights and Moasures Acta(d) are as valid niidhavo the same ufteci 
and cousequonces as if they IkmI been done by the Treasury or the 
Comulroller-Oonoral, or other oflicur of the Kxchoquur, or by tlio 
Warden of tbe Standards, or at tho oflice of tho Exdie<]uer(d). 

Tho Board must conduct all such cnm]MriHonH, venficatiuiiK, 
and other operations with reference to standards of woight 'W'l 
measure, in aid of scientific research or olhorwiso, as it may Iiuju 
time to time think expedient, and to rei)ort U» Parliamunt on its 
proceediugs and business under the Acts («)• 

960. The Board of Trade iDUst(/) examine and test,with roforence 
to the material of which and the principle on which tliey are con¬ 
structed, all patterns of weights and zneu 'jres, and weighing or 
measuring instruments (or uso for trade suhmitt^ to the Jk)aru by 
local authorities or manufacturers of or dealers in woigliis, lueasuros, 
or weighing or measuring iDStrumtnU; and if uiK>n exumination any 
pattern is found not to be such os to, frinilitfilc the {KsrpotratioD of 
fraud they must give a certificate to that effect ainl cause the 
*)att6rn to be stamped with an appropriate mark. Kr<»in and after 
the granting of a certificate no inspi'Ctor may rctu.4r! to verify or 
stamp any weight or measure or weighing or njt'asuring instru¬ 
ment made in accordance with tbe pattern on the ground that tbe 


(a) As to these Acts, see note (n). p. 460, anU. 

(S) Weights and Meuuns Act, 1904 (4 Edw. 7, o. 28), s. 14. A slnulsr 
power is vested by the Fsetory and Workshop Act, )901 fl Edw. 7, c. 22), 
s. )20« in inspectors under tbe Fsetory Acts. As to the books to be kept 
by inspoeton, the custodv of itandor^ sod equipment, aod tbeai duties 
ss regards inspeotioo, vermestiOB sod itsenping. Ace Weight« s&d Uesiums 
Beguatioos. 1907, Bcbeduied&structio&siu ]iirpecton),iiutruotioiisfr—63. 

(e) As to the power of the Board of Trade with iWAt to stoadards and 
the eos^y and venfiGStioa thenot see pp. 466, 460, mIs. 
ii) WeifhU sad lleasurei let, 1S7S (4i it 42 Tiot. e. 49), s. 19. 

{$) JM. Ai to these Acta, see noU (e). p. 460. aots. 

(/) This duty is apparently caforoeable by mudamas (£. v. ,7ouM Stedk 
Cos^AtM (%islw) (1969), 21 Q. B. D. 131) 
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or principle is sod) as to iscUitote tho perpetratioD i>( 
frand; but if upon examiDstioD the Board deolioaB to give a 
certificate, no weight or measnre or weighing or meaearing 
instriimeDt made in aceordanoe with tiie pattern is to be deemea 
legal, and no inspector maj Terifj or stamp anj such wei^t, 
meaenre, or instnunent(g). 

96L The BMrd of Trade maj, on sncb examination and testing 
with reference to the material and priocipU of construction of 
patterns of weights, menaures, and weighing or measnring instm- 
ments submittfS to them, and also on the examination or testing of 
weighing or measuring instruments, and on the comparison and 
veruicatioo of weights and measures (not being standards for the 
use of a local authority, and not being coin weights), take such 
feee as may from time to time be approved by the Treasury; such 
fees must be applied in such manner and such an extent as 
the Treasury may from time to time direct in aid of money pro- 
vidoil i)y Tarliament for the expenses of the Board under the 
Woiglite and Measures Acts(/r), and if and as far as not so applied 
are to U paid mto the Exchequer (i). 


Scot. Making of Regulations. 

962. The Board may make general regulations (ft) known as the 
Boanl of Trade regulations with respect to:—(1) tlio vorification and 
stamping of weights and measures, and weighing aud measuring 
iiistrumenU. including the prohibition of stamping in cases where 
the nature, denomination, materjal, or priuciple of construction of 
tlio weight, measure, or instrument appears likely to facilitate the 
par|M)tration of fraud; (3) the circumstaoces and conditions under 
which and the luanner in which stamps may lie obliterated or 
defaced; (8) the tests to bo applied for tnc purpose of ascertaining 
tho accuracy and efficiency of weights and measures and weighing 
and ineaHunng instruments; (4) the limits of error to lie allowed 
on verification and to be tolerated either generally or as res^iects 
any trade (f); and (5) generally for the guidance of local authorities 
in the execution and performance of their powers aud duties under 
the Weights and Measures Acts (ft). 


( 9 ) Weights ud Measures Act. 1004 (4 Edw. 7, 0 . 28). s. 6. 

(X) As Uj Ihoee Act^. t>ee note ( 0 ). p. 460. onle. 

(t) WtighU and Measuru Act, 1886 (52 & 63 Viot 0 . 2t). s. 8 ; Weiehts 
and Measures Act. 1604 (4 £dw. 7, e. 28), e. 6. 

(it) Weiabts and Measorea A at. 1604 (S £dw. 7. c. 28). •. 6 (1). In 
pursuance of this proTuion the Board has baued the Board of Tndc Weiftits 
and Meaaoree Begulationi (StaA R. it 0.. 1607. p. 1076), whi^ take thr 
place of eU local bjedajn made under the Weighttand Maasima Acts, 187 H 
(4l 42 Tict c. 46) and 1889 (62 3t 63 Viet. 0 . 21). excepting bve-lawa 

moder tbid.. Part 11.. relating to tbs sale of coal. S^sdols to thm 
RsguUtioui ootapiSMs Uis Instmotiona iesnsd bj tbs Board to Inspectois of 
Wsigbto and Meanzes. As to tbs other pewen of the Board with nforeosc 
to ▼srtftsatica ste., sse ^466 ass.. anU. 

(i) An Order in ConnsU of tbs 20th Dsesmber. 1907 (8Ut. R. 4 0., 
1607, p. 1184). defines the Umits of error to be kklsraM by local antbo- 
ritisk. 



Paat V.--Powifts Of ni oi 

963. AnT BQch regnlfttioDa ifiBued the Board of Trade maj 
coDfer on iocel aotboritiee ^i?er to i^e Bpeoial regalati^a as 
reepectB their areee in relation to the iDspeotion of wei^ii and 
meaenres and weighing inrtrumente, and to other matters which, 
having due regard to uniformity of administration, appear to the 
Board to be matters which can be better regulated by special 
regulations (m). 

964. Tile Board of Trade regulations, which must he,laid l)oford 
Parliament as soon as may be alter they ore made, have effect %« 
if they were enacted in the Weights and Meoenree Act, 1904 (n), 
and any inspector who refuses or wilfully neglects to act in accord* 
ance therewith is guilty of an offence under the Weights and 
Measures Act, 1678(o), s. 49 (|>). 

8 bct . of pifftrenen, 

966. Any difference arising between an inspector of weights and 
moMAurefl and any other person os to the meaning or construction 
of the Board of Trade regulations, or as to the method of testing 
or verifying any weight, measure, or weighing or measuring 
instrument, must, ou the request of either party, be determined b) 
the Board, whoso docision is final (q). 

966. The court before which any proceedings under the Weights, 
and Measures Acts (r) are being taken most, at the roquest of either 
party, and may, without request, refer to the Board of Tr^e ihv 
question as to the accuracy or efficiency of any weight, measure, •» 
weighing or measuring instrument, the accuracy or efficiency of 
which is in dispute, and the decision of the Board is final, any 
expenses incurred by the Board in making any test tor tho purpoMn 
being i»aid by the complainant or defendant as the court by order 
may direct <#). Such references aregovemofi by the Board of Trade 
Arbitrations, etc. Act, 1674 (t). 


Part Vl.—Special. Provisions. 

Bbct. 1.—CoaL 

967. Tbo Weights and Measures Act, 1678 (o), A]jplies to all the 
weights, balances, scales, steelyards and weighing inachinea used at 
any mine for determining the wages payable to any person 
employed therein according to the weight of the mineral gotten by 

(«) Weis^tt and Ueisiini Act, 1904(4 Edw. 7. e. a 5 (S). T%e 
power of lueh ^soiaI regnUtions beo not yet been coafeited on 

lociil authorities. 

(a) 4 Edw. 7. 0 . 23, a 5 (3). 

(•) 41 4 42 Viet. e. 49. 

(p) Weights asd Measum Aet, 1404 (4 Edw. 7, e. tS), a. 3 (4). The 
Wttrtts and Memres Act, 1378 (41 U 42 Viet e,48), a. 48, Impoies a 
piwty of £3 for eaeh ofleaoe. 

(f) Weights and Meuuna Aet, 1804 (4 Edw. 7, e. 88), s. 7 (I). 

(r) As to these Aets. see noie (•), p. 4S0. oak. 

(i> WeigfaU and Ueasurei Ael, 1804(4 E4w. 7, a 83), a 7 (9). 

(i> 87 3r 33 Viet, a 40, applied by the Weights ead Ifessum Aet, 1884 
(4 Edw. 7, 0 . 28), a 7 (2): eompne Peflerd ▼. 7»fW«r,[18(2] 2 K. B. 888. 
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SKrr. 1. him in likd manner as it applies to Weights, balances, loalesi 
CeaL steelyards and weighing machines used for ti^e(tt). 

TfiDM <»r 968. The weights, balances, scales, steelyards and weighing 

iupc^iioa* machines used, or in the i^oaseasion of any person for ose, at any 
mine must be insp(x:tcfl and examined by an inspector of weights 
and measures for the district in which such mine is situated once al 
least in every six months, and also at any other time when he 
has reasonable cause to believe that any false or unjust weight, 
balance, scale, steelyard or weighing machine is in use. He 
must also inH|icct and examine tho measures and gauges in use al 
the mines willtin bis district, but his iiiepectioa and examinatioo 
must not interfere with the use of those ordinarily used at th< 
mine (r). 

rovemoc J^*or the purpose of such examination and iuspectiou an inspectoi 
taipector. may, without any Auth(»riHatinn from a justice of the poaco, exercise 
at or III any mine, asroeiiecteall weights, measnres, scales, balances 
steelyards and weighing uiachinee used, or in the possession of an} 
pc^rson lor use, at or in that mine, all such powers as he could 
oxcrcise, if authorised in writing by a justice of the peace, undei 
the Weights and Measures Act, 1878 (n), s. 48 (h), all the provisions 
of which, including tho liuhilUy to penalties, apply to any sucli 
iiiHjiection ; but the inspector must not in fulMing his dutiei 
impede or obstruct the working of the mine(c). 


969. All coal mast he sold by weight only, except where it it 
sold, by written consent of the purchaser, by boatload, or b} 
WAguns and tubs delivered into his works from the oolliory; an} 
{HtmoD H( [ling coal otherwise is liable to a fine not exceeding 
for every such sale (d). 


Wdffhi Whore any quantity of coal exceeding 2 cwts. is delivered 

tiokci. ^ purchaser the seller of the coal must, before any part of it 

is unloaded, doliver or cause to bo delivered, or sent by post to 
him or bis ser\*ant, a ticket or note (c) in tho prescribed form(/), 


{%) Coal Mines Regulation Act, 1B87 (50 & 61 Viet. c. 68), i. 16 (1): 
to the weighin| of coal geaenlly, eco title Mikes, Miverais, akd 
QuarriSS. Yol. XX., pp. 697 el Mg. 

{V] Coel Miuee Regu^on Act, 1887 (60 & 61 Viet. o. 68), s. 16 (8). (3) 
(a) 41 & 42 Viet. c. 49. ' ' ' 

V (S) As to these powen. see p. 475, anU. 

(e) Ooa) Mines BegulKtion Act, 1887 (50 A 51 Viet. e. 68), b. 15 
(5)- 

(8) Weights sod Measures Act, 1889 (68 A 63 Tict c. 21), s. 20; compare 
Loudon Coal Act* 1831 (1 A 2 WilL 4, o. Ixxvi), ss. 42, 44, rcgr^ting the 
Isle of coal in the eitaes of London and Vr'estminster, as to whiS see 
Xkoi^ (1), p. 4S1. po*t.^ 

(e) A ticket must & delivered with each cartload if more than one oart* 
load is required (^laagoe v. filottsr (1896), 12 T. L. It 336). 

(/) ^ We^hts sod Measures Act, J889 (52 A 63 Viet. o. 21),dobed. HI. 
The weight ticket or MpaiAmsat note must contain the names of the 
buyer, of tho seller, sou of person iu charge of the vehicle: it must 
•peolfy^s amount of ooM to be reetived, adding, when the coat is sold in 
sa cks , tM niuuber of sacks and the weight in hundredweigbtaooDUmed in 
each sack; whfu the coal is told to bulk, the weight of ooaTaod vehicle, taie 
wei^t of vehiele, and net wel^tol ooal therewith delivered to tbi« purohsitt 



P4BT TI.—V lauKs. 


*1 


or one to the like effect (^y It the eellar faSe to oomplj irith tbii l. 
proYiBon. or if the qaanti^ of ood ie lees than tlut expreaeod in OeaL 
the note or ticket (h), he ie liable to a fine not exceeding £6; and 
an; Mraoo in charge of the TehJele in which the coal ie conveyed 
is lii^le to a fine of the eame amonnt if be refasee or neglocte to 
deliver the ticket or note to tba purchaser, or to exhibit it to an; 
inepector of weights and measuree or other officer (i) appointed b; 
the local authohi; when requoeted to do so(k). 

971. If coal exceeding 2 cwte. ie oonveyed for delivery on Stlit&bail, 
sale in bulk the seller must, unleee the vehicle is provided by 
the purchaser, cause the weight of the vehicle in which the 
coal IS conveyed, as well as that of the coal, to be previously 
ascertained b; a weiglung instrument stamped by an mspecU)r 


must also be stated. The presoribed form eoncludoi with a summary of 
the pro vial uns stated in the text, llie trade name (oot noceesarily thu roaf 
name] of tbs seller is all that it is Dscesaary to enter on the ticket (Caewrtm 
V. Tyitr, [180012 Q. B. 04). Except in the case of a sale io bulk (compare 
Weights and MeaHums Act, 1880 (52 L 83 Viet. e. 81), a. 20: eoe tho tc^l, 
ia/ra), the coal and the cart may be weighod and the ticket may be filled 
up on ibe premiioeof the purcaaesr (Adwards v. (18001 \ Q. B. 

440). 

(o) Weights and Meaeures Act, 1880 (82 & 63 Viet. o. 21), t. 21 (1). 

(a) It tbo amouQt U described as 2 loua in twenty sacks of 2 cwts. eeo b it 
ii not neoeasary that each sack should eontau exactly 3 cwte., but the total 
nnaotitj must correspoDd with the total weight on the ticket {(?cd/rsy v. 
[(adjord (1806), 78 L. T. 224). As to delivery in sacks in soparaie load>. 
see Kyle v. Duaidofi, [1908] 2 K. B. 203. 

(s) See Akv v. Farr^ [1608] 1 Q. B. 836, where it was hold that, as tho 
selection of epecia] porsoue fur tbe purpose was oontemplated, a byedaw 
aoder tbe Weights and Ueasares Act, 1889 (52 k 53 Viet. c. 21), s. 28 (soe 
p. 483, post). empowsiiDg any constable to demand tbe re^wei^ing of coals 
was uoroasoDabJe, and altbough the re^woighiug was demanilod by an 
inspector of weights and mcasnree tbe conviction was quashed. 

(k) Weights aod Measures Act, 1889 (82 k 61 V*ct. o. 21), s. 21 (2), (3). 
The London Coal Act, 1831 (1 & 2 Will. 4, c. Ixx^i.), s. 82 (which is still 
in force (i/o«ykfoav. FmtD rMhtre,lAd„and WitfsArr,[1013}2 B. 343)), 
enacts that aojoannan or driver of any cart, wagon, or other oarriage laden 
with coals for sale, to be dcliTcrod to the pur^aser or purchiseri thereof by 
any seller or sellers of, or dealers in, or carrier or earners of coals from any 
ship, lighter, barge or other craft, or from any wharf, warehouse or other 
pIsM within the cities of London and Westminster, or within the distance of 
twenty-five miles from the General Post Office, who Uss not placed In, on, 
or nnaer his cart, wagon or oamage a perfect weighing machine marked 
at tbe Guildhall, London, by tbe proper officer there, is LaUlo to forfeit and 

S ay any sum not exceeding £10 for every such offeuco, and the seller or 
Balers or carriers of such coal ie llalde to forfeit and pay any sum not 
exceeding £20. By tbe London Cloal Act, 1831 (18c 3 Will. 4,e. Jxxvi.hs.48, 
all coal sold within the limits of the Act mutt he sold by weight. At to the 
s^ of emU in sacks under the Act, see CoAias v. Ifopwood (1846), 18 M. 8i 
W. 480 i as to weighifig the ooiJ at the roQuest of the ourchuer, tee 
8»Uk T. Wood (1889). 24 Q. B. D. 23, C. A., following Moroaitk v. 

(1847), 16 U. k W. 708. SUt. (1838) 1 8e 2 Viet, e, ei., s. 1. which pro¬ 
vides that the London Coal Aet, 1831 (1 8; 2 Will. 4, o. Izzvi.), and all its 
provisions, should be continued for tbe further term of lavea years from 
the 3Ut Deooml»r, 1838, has bem held to refer only to those prevtiioDS of 
the earlier Act which required to be so oontinoea tf they were not to 
expire, aod those "of its proTiaiona which were of a pennaoont nature 
(inelediog ihtd., s. 82) have not bessi abrogated {Eomgiulm v. Feor Dnikertf 
Ltd., maWiOeker, eupro}. 
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of weights end xaessares, od or near to the place from wbieb 
the coal is brought^ and must from tune to tiiiM cause the tare 
weight of the Tehiclo to be marked thereon in soch manner ae the 
iooal authority approvoe. In any euoh case the seller of the coal 
is also requir^ to insert, or cause to be inserted, in the ticket a 
statement of the correct weight of the vehicle or of the vehicle 
and of the animal drawing it, where both are weighed together with 
the load, as well as of the correct weight of oosi contained in the 
vehicle, and, on biilure to comply with these provisions is liable to 
a fine not exceeding £5 (mX A similar penalty is imposed on any 
person in charge of any vehicle in which coal is being carried who 
wilfully makes any false etaUmient, or does any act by which either 
the seller or pnrchaser of the coal is defrauded (n), and also on 
any person who, on the sale of coal in any quantity not exceeding 
2 cwts., franduiontly delivers to the purchaser a loss quantity than 
is agro^ to be 8o]d(o). 

972. Where coal is sold by retail for delivery at the place where 
it is kept for sale, and there ia not at or near such place any weighing 
instrument stamped by an inspector of weights and measures, the 
seller must keep such an instrument at that place and weigh any 
coal before its sale or delivery, if required to do so by any purchaser, 
inspector of weiglits and measures, or any officer appointed for the 
purpose by the local authority; and if he fails to do so, he is liable 
to a penalty not exceeding £*2 for a first offenca, and for any 
subsequent offence (pX 

973. The local authority may oroct and maintain fixed weighing 
instrumonts at convenient places for tho pur]> 08 c of weighing coal 
and provide and appoint projkor persons to keep and attend weighing 
instruments for that purpose, and any person so appointed who 
refuses, without reasonable excuso, to weigh orre*weigbany vebiclo 
or cool, or who weighs any vehicle or coal so as wilfully to defraud 
either the seller or the purchaser of coal, is liable to a fine not 
exceeding £5 (q), 

974. Any seller or purchaser of coal, person in charge of a vehicle 
iu which coal is carriM, inspector of weights and measures, or other 
officer appointed by the local authority for the purpose, may require 
any coal or any vehicle used for the carriage of coal in bulk to be 
weighed or re*weighed by any weighing instrument stamped by 
an inspector of weights and measures, and any person obstructing 
Iny such weighing or re-weighing is liable to a fine not exceeding 
£5. No seller of ooel or person in charge of a vehicle is, however, 
required to cany coal beyond such distance, not exceeding half a 


(h ** Comet w^bt'' of the horse and vcbtde loeoDi the eeirect weight 
M the time of loodin at the edler'a plsoe of btuioees (fimDlee d Sons v. 
Stndair, [ISeS] 1 Q. B. 170; compare BrordriM v. Pik$ d Smm (1004). 00 

tT.ess). ' 

im) W«|bii o&d Meoiiim Act, ISSO (5t it 0) Viet e. 21), a 22. 

21 . ^ 

(•) /M.,«. U. 

Ip) t. 26 1 eompeie note (i), p. 461, sat#. 

if) Wei^to oad Ueonim Aet^ 1660 (62 k 63 Viet o. 21), 4. 26. 
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mile, M ma; be preecribed by the local aQthorit;; and where mb 
coal* hu, at tiie iastanoe of the parobaeer, bem weighed v re¬ 
weighed, and toQnd to be of the weight stated bj the sellei or the 
peraon in charge of the Tehicle, tlM purchaser is liable to the 
paTment of all reaoonable costs actually incurred of and incidental 
to the weighing or re-weigbtng(r). 

975. Local authorities may from time to time make, revoke and 
alter bye-laws for—(1) regulating the sale of coal in quantities 
not exceeding 2 ewts.; (2) requiring, either generally or in specified 
clasBes of cases, a weighing instroment of a form prescribed by 
the local authority, to be carried in any vehicle in which coal 
is carried tor sale (i) or delivery to a purchaser; (5) prescribing 
the distance beyond which coal is not to ho earri^ for the pur¬ 
pose of being weighed or re-weighed ; and (4) fixing the fees to be 
paid for the ui^o of any weighing instrument maintained by the 
local authority. 

Every bye-luw made by a local authority must, before being 
brought into operulion, >)e approved by the Board of Trade, and be 
puidished in such )uaim<rr (us the local authority ihinks necessary 
for giving notice to persons interested, and a copy must also 1;^ 
sent to the Board (t). 

976. Any inHi)ector of weights and measures or oflicer Appointed 
by the local authority for Uie purpose may, at all reasonable times, 
enter any building or other place in which coal is sold or exposc<l 
for sale, and may slop any vehicle carrying coal lor sulu or deliver) 
to a purchaser and may teat any weights and weighing iustrumenls, 

(r) Wrights and Aet, 18S0 (St 6c 63 Vist. e. 21), i. 27. 

(i) A person oaTryiug coal for the purpew o( fuiftUiog ii^eoiflo onlors 
previously given docs oot carry it for sale within the meaoiag of such a 
l>yo-iaw, ovuo though there has bonu uo spocifie appropriation of siwuifio 
coal to the oustojuert (Ouofiu v. MaUhtW9 (1018). 108 L. T. 1010). 

(I) Wekhti and Heasun^ Act, 1889 (52 6c CS Vict c. 21), s. 28. By 
such bye daws, hues, rcouvcrable summarily, and not oxceouiug in oa^ 
i^!ise €6, may be imposed for tho brtiach of soy ouch byodaw (iMJ.). 
Dye-laws must bo reasonable; but the fact that a portion of a bye* 
law is uureasooablo or aUm vires does uot ip validate other parts of tost 
bjedaw (iLOfU Couafy CoMcit v. fZempArsy, [1805] 1 Q. B. 903. where it 
was held tliat a local authority may make a bve-law requlriag coal 
dealers to provide, and persoas offlploy**d by thorn la Maveyiug coal lor 
sale or delivery to a pux^aaer from or out of aay vehicle io carry with 
sack vehide, a correct aod stamped weighuig mscliioe of the form 
approved by the local authority). A bye^w requiririg every vebielo 
canrioc cool for sale to carry a weighiiig instromeat of a form ap^ved by 
the focu authority has, however, bSm held to be too vague to be reasonable 
(SittfUn V. CUrU (1802), 62 L. J. (ir. c) 178). lo v. Farrell, [1896j 
I Q. B. 636. and Criek v. iVscAoSs, ^906] 1 K. B. 501. it was held, uader 
a bye«law requiring means of weighing to be earned on carts, that suffioiout 
Wfiighti must be carried to weigh any sack of coal ia tbs part. Where a 
bye*law provided that the person in charge of every vehicle oanrtag 
eual for sals thaU carry Ihe^with a weighing instrument of a mm 
approved by the loeal authority, together with eorrsst weights,*' it was 
li^d that a person carrying coal for t£d solo purpose of folfilliDg ipecifie 
erdera, prsvioosly given, did oot carry for sale within the meaniDg 
of iha bye-law. even though there haa b^n no uaoQjudliional appropria¬ 
tion of spe^o ooai to cutomeis v« MatOmae, tupra); 

aompate Ward v. Pnihkiis (1908)^ 101 L. T. Ml; see title ioCAl 
QovnxicBXT, VoL ZU., p. 328. 
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and waigb any load* sack* or loss quantity of eoal found in anoh 
|daca or Tahicla,or which is in ooorae of delivery to an^ purchaser; 
and any person obstrooting or hindering an inspector is liable to a 
fine not excee^g £5, or in the case of a second or any sabeeqnent 
offence <E10. If it appears to a court of summary janediction that 
any load* each or lo&s quantity so weighed is of less weight than 
that represented by the seller (a), the person selling or exposing 
the coal tor sale, or the pereon in charge of the vehicle* as the case 
may be* Is liable to a fine not exceeding ^5 (b). 

977. On the application of the local authority of any area, and 
on teing satisSed that the provisione with respect to the sale of eoal 
therein under any local Act in force on the 1st January* 1690, are 
more stringent than the provisions of the Weights and Ueasures 
Act, 1869 (c)* His Majesty may, from time to time* exempt euch area 
from the provisions of that Act relating to the sale ot Mal» by Order 
in Council, to such an extent and under euch conditions as may 
appear expedient (d). 

8 SOT. 2.-^Hemny#. 

978. Herrings may be sold by weight* or number* or in bulk (e). 
Where* however* the Hoard of Agriculture and Fisheries has* on 
the application of a local authority* declared* by order (to be pub* 
liHhca in such manner as the Board direct) the Cran Measures Act* 
1908 (/), to be in force in the district of such authority or in any 
part thereof (g)i nny person bnying, selling* delivering* or receiving 
fresh herrings nay uee the measure known as the cran* the content 
or capacity ot which is determined by regulations made under 
e. 18 of the Herring Fishery (Scotland) Act* 1818 (/Op or a quarter- 
cran measure, of such capacity that four times its content when 

(a) A master does not necessarily make a representation by the repre* 
soulation of hie servant under this provudon (i£>S<rts v. IfoodwarJ (1890), 
98 Q. B. D. 412). Where* however* a coal dealer filled up a delivery check 
wliich was cveotuallv givea to a carman* the dealer was held to Lave made 
a representation, and was convicted of giving short weight {Baker v. i7erd 
(1894)* 68 J. P. 413^; and a coal deaJor has been convicted under tJjis 
provision for misrepresentation for naing metal labels indicating the weight 
contained attacbca to saoks, which did not in fact contain that weight 
(Frofiklss V. God/rey (1894), 63 L. J. (v. c.) 239). 

{h) M'eifhti and Meaaurea Act, 18S9 (62 6t ^ Viot. e. 21)* a. 29. As to 
tho liabilitj of the carter under this provision for a repreemtation by the 
seller, see PevI v. jfforgrsoow* [1908] 2 K. B. 289; AUy v. FamU, [1896] 
J Q. B. 636. 

(<) 62 6^53 Viet. c. 21. 

(d) Ibid., a. 30. As Order in Council uoder this provision was issued with 
respect to iNottin^affl on the Ut May* 1890(Stat. R. St 0., 1890*p. 1032). 

(a) Oran Moaaures Act* 1908 (8 £dw. 7* o. 17). s. 1. 

(/) 6 Edw. 7, c. 17. 

(o) Ibid., s. II (!)• Tho district or part thereof in which the Act is 
docUred to be in fotte inclndes ** the sea adjoining that district or part 
(ibnlV 

(h) bf> Geo* 3, 0 . 94. llus provlsioD, which with most of the Act was 
repealed as regards SMtlasd iy the Sea Fiiheriei Act, 1668 (31 dt 32 Virt. 
c . tf)* empowered tho^emmisnoocn for the Boning Fisheries ** to fix an6 
d etefin tne by rnles aad rsfulatioos*' the capacity* form* dimenrions and 
nilerials of cran measures and the method of maiug Ibem* and imposed 
peaaMei lor the infringeaeot of such rsfuiationi. 


Fist pBonaoHs. 




fll] 0 d with berrifigB are equal to one efiB(0* Aoj lo^MthQsib IWtl. 
appljing for an omer most for two we^ike at laaat.bwre^m ep^* 
eauon to the Board give noUoe of Ik intention bj adwraDg 
once at least in each of each weeks in one or more newspapers 
oireolati^ in its district, and no or^ can be made until proof of 
sueh adyertifieroent bee b^n given to the satisfaction of the Board 
end until a month after the date of the latest advertisement {j). 

979. A cran or quarter oran measure must be made in soeh Oma 
manner, of wood or other material, end be branded or otherwise 
marked by an inspector of weights and measures in such manner as 
ma; be prescrjbed(ii:); and w^n so made and marked suoh measures 
are the only legal measures for use in buying, selling, delivering, or 
receiving fresh herrings in any place in which the Cran Ueaauree Act, 

1908 (f), is in force. Any person using or having io bis possession in 
any place for any such purpose any ooh basket, or measure not so 
ro^e and roark^ (except as hereinafter provided) is liable on sum¬ 
mary conviction to a tine not exceeding £H for the first offence, 
and not exceeding £i0 for the second or any subsequent offence, 
with the forfeiture of the measure, and any bargain, contract, sale, 
or dealing made by such a measure is void(w). 


980. The local authority most fix tbe times and places within its wiScMioe 
district at which an inspector of weights and measures is to otmmmm, 
attend for the purpose of tho verification of the cran and quarter* 

cran measures, and the inspector must then and there examine ja 
the prescribed inauner any measures brought io him for verities* 
tion. If be finds the meesore to be oorrectiy made he must brand 
or otherwise mark it in the prescribed manner; but a oran or 
quartor-cren measure is not liable to be re-marked because used io 
any plaoe other than that to which it was originally marked. Any 
inspector who brands or otherwise marks a oran or quarter-oran 
measure in contravention of the Cran Ue:»sares Act, 1906 ({}, or 
regulations made there under, or without duly verifying it in tbe 
prescribed manner, or who is guilty of a breach of any dnty imposed 
on him by or under tbe Act, or otherwise misoonduete himself io 
tbe execution of bis powers, is liable, on sdmmary conviction, to 
a fine not exceeding A5 for each offence (n). 

981. An inspector, if authorised in writing by a justice of Um ?owtn oi 
peace, may at all reasonable times inspect all cran or quarter-cran <a>F«vtor. 
measures within his jurisdiction which mb used or are in the 
possession of any person, or any premises for use for trade in fresh 
nerrings, and may eeixe and detain any measure which is liable to 

U forfeited in pursuance of the Act, and may for tbe purpoee of 
such inspection enter any place, whether a building or a veesel or 
in tbe open air, whether open or enclosed, vliare he has reasonable 


(0 Cran Msssutm Act, 1908 (8 £dw. 7, c. 17), a l» 

0) iM.,a H (S). 

(«) Sm Crao MsMoree H^ulations. 1008 (Stat E. k 1901, p. 858), 
WMh provide, irUtr olio, for tbe dimeniioui sad made of seMructioa at 
csch messvo in both bssket as^ box forms. 

(I) 8 fidw. 7, o: 17. 

{m} IM., a 1. 

(a) IM., s. i. 
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came to diert ii any measore whieb be ia utborised to 

iflipeet. Any petsott who neglects or reftues to produce for snob 
inapection bR sudh 'foeesaree in hie possoorioB or on his premises^ 
or refoses to pennjt the office to examine them or aoT ot them, 
or who obetraets hit entiy or otherwise obetrocte or binaers hiiOi is. 
liable, on summary conTietion* to a fine not exceeding £5, or in the 
case of a seeOnd or eubsequeot offence £10 (o). 

An inspeclet may take, in respect of the verification and making 
of cran meaenree, only each lees as may be specified by Order in 
Cconoil (p), and he must at each times, not less than once a quarter, 
at the local authority direct, account for and pay over all tees so 
taken to the local authority or as it directs (7). 


982. Any person who forges or eounterleits any mark used for 
markuiff crsn or querter cran measures, or wilfully mcreaees or 
Jimmisijee the capacity of such measures, ia liable, on summary 
conviction, to a fine not exceeding 150; and any person removing 
a mark from any measure and inaertiug it into aoothor is deemed 
to forge or counterfeit such mark. Any parson who knowingly sells, 
utters, disposes of, or exposes for sale any measure with a fyged or 
counterfoit mark, or an^ measure so increased or diznini^^, is 
liable, on summary conviction, to a fine not exceeding £10, and all 
such measures are forfeited (rk 


983. Cran and qnarter*cran measures mado and marked under 
and in accordance with the Herring Fishery (Scotland) Act, 1889 («), 
and the Hrandiog of Herrings (NorthumWland) Act, 1891 (f), 
are legal measures lor use for buying, selling, delivering, oryeceiviug 
fresl) herrings in any place in which the Cran Measures Act, 1908 (u), 
is in force (v). Measures made and marked in accordance with the 
('rsn Measuroe Act, 1908 (w), are legal measures for use in the 
Ijcotcli herring fish mee, and in any area to which the powers of the 
Fishery Board for Scotland eiteud under the Branding of Herrings 
(Northumberland) Act. 1891 (f), and the powers of the Fishery Board 
for Scotland and of itf officers under m last-named Act cease to 
be exeroisaUe, solar as concerns the markmg or otherwise dealing 
with cran or quirler^cran in8asuree,in any part of an area in which 
the Cran Measures Act, 1908 (u), is put in forc6(a). 


(el Cfao Utmru Act, 1908 (S £dw. 7, c. c. 16). i. 3. 

An Order of the 23rd Jannsiy, 1911. specifies a fee of {d. (or each 
qaftrt«r.crt& and Id. for ee^ cran mearare (Stat. K. k 0., 1911, 9 . 4531. 
(V) Cno Measam Act, 1908 (S £dw. 7, c. 17). a 4. 

(r) 2M., i. 5. 

U) 52 A 63 Viol 0 .23, a 4. the provistoni of which are limiUr to thoio ot 
the Crea Measures Act, 1906 (I Edw. 7,o. 17)^a 1, the authority for 
tegulatjena bei&g the rialnry Board of SeoUaad. 

(0 Si a 66 Vwt c. 26, which extends the poweie of the Fishvj Board 
w j^oUand in wpeet of the branding or maridnf of bimb specified in the 
Bamu« FtthttMlfierilaBdl Act, 1S89 (62 A 63 Viol e. 23), to the admiite- 
cram county of Voxthulwriand end the see adjoining. The Act is now 
suhjeet to the Cnn Measttres Acl 1903 (S Edw. 7, s. 7. 

<•) 9 Idw. 7. H 17 . 

(f) IMUia. 
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. 964. TbeBoErdoi Agricoltan andPiabEriei mMj, asons ^ 
aod quartor-cnn zndMQrea, make ragulataoin wi» reepeet^tp aoj Bantoil. 
mattet which may be praambed, and with mpert to wl^ the 
Board of Trade may make geherd regaUtiooe under tho Weights "**'‘*'^ 
and Measoree Acte, 1878—1904 (b), aubject to the condiuooe 
apidioable to the making of such regolattons (e). 

985. Such portion o( any flue under Use Cran Meaeuree Act, AmitaMioa 
1908(<f), not eioeeding a moiety^as the court of summary juris* «4aeL 
diction before whom a person ia oonvicted thinks fit to direct, may, 

if the court in its discretion so orders, be paid to the informer, 
unless such informer is an inspector of weights and measures (e). 

All measures forfeited under the Cran Meaeuree Act, 1906 (<{), 
are broken up and the materials eold or otherwise disposed of as 
a court of sommary jurisdiction directs; the proceeds of sale are 
applied in the same manner as fines under the Act (/). 

986. A person is not liable to any increased penalty for a second iftrmaaH 
otfence unless such offence was committed after oonviotioo within 

five years previously for an olfcnee under the same provision of 
the Act; but where the conrt by wbieb a person is convicteil is of 
opinion that the offence was ooromitted with intent to defraud, eueh 
person is liable to be ioiprisooed, with or without hard labour, lor 
a term not exceeding one month in addition to, or to lien of, any 
fine (y). 

987. Where any cran or quarter^cran measure is found in ihe 
possession of any person carrying on trade in fresh herrings, or on ^ 'i*"* 
the premises of any person which, whether a building or a vessel, 

or in the open air, whether open or enclosed, are uboq for trade in 
fresh herrings, that person is deemed, until the contrary is proved, 
lo have the measures in his poeeeesion for nse for trade m fresh 
herrings (A). 

988* Any person aggrieved by a coDvicUoo or order of a court Appeals 
of summary jurisdiction may appeal to quarter seeaiona (i), 

989. An inspector of weights and sioasures may, with the consent ProMCDUeo 
of the local authority, prosecute any proceedings arising under the ^ iuipwtof, 
Act or in the discharge of bis diitiuH(k). 

990. The local authority under the Cran Heasures Act, 1908 (d), 
is the local authority for the purposes of the Weights and Measures 

(A) See uot« [a), p. 440, anU, 

(a) Crso UsMures Act, ISOS (B £dv. 7, o. 17), a 4; suob regolatioos 
bave been made; eeo uote (1), p. iS6, aala. 

14 ) 8 Edw. 7. e. 17. 

Is) Ihil. a 9 (1). 

(f| Ibid,, a 8 (8). 

U) Ibid,, a e O), (4). 

(k) Ibid,, a 8 (6). 

U) Ibid,, a 8 (8). 

ik) 7M.,a 8(7); compare Wsf^la and Heamusa Act, 18Q(|^4 Edw. 7, 
a. IB), a li Ak^val coasent pwm by rmoloticn appMalo all prose* 
aatmu la salBdaot for the parpoaes oi Obit pfovtima iZybr v. /srric» 

[180e] I S. B. 84). 
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Acto, 1878-^1904 (2), and the etpeneee iccarred hj such local 
aatbori^ are to M defrsjed as expenses of the aa&ority imdet 
those Acts. Two or more local aothorities mar combine in the 
same manner as for the purposes of the Weights and Meaanree 
Acts, 1876—1904 (f), and the jarisdiction o! a local authority 
extends to the sea adjoining its district and within the exclusm 
fishery limits of the liritish Isles (m). 

SacT. i.^MUetUantout. 

Scatter. riact$. 

99L The Acts for the time being in force relating to weights 
and moasuree apply to weights, moasarea, scales, balances^ eteel- 
yards and weighing machines used in a factory or workshop io 
checking or ascortaining the wages of any person employed therein, 
as if they were used in the salo of goods and as if the factory or 
workshop were a place where goods are kept for aalo(a); and evory 
inspector or other person authorised to inspect or examine weights 
and measures may inspect, stamp, mark, search for, and examine 
such weights and measures, scales, balances, steelyards and weigh* 
ing machines, and for that purpose has the same powers and duties 
in relation to them as be has in the case of the sale of goods (o). 

992. A toll*eolleetor or other officer of a railway company may 
detain, examine, weigh, gauge or measure any carriage or goods 
conveyed in any carriage over the railway of the company in any 
case in which a difference arises between the toll •collector, or other 
officer, and the owner or person in charge of the goods respecting 
their weight, quantity, quality or nature; and if the goods, after 
examination or measuring, appear to be greater in weight or 
(luaotity, or to be of another nature, than is stated in (be account 
ueaoribing them, the person giving the account must pay. and the 
owner of the carriage or the respective ownera of the goods will bo 
liable to pay the costs of measurement and examination (p). If, 
however, the goods are of the same or less weight or quantity 
than and of the same nature as stated in the account, the costs are 
payable by the company, and the company is also liable to the 
owner or pereon in charge of the carriage, and to the respective 
owners of the goods, for any damages which may appear to any 


(I) 8ss note (a), p. 460, oats. 

tm) CHa MeaivM Act, 1906 (6 Edw. 7, o. 17), 1 .10; eompsie Weights 
aad Mssfom Act, 1876 (41 ^ 4i Tiot c. 46). s. 60, 8cbsd. IV. 

(a) As to the provitioai reUtma to weiahtf and msanreo used in the 
•ala of goods, aod to the places where guoai are kept for sale, tee pp. 470 
4 4«g.. oati ,* as to the weighing and meuuhng of goods sold or offered 
for sale ia pubbo markets, see title MsKxaTS xkd Faias, Vol. ZX.,j>p. 26 
4 tag.; as to the wsi^iog of satUo. see titles AotXCOLTUix. Vof. L, 
p. gas; liaxurs aaoTaias, Vol. XX ..pp. 87 •< m.,* as to the weighing 
of carts,M« title MamrsaanFaiaa, Vof. xX.,p.fr; is to the measoivig 
ol gas, ess tMa Oas, ToL XV., pp. 344 st ssg.; as to the meuurag of 
hops, m titia AMoinABi* Vol L. p. 891; as to the wsigbiog of bmd, 
sea tm Voon amo DotBTVsI. XV.. pp. 49 si m. 

»f U Sdw.Tte. 88),a 117; see title 
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jcuMM to whom * sutacoory applicwtioa hM boon modo.Inr Iht 
porpose to be doe to them( 9 ): and where li eppean to mA JoBtioe 
that ibA detentLOQi mdamring, or emnination was uq reasonable 
or vexations, the costs of aod the damages resulting trom snob 
detontioDi measuring, or exaiuinatioo must be paid b; the taU- 
collector or other officer himself, and in desalt of immediate 
ment may be recovered by dietre6s(r). 

SvB'Slcr. 1—iMwiiArf Arti^U$. 

993. Every miller, or other porson keeping a mill for grinilmg 
corn, must have in (be mill a true and equal balance with proper 
weights according to the imperial standard, and is liable on 
failure to comply with this provision to forfeit and pay a sum not 
exceeding 20i. (i). 

Every person who brings or causes any corn to be brought to 
any mill to be ground may require the miller, or other person 
acting for him or keeping the mill; to weigh, in his presenoe, such 
com before it is ground, and after it is ground may require the 
millor or other (jerson to weigh, in his presence, the produce of the 
coni HO ground; and any miller or other person refusing to weigh 
the said com is liable to forfeit and pay any sum not exceeding 
40i. (e). 

Every miller, or otbor person keeping a mill for griodiog corn, 
must, after grinding any com, deliver to the person who brings 
it, if such person requires, the whole produce of such com 
weight, allowing for the diminution in weight caused by the waste 
in grinding, and by taking toll in cases where toll (w) is allowed to lie 
taken; or if the corn is dressed into flour, then the whole produce 
in weight, allowing for the dimination in weight caused by grinding 
and dressing, and taking toll If the com. on being weighed after 
grinding, or after grinddog and dressing, wjighs lees than the full 


Kai)wa;i CiAUMiConsolitlntioa Act. 1$40 (S & 9 Tiet e. 90), s. 101. 

102. A rsiJwey ooiop* i/iQHVcli»rffe fortbeoMof wcighifii; 
mci fur woigAitig goods its 8t»tiQn% too weighing lot the ooDTonienee 
of tbo oonsignee oeing incidental to tho stettitory powers of the company 
{London oni Norik Wutem RcU. Oo. v. Pric9 (18S3). L. J. (q. a ) 764 1 
U Q. B. D. 486); comparo the London and Korth tVeetom B^way 
Company (Kates and Cnargu) Order (3oaflrmati»n Act, 1891 (64 4e 66 
Viot c. ozxt.), which ountaini a provision to tiua effect. As to the oom* 
putation of weighti for purposes of traffic under the Railway and Canal 
^ffio Acts, 1854 (17 4t 18 Viet. o. 31), 1888 (61 it 58 Viet. e. 86). and 
1894 (67 it 68 Viot. c. 64). see BmUoood ^ Oo., Lid. v. London and Norik 
Wutem Jiaii. Oo. (1909). 13 By. 4 b Can. Tr. Oes. 137; Loaor Brolkers, LOL 
V. Midland Bait. Oo. (1909), 13 By. 4 b <^. Tr. Cas. 183; WMom {Jooofh) 
^ Hone. Ud. v. Midland Bail. Oo. (1911). 14 Ky, 4 b Can. Tr. Cm. It, 
A. _ 

i$) MlUs Act. 1796 (86 Geo. 3, o. 86), a tfc Weights and Measum Aet, 
1871 (41 4b 48 Vict. o. 49). a 86. Sdbed. VI.. Pert I. The Hills let* 1796 
(36 Qeo. 8> a 86 ), does not e^y to soke mills or mills wheif a right to 
tike toll has been established V CTstom or lew (»NA, a 6 ), ner to privsto 
milb [ikid^ a 7). ^ 

(f)IUA.al. 

(«) iM.. a 6, swhstitQtea payment of toD^UA hy A Is to be 
detoetod horn eom before it is mi into tbs mni»»to mewsy to Um ^ to 
swn, as prior to tki pesitog of tos ^ 
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weight, After alloirisg lor the dunmiition ftforesAid, the ntiUer 
mort, for eveiy bo^l of com ao defieiBoi ia forldt mi 

a a sun not ezeeeding 1«., and abo treble the value of soeb 
iencj (w). 

994. Intheretumeoftbe purchaeeiofBritUb eomdireeted tobe 
made under the direction of the Board of Agriculture and Fbheriei 
b; certain towns and certain buyers of com in such towns, specified 
by Order in Conneib is accordance with the provisioDs of the Com 
Betume Act, 1862 (x), the weekly summary of quantities and prices 
to be sent to tho i^rd by inspectors of com returns in such 
towns is computed with reference to the imperial bushel (y). An 
inspector of com returns must conrert into imperial bushels all 
returns made to him. in any other measure or by weight or by a 
weighed measure, and, in the caeo o! weight or weight measure, 
must convert them at tbe rate of sixty imperial nounds for every 
bushel of wheat, fifty imperial pounds for every bushel of barley, 
and thirty *01116 imperial pouods for every bushel of oats (a). 

996. The Board of Trade most from time to time cause such new 
denominations of standards lor tbe measurement of electricity, 
temperature, pressure, or gravitiee ae appear to the Board to be 
required for use for trade to be made and duly verified, and these 
new denominations of standards, when approve by His Uajesty in 
Council, whetiiar derived from imperial or from other standards, 
will be Board of Trade standards in the same manner as if men* 
tioned in the Weights and Measures Act, 1678 (b), Schedule II. (c). 

996. A public book or register for entering and registering 
therein an account of all hay and straw sold within tbe cities of 
London and Westminster or within thirty miles thereof must be 
kept in some convenient place in eveiy market for the sale of hay 
or straw; in the City of London hy the clerk or tolLcollector 


(«) Milk Act, 1706 (06 Geo. 3, e. 66). a 3. IMd., a 8. provides lor the 
apphcatM>fi ol pcomltise ^6 gives on appeal Xo quarter teesioas. 

(a) 46 & 46 Viet c. 37, sa 4*^9. By the Board of Agriculture Act, ISBO 
(63 ft 63 Viot Q. 80), a 4, the powers of the Board of Trade uodr* the lorioer 
Act were traulcmd to the Board of Agnoulture, now the Board of Agiioui* 
ture Olid Fisheries: see title AaBscuanisa, Voi. 1.. p. 307. 

(y) 41 ft 43 Tict a 40. 

(o) See p. 460, caft. 

(I) Cm Betw Act, 1833 (46 ft 46 Viet e. 37), a 3. 

(o) Weights and liessurea Act, 1330 (63 ft 53 Viet. o. 31). a 6. Id pur* 
euoaoe of this provision an Order in CooaeiJ of tbe 33rd Angost, 1304 
(Stot B. ft 0. Bev.. 2L1II.. Woghts and Measures, pp. 16.17). stated 
ihf Umits of acenn^ attoinahle in me use of daMMmnatioiii of standards 
for the meaiurecuent of electricity as: for the ohm, within one hundredth 
part of I per^t s for aiipen, within one-tenth port of 1 pec cent.; 
for tho volt, within ond^teath ptft ^ 1 per cent. In oonseqneaea of ooa« 
etwteu arrivod at bj teUrnattenai Conlertfioe on Bloetnoal Unite and 

Steadards biiid taLoaden in Oeteber. 1006, tbsM itaodards havo now been 
emsadsd by an Older te the lOib January, 1010 (8tat B. ft 0., 1020, p. 346), 
tha eoheduls to vhioh iiiiWU now de&ominarioos of standards with respeet 
to (i4 shet iica l ictetesiteO#^) Jestriual ourent. endlMi.) eloctrioal pree- 
suw* rAe te'the stetetwlairfteating to elceteklty, see title Bueeme 
launne aim Pown, VoL XIL,» 341 ft sss. 


Hmteti&g to elceteklty, see 

341 ft SSI. 





Past VI.--£fioul pMTuaoira. 



Appointed hj tb$ Lord lUjpr, 

in and for sTm dmilv ntrkei viUdo dij of Weatawter and 
Unite aforoMia bj the clerke or kdl*gatberers mthin thm eevera] 
joriedictions. The book miut open d&ily for iospeotioo between 
9 Ajs. and 0 p,m. on parment of ue earn of odo peony for each 
ioepeotion (d). Everj ckrk or toU-o^ector mnst be provided with 
mper aoelee* weif;hte» or enginee for weighing bey end ^traw to 
be kept et the office of the dork of every bay market wiUuu the 
two citiee; and the clerk or tolbcollector or hie deputy ie the 
hay and straw weigher (e). 


etotfii 

Mtiote- 

laaem. 


997. The bojer of any hay or straw told withio the limite afore- DuMeioi 
mi, or hie servant or agent, may, on its delivery at the abode, 
yard, or ioft of the buver, or any other plaoe agreed to by the 
seller, cause it to be weighed in the premce of the seller, his serraot 
or agent, and if the buyer or seller, or the servant or agent of 
either, is dissatisfied with suob weighing, he may, if the hay ia 
delivered within a parish having a hay market, with all convenient 
speed apply to the bay weigher neareat to the piece wliere the hay 
or straw is delivered to re*weigh it. The hay weigher so applied 
to must come with all convenient speed and weigh the hay or straw 
complained of, and the weight as ascertained by him is oondusive 
on all parties; but his attendance to weigh cannot be demanded 
until (he person requiring it has paid or tendered the sum of 8i. per 
load, or in proportion for a greater or lees quantity. If (be bay or 
straw weighed is not of the weight it purports to be, the intn id 
must forthwith be repaid by the seller (/I 
Any clerk or toll-gatherer, within tbu limits aforesaid who omits 
to provide proper scales, weights, or engines for the weighing of hay 
or straw, or neglects or refuses to weigh any hay or straw at any 
reasonable time in the daytime when required ^ter the tender or 
payment of the sum aioreAaid,is liable to r* penalty not exceeding 
i'd or less than 10#. for every offence (ff). 


(d) Hay and Straw Act. 17M (36 Geo. 3. e. SS),^. 10. which abo providM 
for the re^ationa prcecribed with reaped to the regiatration of ealea of bay 
and etraw. Clerks aad toU-colieotors are piobibiM by »6id.. a. IS, from 
buying or aelliug hay or straw uoder a penalty ol 2 i. 6d. per bundle of 
bay, and 1$. per boiidle of straw, bought or sold. 

(I) /bid., a. 13: the proviaion that ^calea etc. shall be kept at the watch- 
bouae of eaob parish by the churchwardens and oTf^iweera (ibid.) appears 
to be obsolete. 

(/) Ibid. If the clerk or hay weigher applied to fails to some with ail 
eooTe&ient speed the buyer may app^ to such other as may be nearest to 
the place where Che h^ or steaw is d^vered (tbid.). 

(y) Ibid. Ko Dcoaity is, however, payable for eefliug hay or straw 
d«£eieat m weight unleee it bo weij^ed at or before d«ivery with the 
pHvity of Che buyer, hii serrast, or agent, or be complained of in nttmt of 
the quality at the time and place at which it has been agreed iobedeuTored 
by w seller ia the presence of himself, his een ant, or sgent, or on ntyicct 
or refusal of such idler to attend to see the same wskEed when required 
(M., e. id), foalUos are ako fmpoeed for fraudakan htsltellng weight 
(M.; a. II; see also p. dit. peef), and delirtfing Ip maa tka number of 
trumm «dd (Ifty and Straw Aet. 1790 (SO Geo.ITe. U), k II). Pre- 
vMoa k made for the recoveiT of foiMtures bf 10, and im 

tha hnutitioQ of pmeentioM ay fWn a. 10 
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9M. No pOTsoB may mix or imt,oro6iMe to be mixed or imt,eaj 
water, sand; earft, or other mAtter, or thing wbatsoereri id any 
btindld or truie of bay or itrsw mtended for oole within ibe oitfee 
of London and Weatminator or within thirty mites thereof with 
intent frandulently to increase the weight, nor esll, offer, or expoee 
for sale or eaoie to be sold, offered, or exposed for sale any hay or 
straw into or with which any water, sand, earth, or other matter 
h$M been mixed with sach intent (h). 

999. Every salesman or other person who aells any hay or straw 
for the owner in any market or place within the limits aforesaid (i) 
must, at the time of the sale or the delivery of the hay or straw, 
deliver or cause to be delivered to the buyer a ticket or note 
containing the number of truasee sold, and the cbriitian name, 
surname, and address of the owner (k). 

1000. Where any hay or straw is offered or exposed for sale in any 
public bay market within the foregoing limits, end complaint is 
made to the clerk or toll*collector that it is different in weight or 
quantity, or has been mixed or pocked contrary to any of the fore^ 
going provisions, the clerk or collector must weigh and examine 
the Mme, end if the hay or straw is then found different in weight 
or quantity, or mixed with any forei^ matter contrary to the pro* 
visions aforesaid, he may summon the offender or offenders before 
any juBtice of the peace having jurisdiction in the district where the 
market is situated, who must upon (vooi thereof connet tbo offender 
or offenders in the reepoctive ^naltios imposed for such offonces({). 

1001. All intoxicating liquor sold by retail (m) and not in cask 
or bottle, and not sold in a quantity lees than half a pint, must be 
sold in meoanres marked according to the imperial Btandards (n); 
and every person who aote or suffers any person under his control 
or in bis employment to act in contravention of this provision is 


(k) Hay ood Straw Act, lOad (19 U 20 Viet o. lU). 

(i) Sre the text, tupra. 

{k) Hay and Straw Act, ISoC <19 & 30 Viet. o. lU), s. 1 

(l) Ibia., t. 3. The penalty for ev^ offence agamit or disobedience to 
the pTOviaioas of the Act is a fine not exoeedin^ xJO {ibtd., i. 4). 

(n) *' Sate by retail" meant the aate of an intoxicating liquor in such 
quaotittes as is declared by any Acts relating to tbe sale of such liquon to 
Desaie by retail (lioeotiDg (OoikSoUdation) Act, I9J0 (10Edw.7de 1 Geo.S, 
e. 34) s. 110); as to beer, see Beerhooee Act, 1S34 (4 d( 6 Will. 4, c. B5), 
a 19; v. SdmU (1890), 34 Q. B. D. 350: see also Spirita Act, 

1880(43 & 44 Viot c. 24), s. 104 1 Refreehment Housea Act, 1860 (23 & 24 
Viet. 0 . 37), t. 4. 

in) Lkeasiag (ConsolidatioD) Act, 1010 <10 Edw. 7 6t 1 Gee. 6, 
c. 84), t. 89; cempan Peyos v. Thoma (1800), 60 L. JT. (h. c.) 3; Adds 
t. BteOs (1887), 19 Q. fi. D. 47$; Sidddl T. (1903), 8 Tnm 

(Jiwticiary Cases). 67; v. Pinaork, [1908] 2 E. B. 244; see 

kitte IvToxiCiTDio LiOPOM, voK XVHI., pp. 123, 124. A measue 
which ii a multiple or port of au impend etanda^ is not an illegal 
msMura (ficitemy ▼. Pow (1896), 60 J. P. 113). If tbe Intoxicating liquor, 
siked lor under some h»oal teno, it, when iqpp(ied,of a quanti^ 
ottooffni to half^a more, the proviaioD oi tho statute applisi 

(PoyM y. Thoaos, sipiu); esmpare. however, Cniy v. ifTOss (1883). 1 
Kettle (diptioiary CiM), 61, wHm a conviction under the WeighU and 
Memm let, ms (41 A 48 TM c. 49). for nslng gltM veuels not 
represOBted to be imperial* for the sate of wnisxy, wss qusshed. 
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liftMe to ft pftiiftlt;not ozoeediog £lOfor tho fint and not azoftodiDg 

£90 for an V sabs^aont ofleneo, and also to f^fait the illegal maaflare 1 Dm1 « 

is wbioh the liquor wu sold (o). Iftsaoua 

No perBoOt howover, ia subjeet to any penalties under the 
Weights and Ueasoree Act8(p)foT the sale of an artiole in an; 
vessel which is not repreflent^ as oonteining any amount of 
imperial measure or for being in posseasion of a vessel which is 
shown not to be used or intended tor use as a measure (q). 

1002. There must be legibly coti branded* or painted with oil n^rUDsof 
colour, on some conspicuous wt of eve ]7 fixed cask or other vessel 

used by a dealer or teller for holding spirits in stock, and on the out* 
side of both the ends of every movable cask used by him for keeping 
or delivering spirits, the number of gallons which the cask or vessel is 
caMble of containing. Every cask not eo cut, branded, or painted 
is liable to forfeiture with the contents, and the dealer or retailer 
incurs a fine of £50 (r). Where the strength of any spirits 
forming part of the stock of a dealer or retailer caunot m ascer* 
taiuod by Sykes's hydrometer or other autborised means (s), the 
dealer or retailer must, on being so required by an ofijoer, cause 
the quantity and strength of the spirits to be legibly marked on 
the outside of the cask or vessel containing them; and every cask 
or veseel which a dealer or retailer neglects or rofosos, ou beuig so 
required, to mark, or fails to keep eo marked, or which is founa to 
be untruly marked, ie liable to be forfeited with the contenls, and 
the dealer or retailer, for each offence, incurs a fine of £50 (t). A 
cask or vessel ie not, however, deemed to be untruly marked 
it the strength denoted by the mark corresponds with that expressed 
in the permit or certificate with which the spirits were received 
into stock, and no alteration has since been mode to the spirits (a). 

1003. All tuns, pipes, tortians, hogsheads, and other veesols of vl 
wine, oil, honey, and other gaugeoble liquors imported or brought into 

(e) Licensing (CoDSotidution) Act, lUIO (JO kdw. 7 A Ueu. S, o. 24), 
s. ee. It was hold in raUww v. BeUtiU (10)3), 77 J. P. US, that a 
bannAD in the emj^ojof aitcenaee eoolU be oonvioted under this provisioa 
if he served a customer with intokicatiDg liquor in such a maoner as to 
cootravoDo its provisions. 

!p) As to theso Acts, see onto (a), p. 460, ani4. 

(q) WeigbU aod Heasures Aet, 1678 (41 & 42 Vkt. o. 46), i. 22; eompara 
tM, s. 29: Crai^ v. M'Plm (1683), 3 Rettie (Jnstinar; Cases), 61 j 
fioStsm V. OeUinq (1910), 103 L. T. 248. 

(r) SpihU Act, 1880 (43 L 44 Viot e. 24). 8 . 98. By ibid., A 8,» spirlU 
toeans spirits of any description, and includes all liquors miisd with spirits, 
sad all mixtures, compounds or prepsrstioni made with spiriti. 

(s) The C'ommissiooera of Coitoma and the QimmiBsiooers of Inland 

Revenue may jointly make regulations autliorislng the use of any means 
described io the r^latiooi for asoertaimng for auy pur^so the strength 
or weight of spirits. Where by any eoscUneut Sykes's hydrometer is 
directM to be used or may be used for the parpone of asoortaiiung the 
strength or weight of spiriu. any ueacs so auibomed by reKulatiens may 
He used instead! Sykes's hvdrDmetsr. aod rdnrenocs te atJus's hydro* 
meter in any enactment will be oonsUued acrordisf^. Such legnlatione 
most be published in iht London, aodZhiim (kutttoo, aod lake 

<ffeot from the date of pnbbcatJon or such later date as may be mentioned 
th«itn (Pioance Act, 1907 (7 Edw. 7, e. 13), a 4). As to the meaaing of 
"spirifs.'' see note (r), svprn. 

0) Bpirito Aet, 1880 (43 8c 44 Tiet e, 24), a 99 (1), (1). 

(e) /ma, s, 99 (8). 
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the port ol the City of Londcoi ftod laoded within tho City nnd 
libertiei i^re lob^oet and liable to be ganged by the Lord Uayor io 
virtue ol hie office of ganger^ or by hie enfficieDt deputies la^oUy 
appointed. AU tuoti, pipee> tertiaoa, hogsheads or other Teasels 
found to be defioient in capacity, together with the wine or other 
liquid therein coniainedf are liable to seizure and forfeiture nnder 
any Act or Acts of Parliement for ascertaining the true contents of 
tune, pipes, tertians* hogsheads, or other vessels of wine^ oil, hooey, 
and other gaugeeblo liquors; the moieties of such forfeitures due to 
the Crown era ascoriained and accounted for by the Lord Mayor, ae 
SQoh gauger and bis deputies, to Hie Hajes^ in the High Court of 
Justice (&}. 


1004. The weighing of the wrapper or bag in which tea, sugar, 
or other goods are packed for delivery to the purchaser in the 
same scales with euch goods may, in certain circumstances, render 
the vendor liable either for using false or unjust weights (c) or for 
wilfully committing a fraud in the using of such scales (d). The 
offence ol using a scale which is false or unjust may be constituted 
by using a scale which is unjust ae a scale when in use (c). Thus, a 
scale is false or unjust if it does not haog true at the time of weighing 
when an equal weight is put into the go^s scoop and into the weight 
dish on the other sidef/), and this may be duo to the presence in 
the goods scoop of a foMed bag(/ 7 ) or piece of })a]X»r(/0. or other 
equivalent in weight of the bag in which the tea is to be placed 
after removal from the scoop (i). A seller may bo guilty of wilfully 
committing fraud in the use of his scales when tea is weighed with 
paper though the weighing is done Ixiforo tho coBtomer'e eyes, it it 
is HO done as to suggest to him that the weight of tho tea alone is 
being aserrtaiued (A). There uitiat* howevor, be fraud in the use 

(fr) WVishts and MrcAarct 1S24 (5 Geo. 4» c. 74), a. 25 j Judicaturo 
Act, 1873 (36 A 37 Virt. e. 65), s. 3. 11)^ toHoiturea due to the Oruwu 
wmUd DOW ho ascertained in tho EuisV Bench DiTiaion n. 34 (3) ; 
Order io t'ottnciJ. 16lh Doromher, lSRo(Stat. J(. A 0. Rev., Vol. XII., 
Supreme CoiiH, England, p. 1). The remainder of the Wefgbta and 
Moasuree Act. 1S24 Oeo. 4, e. 74). was repealed by the Weights and 
Jleaiuros Act, 1878 (41 A 42 Viet. c. 40). s. 86; see title iDTOZicatr^ 

Liquots, Vol. Evni., pp. 123 . 124 . 

(c) In eontraventiuti of the Weights and Meaives Act, 1878 (41 A 42 
Viet 0. 40). a 25 ; eec. p. 471, antr.. 

(d) lo coQtraveutk>D of thr> Wnights and MeafuircR Act. 1S78 (41 A 42 
Viet e. 49), a. 26; aee p. 47!. anU. 

«(«) LcndM Couniff CeaneU v. Payne (No. 2). fl005] I K. B. 410, per 
Lord Ai.vaaSTOVB, C. J.. at pp. 414. 415. following London Couniy ConneU 
r. PayM. [1904] 1 K. B. 194; Loim t. Remiair. [1899] 2 Q. B. 673. 

(/) Lonion C^aafy OouneC v. Paym (No. 2). tupra. 

S London Oonni Conneil v. I^ayne, tusm. 

Lane t. 3£andaU, $upra; see also ffridaer v. .Neifsoa (1804). 3i Sc. 
L. R. 744. 

ii) London County^owneC t. Payne, enprOt where it waa held to be 
immaterial that the hne in which the tea waa sapplied bore a photed 
itatemcDt that the weight of the paper was inelaaed and that ue bag 
waa eopphad by tibe customer. 

( 1 } Awp ▼. SMueaf fM 4 ), 68 J. T. 630 . where it was held that evidence 
of a osrtaio trade usage (s admimiblc as beariog on the qoestioQ whether 
thM has been a wiifiil rnMninMt^n of irand, the proeeedjogs b^ng tekeo 
ifdail A grocer for bateg unlawfully a party to the oomaussioD of fraud 
ii uriu| a certain soala ^ Adding pMmr to the goods thereupon whso 
watehifltf te^ 
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<rf the soelee (t). If, therefore,« eoetomer vbo aeka for a oarticiilar 
weight of goods reoeiyes a packet of that weight eontaiaing the 
fow epecmed, and the packet is not w^bed in his preeenoe, but 
IS one of a number of similar packets wUch have l>een prsTioni^ 
weighed bj the seller* the goods in each packet having Iteen in the 
paper bag in which they are contained, and the scales in which the 
weighing was done being perfectly }usi and accurate and giving 
the weight of each packet correcUy, the seller is not guilty oi a 
fraud wilfully committed in the using oi such scales (m). 


Part VII.—Offences and Legal Proceedings. 

1006. All offences under the Weights and Meusuroe Acts (a) may 
be prosecuted and all fines and forfeitures recovered on summary 
conviction before a court of summary jurisdiction os providul by the 
Summary Jurisdiction Acts(o). The court when hearing or deter* 
mining an infurmation or eoinplaint under the Weights and 
Moosures Acts(n) must be constituted either of two ur mure justices 
of the puaco in petty sessions, sitting at a place api>ointed for holding 
such stissiuDs, or of some magistrate or other officer sitting aloue or 
with others at soruo court or other place apiiointod for the odminis* 
tratiou of justice, and fur the time being empowered by law to do 
alone any act authorised to bo done by more than one justice; < f 
the peace (p). Buch portion of any fine under the Weights and 
Measures Acts(ii), not exceeding a moiety, os the court of summary 
jurisdiction before whom a person is convicted directs, may, if the 
court 80 orders, bo paid to the informer, unless be bo an inspector 
of weights and measures ( 9 ). All weights, measures, scales, balances, 
and steel-yards forfeited under the Acts laur^ be broken up and tlie 
materials sold or otherwise disposed of as a court of summary 


(l) King v. Sptne^r (1004)* SS J. P. S30; JiiekoiU v. AUirood (1004), SS 

J P '220 * 

(m) Stcn« V. PylsTflieOC] 1 K. B. 290* wbem K^nksut, J., pointed out 
out that the real traud in such a case aa this ogtiaUhi ia haiidiog over 
1 lb. of sugar and paper in response to a rei)Uoit for 1 lb. of sugar; uoinpare 
&«ar Tm Co. v. IrAtlworlA (1904), 68 J. P. 443. 

(«) Ah io these AcU, see oote (a), p. 460, an(«. 

( 0 ) Ah to those AoU, see title Magistrates, VoI. XIX., p. 689, note (a). 
(p) WeighU and Measures Act, 1878 (41 St 42 Viet. c. 49), s. 66; as to 
the power of an inspector to conduct tlie proceedm^, 8ee pp, 476,477, 
anU. The jurisdiction of jusikci of the countj of Lc'Uood under this cDAct* 
mentis not excluded by the provision in the ll(•lropoiitaa Police I'ourts 
Act, 1S39 (2 6fi 3 Vick c. 71), a 42, that no other jusUoe than a poUco 
maastrata ^all take fees within the police district (Dodson v. WuUam$ 
(IS94), 10 T. L. R. 211). An appeal to tbe pohco magUtrates 0 ! the 
maWopolitan police eoarti is given by the Molropolitao Ponoo Courts Act, 
XOio (3 4» 4 Wict. 0. 84), a It, in respect of penooa foMiog thsajielvas 
aggrieved by proceedings at eourts leet with ngird to or 

regulating, seixing, breakiu, or destroying any weig^rts, haUnces, or 
meanrea; compare S. v. Tinng (1891), 8 T. L. &. M, whM lha Queen*! 
Baneh DiviMon ratused a mandamoa to compel suck ju rt tosi te bear eaan 
ander tbs Acts. Aa to ocarti ol snamarr lurisdiotloB and tks proeeduro 
tkwrii, see title MaoBTiATis, VoL XiZ., pp* 671 sS ssf., 669 sf sso. 
ilfWaigbU and Mswum Aot, U7I (41 A 43 TM. e. 4^ kit 
Itam AiA U04 (4 Uw, I, k 1% k 
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jarisdictioQ directe, tbe prooeedH of the sole being applitable in the 
aatne manner as fines ander the Weights and Ueaanrea AatB(r). 

No person is liable to anj increased penalty for a BMond offence 
under the Acts unless it was commits after a oonyiction within 
five yeara previously for an offence under the same section {$). 

1006. Where any weight, measure, scale, balance, steelyard, or 
weighing machine is found in the possession of any person carrying 
on trade within tho meaning of the Weights and Measures Aets(0, 
or on tbe promises of any person which, whether a building or in 
the open air, whethor open or enclosed, aro used for trade within the 
meaning of the Acts, such person is to be deemed, until the contrary 
is proved, to have the weight, measure, scale, balance, stoelyard, or 
weighing machine in Ids poBsession for use for trade (n). 

1007. Wliore a fierivio in convicted before any court of any offence 
under the *\VeighU and Measures Acts (a), tbe court may, if itthinke 
lit, cause the conviction to bo publishi^ in such mannor us it thinks 
desirahio (h), 

1006. Any (wrson who fcols himself aggrieveil by a conviction 
or order of a court of summary jurisdiction may np]x>al therefrom 
to tho next ]»racUcablo court of quarter bosKious (c). 

1009. In an action for any act done in pursuance or execution, or 
intotnlcHl execution, of the Weights and Measures Acts(<r), or in 
respect of any ullegod uegloot or default in their execution, tender of 
amends Itoforeilie action iaconnnenml may, ui lieu of or in addition 
to any other plea, be pleaded, if 1 lie actiim was commcuccd after such 
tender, or ik proccctlud with aflor |mymcnt into court of any inouey 
in HalisfAclion of tho plaintiffs cfoiui. If the action is commenced 
nfb'r such tender or is proceeded with after such payment, and tbe 
plaintiff docs not recover more than tlie sum tendered or paid 
n'H|)octive]y, the plaintiff iniiy not rocuvor any cukIs iocurred after 
such tender or {Htyntenl, and the defendant is entitled to his cosIn, 
to l>e Iux(h1 as Iwiwoou solicitor and client, as from tho lime of 
such lender ur {Kiyment. This {imvisiou does not, howevor, affect 
costs on any injunction iu the action ((f). 

1010. No proceeding or conviction for any offence punishable 
under tlie Weights and Me^isures Acts((i) affects any civil remedy 

(r) WtigbU sod Mmor^ii Art. 1878 (41 K 42 Virt. o. 48), s. 87 (5); as to 
Louduu, see note (m), p. 4Uj, ani4. Ah to the VVeighU and Meseuies Actn, 
seiiuote (o), p. 4Cio, cafr. 

(«) Wciglts and Measom Act, 1873 (4) d; 42 Viet. c. 49), s. 58. 

(0 As to these Acts, see note (o). p. 460, ante. 

(u) ihid., s. 68 ; ooDpatv Ko. 38 of (he Board of Trade Weights and 
Uuifiorci Hegulatioas, 1807 ; as to the burden of proof under the Weight* 
and Measures Act, 1878 (41 A 42 Viet e. 49), s. 58. see ibid., i. 25; Uood v. 
MiiMm (1887), 25 8o. L. H 17. It has held that weights etc. used 
hi « post office are in Che |KMitmaster*s posicsaion for use for trade IJt. y. 
A'snl JvitUat (1HS8), 84 Q. B. 1>. ISI). 

iai As to these Acts, see Dote (c), p. 400. ante. 

A) Weights and Measmi Act, 1889 (68 A 63 Viet c. 21), s. 14. 

(•) Wwhta end Meanisa Act, 1878 (41 dt 48 Viet e. 49), i. 60. 

(d) aid., 1 .61; see aMo PahUe AnthohtiSi Protection Act, 1883 (66 U 67 
Ikt g. 61), byerhkh thk noVKon sppean to be smMded: aod title 

PhsuQ MtBoaiTiii A» rniuc Omcm Vel XAlX., pp. 888 n isf« 
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to wbioh aoj ^boq aggri6?9d by tha offence ma;^ be entitled (e). 
Where prooeedioga are token before an; court again at an; person 
in respect of an; offence punishable under (he Acts vhiu u also 
punishable at oommon law or under some Act of Parliament^ the 
conrt ma; direct that proceedings shall instead be taken against 
him at common law or under some Act o! Parliament other than 
the said Aet8(/). 


Part VilL—Expenses of Local Authorities. 

1011. The expense of providing and reverif;ing local standards, 
the salaries of insiiectors. and all otlier expenses incnrred b; tbr 
local authority under the Weights and Measures Acts, 1878—1904 (i?) 
are payable out of the local rate (4). 

1012. Any two or more local authorities may couibine, as regards 
either the whole or any pari of the areas within their jurisdiction, 
for all or any of the purposes of the Weights and Measures Acts, 
1878^1901^), upon such terms and in such manner as maybe 
from time to time mutually agreed upon; and an inspector appointed 
in pursuance of such au agreomont has, 8ui>joc( to the terms of bis 
appointment, the same authority, jurisdiction, and duties as if 
appointed by each of the authorities who are parties (o it (t). 

1013. Where a town or other place has been, or may heroafter be, 
authoriseil under any Act, whether local or otherwise, to appoint 
inspectors or exjuninors of weights and measures, or where any 
other place has been, or may hereafter be, possessed of legal juris* 
diction by charier, Act of ParUamont, or otherwise (A), and such 

(«) Woitflits aod Meamira Act, 1SS9 (02 Si Viet. o. 21). a. 39 (1); 
iM., a. 33 (2). wan rr]>(uile<i \sy 3. L. B.. 1003. 

(/) WeighlA and Mcaaores Act, 1880 (62 53 Viot. o. 21). $. 33 (3). 

(tf) As to the Weights and Measures AcU, t^ee oyte (a), p. 4t»0, anU. 

(ft) WoigbU aud .Measures Act, 1878 (41 fc 42 Viet. c. 40). s. 61. The 
treasurer of the county iu wbkb a borough bsTiug a separate court of 
i^uarter seasione is situate must exclude from the account kept Uy him of all 
tami expended out of the count; rate, to wbir.h the bonHJuh is Usble to 
contribuee, al) sums expended in punuance of tho Acta (iM ). 

(t) ibid., fl. 52. 

(k) The Weights and Measures (Porobaae) Act, 1892 (55 It 58 Vlct. c. 18). 
4 .1 (1). (3), eiopowers count; or borou^ councils to purchase an; francluM 
of weights ana measures, and for tb^ purpw to borrow, in the case of 
count; councils in accordance with tbo provisions of the Local Oovomme&t 
Act, 188H (51 6t 52 Vlct. o. 41). and in tbo cam* of l^orougb counrils. with 
those of the Public IlealLb Act, 1875 (38 39 Viet. c. 55). The ozpauses 

incurred byborou^ councils under this Act arc defrayed out of the borourt 
fund or borough rate, and an; money borrowed must be borrowed on toe 
security of sucSi fund or rate (Weights and Measures (Porchase) Aet, 1892 
(55 55 Viot. 0 . 18). i. 1 (4)). The term (rsnohiae of wu^te and 

measurea includes the authority which any court leet (or any hundred or 
manor, or any jury or ward inqueat, or the lord or lady of any manor, or 
any other person* msy have for inspecting. examinlBg, refulating, verify* 
ingr etaminng, adjusting, seisiAg, breaking or destroying any weights or 
ma mm ea, or weigning fnstruttant or la tii iniig ia i ti n a awt (M., a. 1 (5) b 
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town or place b, for the time being, proTided with legal local 
stand arde, the magutratee or other authorised persone maj appoint, 
Buspend, or dlsiniae inspectors of weights and measures within the 
limits of their jurimliction. Sneh inspectors poBsess, ezclosiTelj 
within such limits, the same power and discharge the same duties 
as inspectors of weights and measures appointed by the local 
authority for the county, and must pay over and account for the 
fees received by them to persons duly authorised by the magistrates 
or other persons api>ointing them (I). 

1014. The mayor, aldermen, and borgesses of a borough not 
being a county borough, and not having a separate court of quarter 
sessions, who were, on the Ist January, 181^8, the legally constituted 
authority (or the purpodes of the Weights and Measures Acts, 187&-^ 
lH[)2(nO. or for the execution of the law relating to weights and 
nioasuroH under any local Act,are entitled to be paid hy tho county 
council of the county in which the borough is situate, once iu every 
year, the proportionate amount contributed towurds tbe expenses 
inenrrod by the council in the oxocution of those Acts by the sovoral 

E arisbos, aud parts of parishes, within the borough, such proportion 
ping calculated according to the values stated in tbe basis for 
county rates in force tor tho time Uiing. When, however, the 
amount received by a county council from tho execution of those 
Acts is in excess of tbe exi)eDditure, a proportionate part of such 
excess must lie deducted from any sum due to such borough as a 
recoupment under the Contagious Diseases (Animals) ActB(n) or 
the Hale of Food and Drugs Acts (o) respectively (p)- 


Where a county council hoK acquired any such franchise in respect of any 
area within a Uornugli, the council of which is not. at tbe time of acquisi¬ 
tion. the local aulbority with rv^poct to weights and zneasores, the council 
of tliat borough cannot become tbe local authority until it baa recouped 
to the county council such proportion of the expenses of acquiring tho 
fraucJiise and^ io oxecuticc tbe law with respect to weights and measures as 
may bo agreed unon by the n'Spcctire councils, or, iu me case of difference, 
dntormjned by tno Boartl of T^e (WeightH and Measures (Purohaee) Act, 
1H92 (55 A 50 Viet. c. IS), s. S). A franchise of this description is ** land ’* 
within the moaning of tho Lrads Claueee Acta, the proTiaions of which, 
except such aa relate to the purebsM and faking of land otherwise than by 
agnH^mont. are incoiporated with the Act {ibid., s. 1 (2)). 

(0 Weights and Measures Act, 197S (41 d; 42 Viet. c. 49), s. 54. Ibid., 
I. 65, fmjHiwors Teelriea, commisaioDcrs or otb<'r bodies, exerciaing powers 
under local Acta or charters in any place io the motropolia, to pot an end to 
fh<f appointment of inspecton of weights and measores under such local 
Acts or chartors. /hid., a. 67. aaves too rights of the Founders* Company. 

(m) 41 L 42 Viot. o. 49; 55 A 56 Viet. o. 18. 

(w) At to these Aota, see title Akiwals. VoL I., pp. 421 sa^. 

(o) As to these Acts, see title Poon a>l> D&ugs, voL ST., pp. 5 at im. 

(p) Wrigbta and Measures Act, 1693 (56 A 57 Viet. e. Id), a. 1. 



( 4M ) 


WEI-HAI-WEI. 

Sef D8FBKDRSCIB8 AMD CitLONIRB. 


WEIRS. 

Sre FiRDBRIEB; Sr^VEM and DraIKS; WaTRRB AVD WATRRCOItftBRB. 


WELLS. 

See Eibkmbmts akd J'iiopitr a I’riwdiik ; W.atkr Syri'M; 

WaTKRM amp WATERCUUItfRU. 


WELSH MORTGAGES. 

See Mortoaob. 


WESLEYAN METHODISTS. 

See £cci«iMfASTfCAL L/w. 


WEST INDIAN ESTJ\TES. 

See Lifk; Ueckitrqs. 


WEST INDIES. 

See Depend BKci EE and OoLosiRb 


WESTERN AUSTRALIA. 


See Dbpbndrncibs and Colomik 



< 600 ) 


WHALES. 

S €€ CoKfiTirunoKAL Law; Fi^nButss. 


WHALING. 

See Custom and Usaobb. 


WHARFINGERS AND WHARVES. 

Sec Caueimas; FisuBtitss; SairpiKo and Naviuatjon; Wate&s and 

WATBROOUB.HKS. 


WIDOW’S SHARE. 

J)bhcsnt and Distridutiok ; Real PnorKRTv and Cmattbls 

Rbal. 


WIFE. 

Sec Hukdand and Wifb. 


WILD ANIMALS. 

See AHtM.ALs; Neomoisci. 


WILD BIRDS PROTECTION. 

See Animals; Gaue. 


WILD’S CASE, RULE IN. 

Sci Rkal pROsmr and Cbaitels Rkal ; Wjlui. 



{ »1 ) 


WILLS. 

riQi 

Part T. THB NATTTBE OP A WILL. M 

Sicr. I. DeriKmoHs avp IsirtiiFRrrATiOK . • . • 

iljicr. 2. CHA&ACrBBMTIOt AVD £pfBCT Or A WILL • • - 502 

SaoT. A CovTiucn Eilatiro to Wills.614 

bxcr. 4. JozxT AifQ MtmTAL Wills.* 616 

Part n. POSSIBLE 8UBJECI8 OP DISPOSITIONS BY WILL • 616 
Sect. 1. Propbity which hat be Dealt wrrn • • - 116 

Sect. 9. iRTBRim wmos hay eb Cabatiu by Will • • 626 

Part III. Tl-OTAMRNTABY CAPACITY.6S2 

Burr. 1. SocHLHKse or Uiro.662 

SeITT. 2. TifVAlfTB ..••*••.•664 

Sect. 9. Mabbjbd Wcu&k.664 

Sect. 4. Auivi .•••*.•••• 666 
Sect. 6. Cohyiotb .66i 

Pact IV. capacity TO BENEFIT UNDER A WILL . • 666 

Shot. 1. In Obrbkal.666 

Sect. 2 . Ihcapacitt or VAkiocs Pbesors • * . • • 667 

Sect. 6. iLLBOtTlMATE CaiLDUH .*•••• 642 

Sect. 4. Corporatiove, lAsrmmoxs, arii So< 'rocs - « 646 

PahtV. formalities OF WIU. OB CODICIL MADE IN 

ENGLAND.646 

Sxcr. 1. Formal Validity m Okrual . • • • • 646 

Sub-sect. 1. TMtemebtArj Fono net Feesotisl • . . 645 

Sob-sect 2. WritiDB.647 

BeOT. 2. SlORATURl.647 

Sub'ssct. 1. Mode of SigHAturebjToetetor -647 

Bob-sect. 2. Si^oAhare on Teetetor's BebAlI 646 

Sob-sect. 3. F^ce of Sigsiture.642 

Sob-sect A Aoknovle^ment of SigtiAture * - - 661 

Slot. 3. Aitistatiok.662 

Sub-sect 1. Mode of Atteetetion - - • 663 

Sub-Boct 3. Oepedtj of Witn o es o e . - . . • 666 

Sub-sect 6. of Gifts by Will or Codicil to Witness • 666 

Sxcr. 4. Will by which Powbb is ExEsaRKL - • - 667 

Part VI. FOBMAUTIES OF WIIjL HADK ABROAD - - 666 

Sect. L Ihmoyarlm.666 

Sioi. 2. Movablu. . • . 668 

Pact VH alterations AND BBASDREb • • . • 662 

Pait Vm. REVOCATION AND REVIVAL.663 

Shot. i. Bxyocaiior it Kaiuaoi •«•-«• 663 



















WiUiS. 


mi 


Vamt Till. BEVOCATIOK AND 2EVTVA3j-etmlinued. 

6lCT. Z VOLUHTAAT BlTOCATlOK.663 

Sub-Mct. 1. In C^nenl.- 663 

8iib>Mt. 2. By lAtor Will or Codicil * • • • 56/) 

8ub*t^. 3. By DoHtruction •«•••• 56f 
Sub^Mct. 4. Conditioul Beroofttioti.57^ 

.SECT. 3. BiriTM.. - . 57« 

Sect. 4. Rwi nr.iCATJON ....... 57" 

Paw IX. CODICIUS.57i 

PAKT X. LlXiAL INCIPKNTS OF A GIFT BY WILL - • 5SJ 

Sett. \. Taiiamouiit Tirtc o? Tin Fekioval BErKkflEWATivEi 56: 

Sect. 2. (^obditioxs.58' 

Sub* 0 ect 1. In Ooneral.58: 

8iib*«oct 2. T&Udity in CortAin Cmu» • • • • (tHl 

Sub'Aoct. 3. rtrfuniutico uf Cotiditiont ... *50: 

Suh-ooct. 4. Boliof iipuriHt Ccmditioni .... 3^)/ 
Hub-noct 5. Coaditiout u to Oomont b» • 59f 

8b<t» 3. Aoceptaxcs axi> DisorjiivsB dy the 1>oxeb * 50* 

Sect. 4. Mopes or FAitvuf or a Gift .... 60; 

Sect. 5. Errtcr or Failobc or a Gi>7 • • - • 6(K 

pAKT XJ. LAl-BB.60* 

Srcrr. J. Natpke or I.*Arhr..60* 

Sect. 2. Bxceitions thou iMrsE.60i 

Sub-MCt. 1. Moral OliliEAti on -.60) 

Bu^Mct 2. SuWtitotcd Gifu • • • • • OOl 

Sttb^sMt 3. SUtutor^' Kxe»|>tu>as from • -Oil 

Sub-RCct. 4. Spttlcd ShuroM.6): 

Sub-sect. 5. Gifu 111 Joint Tenancy ur Teuaijoy in Common* 01 i 
Sub-sect. 6. (IssK Gifu si« 

Sub*eect 7. Kffvctof livpsD. *614 

Paht XU. RXKEC15K OF l*tlWBR8 BY WILL - - - 6lJ 

Sect. 1. Qbkeral Powbhs.61! 

Sect. 2. Sfectal Powers.62: 

Part XDI. CONSTRUCTION OF WILIJ^ IN OBNKRAL - - 62i 

Sect. 1. FoircnoRs or a Court or Cokstrcotioii - - -62/ 

Sect. 2. Ktidekcs Aduibsibm in a Coort or CoNsnucnox • 63! 
Sub-sect. 1. Ooneral Buie >*••>..631 
8ab*eecl 2. Evidooceof the Words Used and rHspoeitiona 

Idibde by tbe TeeUtor - • * * A3: 

8ub*eect* 3. Endrute lor the Purpose ol IdeotifientioD • 63* 
« 8ob*seci 1 Eridenee to Aid u)n 0 tnifitiOD apart from 

Identification.64 f 

Sub-eeoL 5. Evidence of Obligations of the Donee • * C4t 

Sub*eeet 6. Evidence to Support and Bcbut Preeuxnptioni 

of Fact •--•••• 64^ 

8ub-sect. 7. Chancter of tbe Evidence - * * *651 

Sett. 3. Geniml Peieoples or OovsTsumow - - * 651 

Snb-sect L Intentioa Collected from Uw Will taken as a 

Whole.651 

8ub*eeot 2. Scope of the WSl Coniidered in Doubtful Cae« 653 
Bob Siot A Words primS /oos to be Given ihor Usual 

Sense .655 

Bub-seot 1 Every Word, if possible, to have its Effect * 65f 

Sub-mt 6. Appnvriate Canons ^ Oonstruotion to be 


Applied 


660 























Wills. 


PAOI 


?AXtXn. CANONS OP OONOTBUCnON APHJCABLB IN 

SPECIAIi CASES. m 

Sect 1. CAjroae Esutivo to tui Scopb of tux Will - - 6C6 

Sub«Met 1. Pre 0 uiupUr»D e^nut InteeUcy • • U05 

Sub-eect 2. Preeuin|JticQi of liegeHtj eod of Ku«>wledp‘ 

of tho KfFect of Wurde ...» OG? 
Sub-eect 2. PreeuiD}i(i«»ii that the Will ie BetiunAl eud out 

Otpriciuue. f'AS\i 

Sub-eeet. 4. Preeumption Fevuuriu^ Reliitives or l*or»ntf 

hAviug a CUioi ou the Tt«Utur - • • 070 

Sub-eect G. Oouonl and Particular Intentiun; tbo B 

Doctrino «..».•• 072 
Sub-ieot 6. IncoDauUDcioii; AUemtluu of tho Wunb* of 

OioWill.074 

Sub*iM't. 7. Uouoftuintj ....... G70 

SXCT. 2. CoNTKXt AVb MkaXIVO OF WoUJ« • • * * 

Sub'iect 1. Time to vbioh n Will Uvfurn • > • OSO 

Sub-aoci 2. Uao of Same Wonb* in ihOoioiit • tlsj 

Sub-Met 3i KjHMitm Oer*frii £uie .... tW'2 

Sub-sort 4. Effect of Ilodtala trt Other Stutonientfi • t»K3 

Sect. 3. Inai'cuuacy of licacRimoKa if OxNFUAr. • . 0K4 

Sect. 4. Drisi^idmoNa of VK<a»kKTY • • . • • i\\t\ 

Sub-M*ct. I. ('ircumatuncua Taken into AMini 01 M 

Sub-Hoct 2. Acewaonoa Fullow tho lVinci|«) Oift • • K»'i 

Sub-aoct 3. Ueiierai l)oAcripti4»i}Mof 

Sub«hoct 4. J)vncriptioDa of Property by Ilouality - • GIO 

Sub-aect 6. Uolimitod Oifti of Incomo • • G'.r: 

Sub«iwct 6. Particular ])owriptioDa> • iX,K* 

Siib«aect. 7. Poeidujiry Gifts. -712 

Sect. 3. Dim^ttimoxa OF DuxKoi ...... 7);i 

Siib*eect. 1. Time of Aacortauiiug tho Jloijno • *713 



1 In Qeoeral • . . . 



. 713 

(u-i 

f'ii. 

ludividuaLj . . » . 

« 


- 714 

(laaaaa .... 

• 

• 

- 714 

iv. 

Group of lodividuala 

• 


- 721 

t*'- 

Survivorship . • . . 

• 


• 724 

(vi. 

Altenistivo I>oiioca • 



- 729 


Siib^feeut 2. Deecriptioii by AolatioDKhiji*' ... 73 ^ 

Sub-euct 3. Ptfwiia cn tenlrr •<*f>i4re Truated aa or 

tiring ....... 740 

Sub-aect 4. Kuoiomtioo of tbe 1 k»iu«ca . • » .742 

Sub-aect 6. Particular Deaoriptiuua.744 

Sect. 6. Uuaxtity of Ixtikest Oivbw.702 

Sub-iect 1. In Qeueral Ityz 

Sub-eect 2. Preeuniptinn in Fsvourof tha Ihpuee - - 7<i3 

Sub-aect A OlfLi vith Woida of linitafion - - > 7G4 

Sub-aect. 4. Bighta Attached to the Gift iMhning Inton^^t 

Given - 770 

Sub*aect. 3. Gifts Tithoat Wunla of XiLmitation or C>&Lor 

Deecriptive Context - • • - • 775 

Bub-eect 6. EsptMoo of theTeaUtor’a MotiTe or Porpoee 777 
Sub-iort. 7. Concurrent Gifu.- 790 

(L) Joint Toaney and Tanaocr in Coounon » 790 

(ti) Distribution^ Capita aoipar SUr^ • • 791 

Sub-aect 8. OonnlntiTe and Substituted OifU • • -784 

6nb*i^ 9. Supoewife Inteecete . • • • • 799 

Bab-eeot 10. ParticulAr QitU 797 

Gifts to 4 PciOB tad bia Childrvi • • * 19? 

til Giftato nPMon and hie Ime • ■ ■ • HI 











Wills. 


SM 

TAQt 

Past XI7. OANOKS OP OONdTEUOTION APPLICABLE Al 

SPECIAL OASES 


filer. 7. CornnoNAL Oim .... . • 7W 

Sub-Met 1. Conditio&iifi Oen«rtl • • • • • 792 

fiub-Mct. 2. Venting ^ilr^ • - - - • - 797 

(i) Cenoni ApirfSceble te both B««l end i*erfonAl 

Kitete .797 

/ii.^ Ceooni Applieeble to Beel EeUte - • • $07 

(ui.) CftooDi Aj^ceblf to Legecioa oot of Pereonid 

Ectito - - -.810 

(if.) CenoDt Ap^ttble to LanciM Cberged on BmI 

KeUte ' $91 

(r.) Cinooi Applicable to Lmuiee Cbernd on Uixud 

Pund. $22 

Sob-Mct. 0. DiTeetiDg . . . * • « - $22 

Sub-Mct. i. rerticoter Cuoditiune • • . • • $28 

(i. Jo cue of Death, iimply, ai a Contingourr • $2$ 

(li. UMth vith Other Coo tinge iiciee - *829 

fuL IJiniUtioiw on Failure of Iv^ue • * * •833 

(tT. K<^eiture (*n Alieiiatioti - • • • 

(▼. I(otcb]iut ute. • • * • tH2 

8£4T. $. Ol>T8 BY IMI'UCATIOV. M 


ttjr AifHPiHlatifm p/fneems • See ftffc rivriTVlTfRfl. 

AtifiiihittrtdttM 6 /A$pH9 - „ ExscuroKe akd Anlift atom. 

AdmmiilrulUMo/ /nWrenI 

Kttatti- ' ‘ llAHKlrPTOT ART) iKSOLVESCY. 

Adwhrrm^iii • ■ ~ ,P SnTLEHZirrS. 

JpftCH%oi»<nni beturfii 

hm</K/orve • ' EXXCVTOHa AVD AnVIRlKTRATORe. 

Ko/tinfia* * - t% CuK6Tm*TioxAL Jaw; Descent akd 

IbmuoTloK. 

Copfttai and Inpom • • i» Svnuuwn ; Tluers awd 

Tftcenit. 

OKtrrstp/MUundfffyiirm EXRVTOIB ARD AdUIMUTIATOIU. 

ChaiiMk B$qued$ • „ CHAMmu. 

Cen/liH ^ Levrp • COKTTJCr OF I«AW& 

Cbni'errum • • - Eqottt. 

CurUt^, EdaU iy • • .« COPTnOLDB; EeaL PfiOPKATY A»V 

Cbattcu Hial. 

Ikaih Duiia • - • ^ * EsTAIX AND Othtm Dutii Dutibs. 

of liop€rtt/ m 

JMUh - • - * »» Diecm AID Dimosmox; Execu- 

Tone ARD Anuuvi^TRATone ; Eeal 
PbuPXBTT ARD CbaTTSU filAL. 
Domidl COKFUCT Of I^va. 

J)tmdio Moriii Cana? • OiFn. 

rhwtf - ' RlAtPBOmTYAKDCBATTXlJEBAL. 

Eledion EotrXTT. 

PechMi «•••.! CovsrmmoSAL Law; CoFYUOLLt; 

Cion PiAcncx; DsacEiT avu 
f Dunjirmoit; Bial P&omrr 

^ AMD OSATtlU BiaI. 

EMe Dpdf • • • Ettass axv Othu Dbaiu Dutni. 

^tudan . m ^ laxomM AMP ADiCDrtnmATOB*. 

Aaifiwy Dmim « • ^ Ebal Pionm amp OKAfTKi 

iBtf- 











Pak I.—Natuu or a Will. 



Fpt WHU • • • Set 

OifU • , . . „ 

(Twart^fuAtj) e/ InfauU • 
InUrtd Ugacie$ - • 

JMdieial Tntkte - • 

I^dm, P^mn\ivf 
litg^ 

AfortmdiA • . • 

Saunt oii4f Arme 

iVr7«<«t<t6g . . « 

Pcfriiont 

Power ej Aj*pmH(Pui4 • 
PriotUy tn AdtniMHtmiuiu 
flfA0eU 
PTfi^U 

PrtAnU Duftf • - - ,. 

Puhlif Trueief . • • 

Jieal /Vofarfy - 
Ityitfrotum o / If ♦ 

Itiyfii 8 urvivor»hip * „ 

Ihifol WilU • - “ „ 

• • • H 

IkUlemenii • • • „ 

TrueU 


OoKiiicr or Laiti. 

OlFTA 

LXfATO A5D CniLDSU. 

£xiOOtOia AMD ADM1III0T3UTORS. 

TBcm AMD THV^rm. 

KlICOTOM AMD ADMlMlBTlUTOmS. 
£«TATI AMD OtUXA J>KAT1! DUTtlS. 
CiiAKiTua: OoBPoiunon; IUal 

PhopeaTT AMD ClTATTlLt Ekai.. 

Namm. Co amok or; t^BirLSMSKm. 
rKKrjmnnn. 

PPJlSOffAL Pkofbbtt. 

Vowtfil; BKTTLKMKMTd. 
PKRFTTUirrKfl ; Povm. 

Kkioutobs and Admxkistratomi 
K uccrrohS akd Adminibiaatom. 
KaTATK AMD Otiiik pKATn Dtmxi. 

TMvm AMli TRirrma. 
KKALPhdPKKTV ANfi ClIATnU Eka t.. 
iLiULVuOVUWTt AMD Clf ATTJOA lUur.. 
Partition; Fa uTMKkAitir: PfRAOMAL 
Pft'tFKiLry; Hbal PKorum and 

OllATTBLI RkAL. 

CONSTITUnOMAL I4AW. 

Eacm*. 

Sim.KMKNra. 

Tmuita AMO Tauptiu. 


Part I—Nature of a Will. 

Bkci. h^Definitiom and Intenretaiion, 

1015. A will or todUioeM^a) is the dedaraiioD in a prescribod neSAftiosol 
manner (() of the iDtcntions of the person making it, with regard to * 
matters which he wishoe to take effect a|>on or after his death (c). 

It maj be made for the purpoae of ap^inting bis etocQtort(d>, or 
other persons whom he wishes to manage or assist in man^ng 
anj part of his estate (e), or for the purpose of making dispositions 

(o| The old dlBtinotion between the terms is said to be Ibat'' will ** is a 
genml term, and that where lands or tenenidat* are doTised, though no 
executor is appointed, the instmmeot is properlj called a will (WvruU v. 

EaU (ia75), 2 Rop. Ch. 69 [112]), and that where it coucens shatteli only, 
and appoints an ezeootor, it is eaJIad a testaioent (Shsp. Touch, (od. 

Preston) 399; Bae. Abr., tit Wills and Testaments (A); ewiobone on 
WiUi, 7th ed.. p. 4). The dwtiaetion it not adhered to; see UtUeton'i 
TeaiiiSB,s. 147; the terms appear to be nsedinterchangeablT, for example, 
in the now repealed stats. (1540) 32 Hen. S. e. 1, and (1542) 24 Se 26 
Htfi. 8.6. 6. 

(I) As to tbs manner and form neesssarj. see pp. 646 el teq., post 

(«) Shop. ToocIl (sd. Preeioo) 299; Temes de la her, eah wes TeiU' 

SMBt; 2 dL Com. 499, eiplaicii^ the de6oiti<io of the erril Iww (eslnalobi 
ftOilr# joila $oaUtiHa de eo qued quit peel moHesi sms jleri eM), adopted 
in A,.Q, ▼. Jonet amd BortloU (1117), 3 Priee. 368.191. 

(d) Astoeseeutofioradiziiaietmen,ieetitlsEzao7TOtsaiiD ADKiMie* 

tEATOv, VeL Z17., pp. 121 si sej. 

(e) The mere a^ofatsMot of any Msisuoti or eeadjutott to the 

eieeBtoTf, tnsteee, or persooi entitled has ne efleet etthst cw 
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of proper^ to taka effect on or after hia death (/)» or appointing 
guardians of his infant children after his death (g), or exerciaing 
any power exereisaMe hy him in this manner (A), or revoking or 
altering any previonn will of his, or for any similar purpose Wng 
effect on or alter bis death (»). 

A codicil is of ainiilar natnre to a will, and in general is supple¬ 
mental to and considered as annexed to a will previously made, and 
executed lor the juirpoee of a<lding to, varying, or revoking the 
provisions of that will (A)» though it is capable of independent 
exibtonca (I)» 


tbo n-sting 0 / iUt\ prop(7iy in Ibe oxecutors alono (Aaoa. ()S46), Y. B. 
20 -Kilff. 3, Mich. pi. 09; Kulbi t>orieA, p. 4SH), or as imprxung on tbo 
cxccutom. trutto<t or pcnnim ontiUcd hont>flrul]y under tor will a trust 
or duty to rmplny ibr naiiiM p^'riuiiu in the speHb<^ mannfY (Shttv ▼. 
),iticU$* (1H38), R Cl. ^ Fin. ISO, 11. L. (apptuiitmrijt nf ti^naut for life’s land 
agent]; Finden 7 . SUfkfm (1846). 2 W 142 (appointment of trustow' 
rcroivrrauil mnnagrr); Jlflamif (1K71). 24 L. T. 73S; Foitcr v. 

hUlejf (JKMl), 10 Ch. 1). 018 (appoJDtmNit of trust^'cs* solicitor); and aoo 
title Tui:aT8 asl> Tuustkxs. p. 16. aafe); hut tUoy. or tbo court in an 
adunnistratjoii action {[liiibert 7 . //i66eH (IbOM), 3 Mor. 681), may gi7o 
offcot U> aucii diroctionH, in somo i iuicmi, bowcviT, tbc will crcatoti in rbo 
named portion'a favour a charge, IruHt. or olbc^r inU^(*% 7 . ifoon 

(1819). ciM 6 C). Kin. 142), which may enduro bo long as the appointee 
donH tilt' husiTiMB to fhc catiBfat'tion o( tbo troBteo* or other pcrsonii 
IntiTcBtciJ (iriUiomr v. Corbel (1837). 8 Sim. 349; Mnnetf 7. KfUy, iupra; 
and Bco «Sa««/lcrir v. TfolbffbuflB (1H02). 3 Oiff. 566). 

(/) Ab to iho vOwi of a will on tlu) pro|H'rty <liBp<»aed of, bcc p. 611, 
eofl. As to the appointment of truHtem for any purpoBo. sot* tillo 
TtiDHTS AND Tnusrr.Ka. pp, I cf aco., oolr; for llio purpotiM of tbc Soitlod 
Ijund Acts, BCC title Skt riJUSKNTK. Vol.XXV.,p. 63); audfor the purpoMe 
of tho Conveyancing and Lav of Kroperty Acl. IKK). scoiM., p. 711. As 
to tho appoiiiiiurnl of a proUs^tor of thoBottlomout, see titio itxAL Pro* 
I'KHTT AKO tUlAtTF.IJ* RVAt.. Vol. XXIV . p Wl. 

(>7) A« to the appointment of lobiamcritary guardianH, hco Hilo Infants 
AN it OiiJLDRXN, Yol W'TJ., pp. 123 ei scf. 

(bj As (o tbo oxrrciBO of toBUmoiifary powers, see p. 618, jMsf; and 
title PowKaa. Vol. XXllL. pp. IS. 19, 22 «f te^. 

(t) A diroction for the ci>iiiinonrBmoni of proci^ingt to adnunister the 
relate in court does ffot make it imperatire on the court to make the 
order for adminiilraiion (Be 5foel>H, Jonet v. Ufivkinn (ISSS). 38 ('b. D. 
319. (^ A.). Afl to directions for burial. ormatioQ. etc., see p. 525. post; and 
V'noyclopflDdia ol Kottok and l^rrcedrota. Yol. XV.. p. 557. The wiU may 
appoint any nemon for the pur|ioer of deciding queations between the 
donooe; see. for initao«v Wtntdcoek v Woodwk (164K)). Cm. Klix. 795: 
tneyriopndia of Forms and Precedents, Vol. JV.. p. 494; and p. 630, 
j?osf. 

(fc) 2 m. Com. 500; Oren v. Trihs (1878). 9 Oh. D. 231. 238 (“ite 
nature is not BnbstaDti7€ bat adjectire"). As to codidlB and thedr effect, 
MO p. 679, pout. 

(1) The oodioil does not now ooder the Wills Aol, 1837 (7 Will. 4 k 
i VIct. 6. 26). B. 20 (seo p. 564.poBf). eland or fall together with the will 
(/Urtcle 7 . JoMing (186.9). L. R. 1 P. & 1>. 685; In lAe Ooodi of SavMt 
(1870). U R. 2 P. SsD.78; 2nlkiGoodtofTumtr{Wi). L. R. 2P. S^D. 
4US (codicil azLUitelligibie without will); Farrrr 7 . 8t Caikarins'o CoUbm. 
Cl#eibnd9#(i973), L. E. 16 Eq. 19; ^ardmert. CoufiAope (18861. 12P. D. 
14 Hanguage of oodieii dilMident oo will); Potps v. Breob (1898), 76 
L. T. 466; see abo PaBt ▼. d^roy (1888). 14 App. Cm. 7(h 76. P. C.). 
Under ihs law prsTiooi to the WilU Aot. 1837 (7 will 4 k 1 Viet e. 26). 
there waa a prMaption, sabjoot to the intention of the testator, that the 
revoeatioi of a wiU aln eSMied tha mooatkm of a oodreii thereto 
(JTidlfwirr Ai*b4MU8tih2>dd. 220). 
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10t6. The person making the will or oodioil is in thii title oailed 
** the testator " (m), uh 1» wbm the context admits, the word ^ will" 
inolodee a will or teetamenti a codicil^ and an appointment b; will 
or by writing in the nature of a will in eietciee of a power (a)i and 
aleo a disposition by will of the custody and tuition cl any ohild 
under certain statutes^o), and any other testamentary dis])ositioD(p). 
The word strictly denotes the aggregate formal expression of the 
maker's teetameDiary iutentious subsistiog at hie doath, but is 
commonly used to describe one of a series of such instroineute (<}); 
in some cases in this title, where it is necesw^ry to draw a distinction 
between tbo two meanings, the expression ** the whole will "denotes 
such aggregate. 

A modern will" denotes will made, revived or ropubli8hod(r) 
since the 1st January, 1838 (t), by a testator of full ca{>aeity {a\ 

The words ** real estate" {h) include tnanurs, advownons, 

(m) Th« Um in ftp|din] wbaioviT nuy \)t^ iht c4jii<hiU »f tbo wJl, juid 
wbether the wiU dispwmM ai pruiverty or uot; coiuparo /WcbjU v. M'Coriitn 

S , 5 L. U. Ir. 313. C4., 0. ^\. (moaiiiriA ot Iho word in tbo Ileal Kstute 
Mi Act. 1 h 34 (17 Sc IS Viet «. 113)): but tbo irrmo ''lostaie/' 
**U»lft^*y/' oudinU^Hlary ” m llonr ordinftry onui^o an* wwi- 
eiftU'dwith tlie guoxtsm bow fftr ifAtalorV profirriy is dispi^siHl of liy 
the will, w bet]j4T compietoly.iuRofnpletuly.or not at all: nce titlu Dkhcknt 
4VX> Di8TUiBt:T]u!4, Vul. Xt., pp. 1 €l tcq. : iu ft tt^cbiiioul (ieus4\ adupUd In 
ft court of probfttv.tbose terms may bo UH4>d with referoneo to ibe ijocstioD 
whether ftD ezecator ii in eiistvnco; see title Kxscotoks aht> Anvixis* 
TRATOBS, Vol XIV., p. 136. 

(a) See title Powkus, Vo). XXlll., pp. I H teq. 

(e) Stat. (1660) 12 Car. 2, o. 24, aud tbe com*pouding Art for Indand. 
Atat. (1662) 14 ^ 16 Car. 2, c. IV: seo title )>.rAMra asu Ciuumiki.. 
VoL iVII., p. 123. 

(p) Willi Act, 1S37 (7 Will. 4 A 1 Viet. o. 2(1), s. J. 

(V) Lenutce v. (/00<I6<}A (1865). L. K. 1 ?. A D. 57, 62 ; (Irrtfh v. 7'fi60 
(IS78), 9 Cb. D. 231, 234: H4 EUom. Lft>fb 0 m v. ^Vroevr Wrighi, [1894] 1 
Cb. 803. 314, C. A. However many unrevoked I. ^tuncutary wriliugv a 
mao may leave, they together o^matMutu bat oBe will in tbo Hiriet senso 
{Dougla$'i! 0 i^U$ v. UmpkeW^, [lOUSJ A. C. 224, 233, P. t)., wlicn^ the 
teetator exerulod separato Scotch and Auxtrallau hjIIh Ut Ite construed 
aoeordiog to tbo law of tbovo ouanlrie* roaptTnv'cly). As to prohato of 
eoDcurroot wills draliogwith iheiootator'Hpmpitrtktf in diftcn'nt roan tries, 
see title Kxxcutobs aki> AniiTRisTRAtuKS,' Vol. XIV., p. 165. 
will " and siiuilar phrases mean, as a rule, no more tlian " will" [WalpifU 
(^rd) V. CJkolmonofley (£url) (1797), 7 Tern Hop. 138. 146. 150); and. on 
eoQStniotioQ. a reference by a testator to hii '*faat will." or a deseriptioii 
of a doeomcDt as such, may merelv allude to or flrvriho the last of a 
sories of testamentary doenmemu (yAomas v. Hoant (lsu2}, 2 East, 488. 
496: Sioddari t. Orant (1861). 1 Maoq. 163. 171. fl. h.; CvUo t. Oilf*rri 
(ISM), 9 Uoo. F. C. C. 131; Freeman v. A'rsman (18.14), 6 l>e G. M. A 0. 
704, C. A.; PetttR^er v. AmbUr, Bunn t. FeUingn (1866), L. H. 1 F.q. 
610; r« lAs Gooilf ef de la Sauetaye (1673). L. K. 3 P. A D. 42. 44 
and deliberate will *'): Sinpeon t. Fettm, [1907] P. 64 ("last and 
only will ’*)). As to tbe effect on prior testimoijtary instraments, see 
p. 666. post. 

if) Aa to revival, see p. 575. post; as to r«*t»ublirai)on. mw p. 677, iwaI. 
(s) Namely, wills to which the Wills Art, 1837 (7 Will. 4 A 1 Viet, 
e. 26), appllM (tSid., a. 34). 

(a) As to tMtamentary capiclty, seep. 532. The wills ef manied 
woman were in certain rcapocts exceptea from the WIQa Act, 1837 (7 Will 4 
A 1 Viet. c. 36). by IM., s. S. As to the effect ot this and the prom &t 
law, eee p. 534. noH ; title Hi'Sbsmd arm Wrva, ZVL, p. 380. 

(9) Aa to i«A eatate, see title Propemt aain Gtamie Riai.» 
ToL XXIV., pp. 138,161. 
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memoagei, Uodi, titbeai ranta, and bereditamenta. wbatbar beehcdd, 
OQBtomarj ireahcdd, taiuuit right, oastoaar; or copyhold, ot of any 
other tenore, and wbethar corporeal, inoorporea), or personal, and 
any undivid^ share thereof, and any estate, rigbl^ or inttfest 
(other than a ohaitei interest) tb6rejn(cV 
** Personal estate ’* (d) includes leasehold estate and other chattels 
real {e), and also inanelyi, shares of (vOTernment and other innds, 
eeeuritiee for money (not being real estate), debts, chosee in action, 
rights, credits, goods, and all other property whatsoever (except real 
estate (/)) which by law devolves upon the executor or administrator, 
and any share or iutereet therein (c). 

** Devisedenotes a gift of re^ eetate (h), and ** beoueet" (t)or 
** legacy" denotes a gift of personal eetate, and devisee" or 
** legatee " denotes a person or other object taking a benefit under 
a gift of real or personal estate respectively. 

Donee " includes devisee and legatee, or other the object of the 
testator'e bounty in any kind of property. 

Gift" include devise and bequest (k). 

Any court entertaining, within the scope o! its jurisdiction, tbs 
grant of probate of a will or of letters of administration with the 
will annexed (f), or any question relating to the character of an 
instrnment alleged to testamentary, or as to the testamentary 
capacity of a testator, or as to the validity of a will generally, for the 
purpoMw of the will being admitted to probate, is hereinafter called 
a court of probate "(m), and such grant is calM the probate." 


(a) Wills iici, m? (7 Will. 4 ^ \ Vici. c. 2S). s. 1. 

(d) As to pononsl estate, see title Peksokal PaoraaTT, Vol. XXIL, 
pp. 987, 38S. 

(#) 'fbe Act, 1837 (7 Will. 4 A 1 Viot. o. 3S), prooeeds, not on 
tlie dlstinotioD between nstrilia and mneMid (seo title COKfUCT or 
Laws, Vol. VI., pp. ISO tt tec.), but on that between real and personal 
estate in English law, and a similar distinction is imported under tue Wills 
Act, 1861 (24 k 26 Viot. c. 114) (i^ Ofa$9i, Hiubberfitld t. Orotit, [1005] 1 
Ch. 684.500. 601). 

(/) This ezospUon is rendered neosesary bj the efaauge in the law 
relating to devolution effected by the Land lYansfer Act, 1807 (60 A 61 
Viot. 0 .85), a 1; see title Eucuroas ajid AniitKieTAATOES, VoL XIV., 
p. 238. 

(s) Wills Act, 1837 (7 Will. 4 I Viet. c. 26), s. 1. 

(s) The word was formerij often used with respect to gifts by will of 
chattels real or other personal estate; see. for instance, TuUy t. fftmpioa 
(1746). 2 Term Bep. 850. n.: HovtjMv. AckUtnd (1710], I230. lie 
P|6 in 4 will of the word ** devise in iUelf is not conclusive to show that the 
testator is dealing with real estate (Cam^eld v. OUbtri (1803). 3 £sst, 516. 
521; HoUt. Hdir,ri69]]3Cb. 389. 393. affirmed. [1802] ICb. 361. C. A.), 
though that prirnd /oeis is its meaning (PAiffips v. Bsal (1858), 25 Beav. 25). 

(i) As to tho ongiii of the tenn. kc Pollock mul Maitiand, History of 
English Law, Vol. ll., p. 338. word “ bequest'' or legacy '* in a 
will in a proptf oontezt carry real estate: fiee p. 704, poii. 

(h) Ine term ' gift Over " is eoamonly used to describe a^t in suooessioo 
to a prior gift, sspeeially by way of executory devise or bequest; se« 
p, 626, post. The tsm ** limitation is commonly used to describe a gift 
of ahimtedmtengtiocoueof a aeries of gifts of the same proptfty to peieona 
fasmssnon. 

(Q As to the grant of probate or lettets of admlnistraUou genenllj, 
see Utie EzBcorgas awp AnnxmaTEATOis, Vol. XIV., pp. 151 st ssf. 

(ai) As W ihejuriadietion #1 iM Probate, Dlvoroe and Aomizalu Dmaan 
in p iwb a t e fflatters, ess title Incotone amp APMDrzmAVOii, voL XIT«« 
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of a teatameDtary nature, ia hereinafter called a ** court of con* 
atructioD ** (n). 

Sect. 2.—C/tarur/rrufiri atid Eifrct nf a Will, 

1017. The easential cbaracteristioa of a will are that» during the 
life of the teatator, it ia a mere deolaratioo of hie intention (q), and 
that it may be freely revoked or altered in a prescribed manner (;>). 

It ia therefore ambulatory, or without a fixed effect ( 9 ), until iho 
testator'a death (r); upon that event it cryataUieea, and may for tbo 
first time take effect as an appointment, disposition or otherwise, 
according to its tenor ( 1 ); it requires the death of the testator (or 
its consummation (f), and must be distinguished from a disposition 
made inter nvoi, such as a voluntary eetUoment wiA a power of 
revocation (a), or any instrument consummate on execution by the 
maker, although intended to take effect on some future event (i). 

An instrument, however, which, though in form a conveyance (r), 
is made on condition that it is to take effect only on the death u! 
the conveying party, is often testamentary in character (d). 

1018. ^ The revocable nature of a will cannot bo lost, oven by a 
declaration that the will is irrevocable (r) or by a coveuantnot to 

pp. 151 11 ^.; as to tbe jiirwulirlioo of Ujo («unty courts in oonUuti* u 

probate matters, see tiila Cohutt Ooitats, Vo]. VIU., pp. 044, 045. 

(a) As to the separation o( the two juriadictioiiH.Boo Towtt*rmt v. 
neo 6 ] p. ee, S4, se, es. Ci A.; title Kxacutous and AuuiNieTEAtuas, 
Vol AIV., pp. 15V, ICO. 

{ 0 } Seo note ( 0 ). p. 505, ante. 

(р) As to revuestioD, see p. 5C2, po$i. 

(с) A will is BumeiimtM said lo be " axnlMilatory'' in that it maj 
operate eo prooerly whieli beeoiuvt the; teslatMr's only after thodatn of 
Ike will (Pollock and Mail lend. History of Kn*:: »b Law. Voi. II., p. 3J3) • 
hut in this sense only raodom wIUa ran be so di^ ^ribed, so far as real estate 
U coneemod ; see p. 6J7. peif and compare note (i). p. 512. pert. 

(r) Co. Liu. 112 b; /fanok v. J.'eoit (17U0K I Vm. 257, 200; Walpals 
il^rd] V. VholmendeUif (A'urt) (17U7), 7 Term U^p. 138, 14V: HherruU v. 
BentUif (1834), 2 My. S^K. 149,102; Beddingfonv. /faumuna.fiVOS] A.(J. 
13,19 ; Re lAanorer {Tiaroneti), VtrheH y. Fruhfidd (3), [10051 2 Ch. 330, 
335: Re Tkempeon, Tkompten v. Tkompton, (lOUO] 2 f'li. 199, 205. 

{$) Cooper V. Martin {Ml). 3 Oh. App. 47 ; Olieaai v. Wngkt (1575). 9 
Ch. D. 646. 650. As to the effect of a wdJ as regards projicrty. see p. 5)2, 
poei. 

(f) Foue and Hemhling't Cou (1558). 4 Co. Kup 61 h; ^ Ave’i HeUle- 
m«AM1552), 10 Hare, 106,112; In the Goode of tioliinoan (1867). L. H. 1 
P. & I). 384.387: Beddington y, Bwmann, tnpra, otp. IB; 2 HI. Com. 502; 
Shep. Touch, (ed. Preston) 401; aod see B\ndnn (/^ofdj v. ^uXfoU(Aarl) 
(1707). 1 P. Wtua 96, per Lord CowfKa,L.C., at p. 97; Btinban ▼. voran 
(1575), 9 I. R. C. L. 284. 286. Ex. Ch. 

(a) Tompeon v. Brovne (1835), 3 My. h K. 32 (eetUemoot). 

(5) Marwribanki y. Hovondon (1843). Lrury Um. Sug. 11 (appoint- 
seat on death without iuue); FleUker r. FleUker (1844), 4 Hare, 67, 79 
(deed of eeveoant}; and see p. 546, poet 

(<) Similarly, the more fact that a document is exaonted as a will does 
not neoeassnly make it a will {Thcmcnft v. Icuhtier (1568), 8 8w. k IV* 
479: and see .ffinpV Proctor v. Dainti (1530). 3 Hac. £ee. 818). 

(d) Pakk y. BAors (1568). 8 Drew. Ir Sm. 589. 598; see p. 546. post; 
title Execdtobs axp ADUiKiSTaaroBS, Vol. XIV., p. 168. 

fs) Bacon's Uaximi of the Law, ng. 19; see p. 563, po^ 
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raroke the will (/). After revoeetion, however, whether by iDAr* 
risge or otherwise, the will maj be revived in the prescribed 
maDner (^). 

1019. An iastrument m&y be pertly testamentary, and partly 
intended to take effect during the life of the person making it (k), 
except that by statote (i) a will made after the 1st January, 1866, 
by u person serving in the Royal Navy as a seaman or marine 
cannot be in the same i astro men t as a power of attorney (k)* Even 
apart from the testator’s intention, a will may have an effect other 
than teetamentary. for example, as a memorandum of a contract (f) 
under the Statute of Frauds (m), or an acknowledgment of a 
statute-barred debt (n). 

1020. An in.struioent may also be conditionally testamentary (o). 
Thus, a tuetatf^r may refer in his will to some contingency, such as 
an ini|)eudiug journey by him or a }H>eHihlQ imiHinding calamity (p), 
or Ollier eveut(</h in tcriiis wLidi maku the will conditional, or 
limited in operation. The terms may, however, merely import that 
tho contiageacy is a reason for making tim will, in which case the 
will is not couditional(r). If the contiagency is coiocidout with 


(/) ('onipaiH^ VyniorV Cate (ICOUJ, S Hep. SI b, S2 u, and note (b) 
fltpnan : AV Mf/Mmftld (ISU). 30 Svw Zealand ]avw Kijickrta. S06. As to 
(bi; I'ffci't, Nuwuvvr, sueb a covenant and bow fur it w cnfnrci*ablo. sco 
ji. 015. poei. 

(</) Sh' \t. .175, pctl. 

(ih) tio< d. r*n»sir V. Croiut H (j. II. 714 (puwor of attomey intended 

lo \m |>ar11.v tcutaiuonury); IVtd/t r. Woijr, [)W2J 2 I. U. 240; lU 
J/r/>uNoid. *uprit{\fO'^vT ofatlornry); In (he Gvothnf Jivbiiiton (1507), 
]*. II. I 1*. A. l^ 084, 357 (Irasv with a dihfiton to loMor’i executors lo 
64*11 at eiidoi a Tin. mit inlviidcil to fMamoiilary). 

Navy an cl iMarirKw (Wills) Act. ISOl (2$ A. 20 V'ic^t. c. 72). 

ik) Ibid.. ». 4; M‘C title KMeclTOKH ANU AnUCKWTUATOKS, Vol. XIV., 
n. 102. Ah to lUr nilU uf iiierdiout acanivu, 6co Utlo 2>iin‘rtNa avx> 
Kavkutiok, Vol. XXYJ., p. 58. 

(/) AV Ihitie v. //o|ff«, (isesj 1 Ob. S4, A.; see title Coiitkact, 
V..1. VII., i>p. Jikltlteq. 

(m) 2fl Car. 2. c. 3, ft. f. 

<n) MiliingtoH t. TAomcioa (18.12), 3 I. Ob. K. 236; see title LlMiTi* 

TIOS or AonoNM, Vol. XIX., p. S2. 

(o) Ai. for initanee. coJidiiioti:Ulj on tlir eoniiciic of soother person (/a 
the Ooodt of ^9^itk (iHtiO), K. I K A i>. 717 (option to wife to add 
codicil Co will, or not)). 

(p) 7'afM«A V. Aawe(l74a), IV*^. JH*n. 18P("ff I die More my return **); 
la Okt Ooodt of TVtas (1861), 2 8v. iV Ti. U7 case of my decease 
during my absenoe'*); Kobertt v. Kobntt (1861), 2 Sw. 6t Tr. 337 
('" Hhoold anything happeo to mo od my passage ’*); /n tAe 6*ood« oj John 

(I860), L. K. 2 P. 1). 23 (*'ibou]d aDytliiog hap|»eD to mo while 
.thread’’); ift the Oootlt qJ Jinhtntcn (1870), L. K. 2 P. 5: U. 171; ^ndsoy 
f.mdtap (1872), L. R. 2 P. & D. 419; 7a (Aii Ooodt of Iluqo (1877), 
2 r. n. 73 : Udmondtoi^ r. k'dmondton (1901), 17 T. L. R. 307 in case I 
should net istim home owing to death '*). 

(o) Is lAe Ooodt of IM Silva (1861), 2 :tw. & Tr. 315 (** in ease 1 survive 
my Wife. . . butootothenrlse'*). 

(r) 8trau9 v. (1820), 3 Pbillim. 209 (**in case I should die ; 

nation V. C*oaiAg»eod 4 Hw. Roo. 176 ("lest I ihoold die before 

the next sun "); /• tlU O^oii e/ ffoAfoa (1861), 7 Jur. (f. s.) 1208 ; 7a 
U e Qoodi iff Tkofno (1865). 4 9w. a Tt, 36; /a tho Ooodt of hoUon 
1866), L. R. 1P. A D. 88 (" Id ease of any fatal accident beifig about to 
ttavsl,*' 686.): Iniht Ooodt of MorUn (1867), L. R. 1 P. A D. 380 ('^is 
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a period of danger to the testator, there is px>and for sappoeing that ^ 

the danger vae regarded bj the tcaUtor oniy as a reason tor making Cbarw* 

a will(i). A conditional ivill is of no effect if the contiiigeno; terisUci 
fails (r), bat may take effeot free from the contingonoy in question if Bfl^t 
re execnted or repablisbed aftor the contiugeucy baft passed (a). ofa^TOL 

1021. In considering whether an instrument is of a Uistainentary B^ridenee 
character (a), or is conditionally or unconditionally toRtamouiary, 

a court of probate construoa the will in the maunur of n cotirt of 
construction(&), and may receive evidence accordingly (r); and, 
further, may receivo oxtriiieic evidonee of the intention of the 
alleged testator with regard to the character of the instrument 
where that character is ambiguous (d). 

1022. As a disposition of bis property, a will is subject h> ^ 
any subsequent dis|>osition tiiirr nm by the testator in his 
lifetime (r), and to tbo ad lui nitration of hi a projntrty for tha 
payment hj his representaiivoii of doath cliilieA(/l an<t' liis debU 

and funeral and testamentary oxi’ensos after his (leather/). The 
dis[K>ijtiun made by a will need not oonm into o|)eratiun iuimodbUdy 
on the tOKliilor's death, but timy, to the ovUmiI that dispositioTiH In 
/utnro are allowed, take effect at a future tinio {hi As regards rml 


OTCiit of luy death during'* a time of nunevsd lo koHfiital Hliip); fn /As 
OootiM oj Ma^d (18HO), U V. 9c 1). 17 ; ht tkf liotnU ttf .SVaarl (IsaN). 'll 
L. Ir. lOS, 108 ; /n iht UtHnU of Surotl *8 (whrri^ Ihitu 

arc considered and eurnpiin'd); Jlaijord v. //<d^ord, [IHU7] V. 30. 

{$) Jn th9 Ooodt of SjtftUf, ntprti. 

(I) /'orvrfM V. I^anoo (174D), 1 Sui. 180; 1% th^ OoofU of II ms 
(I8AI), 2 S«. S» Tr. J47: HobrrU v. < I8S1), 2 Sw. 6i Tr. 337 ; in 

Ooodf of Hohinnon ( Ih70), Ia U. 3 iV ^ D. 171. fW a ownrs wijevn llie 
cimtlugcneT could KtilJ arko when the testator died, Jh tho (SowU of 
Cooptr (iSOaK 1 I>oa. & Sn. 0. 

(а) y. J/anoe, ivpro, at p. 101 : 7»tA Ooodt of (/uwfAm (1803), 
10 Jur. (N. 8.) 61. 

(o) ^V^Ul to thn grounds on wliicli prohute tnar be refuiUMl and 

the evidence adniiwble on eurli qneMiioris, mr title anu 

AnicisiftTKAToas* Vol. XIV., pp. 177 et 0 rtf. 

( б ) The M»urt ounsidoni the Mh<de latitcuai?' ol tbo hiN and Urn Rurround- 
ing oircumRtancua (/a tkt (toodt of S/iroft, topni, .Ii.mkk, V., at 
p. 30; /a the EeUUe of Vinee, Vinn y. Vine*. IIUU»] P. U7; s«« title 
fexzCUTORS A«n AnMlNJSTIUTORR, Vol. XIV., p. M>U, tKuo (l). 

(e) As to the evidence receivable id a eourt of conRinrriji»n, toe pp. 032 
tt RM.. voai. 

(d) in the Good* of Knglith (IS64). 3 Sw. &Tr. OSS; Cook v. Coojbe (IKSA). 
L. R. 1 P. AD. 241; BoberUon i. Smith {1870). L H. 2 P. A D. 43 ; In 
the Goedi of Colei {imil L. B. 2 P. A D. 362: In lAc Goode of SUnn 
(1S90), 15 P. D. 156; In the Ooode of enjtra ; Jn the b'elcie of 

Vinei, Vtnrr v. Vine*, etfpro(eoa<litionaJ wilto); and see in tA^ Gitode of 
h’oetDorihy (iS65), 4 Hw. ATr. 44; Gould v. InsI'cr {18S0), 6 P. D. 1; auQ 
p. 551, poii As to evidence of the contents of a tceiator'i will id a ooart 
of probate, soe title Executors awd AnxiMSTKATOBS, Yol. XIV., p. ico. 

(а) As to ademptiou, see p. 602. poil. 

(rt See titki Estate akd Otirr Deatij In’Tms, Vol. XIII., pp. 177 
el iiq.: REvaKrx. Vol. XXIV., pp. 658. 5.70,661. 

( 0 ) Ai to adauniitistion geserdy, tee title ExteuToas A» Advinu- 
naToas, Vol. XIV.. pp. 240 d mj. 

( б ) IniheQoodto/ S'eitne (1661), 7 Jar. (v. 6 .) 6 M(dMpo«itioo by writiag 
to take effeot two yean aftor death of wife). As to exooatory derieee, ••• 
Me Rai l- Paopnrr avv CBimj BxiL, Vol. XiCIT.t pp. 211 4 Mf; 
m lo exeeutory bequeets, see p. 627, poet 
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^ Wu^^. 

y 

1 est&td, except is bo fer as the executors, li anj, appointed b; the 
Chine- will represent the testator and take his estate, the effect of a 
tvUtici will is not, in English law, the institotion of ao heir, but a gift of 
Ib 4 Effect specific property (i). The donee takes bj purchase, iu the technical 
sense (i), though, as a rule, not in the ordinary sense of the 
words (i). 

GoBdJtioiuiof 1023. The following are oecossary conditions that a gift by 
ui effeotati will may be effeclual to confer a tide to the property given on 
gift b, will, the donee (m):- 

(1) The testator must be dead(H). 

(2) The tc'sUtor must have been a person who at the date of (he 
will hail the legal capacity to make a will (a). 

(3) At the time of making the will the testator must have had 
the intention to make it, so as Ut take effitet n(ion his death (!»)• 
The gift will l»8 defe^^tod if the testator’s mind was not free and 
unaffocted by fear, fraud, or undue influence, or by any other 
matters which by law vitiate Lie inhmtion (c). 

(4) The will must U made in the form and manner re<]ULrcd by 
law {d\ 

(5) The gift must not liave been revoked (c) or allured (/), or if 
revukod must have been revived before the death of the testator (^). 

(6) J^rolsite of the will or letters of adniinistration with thn will 


(t) //itneoe^ T.(7oorfn$rait 1774), ICowp. 87,90: X/MaaT.«7ari;f<i»((776), 
1 Oiiwp. 209, ^rLtinl MANs^iaLU, (^J.. at p. 300. XotwIUistautljjig tlie 
Wills Act, 1S37 (7 Will 4 6t J Viet. c. XC). m. 24, 2S. a rwidtiary pit M 
nml fsUlo is still {MiTeho¥w x. Hcni/e (1837). '2 My. & ('r. 89G, 

700; Jit/ttmtiH v. t'rytr (1807). 3 Ch. App. 420. 425; Lance^ld v. 
Iffffulden (1874), 10 Cb. App. 136: PkiUipt x.LoiD,[\m\ J Cb. 47, 60); 
oA to tbo offoct of this on the order of administration of ourU. soo 
tillo Kxkcutors .thii AiiNiMSTKAtoKS, VoJ. XIV., |»j>. 201 ri 

(&*)/fojxr V. (1714), 9 Mod. Rop. 107, li. L.: for iiisUner, 

lor llispurp(»ao of tracing descent; sre title Descent avn Distuibutiok, 
Vol. XL. pp. 7. H. 

(/) For example, a roluui.'iry sctflomout was never defeated by a dense 
of the settled property, by t)ie settlor's wUl, even tliouj^h the devise wss 
for payment of bis debts (Vtflsrs v, licaumoni (1682). 1 Vem. 100; BaU 
J, A'swlon (1687). 1 Vem. 464); see title FRavuuLEST and Voidablx 
C oMVXTAMOiB. Ycl. XV., pp. 92 tf sef 
(m) Shop. Touob. (ed. Pruston) 413. With regard to tbo conditions 
(2)—(6). the groat of probate or letters of administration with the will 
aaneied in general affords suCioieut crideoce that they ore complied with; 
sMp. 629. post; ood title Kxsvutors and AnutNiSTitATOits. VoI. XIV., 
pp. 211. 313. As to tho foilun of a in rsepeot of any of the first six 
of these conditiioos, see ibid.; os to the failure of a gift on other grounds, 
see p. 601. poit 

{%) Tk>rp T. romsoa (1688), 2 Leon. 120; and see p. 509. onU. 

(a) As to tbe legal capacity to make a will, see p. 632, post. 

lb) Tbe testator must bavs animuM U$tnndi (i^bep. Touch, (ed. Preeton) 
il3); see p. 646, posh* 

l c) Such matters ore gTounds for refusing probate; see title Exxcutoaa 
OVD AmtiNUTKAtoits. Vol. XIV.. pp. 177 €t $ 0 q. 

(d) As to the form of wills made in England, see p. 545, poif, u to the 
fora of wills made abroiff, sec p. 658. p^, 

($\ As to revoeotlon, see p. 663, post. 

(/) As to tbe effect of oodksJs, see p. 679, poft. os to alterations and 
stanm, see pp. 669 «l ssf., post 
(f) Soe pp. 675 St ssf., pest 
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annexed must be obtained (A) in coses where the title of the legal 
personal representatives is porauount to that of the donoe(i). 

(7) The words ui$ed bj the testator in making the gift mast be 
sofficient to make his intention capable of being a8c^^tAin<^ (fc). 

(8) Tho subjeci^njAlter of the gift ilcecrilied hj the testator roust 
be ascortainablo and capable of l»cing so disixwod of by will 
of the testator (f); or if not. the gift must bo valitlstoch under the 
e(|uj table doctrine of election (m) or olhorwise. 

(9) The donee descril>ed by the tiwlator most be an liSUH'Uinablo 
object, capable by law of taking the botn^fit of the gift (aV 

(10) The gift Ko intonded rnnst bo consiKtentwith law (M. or must 
bo capable of lieingcffoctouted in a manner enuHistent with 1 kw(c\ 

(11) Tho gift must be assented to or given otTcct to bj tho 
executors or administrators ut the i6stah>ru/). 

(12) AD other condiliaiiH prcct)«lont iroposed by llm U^Htiitor or by 
law rant«fc perfonuod (f). 

(IH) Th« gift must not fuih or have boon defaiU'd by a {condition 
su)lsclJuent{/^ 


dlQT.l 

Charac' 
tsristtoi 
and Effect 
of a Will 


1024. Tbo iiutbciitieity and safo kaifung of wills Udb during tho kecpiaf 
life of the tosUtor and alter his desUh are subject to statutory ^ ^ 

Hufcgiiarila(#r). 


{h) \>* to iireUatv gcorralty. nco uU>! Kxm^TOKs ano AuarNistKAious, 
S'lU. MV., i>p. ilil ft ttq. Smtatory f«riialtiw fao«* \t. 15(», ooio (t) ^ 
aro imr^oMc-d eii any jH^rsoji who lakes poHss«iou of aud in any wji> 
odmiiti^lont pp. 147 ft Uio twUlerK property, iu huoIi - 

witlojui obfaiumg luch grant (h'fmaHii$9' huevion iUut4 (1S70), A 4^h. App. 
U14. J17 ; V. jSew York lirm^riM Co.. (1S9S] 1 Q. 15. 205. 222, 225. 
C. A., ttinnucd. [ISOejA. C. 02). 

(1) 8cc p.5 S3, fotil. 

{k) As lo con^l ruction giujorally, tuf. )ip. 026 ti Acy.. porf. 

(2) As Ui ]»rop»'rty capable of bciuc v(. see p. 616. as U> 

llio wliicb may erratcU. mhi ]ip. 520 • * . jtotk 

{is) S»r Ulm y. Vol. Xtll.. pp. HO ct try. 

(а) As to lUc rapacity to fmaoAt under a will. p. 530, pout 

(б) As to the iatcre)iiH cruaiefi.MH* p. 520. j*ott: m to Ih*' higAiinciilcnts 
of a (rift, sec, Keuerady. pp. 5S3cl ttrf/., pu«l; aud. iu caso of nctlJcd 

title Sf:' 1 'TLLSi:nt:«. \o). aXV.. pp. 521 «< * 

(c) Ah to llm cypr4* doctrine .*4Xid si mi lor rult«, ms* p. 072, iwxf. 

(d) As to Ihf effect of a will in |ra>wiug Ihe properly to the penonaJ 
n prescu tat ires, sen p. 5B3. os to the asM'iit of ibv perKonal repre* 
wntativc, w** Loud Tranifer Act, ISO" (W* ^ 61 Viet, e 05), a. 3 (2); 
title CxKCUToic* Asu Auministhatoks, Vol. XIV.. p^ 205. As to 
executory truRts, sec*, title TatrsTS aKP Tkc;$T12£B, jk 22. nnU. 

(e) As to Tfstiug of conditional iotcrests, see pp. sag., In 

certain cases n^cinUation of the tille may be iiwwary; see, generally^ 
title Real PnoPMiTT AXn Chattel? Heal. Vol. XX) V., pp. 30H rf ; 
and. » to lead mincA In DwbysMrr, title >frs);8, Minruau*. awn 
QUARRTEA, Vol. XX.. P- 044. 

(f) Am to modM of failure, see p. 601. 

(g) The frauduknl forgery ol u will is a felony (Forgery Act, 1913 

13 0( 4 Cieo. 5, c. 27). a. 2; see tiUe Kaw akd PHocenc&R. 

Vol IX., p. 734), aA pro the larocoy of a will and tlie fraudnh nideatnictJOQ, 
obliteration, or eoneealmcnior a will fitfd.. p. C42). Provision was mode 
by the Court of Probate Act, 1057 (So & 2J Viet. e. 77), s. 91, for the 
deposit for safe custody of the willt uf living penoos. As to the custody 
ol wills bT the Public 'fruRtoe on hit sppoiniraeat os oottodian tnutoe, 
see title lltcsTS akp Tarmas, p. 216, aii(' As to the deposit in the 
Court of Lunacy of a lunscic'i teetameotary p^ers, toe title Lunahci 
AKD PeisoKS OP UxeotKD Mimd, Vol. XIX., pp. 434,480. 

* H.L.-^XXVra, 


H 
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Wills. 


Beer. S. 
Contracts 
Bolatioo 
to Wilis. 

CnnlmctB 
to wjDa. 

Jfvw 

eolorccabte. 


8bct. 8.— Contract# Relating to Wills. 

1025. Tboogb n «iU is always revocable (ft), and the last v^nll of a 
U^tator, noLwithstanJing any agreement, mUKt always be his wilt, 
jet be tuay Iniid biinself per^^imlly by an agreement as to the 
contents of his will, and may so bind bi:^ asaoLs by such agreement 
that a person deriving title under bie will or iut^tuej is a trustee 
for tbu perforuiaoce of that agreement (ii. 

Accoi^iugly, a contract duly 6videncG<t (ft) to make an ascertain* 
able gift (2) by will is, as a rule, enforceable (m) usually liy way 
of damages, which may be claimed the momeDt the covenantor 
has put it out of bis powor Ut |>orform the contract, even during 
his ]ifd(n). The court may order specific performance (o) of the 
contract against persons deriving title under the tusUtor, if the 
con (met is for vnluablu cotiKidoration and that rotuedy is appropriate 
in the circum8tancos(y0» in x^cli a rwni the court docs not Hi^tasido 
a will not aucorditig to tbo contract, but can order the heir or 
deviscA to convey the property acc'>rditig to the c<m tract, and under 
the Truston Act. can make a voating r»rdcr or direct ifiat 

smneono Khali convey for him if ho rcfuseK(r). A n^prosontatum of 


(ft) As lo n*v<N*:»ijiiri. nw p. 5K2. mW. 

(0 Iht/nurv. /Vrrmi (I7fla), I lUrk. 4\{i\ '2 Harcravp, .hiridirM Artfii* 
ments, 304, 309. cj1<h 1 in Slons v. [19<»5) P. 194. 100. PC. to 

a oovcuarit not to rovobo % will, hoc noto («<). p. ftlo. }>oiil; coihp.bh^ /•'« 
Tumer, Tumsr t, Tuvmt (]9<»3). 4 Onlsrio J.aw 07S (iIoviko on 

coudiUoii that dovisM laadc s will la favour of ie«tuior'» children). 

(ft) If the corn ran ii to givo an iiUcmil m Und by will, iU*‘ con tract 
must 1w in wrilitig under the Stotuto uf Kraud:> (2u C'ar S. o. 3). 4. 

inhjeot to Iho ctjuilahlodurlrhioof puM |>rrfortMaMC4» (//ompftrr//* v. 
(18H2). HI if. n. J). I4«, r. \.: v. vtWrr^on (18S3), K .Npp. T.-w, 

467 ); SCO 1ii)o C<e<TaAOT. Vol. VU.. pp. 961, 979. 

(l) Sco Aroeften V. .Vvri'fn (fS3S). 4 Siy. ^ «*r. 95 (c.oveiiAHt extending 
frilly fu iriHutacy); Any v. t'rftol flK.i7). 3 .'*m. AH. 4o7 foirc'emcni to 
n cirgniHO a »oq in m>miQon with the mU of the family hcM oTicrrtain); 

r. Tomwre (1909). 2S T. L. R. 810 (agreemout fo make ample 
prorisjon fur douce, held unociiain); O'^Hliintn v. y<ttionul Trtuteef, 
AVectffon and Agsnrg C<*. o/JuWiaftrtto, Lid., (1913] Vieforiau l.aw Reportt^. 
173 (a^rtHiment to proVido for douoe so that she would havu to work no 
more, held euffioieutly certain). 

(m) llttmmfnUy v. Dt lUel (tfann) (1645), 12 t>1. A; Pin. 4.7, 11. L.; 
8yng€ v. Synge, flS94] 1 Q. B. 460. 0. A., where an inquiry as to damages 
wa^ made. 

(n) Syitge y. Synge, tHf»ra; see title CovTKAOr. Vol. VH.. pp. 438 ef eeg. 

(o) 9 m title SraciFic Pbrvorkakck. Vol. XXVII.. pp. 70. 77. 9acb 
eoQtraots. if purely voluntary*, ore not as a rule eDforc^'alde in equity; soo 
titles Dseds and 6 THXBlhdTRDHEXT9, VoJ.X., p. 959; Kgurrr, Vol. XIU., 
pp. 97 ei eeg. 

(p) O^tlmrre t. Batiisen (1682). I Vem. 48, also r**portcd evb nom. 
Ooylmsrv. P/tdduhnt 2 Vent. 353 ; Vu/onr v. Pereira, au^m; /'f>mrffg€ t. 
AWirood (1872). L. B. 16 £q. 121; ace WttlpoU (Lord) v. Or/vrd (Lord) 
(1797). 8 Ves. 402, where the court declim:^ to enforce the contract on 
equitable grounds, Ae to a oontroct by a married woman to exertsiac a 
genorai power of appoinfuient by will, eeo title Kpskakd ani> Wm:. 
Vol. XVI, p. 986: lu to oovenanta to appoint by will in emciae of a 
power, see title Powtits. Vol. XXllI.. p. .79, note (i); as to covonsnts to 
Ie4v6^|»prciy by wfll^fenerally. see title Settlements, Vo). XXV., 

fle Viet. fl. 68. 

(f> As to vesting orders end appointments of penone to convey lo lieu 
of vesting orders, see Utie Tioixs avd TRtMESS, pp. 103 H eng,, onk. 
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intention to leave propertj bj wil)» uqIom it amouote to a contract, ^ 

ia not enforceable (I). It appeani tbat a covenant not to revoke a Gontracia 
will 16 not euforcoable in damages wliun the breach is occasioned hy EeUUie 
tbe marriAi^oof the covenantor (0. but that otherxsiKe there ie ito 
difference lieiween aiiuli a con tract end other agroemcnis reUtiiig U> 
villa aa regards their binding c;flfoct(a). The eovciiaiU^a'V twtate Ji 
not liable in damagee if the provi^on mode by him in purMiance of 
the contract iH defeated by circuiustancee over which lie Iiah no 
control (a) ; but the covenantor cannot evade hiB obliguiion hy 
diapoBing of the property dnriug hU life in a inuimer iuconumlent 
with his contract by any ioatraojeiit having the eaino effnet an a 
testamentary disposition (b) or by purposely altering the nature of 
the proi)erly (c), 

Skct. 4.—timf Muttuii iri/fs. 

1026. A single disposition by two or more ]>or6ons jointly cannot Jcini sod 
take effect as a will(^/), Two or more persons may, however, jnin luuuuki riiu. 
in making a single instnituent whicli <>]MM*ativn. according 

^ to its |)ur{H>rt, mi the death of oach and every one of such ]H*rsr>ne. 

* severally, an tlioir rcs|HictIvc wills(c), or on the di^ath oI tho survivor 
or other cmitingent one of such is rHons, jis his will (/). To Kuch 

{t) Jie /Vrtttir, htrimi v. [194K>] J VU. 331, 334; msi UUo 

SKfTI.KMKNTS, Vol. XXV., p. fi36. 

(i) V. Omm/inney <1663). 33 Ch. 1>. 3a5.<*. A..mr .IwkU M.It.. 

at pp. 2S7; S. 0. IXm], 21 Oh. I>. 780.m»r KAY..1..ai r* 7K3. faoldmr 
that all bough llie covenant wan bad in so tar as ii was m rcMraial <*' 
marriage, it WM divUiblo und enforceable as regardn rovocatmii by otbin 
loeane; neo liilo Contract. Vol. Vil.. p. 397. note (0* A« to rovoeai i(t& 
by marriage, see p. 562. pvH. 

(a) ** There is uo dillorence between premMAg to make a will in suoh a 
fona. and makiug a wUl with a promiic not to revoke it {hnfour v. 

Pmira (17010. I lOrk. 41V, as rc|s»rtod tub nt*in. /^srour v. 

2 Hargrave. Juridical ArgumouU. 304. per Lord CAHnaN, L.C., at p. .109. 
cited m ^Um4 v. ilo$kint, [1905] P. 104. 196. 10 ; and m>o Hobi^non v. 

Ommaiincy, lupra . Joplin^ V. Joplin^ (lOUS), H Commou wool Di Jjaw 
Iteports. 33. 

(a) Ah. for ins tan ec, liy lapse {Hn //roeAmoa'i Trmtt (fH6N). d Ch. App. 

183; and eeo./m'u v. H‘ol/rndan (1874), L. U. iK Ki). 18 ; tfontt r. //ow 
(1850), 7 Hare. 367). 

(5) JoHti V. Mariin (1798), 5 Vce. 266. n., H. 1*.; h‘ortf»rue v. Ilennak 
(1812), 19 Ves. 67. 

(c) Lcicii v< .Vodo^'A (I603), 8 Vi*a. I.SfJ; CVAfyin v. Hmham (18)8), 

19 Vee. 63. 60 ; sec Loipin v. Wi$nkoU (1833), 1 (3. Si Kim. 01), H. L. As 
to Uio roodr) io which a centr^el to leave propiTly hy will may ht wholly 
or partially perfonned, and as to the meaning and effrrC of inch a eontraet, 

generally, title Vo I. XXV., pp. 543 sf 9^.; as tn the 

performance of such acoronaot by inf^tney. see Kqc:jtt, Vo) XIII., 
p. 141; aa to election, eoe ifrtd.. pp. US at i»j .; as to lapse, seo p. 607, poet. 

(d) DarHngi&n (A'nfl) V. (1776). I Oowp. 2M». 168 (joint power oC 

appointment mnut be executed by mstrament tntef Kim ; there cannot 
be a joint will *'). 

(e) l/obton v. iflockkum ond Blaekbum (1R33). 1 Add. 874 i /w U# 0ood« 
efSirooey (1855). Lea. A Sw. 6: 2s tU OoadM o/ rutM9i^8myth. f)896] P. 7 ; 
and see .Is 1A« yoodi o/ FUtektr (1883), 11L. It. Ir. 359 ; compare Dm^ynon 
V. ifofterl (1872), L. K. 4 P. 0. 236 (Cape of Good Hope); XHoe v. tk 
TArtra (1879), 5 App. Tas. 123.136. P. G. (Ceylon). As to probate in such 
oases, eee title EsBcutoiid anp ADimttTsaToaa. VoL XIV., p. lao. 

(/) In ike 0^9 of Rain* (1858), 1 Sw. Ik Tr. 144. distinguiAbod in 
is ik$ Qoode of Jfiikftly (1669). 4 L B. Eo. 62; In ike Goode of Loiecrooe 
(18C2), 2bw. 4 Tr. 453. 

6 2 
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an inatrament i§ applied the term “joint will," or in cases where on 
the death of each one of each persons mntual benefits are given to 
tbo sarvivors or aarvtvor^ the term “ mutual will ; the term 
mutunl wills " is also applied to the wills of two or more persons, 
executed in separate documents, conferring mutual benefits on each 
other, in pursuance of some agreement between them (g). 

Kotwithstanding uuj agreement, the revocation of sneh a wilt or 
a Rulisoquunt viU by any of the testators is valid for tho purpose of 
the question whut ennstituies the will of that IrstHior(ft): subject 
to this, in goru*ral. the efTeet of joint or mutual wills and of the 
revocation (»f hiicU wilts is regulated hy the agreement, if any, 
between the testators (i). 


Part II.—Possible Subjects of Dispositions 

by Will. 

Brct. uhich mat/ he Dealt wiOi. 

1027. The extent to which a i>er 80 Ti may dispoM by will of 
proj>erty belonging to him (A) depciidn, in tho ca-^o of immovables, 
on tho law of the place where they arc RituatciU/i, and iu tho case 


Korexuoipkv. ▼. J/otkint, [lOOG] P. 194; and r<^ /ft the 

EitoU ^ ^feyer, {lOosl F. HG? ; Kn<*ydopj[>diA of FomtH And Pm<>cdont«, 
Vo). \v.. )>p. 437. 42H. As to joml And muiucd wiDr p^noraby. see 
HohtrUtm v. Ucberlnon (ltM»9). 136 American Stale lU*iK»rtji, 58D. 592, u. 

(A) iiobevn v. Jilatklmm nnd ifWAGsfW (J522). 1 Atb). 274; in the tUtate 
ofiUye. Wotker \\ 6Wi«. IpiN) IV 

(t) Astn tUocIfrcl of roniratrlM rrlAtingto willR anally, sm p. GU. anU. 
in iiu/our V. I^ereini (2769). 1 I>ick. 419. u reported nuU nom. Durour r. 
terrarop 2 Hargrave. Juridic:d Ar^iiionU. 304. J^rd <Uvt»;NV L.C., at 

E . 309, said that '' a oiulual will U a revocable act; it may be re voiced 
T joint conMmt clearly; by one ooiy, if he giro notice. 1 cad admit.'’ 
'Jno latter didvm, howeror. wm made oidy )>y way of tle/ourrer U* Uie 
arinimenl in that ca^u. in Stone t. Uoekine, it was held, follow¬ 

ing I^onl Oamuer’r diefo, that the first tutator to die ticed not stand 
by Die bargain: and Dial a survivor would not be prejudiced in such a 
ca!<e, as h« would have notice of revoCA*ion as from liio dnulh of tbo Unv. 
and consequently was not ontitlod to have either probate of the mutual will 
or a doflaration that the eaccutor under the later will should hold the 
projkorty in irust (or persona bciicliicd under the mutual will. 

« At oli evenu, if a mutual will is not revoked during tho joint lives by 
any ojiou act, and is standing at the death of the first to die. and a survivor 
has tweu a benefit by that death, the survivor cannot depart fiem the 
anangoment on bis part {Dofour v. rertirap eupra ; ^foes v. Uotkine. 
lapro, at pp. 19C, 197). One of (he testators has no right to revoke tbo 
piitvi&ioQB of a joint will so far as (lu*y cooceru the properly of another of 
the testators, oseept hy virtue of a power given to him. which operates as a 
eontiactual right, and not as a right incident to the nature of the will: 
aee Cniled CiaroA cf Seotlmd v. i/iack, (1909] S. 0. 2G. 29.30; £6<fai« 
Sx$tutor$ T. rMsa» [1910] South African Law Reports (Appellate Diviaioo). 
99L .^. 

(A) As to the exerejse of niwrat and special novel’s, net Dtle PowkuR, 
Voi. XXIll.. sp. Ig. 19. 

(i) Fmke v. f/ofhsvp {Lord) (1973). L. R. 16 £q. 46); see UDc Contact 
or Lawg, ToL Tl, pp. 119,220. 
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of mo\Rbles on the law of tbc ctomieO of the testator at Ixia 
death (mj. In this title it is assumed that in Ivth cases there 
is no foreign element to consider* and the law of England is 
referred to. 

1026. B>' statu to 00 a testaU^rof full capacity (r))may «lis|K)so by 
a modern will of all real estate and all porsonai (^tnto (;»to which 
he is entitled, eillier at law or in <*<|iiitr,at the time of bin di^ilh (</), 
which if not so dis{>o^tetl of would ilovolve on the Ijniv-at'luvv nr 

(m) title Cos run* of 1.aws. V«l. VI.. pp. 2?0 *1 trv. 

(a) Will* Act. IH37 (7 Wiil. 4 St J Vii-t. c. 20). «. 3. 

(o) As to IcsUmonUry reparily. see pp. 0.12 el ee^.. poet, end as to wUle 
of tnarrird women iu pnrlnnilar. H4>e p. r»34. ^foel, 

(p) Kor I ho deituUiMiis of real and p<^rsoiial rsfato, soo p. atlS. niUe. 

((f) The will of a (rAt;Mor dwpesing of all his real estate e|w*rAtod at 
eominon law liufen* l.Tiri {see aero (c). p. aiM. as ao appoininioot or 
deelaraliou ot mm of sperifle herediUnienIs, zuid ixUvr stnl. rlMOi 13 
Hen. M.c. J. aad HtAf. (l.'kijWM a^l.SHen. S. **. a. At^d pimr to (ho Wills Act. 
lh.17 (7 Will. 4 iV 1 VH. e. 201. a eeiivrramf* of x;Hriiie lier»*direrNenls 
ir was es.*tehtial iu order to \>mhh rlie land liy Ihe will llint the testalor sboiild 
hoKeixed of the land InUli ui the date of Ih** will and ilaio<irilie<ln:ilh 
V. 1 h;or(l>U3). H Wt. 2.'i0. 3si) : a w*iU iiuwlr afliTlhotolator n;*Ki)iKM*iHed 
wax void lu ri'ranU tin* lauds (U wliirli he wax mi utilesH he atler* 

wardn n^-enterud, when (he ro.eiury related linrk (/'kuW v. Vnkn (I7u7). 1 
Salk. 2.17 ; Shop, 'loneh. (eil l*n^ton) 42s). 'Hie will ini^Ut ceruprii«o any 
a{ier'ac«|nir(*d iriter^*j.tK in MieU landx. whirli After the dale of the will aad 
hefnn* the death 1 i:mI iM'goine mer;?ed in die )l 1 (e^‘ft! (hemn helun^nna o» 
the Itniaior ul the dale of the will; an. (nr luslaiier, inlen'sta a«itiir*'«. 
Iiy eKebeut (A'^nlrr v. f'oke, fupra, u1 p. 23K). or pun*liaHe of tenat.'- 
iiiteresiH, or. in eases of the devise of a manor, a pundione ot copyholds ni 
the iTiftiior (A'ord. //«/e v. IO07 (]7!i0i. (1 Term K*'p. 70S). OUierwis'» a 
will dill not eompriiu* n al eslute aeqiiired suh«ei]iieiitly to the dale of the 
wilt, nr even the (ecal rotate la re.ihy, to wliieli the tixitafor w;ts enliUnd 
iu emiity. as under a outilroei for piirehaHe. at (lie data of (he will, and 
wliirli ww ►ul#c(iueTi(ly conveyed lo him ; in the lalfer ra*e. however, tlin 
heir W'liH le*hl hniind \»y a trust, and the r«|uilAl>h •*iter*'»t inii^lit he deviaed 
fGffenhtU v. 6Veen/aff (1712). 2 Vem. 070). all bon, ti the nrpiilalde irifen*sl 
in landrt comprised hi a vnnlra<*( lu purchoM* made .iJior (he dale of iho wifi 
could not be deviKod {!.iwijfnrd v. Pitt (J73J), 2 J'. VVimm. 021 j (Uid'fjrik 
V. JtOnfhfT (/.orrf) (IMl), 13 V**h. 107). 'Hio repuldieaiicm of the will, 
however, or the exerulion of a an I »sf'flu'll!. f'odiAl coiilirniin;* the will, 
o{)erA(ed to iachidn in tbo deviooall (he r<sU eH(jip aer|uinHj (iHwemi the 
daUis of the will and the codicil (see p. .'iKO. post). The elTect of an intention 
clearly expreiised hy 11 testator to pa*(M after-acquired )frop*T(y was to put 
the heir to Ids eke!ion bctw('cn the l>t*:ieGtK eouferrt'd on Jdni hy tho will 
and the prn)»er(y ufterwiknla acquired (TAetiTMson v. M*eof//ard, Woodford 
V. TA€ifu>'«eH ((KeO>. 13 Ven. 3li9. affirmed. svA nem. tirhdlfh^himv. H'eod/f*rr/ 
(1813), I l>ow*, 24t). II. h.); but tJie heir was not pul to election unluoa 
tito inteation waa clear (Bock t. Jiett (1822). doc. .^34 ; see OhuFthMoa v. 
Irtlavd (1831), 1 UuRA. tc M. 2AO); as to eleelfori, see title Kgv'ITT. 
Vol. XIII.,pp. (IG et iftj. J^easea for terrox of >faiH and other peraonal 
mtttto bolon^nft (o the (csiator at his deafli, ilimjith not at tlie date 
of ^ will, zniffid pass hy the will even IWore the AVills Act, 1837 
(7 Will. 4 i I Viet- c. 26) f7fwater t. Cotr, twpfo; MaMUtt t. Afosters 
(1718), I V. Wma. 431. 424 ; friad v. Jtlfl ond (1711), I P. *Wnis. 
573, per PAnx^n. Ii.C., at p. rf74). lA^luu*!i<dds. eze^t in tbo esse of 
freehold loaoes for lives, mi Jit pass by u uill KhowiDC so inteotjun to 
dispoM* of them made even before the dare of dcroiae (JVarvood ▼. Turner 
(1733), 3 P. Wms. 183 ; OHer. Corls ()744i.Amb. 28,21; Abaey v. ,Vt^/^?r 
0743). 3 Atk. 513, 511; ^firlfay v. J^iard i 1744), 3 AtJe. 190 ; JawM v. 
htttn (I8OG), n Vea. 383. 390 : (1808) 18 V(s. 290). The rcmili of the 
Wills Act. 1837 (7 Will. 4 k 1 Viet. t. 28), is. therefore, to render the law 
as to realty siznilar to that m to pereondty in tbit respect. 
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customarj heir of hiin, or, tl he became eotitled hy descent, of hie 
ancestor (r), or npon his eiecutor or administrator (jt). 

1029. This riglit ni dispoeilion by will eikeods over the whole 
interest of the testator, so that he is able entirely or to any eitent 
to exclnde the rigbU of a surviving spouse (0* and of his heir or 
next of kio, as Iho cn^ may l)c, to take his property on his death (u) 
by a will validly disposing of timt property completely or to the 
required extent in favour of other objects of his bounty (tr) capable 
of taking such bounty (a). 

1030. The following are examples of kinds of property (/>) which 
may 1*0 thus disposed of 

(1) Kroohold^(c) hold for any estate other than an esUto tail or 
an esUio coasing with the lifo n{ the tretator. 

(0 /nu»U/y V. Ammtu (IHOO). n«*uv. 685; title Mtisor.st ANi> 
l)jHTaietTn»N, Vol. M.. p. 4. Il Um J thuiwUm h testator 

dioH without lirirs, ao that Lie realty oatinot dovolvii on tbv lieir^al-law 
of him or of Liia KUceHtor, tL<' foriuaiilii^Aof oxeciitioa of tLo will should be 
in ACfordmii'f’ with tUu SUtut«* of KraiuU 4211 Tar. 2, o. 3} (Williams. It^al 
Property, iKth ed.. p. 65 u.: but mi* 22nd ed.. p. 6S. noto(»)); but tlio 
wonlH in Ihc text aro probably dcAeriplivc only of tlio kind of realty 
doviHable. and NbonUI b*' roatl w tliou^h if ho had our were itiKcrlud 
uftur Inin and liU aurmtor." In ItVotAmdl v. Thrtrnburtjh (lh7S}. B 
Ok 261. tl A., tlio will was OMuoird witlioul diKou^Aion to bo o|iora(ive; 
eompair HViifirortA v. //uw/i/rrey (IHHil). 11 App. i'.M. 010. 025, P. C. 
(oornitruelion of eimilur word:* m a e^ilouiaJ Rtatuto). TLo e?;preKHion«i in 
the reiM*ulcd Htai. (1542) 34 K 35 Tien. K. e. 6. rei'm^ io porROus Laving 
a solo eiitatc or intleri'oi in fvo bimplo. or oeiAod in fi'O eimplo in vo))arccnary 
or AS tenauU in rumrnun.*' 

(R) lido r.VKvi Trilut A.Nii Anm.NfMRATOKA, Vol. XI V..|>p. SI7ef leg., 
23il H »nf. 

(4) Aa t(f dower, see title Klal Pkopertt anj» Chattels Kial, 
Vol, XXIV., pp. iSU id irg.; as Io eurtoKy. M't ibid., pp. ]H3 ti Reg. 

(u) For II Akeieb of 4lie hislory of IIiIk unrcMlrictod puwerof diHposttion. 
hvr* auto (f), infra, unto ft), p. 613. //ORf. 

(it) As to the rule against clHiubfriiing the heir etc., except cxpreuly 
or by aeressary implication, sec p. 64)7, poRf; a clan so merely excluding 
l.be next of kill v. f\rrkin (17611). .\inh. 566; 8tf^C9 v. ^yLei(166H). 

3 i'h App. 301), or mrrel.v directing tbai jM^noiialty sLall devolve or paas 
to persons suoci<«MiveIy os mity (Kt IVnlkir. MaeinUith-Walker t, Walker. 
[IPOSI 2 CL. 705, per F.^niER. <1., at p. 712i. is in itself inoperative. A 
elauso excluding certain of the next of kin may be capable of being 
eonslrued. however, as a gift io the persons entitled under the Statulea of 
Distribution (see title Descent and hisTRiRUTiow, Vol. XI., p. IS, 
uoto to) )• excluding the named person (larhcU x. i^refon (1707). 5 Bro. 
Pari. V9K .51; Rund V. Orcen (167U). 13 t^b. I). S19). 

\a) Viekerinfj v. Stamford {I.^yrd) (1707), 3 Vcs. 402, 403; Fergtuon v. 
FsrgHsoii (1078). 3 (’anada i^upreme t'vurt ReportA, 497. 520. 

(6) As to the double weaning of **property,’* see title Beal Propfrit 
AND Chattels Real, Vol. XXIV., p. J37. For forms of apecibc devuea 
applieabie to various kinds of ptoiuTty, ace Lncyolopaxlia of Foma and 
Precodenls, Vol. XV., pp- 569 ei r^. 

(e) At rouinoa la Wr under the feud at system, no lands or tene monte of 
frsebolil tenure were devisable by will, except, by custom, in some boroughs 
or in Kout (liittleton'sTciiUM, a- 167 ; Co. Litt. Ill b ; Kbop. Touch, (cd. 
PreetoD) 30ti. 430). The difficulty wu obviated by the doctrine of naes: 
it was held that the use a4 the land might be devised, and accordingly by 
ineana of a feoffment to the ussa of the teatator's will made prior to (be 
will, wbirL ofMrated as a deelaration of ibe uaea. a testator had, for all 
praotMal purpoAM. the ri^t of deviaifig the laad iUdi (1 Sanders, Uses aud 
uVusts. 64). The Statute of Uses {37 Ben. 8. o. 10) abobsbed this right, bat 
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(2) Gustouiftry freeholds, oopyholds, end real eeUte of other 
ten arcs ((0 held for the like estate. Property 

(8) Incorporeal hereditaments (eX including eascineote ( f),profiit which msy 
a prendre, rent-chargoe (o)» end advoweons ih) held forilio liko estate. 

(4) All or any sncIi port of the testator's personal eBUte(i) as 
devolves on his execuU>r3(i). 


by fttat. (1540) 32 IIau. 8. c. 1. and >tat. (1542) 34 6i 35 ItvN. 8. f. 5, «*N|ir<^ 
powera were given of derinuig. by u will in wrilmg.ah the lands of roiuiuon 
Iucage tenure and two^thirus nf Unde of tenure in chi t airy Md by » 
testator (or un ** estate of iidieri(anci\'' expUint^ by the latter sUmtA to 
moan sinipJe only.*' but ai so rxplained iudiciiUl.v ooimlrnrd u> 
include doiimnnablo fora {tVrprr t. h'tattUhif> (JQIO). 3 llnlei. 184. ;ifr 
|) 0 njiKkiii(;^\ .f.. and CotK, 4\.T.. citing rnvtfUNdra'e (IVrnnn v. 

OuUtrre (1566). Dyer. 253 a) ). ond other modiflcnl fres other than fero (alt ; 
see. g«‘jicrally. iHU Keal Pwipertt akd rHAtrisw Kkau VoI. XXIV.. 
pp. ItlH Hneq. ^Ut. (1660) 12Car. 2. e, 24. by C4>Uverting (enorcin chivalry 
into oommou M»cage. exfended IhM |N»Aoni. 'lln* Suiuto of hVaudA 
(201V. 2. c. .1). H. 5. all wills of UmU. whetber Jcvi»ah]o by ruxunn 

or by Muiuto, lu bo cxecuicii wiiU certain fomialitieo, and (iM., a. 12) 
oxtondod tlie inwcr ol diHpwdtion by will to «wtaiiiA p«r ti»in vif. 

(d) Sft\ p. 522, 

(c) Act. 1837 (7 Will. 4 U 1 YiM. r. 20). n. I ; foi tlio drOMiUnii n( 
** real ARtaU. " b«e p. 608. un/t mm) uImi Dm rcpnolcd hI at. (1542) 34 h 35 
Ili*n. 8. e. 5. a. 4. KxampleM of deviKabln inciir]»ureal ImicdOninniiU are a 
Hiugiiiory (.Shop. Touch, (vd. Pn'Hlon) 420) and gahw in the rnriiit of i»ean 
(sec lilie Minls, Miskhaus. akj» QuAnniM, Yol. XX., p. 647). 

(/) As regards tliv Irunafer of cmHoncnm (»y diTil or will. n'O Uile Kaak* 
yKNTS AN 1 1 rK«»n.H A i’UNNJiHK, Yol. XI., |K 274. 

(y) Aa lo rcuLdiargcs, w?e, generally, litlo liKst^kiAhiiKS ant» Annuiti ' 
VoI. XXi V., pp. 403 ft icf. For a funa of dwam of tilho rHiitcharge, M<n\ 
Kucyrlopaidb of Forma and Pn'codriita. Vol XY.. p. 56n. 

(h) Aa to advowMjna.HOC title KccuvusrirAL )«4W, Vol. Xl., pp, 6H2, 
583. B'or a form of doviai! of an advowson. nv Kncyc1op;Mliu of Forma 
and PnMiedenU. Vol. XV.. p. .5HU. 

(i) For the dchnitioo. see p. 508. onU . oh to olioKoa in ontioii, aoe pp. 522. 
625. jmaf. 

(1) rp to llie oi'VAntoenth century the poA r of diHpi>aiiig of per* 
Honal cbtatc by will voa conhrioii by cuatom, in the province nf York, 
ibe fUty of J mud on. and vaiimia dial riot a of \V.‘»lrs, and ikcrbapa in early 
UmoA generally thrrnghoul tho eouoiry (JJracl. U. 64 h; A'empa ▼. AVvay 
(1722). Fioc. Oh. 6P4. pft 1/Oid Ma< < u;AHhi.iJ. hi'., at jj. 505). iu cuea 
where the tmtator Juft a wife and ebddrun.'fo a ibhd, and, in where 
he loft either a wife only nr cbildien only, to a moiciy of ibo tcHTator’K eatate. 
hi n^jKsrx of the reinuador of his eatuto. tb« wife and chihlrt^n hod the writ 
d# rotionritifi parif boHorum for diviaioa of it among (honi: the writ woa 
iwued. in early timoM, according to an mo onUjorilioi, a* <d right at common 
law. and in 1 Mer times on prool of the special ciialom (K»U. Hat. Brev. 0 n ; 
2 lll.f'om. 4U2: ^urnm'r.liaTtlkind. ill; Co.Litt. 17C b, note by Hargrave) 
By stat (16Q3) 4 Will. & M. c. 2 and aUt (17U3) 2 Ik 3 Anne, c. 5(province 
of York, exci‘pting (.’hualer); aUt. (1726) II <ioo- I. c. 18, a. 17 (London), 
and atAt 1159.5} 7 A; 8 VYill. 3. e. 38 (Wolce), the tORtamentary {Kiwcr waa 
Aitended to the whole jicraoziMlty of the toatator. notwithatandjog the 
reepectivf' ouatoma in the diatricU concerned. lo plooee wharo no auch 
custom cxisled. or wher* ihn kit neitbor wife nor ^Idron, 

the whole pentotiaUy could bo bemicalhod. A a to cue tom ary horioU, 
inortuariofl and corse presents, aeo 2 Bl. <'om. 473, 493; title. liUBUL asi> 
CfiavATioK. VoL in,, p. 431 Ci>ptumu»?'. Vol. V 111., rip. :17 at aao. The 
testamentarv power, in all cas<«, could be exctrued wiUiuut fomality. or, 
H U was said, by e nuncupative will. The Sinlute of Fruuda (19 Car. 2. 
e. 8), aa. 18 — 21 . reatrieted the power of tnakuig a nnocopative will of 
personalty over £30 in value, ana the power waa finally abolished, except 
in certain com (see titles Kxecctou akp AMnxiemTOJts. Vol. XIv., 
pp. 161 tfi aa^. ; Bcital Kojtds, XXIV.. pp. 94 by the Wiik 
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(5) Eotatds pur antrt wbetlier there la or is oot any 

Bpcciai occu])aMt, ami whether the aptate is freehold, castomary 
freehold, tenant ri^ht, customary or copjbold, or of any other 
tenure, and whether the estate is a corporeal or ineorporeal 
herodiinniont. 

(G) Ail coDtingeTrt, executory or oilior future ioterests in any 
real or perHOual ^stnU^Xm), whether the testator may or may not bo 
ascorlairiod as the i/'Vfion or ono of tlie persooR in whom the same 
respectively znayixicome vested (a), and whether he may be entitled 
thereto under tlte lost rumen t by which the samo were created or 
under any disiMiKflion ilioreof by deed or will (o). 

(7) Rights, debCribcK) an possibilities coupled w'ith an interest, 
which apjiear to l>o inclu(le<l in the precodiug sulxlivision (p). 


Act, 1^37 (7 Will. 4 A: I Viet. c. 2C). As to ^iovommeut annuities bofore 
IhsL Act. rtfo KliU. (1716) 1 <<<«o. 1. 2. <\ Uf, R. 12; xtat. (I7l»6)a6 

iiOo. 3, e. 14, $. 10: Shop. Toucli. ProRlon) 431. ForfoniiA of kim^c^IUo 
of vanouA kiT)iU of )icr>M>tuil oRtato, soo Enoyelop^'dia i>f Eormi 
and Procc<lctiU, Vol. XV., pp. 6Gt 4i sof.. 683 ft 0(31 ti <07. 

(f) Willa Act. 1837 (7 Will. 4 L 1 Viet. 0. 2(i), s. 3, rcHsoaclitij; and 
cstf^nding tho Statute of Krauda (29 Car. 2. c. 3). a. 12: see lido Kkal 
ERO fKUTr ANi> CuATTKLS Keal. Vol. XXIV., p. iHl. Urulff *^Ut 
(1642) 34 Si 36 llo.i. K. c. 5. aucli an o»talo wa^ not di^vi^ablo (&rw«n ▼. 
Rnmteg rlOOl), Vti>. Elix. 804 : Took v. OUitcock (1669), I Saund. 2.60, 361). 
It is Ruifi^oRieit in fUycH. Jntrodiiclion to Convi'yancing, p. 376; .farman, 
Wills, Utfil.. ]». 66 i blUcd.. p. 74. tlint un ^tuTe pvr uutn 1 rr liMiilo<l to a 
man and the hmrs of bis body caonul bo devised : ilmt tUe VVilla Act, 1K37 
(7 Will. 4 6t 1 Vicl. e. 26), has not Altered the law jircviouA (otbat Act. undei 
which such an estate W MAiioidcriRaMoun the ground that the entails of fluob 
an cRtalc aiioMld. na nearly na pfMublc. be put on the name fmuinft AAoritiiiii 
of fandfl of inli^riUio'e ; eiH* A7oiev. /ffal'e(178il). 3 i'. VVmi. lo, n. • Comih 
hrn r. i^ondyg (lHu:|). l Scb. A IW. 281. 391; JiWon v. iHlhn (1809). J 
Hall & it 77, 96. wbvro it waa put on (bo (hat the caUte tail bad 

(let<*rniined ; 7'brlc v. Luxton (181 A), i’oop. <«. 178 ; l!opkin$ v. Jinnnfje 
■ 1820). Pan. 366 : MUh t. .tffen (1843). 21>r. 6: War. 307. 32R. diRnenliM^ 
ftusji tlie idrlttm of J.«ord Ken'yok. that Aiieli an oat ate woa ctevisabK in 
/>oril. Vittkr 7. Ltfifon (1795), 6 Term Kcp. 289, 293. As to Mio annlnijy to 
entailA of IniidR of inbcnl.inee. «Cf, fiirthi r.ifr liurbfr'f SrUltd lUluieu (1881), 
18 i'h. 1). 624. 620 ; !U St irked, Moore v. Moore, (18U3j 2 Ch. 87. Ar to 
the nature of Hueli ail eMalo. aco title Ural J'luirRRTT ani> Cuaitrls 
Real, Vol. XXIV . pp. ITS. ISO. note (r). The reconimendationi of the 
Real IVoperty t'oinmiiaioner* (4th Report, pp. 33. MO), wh«‘ projjoRed 
le^ridatum expressly exet^iiin; eitatea jmr nvire tie held in ^<n«i-eutail, 
were not Adopted on tliie point in the drafting of the Willa Act. 1837 (7 
Will 4 6; 1 A*let. c. 361. a. 3, wliicb ie in (erojs wider than their proposali. 

(m) As to the erealion of these intereau, see, peiicrally. titJe* I'LRagxAt 
Eroi'BRTT, Vol. XXU., pp. 413 et . Real ruopBKTT A.vn t^nATTiLS 
EXAJ.. Vol. XXIV., pp. 212 el teq.. 278; Settlkmehts, Vol. XXV.. 
pp. 670 el eeq.. u to exeentory beqneefa, sec p. .^S7, poet 

(n) Prior (0 the Wills Act. 1837 (7 Will. 4 6; 1 Viet. c. 26). a continponf 
or oxoculory interest could uot bo devised unless tbe testatcir was ascer* 
tnined as pereon in whom the interest must vc6t (Dos d. Cofbm v. 
Tairt 17Aiten (1813), 2M. A S. 166, liG). 

{ 0 ) Wills Act, 185r(7 W'ill. 4 it 1 Viet. c. 26). s. 3. 

(p) Even before the Wills Act, 1837 (7 Will. 4 it \ Vlct. c. 2C), this wa^ 
tbu coau ; Belwjfnr, (1761). 2 Burr. 1131 (remainderK oxpl^ued 

la Joaei V. Roo a. Forry (1769), 3 Term Bop. 88, pet Kbnton*. C.J., at 
p. 94, and Botr.Bit. J., 4t p. 06; Moor ▼. Haiokim (1766). 2 Eden. 343 
(equitable execotory iotarest): Boc d. Soden v. Oriffitko (1700). 1 Wm. B) 
606.perD kkvuok.J. ; Rood. Perry v. Jones (1786), 1 Hy. Bl. 30. affirmed. 
siUi nom. Jones t. Boo d. Perry, eapra .* 5e«tfen v. Blunt (1802), 7 Yes 
294. per Oiuux. U R., at p. 300, not followmcBiebop v. Pouniainodt^), 
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{H) Rights of entry for oonditzoDS broken, anJ otlier rights ol 
entry»iocludiot; the pcsnibility of reverter on failaro of heirs in a 
fee simple ooiidilionjil in copyholds, where there is no custom to 
entail ( 7 ). 

(2) Property given to the tOAUitor by the will of an )uice 8 tor or 
other person who survived him, in cases wlioro such gift docs not 
lapse (r). 

(10) The 1 ‘ent reserved by a lease (x). 

Ul) Emblemonts, to which Iho testator in enlitUHl by ixsason of 
his interest in land (/> 


3 f^v. 42:, amt l lUl). A hr. 60ft : Vfmt v. rXfthui (IHIO). 17 Viw. 173, 181 
Kxneutory intcrr«t:« in lornin of yoarx wvr^ liHil ucvMahlc^ al an early wind 
{('ole V. (104)7). Mooro (K. D.), SU6; IVfry v. (]01ft). I'oll. 44). 

] n ^ V. d. 1 Vrry ( 17 S ft ) , 3 Tv nil lU'p. K K . K r. v T 0 N . < \ • J ., d inf in ihIioi J a 
*'ban>'"poMihilily.a*Ilicoz|>eiMa1 iouc»f anI j oiri»rtli vnvx iof kinnf h 1 ivinc 
perxoin which im nnt a title tu property in law ; «oe rnleM iH 

AcTios\ Vol. IV.. p. 370; Itjun J*in»rnrtTr ItK Vt.Vol. .\X1V.. 

p. 2JH ; niidrr iho WtlU An. IN37 (7 Will. 4 & I ViH. c. 30). kucIi a pikHai- 
inlity may Im ko to pivix on the dcuih of tlm tonUlor. provided 

lliat it h» then tip^'ned iiito an inUrc^t hy the doat h of I ho iiumnl fM^mon 
before the tMtalor (heo Rc J^aunnn, .s'larUrv v. /*<rr*cm« (lH!Hi). 35 rb. 1). 
51: and xee subilivixuin (0) in llie lest, ttt/m ; with lUeM« I'ZivptioUH llic 
tenlalor’M cxpccUtionH under ihe wd) or int(*«tacy ol a living i^ornm nmoot 
be dtiipo<ed of hy wtU : cojn|»aru ienrd v. Tam^tkAu Mainpukit (lUOS). 22 
New Zealsuicl Law IteporU. 41H. Aa to the old law iHdoro tlie SVilJx Act. 
1H37 (7 Will. 4 Ac 1 Viet. 0. 36). under which a nehl of entry for Uie (lurpo*. 
of 10vesting an esute divoitfod by dwoeI h in was not doviiuible. aoo 0twir> ir- 
d. yowlcT V. A'orrrWxr (1807). 8 Kant. 5.53, 500 : Doe d. f^euler v. //vU(182!:), 
3 Low. U Hy. (s. s.) 3H. whvro Ihore wan no dwwwin ; Tvlbiy v. 7lr» d. 
Tuylirnon (1840). 11 Ad. & LI. 1008. 1020; Hayce. Intro duel ion lo Cod* 
vryanoiug, 34C. 

(</) \Villi» Act, 1837 (7 Will. 4 I Vict.e. 26),s. 3; I'mbtrlon v. 7/artri*i, 
{1809] 1 </h. 544. At commoo law tbo pOKsihility was not irranlablu 
(Stafford (Lori) t. BwkUy (1751), 2 Ves. 8eii. 17 \ ptr L^wd llAunwirKni 
L.C., at p. ISO). The iHineflt of a riebt of ontx. on broach of oonditinn 
wax not deTiKuhh* prior lo tho WiUs Act. IH37 (7 Will. 4 & J Vici. c. 36) 
(/lrefV5 V. Word (1750), I Vis. i^en. 420. per Lord JIabiiwiciuc. al 
pj). 433. 433). Aa losiich intensu gciMTally. im*o litio JIkax, Pxiomtrr 
AND OuATTXi.5 Rlal, V<fl. XXIV., p. 237 ; ibey ifrc not indudc<i in tbe 
ozecutory or eontixkgcot inii'ri'xta mrntfOni*d io HiilMliviflion (6) in tbs 
text. p. 520, anU» but properly are veatini intonwts. aOhongli for the purpone 
of the rule against perpetuiiiee ibey have in certain caa'K hecjj treated 
as eontingCTit: seo title Pekpf.TCITIBS. Vol. XX11., y\\. 3M. 315. 

(r) •See Jie NeofC, |1U01] I K. B. 228. 0. A.; doAfuoii v. Johneon (1843). 
3 Hare. 157 ; IVtAlrr y. Winter (1846), 6 Hare, 306. .\h ia tbe nlTrrt of 
the WiUs Act. 1837 (7 Will. 4 6l i Viet. c. 26). M. 33. 33. eoe p. 610. poet. 

(i) Ardi V. Wofl'ia (1590), Cro. Klit. 637. 651; Re Dawron, ^oven v. 
CAureAtU. [1893]3 Cb. 421. 

it) Prtm4/aOM^ the growing crops pa*s to tbe rleviwe of tbo land, if any 
(Spencer's Vase (1032). Win. 51); but the Icnutor may show an intuution 
to the contrary, ax. for example, by a sper*iiic bequest of the xtock on the 
farm (Cox v. (1700). 6 East. 604. netoffi): WetiT. 3/oori(1807). 

8 East. 339; Be Rooee. Evane v. WiRintMOn (1880). 17 Cb. D. 696 
(''farming stock *'). disapproring Voucy v. Hrynutde (1838), 5 fiune. J2). 
or by a specific bequ««l of lire and dead stork {Blake v. CiMi {1825), 5 
Ran. 13. D.; Budge j. IFtnaall (1849). 12 Koav. 867); but it apprani 
that a contrary intention is not shown merely by a bequest of residuary 
peiB'^nal eatate (Cooper r. WooXfiU (1867). 2 H. 4 K. 182 ; Be Booh, Loom 
r. 7rill«<msoii. eupra). For certain statotory rights to bsqaoalh emble* 
ments, see Statute ol Merton (1235), 20 Hen. 3. e. 2 (widows); Mat. (1536) 
28 Hen. 8, o. 11, i. 6 (ineorubwts); Oo. LiU. 556. As to embleroenu. see 
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(12) InUireete in the above, arisiog b; waj of uee or truet, and 
merely eqaitable (a), each as the testator's mterest in property 
which he has agr^ to purchase (5). 

103L This power to devise may be exercised as regards real 
estate of the nature of cuKtoumry froehold, tenant right, custotnary 
or copyhold, without the necessity of a surrender to the use of the 
will(r), or where the testator is entitled to He, but has not been, 
ailrnitied, without ihv iit>cesHity of admittance; the want of a custom 
to devise or BiirrctidiT to the use of a will or other want of power at 
law to dispose of the same, or any custom that a will or surrender 
to the use of a will ahould continue in force for a limited time only, 
or any oUier Kfiecuil custom, docs not affect the i>owor (d). 

1032. Tlirme elioses in action wind) devolve on the iHUSomil 
rrpniHcntrilivo may he lMf|aeatlMsl, such as ihtm rights of action 
for (lainagi's or ulhoi' malUirs which devolve on tlio ptirsonsl 
re]>rcsenlHtivc(r); copyright, for tho full extent of the tiTiu of that 
tight {/); or u duU or l>ond (fl). A be<jucHt of a debt or hotnl duc.s 


titliw AOKicirLToitB. Vol. I., p. 2H2; Landumui and Tkkas't, Vol. .WMI., 
pp. 00.'), oi»e. 

fa) Unnninff v. .Iiuir^vj ()570), I Ixon. 2.^)0 (use might bo dcTinod 
rliougli by diMAciAin of fcolToe io usm*s): Cnt v. AVfuos (1714), 

Atk. 73 (»!r|iii(alib‘ inb^rcst iti copyhold, under devine of ronl otalc): 
/Very V. i'kflittn (1700), 1 Vm. 2.5li 2.A4 : { l/aryitu) v. f lintan 

{Urii) (iN'ilh 4 lUi. 1. HU. U. U ; Shop. Tourb. {ed. )'n>Kton) 129, 43U 
(truMi. oipiiiy of x^cmjMion. um*); and>.cotillc Kui iir. VoJ. XIIL, p. 04. 
note (a). 

(h) ihins V. (1603), 1 (V. in t'h. 39: OrfenhUl v. <VrecnA»U 

(1712), 2 Vm. fl79; 4hhtfm v. MontJoH {l.crd) (17.70). i Vcs. Hen. 4H.7 ; 
htorgm v. ffttffonl (JH.72). 1 Sui. A: JUi. .Vs (o the rights of tlic devewes 
of laud siihjcfi lu contract to parcliiwc by llin tesfator. see \\'hiiiakf.r v. 
l\ htfliikrr 11*92), 4 Dro- V. V. 31; Urctrmt v. (1805). 10 Vck. r>D7, 

iiU.*»; tie t'orkrrttft, IlreMtfUeHi v. iSreree (1K83). 24 Vh. 1). 94: lit KuUi, 
i/reomus v. U'wjf/. {1S04| 3 i'h. 556; and soo title Kxbcutoun a>i 1 > 
ArujNianuTONs, Vol. XIV., p. 239. 

(e) Wills .\ot. 1H37 (7 Will. 4 A* 1 Vtci. r. 20). s. 3. substantially re« 
ouaciing Ibu rv*)ji*;Ucd slat. (ISIA) 65 Uco. 3. e. 192. Prior to tho latter 
alatulo a surrtuder. luadc alter admittance (2>oe d. Tojield t. Tofield 
(IHU9). 11 Kast. 246) to the use of the will, was nocouary; the earlier 
slat. (I34U) J2 lien. 8. c. I, ami i^tat. (1642) 34 ^ 35 lien. S. c. 5, did not 
include copyholds {Jioydtn t. Jfulifer (1623). 2 lioll. Kcp. 383). but as 
copyholds not wiUiiii the Statute of i*sea (27 Uen. S. c. lU) the 
method continue*) of Hur^mderU 1 g the copyholds to the uses of tbe 
testator's will. An cq^uiUbie iaterost in copyholds was devisable without 
this formality and might pass under a devise in general words if tbe 
intention to devise them was shown or could be inferred (6V/><on v. 
^onSfori {h<tnl)s tupra : Tnrrt X. Jfroten^ (IS55). 5 II. L. Css. 555 : Car 
V. frilisoN.ewprn). Under stst. (1615) 55Geo. 3. c. 162. copyholds uiigbt 
puss under a devise of real estate without the prerious formality of a 
lurrundvr (Doe d. Clarke r. ^udlasi (1631), 7 Bing. 275). 

(d) As io tbe natore and effect of a will of copyholds, see title CovT- 
iioLi»9. Vo). V(ll.« p.'109; as to tho effort of a devise in barring 
freebinrh, see iftuf.. p. 79. 

( 4 ) Shop. Touoh.(ed. Pree1on)431 (actions for goods or for as account); 
DtW V. J/frry (1701). i £q. Oas. Abr. 175 (ri^t to set aside a release). As 
to the beerht of reetriotlvweoTeuanu relatiug to user of land, see Fomby 
T. Barkof, [1903] 2 Cb. 539. C. A. 

(J) Copyright ^ct. 1911 (t 2 Oeo. 6. c. 46), a 5 (t); see title 
COfIRIOBT. Vol Vllf,. p. 157. 

is) iftow. (17)4). I F. Wflu. 267: 8hep. Toneh. (ed. Preston) 430. 
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not, bovi^roT, of itself enable a legatee wbo is not also an exeootor 
to sue in his own name and to oust the right of the executor to 
sue 00. 

Primd facif, the luoney payable under a policy of a^suranco 
which A man eUccUs on lu^ own life is his own and bo cun diNpose 
of it by will, but the conditions under which Die assunvuce is 
effected may provide othenri6o(i). 

1033. The title of the tCHtaior need not l>o a good title (t*): thus, 
his iuterosl may lie mendy possessor}* (/); tho devian or l)c<int*Ht in 
such a case is good, 6ubj«H.'t to the paramount rights of the persons 
d]spoSBesftod(m). A testator who Inis M)ld pn^perty in civcuiu- 
stances entitling him to have the sale B4>t asido ha^ a drvisahlo 
interest (^0* 

1034. Copam ners and tenants in coniiuun may dispose by nill 
of their shares of tlm pru|X‘rty hold in coiummi (o). 

Ah regards joint tenar^t:', a gift by tho will of one id tliein (d Inn 
share in the pro|>crlv doun not sever tho joint tonaiicyip)* 
d<i<‘H not iilTi^ct tho conliiigont paranunnit tide of Um idlier joint 

Wlii'ri) Q bond of tbt* uatum of iminovitldiv in a ronomi r nun try. tbn 
qnrition whet her it is biwfni'.alhalib' hy s ill tljon dfitotidH on iho law of 
(bit couniry {GUrft v. .V^fo/A«/7(17Sfl). 2 Pro. T. M). 

(A) iiUhop V. (VHi# (IH.'ig), IK V. n. H7U; ami /{AhMtion v. 
ion (1800). 2H fU*av. 020 (lK’4nieftt of i«ham of tiwliilnr h uiton*<4t in c^Kidwill 
of a i^artTiorsljjp}; tiMo I'AurKBKHiiH*. V<d. \MJ., p. HX ’llio will n<.;y 
make t)io locatoo as^ierial oxorufor with rc^rard to fbo dtdit ho .v <o U *' to 
to sue in his own name ; and. in any ownt. the legalmay ruin}ml im* 
executor U' sue (Shep. Touch, (ed. rrentoii) 430). In tbo caso of noirotialdn 
iiistnimenfs payable lo I hot i>Hlator'H ordcr.theexi'culont. Kulijcci (o luhiiini* 
si ration of tho estate, arc bound to mdor»o (linm, ur lo allow one «if tbuir 
number lo iTidoreo them, and to deliver th<t;u to I he local ce in order to 
enuMo him to sue {JU h*oh»on, IMuon r. Hfmi'fftn, |ia‘»l[ 2 rh. Gr^O. ^83, 
504); mere dclimy hy the exccufom after jr lorxoment hy the tcelutor 
biujsclf is 1101 gcJii'raJly suflieient iifromitge t. .foyd fl8l7), 1 Kxoh. 32; 
eee lillu iiiiL> i»k Kxctianob. aki* NtoujUM.i; 

Vol. 11.. p. 481). As to Hiecosls of recoverifrg a speriAealjy 
boqucailicd ditbl. see de />$ SotHmtry, rittlmbi^tV. Ue Stmmer^, [lOlf 
2 Oi. 522. 628. discutuiing Terry v. MeddoKrrvft (1541). 4 in*av. 1U7. 

(i) lie rhiUipf' llVf/fww) fneuranre (I8S3J, 23 <1». l>. 23r#. T, A., fcr 
Lindlbt, L.J., at p. 247. As lo polkics c^fect/^d uudrj ihe Mamvd 
Women's Propt^rty AcU. 1570 (33 A 34 Viet. r. 03) and 1852 (45 5e 46 Vici 
e. 75), SCO tiilft IlcsRAKu ast* Wife, Vol. XVI., pii. :nci ri teo. 

(/r) As to estopjad of a beneficiary iakinc poiWM.'Jorc i ruder I lie terms of 
the will in any pfyperty. S4*e. generally, Ijtlccstorm.f,, Vol. XIII-.p. 374. 

(l) Athtr V. WAiffoeif (1855), L. R. I Q. IJ. \; (1/trke v. fdorle (1858), 
2 I. It. 0. L. 355 ; Colder v. Aicrondcf {ltH)0|, 16 T. h. R. 294. 

(m) Shop. Touch, (ed. ]*rr>9ton) 425. 

(a) (Presley t. Ifoaefcy ()559|, 4 l>e O. A J. 78. 89. 52, C. A., foliowing 
Vppinglon v. HulUn (1842), 2 Dr. A War. 184. and v. (Johy (1802), 

2 Do Cf. M. A G. 623, 630 ; Tumor t. Turner, JhU r. famer (1580), 28 
W. R. 859; Sbep. Touch, (sd. Preston) 429. 

(o) The repealed slat. (1642) 34 A 35 Hen. S, c. 8, i. 4. madecijmiM 
mention of tucse interests ; see also C*o. I.ilf. Ik.'i h As to Jujot 
pnenlly. see titles Personal PROFtRrr. Vol. .X.XIf., pp. 393, 394, 403: 
Beal Propbrtt akd Cbattbi.^ Real, VoL XXIV., pp. 199 H $eq. 

ip) 2 Bl CoQ. 156 : liac. Abr., tit. Joist Tenants, (f.) 8 | Sbep. Touch. 
(to. Preston) 414, 431 ; and see title Real Profertt aka Chsttft^ 
Re.^l. Vol. XXIV., p. 305. Rnt as to as agnioment by a Joint tenant to 
deriae hia share, ace ibid .. In ihe X«4sfe ef ccyr, WoOcer v. Goiiilf, [1914] 
V. 192 (agroomoDt to make mstsa) wills). 
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tenant to take by garvivorsh 1(1(9). ^be modern law a gift 

of hU iutvreet in the property made by the will cd one joint tenant 
during tho joint tenancy in ay»in the event of the testator becoming 
l)«{foro hiK death thi: surviving owner, be eflfectual to pass tho 
pro|M;rty fr). 

1035. Apart from Llie execution by will of a power ( 1 ), a testator 
cannot effectually (0 dispose by will of property which is not his 
own (a), or whicli be Indds in a reprosenUlive or ofUcial capacity (5), 
iiSp for example, heirliK»mg. which are such by custom (c); real estate 
in which tho tostutor has merely an estato tail(ti}; property bound 
by tho coveriaiit of tlio tc.stator tf) ilcvolve in some other manner (^); 
or persrmal rights Ixdoiigiiig to tho reversioner for the time Itciiig 
under a bvmo for yearn, whore ibe tosUtor is a tenant fr>r life of the 
reversion who dies without reducing tliom into ]sisM'9sioii(/). 

Tho dovnluti.)ii of Inist or mortgngo estates is now. not with* 
stimdrrig any dis|v>8itioii hy w*iM, Kuhj(*ct to Hlatun^ry rules f^/). 

(9} 'JVmmA 9* 'SV: Dorior orjd :StudrNt (IHtli cd.), J8, 

t8r> i liu/Ur and fUtker'ii < (J501). <*u. in'|). 20 a, 30 b; Lanno^ v. 

(172.1), ('as. Irm/i. Kmg, 4S : t^raUb v. HrahH flS3'l), 1 My. &; K. 
.in ; Turner v. A.^O. (1876), 10 I. Jt. Kq. 3SC. 3112. The sUaro would 
noi. ill drtuiill of dbfMHitioh. dovolvu oo lUe. liHrur czvculor wiMiin ^h<i 
luourdng of iho Wills Act. 1837 (7 \Vi|1. 4 A; 1 Vi(*r. c. 26), n. 3. t«»u^stmiis 
may arW, ]MiW(*vvr. wlh ilicrdiv jolot u*riant is Imiind inidrrrljo doriritu' 
of oliTlioii {fhmmrr v. l*itrkfr{it>Z\). 1 ?^ifH. 3.1; (1813). - My. A h. 202; 
Cmt«» r. ^i^even$ (1831), I Y. fc il (CX.) 00 ; OrMvnicr v. iJurhton (IK58), 
21 Went. 07). 

(r) IVillrt Ar(, 1837 (7 Will. 4 it 1 Wt. 2«). X 24. Doforo ihai .Id, a 

wUhif a joiut loiiurU otreal prufreru. ina<b‘tiiningt)ir juiol Icnancyrdid uot 
ofHTJk.o i«» |>W4 liiH ^liari' lo which hi* iH'cttim* on dik'd m eu*voral<y 
iHi i\ «uh>u*4(iu*n] pnrdliiiii. uiilo-*. iho wsli won* rcpnhli<fM*Li (Swift <1. 
Sedh Y. (1764). 3 liurr. )48H. exptaiiiiug IVrkiiui. Lawn of Kngland. 

H. 100). Tho law IS now r<*udorisl siniilar In that com end ng ixMHma) 
proporty Itolom tho WilU Act. 1837 (7 Will. 4 A 1 Vicl. *\ 26). which was 
as Htalr^ in I ho loxt (Shep. Touch, (ou. Proiuon) 430). As lo the countruc- 
lioi. ol a will in thU n^pcct. p. COl, poit. 

(«) Sec Ullc Vol. NMU., pp. I cl ntf. 

(0 Such a dii^ position may. Iiuwcvcr. raise a itucslion of dec I ion ; see 
fitic K^^uiTY. Voh .\H1.. p. 116. 

(n) As to dispositions hy a husband of liu wife's noD«scparalu property, 
8ci'> title liussAVU AMI WiF£, Vol. XVI., pp. 322 

(/i) Shop. Toucli. (cd. VrcMoii) 432. civinc ss iti^lanccR the masters and 
governorsof coUcers and buApitals in rv^pi'cl ot the pruperty of the body ; 
mavors or other heads of coriHiraUons in rc»poct of corporals pro)>crlv; 
aud church wardens in rcA|HTt of ebureb prn^rty. " No man c;u> doviao 
anything hut what be has to las owu ** (Ilrnnrby v. (iranfAnm (1178), 
Pl<4wd. 52A. 526 : Uasliuge {Lord) t. i^ouyfoi (1634), Cro. Car. 343. 345). 

(c) Co. I jet. IS b (Crown jewels). 185 b ; Purey v. Pusey (1654), 1 Venn 
273 ; MM* tilh* HkaL Pkofkutt anuCIUiTku IfEAL, Vol. XXIV.. p, 240. 

(d) Kirkkaot t. 5aii4A (1749), Amb. 61S; ircson t. Feaman (1821), 3 B. 
k C. 799: 0'iifinU)%7, Vnlkunk 119T2)» 7 1, K. Kq. 68. 80; and see title 
Bkai. Property ixd Chatirls Keai., Vol. XXIV.. p. 264. The property 
in Mu*b cases does not descoud to tho heir general of the testator under 
the Wills Aet. 1837 (7* W'ill. 4 & 1 Viet. e. 26). s. 3 ; sec p. 517, on/c. 
ilci' ;dsi» jertuhgktm v. Comwubis (1192), Cro. Eiiz. 286; and note (c). 
p. 618. tfstc. As to the ^bts of a tenant of an estate puf aufrs ok 
limited to him and the hein of his body, see oote (f). p. 620. ante. 

(s) V. Cox (18521,10 Uare. lG3(coTeaant io partnertbip articles). 
As to tho effect of eovenanti to Icaic property by will, sen p. 514, oiifc. 

(/) Booftt y. Dbsset (1774), Aob. 643. 

(g) See titles Dlscbxt afd Distkibutiox, Vol. XI., pp. 6, 6; Moat* 
oaot, Tol XXL. p. 182: Tutrm axo TBoarBis, p. 101, anic. 
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1036. No person can make a bindingdisiioeition of his owi) dead 
body^so as to oust the executors'right to the cubtody and poBSuSdion 
of it and their duties relating to disposal of it(k) ; but by statute a 
direction for tlio auatomieal examination of his liody after death 
TQsj in certain cases be effective (t). 

1037. Those rights of action which do not on death devolve on the 
personal represciinUivo, or which uime to au end with thu life of 
the owner, cannot be disposed of by will (k). 

The {Kjwers of nomination, conferred by the rules ol ib friendly 
society, ovor the Ruiua payable on death of a meiulM^r operalu tw 
powers of appointment and may give the member no right of 
pro{)erty in the saui assured (/). Jfy tho terms of a |>o1jcy uf 
assurance the luonev payable thereunder may not be subject to the 
right of disposition by thu assured's will t'a). Such a limitation of 
a testator's power of disposition by will is valid not only against 
iwrsons claiming under the will (»). hut against creditors (o). 

Hijiiilurly, a testator may Lave no riglit, or only a roslriclod 
right, to di>|K>Ho by will of shares in a ctuupany under tlio Com* 
]»unltM (Ciaisuiuiation) Act, 1!»08 (a), and any amending statutos {h\ 
it Urn articles of usM^ciaiion of tho coni{>any so provide (<’). 

A covenant against assignment in a lease is not in general 
construed so uh to forbid a disposition ol lliu term by the will of 
the tenuut(d). 

1038. iiy shilute a testahir oinuot, by a will tna<lo after tho 
31st Lccembor, IHbG (if abroad there is au exUmsion of time), an I 
previously to his entering into service as a seaioun or roavt! -u 
dis|)Osu of any wages, prise inoiioy, Uiunty money, grant, or other 
oliowSlice ill thu nature thereof, or other niuuey payable by the 
Admiralty or any effects or money in charge of the Admiralty (f), 

{h) U'dhaffuf V. iViflfrimi' U8S2), 2U ('b. U. As to the executors' 
righu and datics. sco title iiuauL aku CH£WA*tu»M, Vol. Ill., p. 404. 

(j) boo titJo .MmuciKfi AND PuAEMACT. VoJ AX., pp. 34), 342. For 
n Jonu ol diivction m* to the ahvertainmont (ho tcsiator's d<4t)i, seu 
luicyclopaylia of Fonim and P/w^deiils, Vi»J. XV.. p, W7- 

(i) As to sucU rights in respect ol ruotroctSi title (.oNmACTs, 
Vol. Vll., p. 302 i and in respect of torts, title Tort. VoI. XXVII ., p. 401; 
an<l, geii^railv. soc I'liosKe iv Acrritrs. Vnl. IV.. pp. 4(HI et sra. 

{D ArG. V. Jlov$eU (lb44). 36 Cb, D. 67, d.; Hr dFaiium) 

fnxvroRW (\mu 23 Ch. U, 233, (\ A.; Ur^pihart v. J:ulfr.rjirld (1667). 
37 ('Ji. i). 357, (!. A. j and m title FaizirDLT Vol. XV., 152 

et 

(m) See p. 523, onte. 

(n) HeDavtet, Davict t. Davia, [180213 Ch. 63,prf Koani, J.. at p. 60 ; 
toe Page v. Cox (1852). 10 Uarc, 1C3 ; PkiUipt v. fayUtflimi 43 Ch. D. 
222. C. A.; Aehhy r. Goefin (ISSS), 21 Q. B. D. 4ni. The nomination in 
such a cose U not rerocablc* by will (SennWI r. /ilaier, [1805J i Q. B. 4i^ 
C. A.). 

( 0 ) Re JlooeU, Jfurroy r. (1863), 25 Oh. U. 89. 

(a) N Kdw. 7, c. 09. 

(S) Sec title CoMfAKms, Vol. V., pp. 1 

(e) Se WhiU, Theobald r. WhiU, [1013} 1 CU. 231; os to reetrietions oo 
transfer of shares in a company, see title <*«iMfA)ilKs. VoL V.. pp. 1S7 
4t eeq. 

id) Soo title LoNDLoun akd Tenant. Vol XVllL.p. 677. 

(4) Navy and tfonocs (WiUs) let, U65 (2S A 29 Vlk. e. 72). s. 3. As 
to tho formalities now Dec4!ssa7y topoas soeb property by a will mode after 
eoteriof the serrice, see iM. / Navy and .Mannes (mUs) Aot, 1897 (60 
6c 61 Vm. e. 16); title BoiiL Foicei, YoL XXIV., p, 06. 
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Brct. 2 .—IntrraU vfckrb he Created by Will 

1039. The potver of diepoeiUon by will ie noi At the teetator'e 
caprice, but extends only to the creation of those intereate which 
are recognised by law, and do others (/). 

1040. Certain incnriioreAl hereditaments, such as rentcharges (y) 
and o^iseroents (b), may l>6 croated by will. 

1041. Succossivo ATid future estates and interests, legal or 
equitable (i), may l>c created by will in both real(A:) aud personal 
estate, ineludiu;’ cbaltnls real (f) and chatleU personal (a), provided 
that they satisfy the rules of law relutiug to pei|ietuilios reNpeclively 
applicable to such iiib'ivstH(a). 

In 80 far as euch future esUles in real estate are created by way 
of legal reinaindor, they are subj(.^t to Uie rules of biw applicable 
to Hucfi liruiUtiiiiiH in a convuyatic^t 0 |HTatmg at coiuujon Iaw(5K 

Other future intoroeU take elfuct by way of executory limita¬ 
tion (c). No )>articular iei'hiucHl device^ such as a use (d) or 
trueL(r), is necessary in u will in order to create such interests, 
oiilicr when they spring up iu Uie future or when pr<i{wrty is made 
U) shift from one pt^rson to luioilier on any fuluro event (y). 

1042. Thoro may be ci*e;vtcd by will a logjil oalale^^wr aufre nV 
wiiure tlio crnlui qur vit or one or uiorouf the crifubt qu^'ric in at are 
uidmrn. at all even in in casos vrhere the UtUt is or aro neresKarlly 
ascertaincil at such a time within the lirnilN allowid by the law as 
to i)6r|)otnitios, that there can be no hiatus or discontinuity in tim 
esUte (/7). 


(f) H. (iVranf (1096), Cro. Klis. 635 \ Rot d. iXxIion v. Urrio (1767), 
Wilni. 373. 374, coiumsuUuir op the phrase at lii» w ill aud pleasure *' 
in the tinw n*)u*al4id stat (1540) 33 Jinn. 8. c. 1 ; R^vrion v Jirou’u/ow 
(fieri) (im), 4 11. L. Cm. ]. 343 : HHioH, KtUif v. iiUiot, [UUSI 3 Cb, 

353, 350. 

(a) .Sou title IUktcuauuks akd A^nuitjks, Vol. XXIV., p. 470. 

(1) 8oe title EASiiuthTS asn Paorm k raaKUKa, Vol. Xl., p. 345. 

(i) Sou Utlu KQinrT. Vol. XIIp. S3 

(k) As to future inlerosta io real esUte, see title Rsal Profertt akd 
CUATTSLS li£AL, Vol. XXIV., pp. 212 ii itlf. 

(f) Sm title Prrsoxai. pKoPKUtT. Vol. XXli., p. 413 

(w) See pp. 627 it toq.; titie PKR'^ySAt Pboprstt, Vol. XXII., 
p. 413. 

(а) See title raaFETOims. Vol. XXII.. pp. 21i3 ei $eq. 

(б) Suo title Real PaoPEary akd CUAttELS Reii„ Vol. XXIV., p. 220. 

re) See ibid., p. 231. 

(d) As to uses gonerallT, mb ibid., 271 ot ley. 

(s) Alto trosu geucraflj. see title trusts and Trustees, pp. 1 $t toq.» 

ftnie 

( 0 ^eo title Pebsonal Pbope&tt. Vol. XXII., p. 413 ; Uodorbill and 
idtraliso, iDterpretaiioo of Wills aod Settlements (2od ed.). p. 281. As to 
tbo d« Tjct'A DeceADaryioa seltloment or gift inter rioos, sec Real Pbo riRTr 
AND CAlATtSU KEAL, VoL XXIV., pp. 314 ti 

(g) in Amot, Canur T. PKm, (18211 3 Oh. 16U, 160, 107 (eeUto for tbo 

fife of \hv donee and for the fib* of his heir); Re A$hfori\, Sibiejf t. 
Ath/ortk. [10051 t Ch. 535> 542, 546 (iState for the lives of aoboni grand, 
ehi dxeo aod the life of the lurriTor of then), ll appean that sueh a 
leg^ tinUatioa is act ponihio ib coxuidoa law aMuraooei ; sea 49 So). Jo. 
799 (tiling 2 Pneton, AUtmU. 14$ ; Dos d. Psmhsfloe v. fdwardt (1836), 
1 U. k W. 653), where Rs 6'iMsf t. AsV^erih* is critioM. 
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Where laude &re devised eonditionallj on tiie pajment of a ^ 

the teetutor may give the l^etee ao expreM right of entry to Bimrt IntereiU 
the peymeot {h\ i^ch aer 

The duration of an interest, as dietinct from the conditions 
Attached to a gift(<V cannot lie defined by refenmce U> certain Py WIU. 
matters the investigation of which the court considers contrary to 
public policy (k). 

1043. Formerly, atthoagh the use of a chattel could Immado the oui(atieitc& 
subject of sncce^hive limitaliotw without confer ring any legal rigliU 
on tho donee (f), u gift of the chattel itnolf for a life or other limited 
time wuK an absolute gift (m). Now, however, at hI) evenU with 
regard to chattels whien are not con named in Ibe use of them, 

SUCCORS I ve limitations of tlio chattel itself, whether it is a chattel 
roaUu) or chactol personal (e), may be iniuie by will, bo as to confer 
0nforeoable legal rights on the second and subi!Ks]mmt douoeH(p) 
indefeasible by any jioi or default mi tho |Nirt of tlio first donoo ('/); 
aitch limitations nro thorerors of an etocutnry nature (r)« and are 
lerrn(‘d executory Iioquests. 

As le MU atcA pur*mtf$ na generally, soo Utlo Rsal PaopBKTT A)n> Ciiattiu 
Real, Vvl. X.XIV., pp. ITS «l tsy. 

(A) Sdi b a ri^br. m *.iU\ to be in tbc fl;»iuri; vi a trnaury bv (h’ivv 
r it(iT3i>). I Aik 3.s2. 3 k3; AW« v, //asrAcit (1743). 2 Aik SOT. 

50*^; i^krrmtiA v. (1716). 3 Aik. 310, 322); os to title 

KxicoiTios. Vol. XIV . pp. 61 fi tfq. 

(t) As to fu^ndilions, see pp. 6S3 $l teq., poil. 

[k) lifi J/oorr, Trujfvrd v. Jfn«noAitf (IHS8), 30 t'h. I). U6. I V. 

(Reparation of liiHlarnl and wife). As to Ibi* nnistruotion uf gifts h* 
until iiuV'Siiiti'ly tliRLmt (•vonls. too p. 774. pa«l. 

(0 Coifo/ (hf f;roif(H59). y. B. 37 TTcn. 6. fo. SO; Anon. (IMS). 

Bro. (IT. c.) pi. 3SS i Utu(inq$ il^rd) v. i) 0 uqla» (1634), Cro. Car. 343; 

\fe(fiU:n T. Elkinqlon (ir>7H). PlowJ. 516, 520; Paramour ▼. Tarffi^ 

(I57a), Howd. 530, 541. 

(m) " A (loviso of the cbattfl for an faoiir n for over " {Anon. {Ump. 

Hen. S). Rrt>. o.) pi. 334 ; t. Etkin^ion. aupra. at fi. 620). 

(ii) Afonntn^'r Ca«€ (ISOl^j, S Co. Rep. 04 6 ; Lampel't Cm {16J2), 10 
Co. Hep. 40 b. 

(a) Vii^krl V. Vaehol (16C9), 1 fas. in CL. 120: CaUknny v. }!tckola$ 

(1674), 1 P. Wnm. 6, o.; .Smifk 7. (Itfver (16BR|. 2 Veru. 3S. 50; fiAirlcy t. 

Ftrrtrt (IS'jn). I P. Wins. 6, o.*t Clargeov. AlhemurU {Jfucheu) (1601), 2 
Vern, 245; Anon. (160.5), Freero. (ca.) 200; f/yds t. Parrat (1695), 1 
P. Wni». 1; Tiiien v. Tigten (1718), I P. Wms. 600, 502; Vyveli v. 

UoUfy (1720), 1 P. Wms. 651; FoUy v. ifumeU (1783), 1 firo. C. C. 274 

(p) Ifonre v. Parker (1788), 2 Term Rop. 376 (trovvr). The inUrcAt of 
tho second legatee ^lending tho cnatingfriGy may Iw a transmis^blo 
ioterest (l>oe d. Roherti v. Polqrean (1701), 1 Ify. hi. 636), and in of the 
nature of a chose in action within Bills of Sale Acts {lie TriiUn, 

Bx parie Singhtan (1880), 01 L. T. 301; Re Tkynne, tkywMV. ^rvy,[19U] 

1 Ch. 282). not a cboso iu action in lii<' ••rdioarr Hcnw;; ww titlo 

Pek?ovat. PuopF.KTT, Vol. XX11-, p, 413 Oriuinally too fuiunt legatee 
was withont remedy to s court of law if the £mt Jegs^ dinposod of the 
chattel (Anon. (1541), Bro. (N. C.)pl. 209 ; Aaoii. (1668), i Dyer, 74 a (18) ; 

Anon. (1673), 3 Dyer, 338 b (11): WeiMene. EUiingUfKeupra ; Paramour 
V. Tardlty, supra) A court of equity originally required the fint taker to 
give secority that the goods ehoula be forthcomug (Vocikel v. VacA^f, 
fvpra j; but now this is only insisted on in a case of danger, and ordinarily 
the first taker signs an inventory; see (ills Pbrsomal PaorsaTT, 

Vol XXn., p. 413, note (?). 

( 9 ) Cotton T. Heath (1638), Pell 26; Feanje. Contingent Rciusinders, 

421. 

(f) FoniwrWHi T. Ponnerocm (1746j, 3 Atk. 315, 818. 
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With regard, however, to epecific giflj of chattels which are 
eoDsumed id the use of them, the use and the property in the 
chattels can primd Jhrie have no separate eiistenoe ($); and the 
old rule prhnd facie still applies, that a gift of a life iiitorest is b% 
abeolulc gift, and tlmt a limitation over after a lifo interest ir 
ineffectual (t). The rdd rule, however, docs not apply in a case 
where llio chattels, hy the terms of the will or )>y im]>lication from 
tho circumstances of the case, are given to the successive K galocs 
in the character of monoyV worth, and are not iutended for 
peraonal use nr consimiption by the legatee (<s). Tbim, if they are 
stock of a farming or othor businoss given in connevion with a gift 
for life of that business, at all events where the stock in necessary to 
carry on the busiooKS, and the business and stock arc inUmletl to 
l>c kept up (1»), the first legatee d(»cs not biko absnhilely (c). Nor 
doi'^s tho old rule apply to residuary gifts of ix^rsonal estnte so far 
as they compriso such chutCele, Imtumso under another ruloO/). to 


(#) i?andaff v. ituwU (1817), 3 Mcr. 100, pn Grant, M.H., at 
p. ior>. 

(0 //iiVf. (t'ornand hay); .4ndmrv. .4ndrfv( 1845), 1 Toll.OSO. 691 (wiuc, 
ipirilKunil hay); Sfmltftor v Hont/nor (1845), 1 <’on. 6’*3 (wine, pM- 
visions); /iryent v. fMir/rrvos (iKoO), 5 Jiir. {s. s.) 166 (farming fl(ofk); 
rkiUiv* V. //col (So. Vi'<i ilcav. 25 (wine for hoiiKi*hold coiiAuntp* 

tion); Breton v. Afockett (1878). 0 Gh. \). 05 ; in the iriff o/ .Ydea, Kidd v. 
.Vi/m, [IfR»S| Victorian I«aw ItoportM. (den'rminahh: lih' mit'rt*'*!). 
Tho for t that the pt^numal estalo bequeatlivd u of a dtwTiptiou not likely 
to bt< givHk (or linuted iDlcrMtA hnK confide red in coii*'lrucrmTi of the 

will {i'vriary. Tourmn/ (1797), 3 Vcm. 311,31.7; .VonNin^ V. Purcell (1855), 
7 1 >c f *. M. 4^^ 5.1.6], c. ; Ran/lfiefd v. AWZ/frM (IK0(»). HIM.. Cjm. 225, 

236. 237 ; auil mo He Moir't AVM/r, Moir v. irornfr, [1882] W. N. 139). 

(«) ifrjfitnl V. KtuttTiOH, per Stimut, at pp. 107, 16'^ 
(inventory, hut do valuation din^’ted by the will ^*w(tk a view, 
hy a vwlmihon. to Hr>«turo .*t right to llin ton wots io rcmuinclrr.. .ik» 
tij.'it thiy Hhould bo ciio/udomU io \tM* o* immoy and not ^ 

thi'«U'<"): He llnU'e H’l/f (1S55), 1 Jur. (k. s.) 974 (man's clothes oot 
auirnlile for uao by female legatee). 

(6) ('ompare Maynard v. (Hhten. [187C| W. N. 204. foDovMih Point r. 
ironrirl: ((/oNAtesK), [1914] 2 K. B. 486 (deer, iuUmdoti to be bepr up by 
truant for life). As rogvoagrowing crops trom time to time OQ a farm, the 
life tenant takes ubeoluicly. oltbimgh iutt ndcil to up tho business 

[Siewani t. CeUon (1777). 5 Russ. 17. n.; aud sih> Lrutint t. ^u^lcriiotn supra). 

(c) IfoAlrcsor v. 3/oAlreior. mprn (live ann <ioaJ stuck; tenant 

for life wtitled to produeo only); Qrr^rn ▼. IV'rigAI (1856), 2 K. & J. 
347 ((arming stock) j PhiUiw v. Deal (No. 1), rupro (wine used in wino 
morebant's Dusioees); Corkayuc v. i7aimon (1872), L. K. 13 1^4). 432; 
Mycrt T. IPoihbrook, [19011 1 (famiiug stock), in Grovee v. 

eupro. at p. 351. it w:tf ^ugjjysled, and in 3/yeri v. WfiMrtfok. 
trupm, it was held, that the old rule did not apply in any case to farming 
stock, although not given in conneiion with a business, and Darlino, 3., 
Miggeatad also that grain, roots and other siiuilar things, which are 
consumed by being used os food for cattle, or by being sown in thv 
grt>uod, are not within the rule, bceauAe they arc consumed with 
Ge* object of being .reproducod. In Bryant x. Eaetereen, tuprn, 
bowcTor /not oiled in Jfyert v. WoMrook, tupra), whore tbe obl^a* 
dons ol tne 6iat legatee under tbe leoM* of the farm to ronsume such 
produoit on the land were coneidered, tbe rule was held to apply to such 
produce and other farmtof etook X provision that the first legatee 
should not be liable for depreciatio!i aAsisti a construction giving him an 
absolute interest ^ see Breton v, Jfoe^r/i (1678), 6 Ch. D. 05. 

(d) The rule in Hews v. 2>ar4sieai/)k (A'erl). Howe t. Ayfrsbary (roimffas) 
(1802). 7 Ves. 137, as to whiob eeo titles Execotou and ADXJKtsraATons, 
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eSactoate a preeuQidd intention that the legatees should succeesivelj 
enjoy the same 8 ob] 6 ct*matter(e )9 the chaUels must in such a case 
be iold and only the interest of the proceeds psiid to tho legatoo 
life (/), unleae, by the terms of the wilh ho is ^ivon the right 
w enjoy them in Further, in every cuse, b)' tii« orpress 

terms of the will, the first legatee, whether taking an absuluUi or a 
limited interest, may be iiimlo ros|K)Udible for the valiio of the 
chattels (/O- The testator may expressly give a right hi cmismue 
60 much of certain eousuinablds oa the donee may mquiri* during 
his lifvliine; tho donee then has an absolute inlorost only in Uio 
chattels actually cou^umiid. and the testator may validly inako u 
gift over of the amount remaining unoonsiiinod (i)* 

Where the logn tees arc given euccesaivu intorosU in tho chattels, 
the property in the chattels at law vests on tho asmmt of tho 
executor in the lirMt legatee, and on tho happening ot nttpiMslive 
future contingencies in the other sucveiuive Ukm(4); ilioasNont 
of the executor to the first is an assent to all (/). 

1044. A gift may Ik) made as a conditional gift or limitation ronuitiiinu 
snlijcct to the rules rehlricting such wndiUmw and gifU {in ); and a 
furtfier gift to tivkc dToct on a cuudilimi not Umig fnllilUil may lie 

made subject to tbo like rostrictioiis (a), and Huhjoct aliKi to tbe 
restriction that the sc^condgift must lit in Kousibly with Uio previous 
gin so as to show whut is U\ Ikj done with tho property (o). 

1045. A common exampio of a coudtfioiial gift is an option 11 OjaioniM 
purchase (jOi olhor form of gift conditional on wmmconKidcrai h n 


of 

iiiicntU. 


Veil XIV., pp. et SemEMSKTS, Vel XXV.. p. Oil; Tjujsts 
isn Trv sniEs, p. 30.//ale. 

(e) Ak fotluBprt*6um]itio(iaHtlii'finMiDdof tlioriileiii v. i)aHmouik 
[Knrl]. Uuwr v, AyU$bar^ [CoaiUcta) (1802), 7 137, i‘Oo tfUo .Settj.k- 

HKVTS, VmI XXV-. pail 

(/) Jinitdall y. JiunnfU (IS 17). 3 Mcr. 100, 1P5 . <!am|iiirH !U Mocituiklan, 
MacltirMan v. <,V/»i/Ml(llK)0). 20 Victorittii Law ll/^ptirlH, .?ls (Uinsni for 
life licid liablt* Lo account, for livo stock). 

( 9 ) TrukU (1877), 46 L. J. (ctl.) A07, C71. IL A .; and 

title ami Tko^tee.'i, p. 3). nuia . $ 

(A) Thrriifffy. J/anbury {lOHti, 1 Vcni. i7S; audaoeOwUMvlfy v. Oounoily 
(1SS7), 00 L. T. 3U4. 

(i) Jie Cofyrr, 2fiMin 7 . USSC). Sfi L. T. 344. 

ik) Folry v. 1780), 4 Bro. Pari. Ca*. 34 (ITK.'i^, 3 P#; 6'l«wa#en T. 

Lucr7>0oli;orporaiio»(lS74), L. K. lOQ. II. SI: Shop. Touch, (od. Preston) 
410. 430. Ponnoriy, where tbo um; only of l)ir olialu*! wam (IcriAcd, the 
property continued to be vested in tbo cxoculorA (6W« /»/ tK4 Orail (14.00), 
r. B. 37 Hen. 6, lo. 30: Anon, (1092). Frecin. (cii.) 137: Ckcnb^yUiine 
7 . ChambeTlnine (IC74), Freenj. (CH.) 14!). 

(0 Manning't Como (ISIKI). S Co. Rep. 94 b. OC a; FoUt, v. JfarntU, 
iupra. An to os^^nt gene rail j, eoe title ami AnumjMHATORiv, 

Vol. XIV.. pp. 263 €t icq. 

(mj As to conditions in general, eee p. 383. poll; as tu tlic litBiU of 
siuncusioD of veitinc. ntw title PxapB’iutTtL.S Vol XXII.. pp. 293 et eeq. 

(a) Soc, generally, .V/iow v. Ford (1877), 7 lb. 0- 980. 673. 674. 

( 0 ) Re CaU'i TneU (1864), 2 Here. A: M. 46, 63; Mwigrape v. Ifrooke 
(1884). 26 Cb. D. 792, 794. 

(p) Radnor {Bari) v. Skaflo (1805), 11 Vn. 448, 454. For forme ol 
options to purchase, see Kooydopftdia of Forms and Preoedeulh. Vol. 
XT., p. As to the effect of sets in tbo nature of adTanoemont to 
the donee of tbe property subject to the option, see SKorpt r. Hharpo 
(1840), lOL. J. (BX. 
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beinf^ given (a). A mere option to purchass to a named donee 
may be poraonal to the donee and not tranamissible (6); on the 
other hand, a gift for a named coneideration is prtmd fiuie 
construed as transrnisHible to the donee^e repreaen tat Ives and 
aHsigns (c). Such a ^ilt, according to tbo contest of the will ana 
the circnnibtanciifi, may be an option over the teRhitor*s interest 
as a in ere Umniy (</i, or may create the rolatitmehip of vendor and 
purr I laser between tlio U*Ktat4>r'e enuto and the donee (c). 

Tile donee ninst ns a rule strictly com]dy with any term a of the 
option as to the time of signifying his esercise of the option (/), 
timo of pHyinentt//) or otherwise. He is entitled on exercising the 

fa) h»r <'\;4iup24i» n\ enliuJiH Iv purrhuse «t a VttiualM»ii, 6ir v. 

I diir. 054 ; WoiU v. (1HC6). )!! Jur. (N. $.) 7S0> 

I!. A.: ikx to opthMinal n pricoto hv fixf'd hj llu* IriHUT^. %vc J(Attnnr{b4nrt} 
T. Hkitflo, II VuH. 44H; hduifimin V. .V/ffrU (IS55). 20 Uciav. 54. 

Ah to (lirriMioni for Ukiii^ tho pric6 into mu^ouiit oo dintrilmiion, se<' Ht 
thillmf'i/fr, Ifnitmftffr v. Ofti/mrf/er^ |lSim| i V\x» 372. r. A. 

(<;} iintlttor (Ettili t. S/utfh, 9up»ti, Ml \t. 450 j J)of 4, thirir$ V. /MnV# 
(iHol). 15 Jur. 1020; LV i'oHtiu*, AU^nfUr v. t'rosf ()Hk 5), 31) (1i. ll. 
203»<*, A. In iuHk a in ord<T to ait4*ct |H‘r)»i»nH oluiining under hi in. 
tin* clonisj muHt do Koirin act to hIicw LU exorcist* of the option [iOttlimr 
ihtrl) T. Shtffft, tiitprn. fit p. 4.^5 lapp.'imitly an nrcuplaiu'C by will 
miglit Hiifflcc)). aW J/fAVMdmt v. (IHSa), 15 ViHnriiin I^nw 
IteporiH, 450 (after option exerc'LHOtl. ohligatioD 1o pay was not pcTHuiial to 
doruT). 

(c) t'u^hr V. <y09prr (1^40), 10 Jur. lOTS; VHffmtt v. IMiug, [1004) 
I 1. R. 2S4. W.K 

(d) luMur.il a caso it apjHrAn that llir dnnoe in a inrro under 

the Uvni KHtulrrhargcs Ari, 1S54 (17 \ 18 Viri.e. 113). a. 1 (l.«ick4< King's 
Act), and diM'M tioLluti* ir**e fr<Mii iuciiriiltiuii(’rii ( 00 * 4 * title K\K«'i;iMnA asd 
A oMTNiMTaATonH. Vol. XIV., p. 2881; hr tluTt Ton* iu.iy not be* outilird to 
ail abslTAi'tid litir (/frffotr V. ffuriW (1857). 2 In* G. A* J. 62. allirming 
S. r.. 3 K. A .1. m< • AV DrrtiMn find Torrmt |lsft3). 17 1. Ch. R. 7). 

(r) Til Hiirli a ram* the d4»ms* Ih 4*riiitlr(l to tnKv frrr from incirmhrnnces 
and to haxc tlio tith* aImiwii at all oTciilr* to iIuh rslont 6'ri^n v. Mutify 
(1802). 31 1., R. If. 125; kt irRMon. IfRMN r. iril./m, 110081 I Hi. R3fi). 
ft nppears tlint a gift ninditinnal 00 tin* givine of any ruDAidmtiov (/?fnirrr 
V. .l/nnrl (1752). 2 Vi'h. Sou. 42u. 422). nurli as a n^lratir of nn oxMing 
riirhr of dowrr <«>r fhlc Rnkcvtora ash Ai>misisiuatojis, Vol. XIV., 
p. 270. notft* ) 'or nf an exist iog debt due from the tenUtor (tW.. 

notes ( 9 )~(f)), prinul fnne eonslitutra tho douro a pun^hasor, so as to 
givv him priority for iiis legacy. bur il seems that w linro The ronsideration 
iH tho conveyance of land to third persons, and not to the testator's eat ate. 
the Iczaiee conveying the land accordingly has no lien on (he land for pay* 
ment ol his legacy {liutker v. TfnrLrr (187(1). L. R. 10 P.q. 4.38); and if the 

E 'fl is cotuRiidnai on rclca^inc a Haira asainst u (bird p<irty the donee 
tt no priority (iCs WhMfrt/l, WkMffrd v. StrtH, [1013] 2 fti. 56). >Sce 
als8 TkiPit* t. Dmnti (1001). 20 Kew Zealand Reports, 636 (gift of teroi of 
years conditional on payment of rent etc.). 

\f) Id eaMCM wh»*n* an nlTer has to lie inailr by the trustee*, or the price 
hu8 to be Sxe<l. time may run ooTj from communieatioD of the terns to 
lUo donee {!Mff*rd (r/onf) v. Piwyt Kffk (No. 1) (1882), 30 Rear. 205; 
Aw«(}n V. Tfffcnry (1667), 2 Oh. App. 143). If time is diroeted to run from 
as I'V'Tit aetDaily h.%ppe&iog in the tettator'a lifetime, but aKsiimed by the 
to*ia<or to happen after his death, the direction may be eonstraed 10 that 
time will run rrom the death of the tcetator (Rruni v. SUtUforil (1864), 
% n< m. A* M. 142). If no time i* fixed, the aonee ia allowed a reason¬ 
able lime (IfNcJlHsp v. (1686), 1 Vern. 302). 

(j) .Vo*('*r V. ITiflevgAby (1706), 2 Bro. Pari. Cas. 244? Ihstfsoii v. 
Dawson (18.37). 8 Aim. 346; Brwtkf v. <?arred (18.37) 2 Pe G. A J. 82. In 
.ill theae cam there was a gift over on non-payment within the time; the 
mm lignifloatioD of aoeopUooe was not lufTieient to comply with the will 
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option to the surplus, after dedueting the prici», on any sale after 
the testator's death made on a compulsory purclmse (h) or in ao 
action to administer the testator's estate (i). Wi&cre tvoor more 
options to purchase the same property are given to difTiiront donees 
without any priority, and all are exercised concurrnuly, the effect 
may be that all the opticus fail to tako effect (A'). 

1046. A testator who has Be^^‘nll properties all having the same 
description may by his will give oua of them to a douv4\ leaving 
the choice of llint one to the donee (0; aud generally the U^Hiater 
may give rights to select pro|>eriy to any value or aimiuuKm). 
The fact that the dorioo is to be a bio to seloct may apjtejvr oitlinv by 
express words in the will, or by reasonahto inference from it(N), 
and where no liuiit is placed on the right of selixdion, the court 
treats the doriro as entitled to tako tho whole property to wliicli 
the right applies, if ho duly sliow s that hucIi in Iiim choice (o). 

If, however, the will shows that the testator irku*mls to give a 
particular prnj>erly to a legatee, ami. owing to the testator havitig 
several properties answering the denseriptioii in tlie will of the 
particular pro|>orty giton, the court is utiahle to say eitliur from 
the will itself or from extrinsic evidence(p) wliiofi of tim several 

{k) tU * 'tthi'/i /vVrrIr (IK.VJ). 4 & J. A03. T. A. 

(i) Uf Kerry, fiofock v. AVry, v, Kerry, W. N, 3. 

[k] Hiw fhmkutvp V. MulkeiPt I Vrrn. 303. 303 ; •Jeffrey v. AWI 

{\H7H 37 ler^ne (nutario). 3U. 

(f) V. Antfn, ( 1894 ) 3 Ch. 200, wr ItouKS, J., At p. 262; //t 
V. ^ftmr4 (IHOU), 6 *ltir. (N. s.) 8H3: t<u. I^ilt. 146 u. As la this 
ill tliti uiisc of adr«^d. mo title Dekub ami> OiiibK Inxtrumknis. VoI. X.. 
p. 457. 

(m) Pec an cxamplo of a right to sclcrt land of a certain value, sne 
2^»foa (AViri) r. ijorelami, [1310] I I. K. 23U. A Her an iiiicquivor^il 
nek'rfion. flic don(« eatiiiol cltaegu and make .a frf«h wliHUion {LiUiedtUr 
V. (1876), 24 \\\ U. 5u7): ooiu|»Me j OUl.poiif. 

(s) Asfra V. Ai(fH,«upro, sip. 203; AforiAal » (lOeS), l>y»r. 

281 u.U. Thus. whcrcadcTiHcwgtsjrralof ten uf.r*‘S adjoining orHiirruund* 
inc a Kou»o. parluf a largrrquaNflty, ilicchoN'** of Hindi tet\ uirrs is in tho 
donee (Uohton v. WrtcjtfcarH (f833), I My. h K. 071, 575; Tnplry v. 
K4U}lfton (1879). 12 Ch. 1>. 0S3('*l>ro Iioun'H in V. Hln'i t," rlic tVHlator 
having three); i)«ckmaii/oa v. IhtrkmaiUon (I860), r> H. ^ N. 219 [*' one 
dose in H. held '*)). lo the com of a gift ol a lunnWr of shart'A out of a 
larger number, some of which arc fully paid and otbers only partly paid, 
tbe legatee lout an absolute right tn select the i»oHl pliares {JanqHen v. 
Ckamhen (1846). 2 Coll. 436. 441 ; Mitlcnl v. HaiUy (1866). h. K. I Kq. 
378; 07^N«Wf V. TF^liA, [I0U3JI I. R. 116; ^hrp. I’ourh. («d. PrvHtoo) 
251 ) unless llie class of sliarcs rsiorrcd to by Uio tcstnmr con lie aseohalnod 
by construction of tho will (Rt VhMdk, Binherp v. Ml, [im\ 2 Cb. 620. 
C. A.). la IPiisoa v. IViUm (1M7). 1 Dc 0. A; Sm. 152, on Ine words ol 
the will, the right ol choice was given uot to tlm dwtieo, but to the other 
persons intcree i cd. 

( 0 ) Arthur V. Matkinnan (1879), 11 Ch. D. 386. where .Ft^dEL, M.R.. 
said that, following tbe words literally, tin: d<'m*c might Ulo the whole 
with tbe exception of cue article of probably ao value. u b<*n tho maxim 
minimis would apply : As Sk^tHand, Krmy v. Hotev, (1830] I Ch. 617: 
oud see CooAs v. Farrnnd (1818). 7 Tauiii. 122; &sn4«dy v. Ksnnetly 
(1863), 10 Haro, 438; not followed in AriAer v. .VosAiaaon, tu^o, but 
dUrininiisbed from tbe latter case oad fo)low**d ia B$ GUUspU, OitkMpie v. 
OiUstpis (1902). 22 KfW Zealand Law RojHirfH, 74, 78, A. (h1ooIjo» afW 
tafciag posacdsioa). 

(p) EkhordtPn v. Ifotson (1833), 4 B. A Ad 767; BlwMt v. Oiwitiens 
(1852), 8 Mao k 0. 692; lee p. 632. post 
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ewr. 2 . properties tbe testator referred to, the gift mast fail for uncertaiAt;, 
Interests and the court cannot, in order to avoid an intestacj, change ^e 
which majr will or eonetrue it as giving to the legatee the option of choosing 
be Created one of the properties ( 7 ). 

bj^l. W'Uero a right of eeloction b given to one donee, and the 
UjMeof rigju remainder of the pn>i>erty after selection is given to another donee, 
oTmIocUoii. specifically and not liy way of residuary gift, and the right of 
Hsloctioa iaimes by tlie death of the tin»t donoe in the testator s 
lifetime, the gift to the second donee alao fails (r). 


Part Ill. -Testamentary Capacity. 

Sect. 1.—,SV«W#o*xi r/ Miiui 

1047. It is ncx'^sary for the validity of a will timt the testator 
should bo of sound ujiiul. hiemory and understanding, words which 
time out of mind havo Wu licid U> mean sound dis|K)sing mind, 
and to imiKirl sudiciunt capacity to dnil with and appreciate the 
various dis|>f)sitjoDH of property to which tlie testator is about to 
allix his KigiuilQro(a): hut a will is not revoked by the subsequent 
iriKjMHty of tho testator {ti), 

Jri order (0 eonstitulo a sound di«i]H>sing mind, a testator must 
not only bo able to uuderstand that ho is by his will giving his 
property to one or more objects of his regard, but he must also 
have ca^Htcity to coinprchHid and to recollect the extent of bis 
projierty and tho imluroof the chums of others wliom by his will 
ho is excluding from imrticiijulion in that profterty (c). For tliis 
pur]K)so it is essontial lliat no disorder of the mind shall poison his 
aifHctioDs, |>crvurt liis sense of right, or prevent tlie oxorciso of his 
natural faculties, that no iusune delusion shall inti uenco his will in 
disjmsing of his properly, and bring ul) 0 ut a disposal of it whicli 
if llio mind had l)oen sound would not have been mad6(d). 
rurveraioD of moral feeling docs not coDsUtuto unsoiindncss of 
mind (r). ' 

E coon tricity elone does not prevent a man from disffosing of his 
proi>erty by willt/); and though the extravagance of the provisions 
of u will may bo su&lcient to place the burden of proving capacity 
upon the jierson pro{>ouDding it, vet it is not in itself conclusivo 
evidence of unsound ness of mind (//). 

(«> ilffea V. Attfn, (1SU4| 3 i'h. Seo. 2G3, adopted in £€ CheadU» 

T. //ofr,[1900] 2 I'b. 620, C. A., per Uml ALvehSTOKS, M.Jl., at p. 623. 

(r) Boyor t. Voym (1649), 16 Sim. 476. 

(a) V. ^*ieSla (1665), L. il. 1 1*. &: D. 64, 66. 

(b) SvinbuTDC oD Wills, Part 11., sect. 3, pi. 3; For$e and UemUing'i 
UoSS). 4 Co. Rtu 60 b. 61 b. 

(<) Bank$ r. Oood/elhit (187U). L. 11. 5 Q. B. 549. 569, oitioE Banocod 
V. /ialir () 640), 3 Moo. P.C.C. 263 ; and see generally title Lukahos ani> 
PSftSON.H or UKSorwo Mind, VoI. XIX., pp. 403 . 404. 

(d) Basi.IT. ntpra, per CoCKauUN, lU., at p. 56C: 2Iou 

w.CftmvlHlU (1S991A. 0. 1. 

|e) Frert r. Pfaeoele (1846), 1 Koh. »d. 442. 456. 

(/» T. Gray. [16991 A. C 401, 407, P. C. 

(g) Amlin V. CroAan (1664), 6 Moo. ?. C. C. 403 


Soiiediicw 
of cbjikI. 


Ursiiioc* 


K« ceathdiy. 



Pabt III.—Tsstam&ntabt Cafachtt. 

1048. GeoeraHv 8peakioK» (be law proeamee eauity, and do 
evideuce is required to prove the testator’s sanity )1 not im¬ 
peached (A). W hen, however^ it is impeached and the tN'bole case 
IS before the court on evidencis the court must pnaiounee against 
the validity of the vil) unless tiie evidence on the whole is suf&oient 
to establish alhnnatively tliat the testator was ol sound niiud at 
the time of exocution (0* 

1049. The burden of proof therefore that a testator was of soimd 
mind at tho Jato of executing his will is upon the [lorson who soU 
up the will (A); but where habiliml insanity does not exist the 
pi(H)f of actual insanity at the tinio of executing the w'ill must 
come from (hose who iiupench tbo will(f). The issue of capacity 
is one of Caettu). Theburdeu of proof of Hanily is coiisidtirably 
increased when it appears tljat tho losUtor bad been subject to 
previous unhouuJnoBS nf miiul (A)» ami in such a cose u will sliould 
be ]'cgarclotl with great distrust, and every prosntJi[iti<»n should 
in the lir^t iuMonce be made against ii{c); o<i})ocmlly wIa:ro ilm 
will is un iii(d1icir»us one. lor Hw juHUcc nr itiju^tico of the disiH>Hi* 
lion may throw sumo light upon the <tu 08 tiou of tbo U*aUtor's 
capacity (d.x 

1050. Onua hi.-anih Mura tho date nf tho will in qucKtion hits 
boon estiiblislivd. the burden lies on tho latrty propimiiding tha 
will to show i)ubt it was luudo uftt^r recovery nr during a lucid 
intervale). It is not, however, nccc^Kary in order to coustitr'o 
a lucid interval that the subject thereof hlioiiUI l>o roKiured {•* ' s 
vigorous or active a state of intellect as liu had i!njoyed proviouMy 
to tho visitation of the lunacy (/). 

1051. When) tho tesUiter has been found liinalic by impiisition 
from a period prior to tim execution of tho will, tliis, though not 
conclumvo against the will, is KuHicient to require tho parly 
prr)]X)Uuding it to prove that the iasiiilor w of sound mind wdieii 
the will was exi'culwl iff). 


{kf StctdT.CalUif (IS30J. I Kwo, 0:^0. 035; v. (IR57), 

5 W. K. 880. 

(i) Svmcf V. I Sw. k Tr. 401.4I»2 ; 6*mf7A v. TMiU (1807), 

L. R. 1 P. k D. 3US ; AVv*^- -Af'/ijsiwa (1872), ft I. It. Kq. OJI. Ah U» 
6Tidcnc4i of ut^auiiv. «co liiln Lunatics akm Vyji^os^ or I'shou>iJ> Hivo» 
Vol XIX., pp. 40Get«/j- 

(fc) ^*m/cx..Virur(l8Ty).5P.D..H4.t)l; and f.oi>fi!itrd{Hnti)v. PurtUm 
((877), 1 L. iL ir. 75: )\'aringv. IKoria^ (1848), 0 .Moo. J\ C. C. 341,355; 
•!>*aUy» V. Umlhr, $ujirn: Clecu v. Cleare (1808). 1». I». I P. At D. 05.*. 057. 

(I) ClMrubem <rna rufman t. Queen't Proefor (ISIO), 2 (^uri. 415, 441. 

(<]} Lnn>jf 0 Td {fCurl) v. PuTiioH, $upra, at p. 70; ShUvh v. SadUr, lupro. 

(i) Swee V. imc€, tupra ; v. Tkoa^m (182!>), 2 Hug. Kcc. 433. 

(e) Banlt y. Goodjtlloto (lSi0)» h. U. 5 Q. B. 510. 570 (tcaletor tubjcci 
to delusions). 

id) Harwood t. Btfter (1840), 3 Moo. P. C. C. 2H2, 291, 

(s) Varf*^ri(fhl t. CartwrifjJU (1793), 1 Phillim. 00, JOO; W'hiU T. Privt* 
0800). I Pliilliro. 84.8S: A'icM# and Prrman v. Him (1858), 1 8w. k 'fr. 
330: and see UUo Lixaiics axd Psksoss or bxsomn Mind, Vo). XIX., 
p. 407. 

if) Ex mHs TyolyiiiAd (1805), 11 Vc«. 10. U: Cua^k T. Blood (1845), 
8 1. Eg. B. 434. 430. 

(r) bannatjfM v. Banitotifm (1852), 2 Kol. Eccl. 472. 477 ; lu Iht Goods 
of Waits (1837)» 1 Chtrt. 594; BaooA v. Ifogi (1848), U Beav. 105, 
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1062. The true cnterioo of inoanitj is the exigteoce or son* 
eiistetiee of delneion, that ig» the belief in facts which no rational 
person could b4!lieve(i<^ 

The existence of a delusion coinpatible with the retention of the 
^nnral powers and faculties of the mind is not, however, sufficteni 
to ovorlhrow the wilh unless the ddueion is Buch as was calculated 
to intiuorice the testKlnr in making it(i). Thus, the mere esietence 
of a delubioD in the mind of a person making a disponition is not 
sufRcient to avoid it, even thougli c^mnecteil with tlie subject-matter 
of the diKpoBition </.). It is a quehlion of fact whether the delusion 
afiected the di«p(»8iiioD(0- 

1053. tri cases whtm uirnmndnoss of mind arises from want of 
iiitollignnco occasioned hy defective oi^aniMalhm, or by supervening 
pliynical innrroity.or by the decay of advancing nge,asdi^t^ 11 guished 
from ninntai dorniignment, such dcfoct of intoltigMnce iaalno a cause 
of incjipacity. In tboae cases, however, lliougli the mental power 
may }>o rc^Iuml )»elovv I he ordinary standard, yet if there is sufli- 
cient intelligence to undersbind and appremto (be te^tH^ 16 nla^y 
act in its dilToront Ix^aringN, the power tf) make a will itiuaius (««). 

SncT. 

1064. Kxcept in corlitin Kpccial cases (n), no will made by any 
person under Iho ago of twenty•<ino yearH is valid <•*). 

8kct. 8.—“A/tfrnVd ll'omm, 

1065. A woman married on or after the Ist January, 1683, can 
dispose hy will of all lior pro|K‘rty, whether real or porHoual,aa if 
aim wore a t\'m^ tsoU ( p). A woman married l>efore the Isl .Iannary, 


(b) J>ew V. ( lariL (1820). 3 Add. 79. 90; no^tffhtOH y. Kuight (1873), 
h, h. 3 W Si 1). 64. 67 ; hikinghn v. (/rrfv. FlHIiilJ A. C. 4n|. p. C.; srid 
sre iille Lukatk'S Axn Psiuoss or Ukmk'xu Mi.sn, Vol. WX., pp. 392, 
393. 

(i) Hftnkt V. GtHMlfrllov (1870), L. R. 6 Q. B. $49. G7I. followed in 
JUvrfeti T. Smith (1SB7). 13 V. D. H6; and see title Lokatics 
rA;usou9 OF UhSOVKu Mmii, Vnl. XIX.. p. 3U6. 

(k) Jeukhft V. ilfomp (1B80), 14 Ob. D. 074, C. A., disapproTmg the 
prinriple laid down in t. IFanuff (1848), 6 Moo. P. 0. C. 341, and 

om( 74 r. Tebbiti (1867), L. R. 1 P. A* D. 398, that »nc« a delation baa bron 
Ahown to exist tbc burden of proring capacity U ou the person insMting 
on the diMposition. 

See Vev T. Clarl, mpra. where tbe delusion was held to avoid the 

(fM) ilonl’f T. Ooo^cli^m (1870), L. R. $ Q. B. 540. $66; gee Osmond v. 
FiUr^ (1731). 3 P. Wme. 129. 

(n) As to these eineptioDS. See titles Esrci tors ako Adkikistkatobs, 
Vol. XIV., pp. 161, 162; Infakts and CuapBEN. Vol. XVII., pp. 49, 
104 ; RoTAL FORCES, Vol. XXV.. p. 94. note ( 9 ). At to the power ooce 
poiMi«M>a byao infant fo appoint a guardian bjwiU for bis infant c^dren, 
•06 title Infants and CniLDazN. Vol. XV 11., p. 69. note (i). 

( 0 ) WilU Aft. 1837 (7 Will. 4 k \ Viet. e. 261, g. 7. It seema that ibis 
provision does oot bind the King, wbo in legal contemplation is never a 
minor j eec tiMr Constitotonal Law, Vol. VI., p. 364. 

(p) Uarried Wooian't Propertv Act. 1882 (46 A 46 Viet. c. 78), a. 1; 
see title Husband and Wipe, Vol. XVI.. p. 380. For a form of will of 
a married woman, see Enoydopmdia of .Fonni and Prcoodoati, Vol ZV., 
p. 448. 
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1883, is enabled to di8|>o^ by will of property to which her title 
accrues after that date, including any wages, earnings, money, or 
property gained or ac(|uired by her {q). 

The statutory provision (r) that a will ia to l>n cotiatruod to 
speak from the death of the teatiUor applies to the \\i|l of n 
married woman dying after the 5th Decmulier, IHlkh ui:u1e during 
coverture, cither Wfure or afk^r that date («), whether slie is or 
IB not entitled to any sofmrate projicrty at the time of making it, 
and such a will does not rei[uiio to bo rO'Cseciitod or rcpMldmhod 
after tho death of her husliand (t\ Her ^ill ewntod during 
coverture o|H! rates on uU the property she ban at her duith (^0* 

1056. JrroflpocUveof statute, a married uotnan can dispose hy will 
of proix^rty to wliicli she is eutitlod as eseeutrii so fur as to appoint 
an executor to tho original testator for the purjmHo of continuing 
the chain of rt^pri'sonlation (a ); of personal cautu. not KoUltil as her 
Nojmrate pn^perty. if her husband cons<mU to tJie parlieulur will, 
and survives her. and dot's not retract the consent lieforo 
probate (b); of real and jMTsonal pm|H'rty seUliKl iniHpnty as her 
sei^ruto projisrly and the savings thereof and rents and profits 
of CKtaCo in wliieh slio is entithxl (c); and of real and i>orHOiial 
pro|KTty over which she hixsi a {Miwcr of appuintuienttd). 

SwT. 4. A lit MU, 

1057. Heal and permmal pvoiHTly of every dr^cription mj<v, 
since Uio 12th May, 1870, l>e taken, ac(|uirud, held, and difl[M> mI 
of by an alien in tho sumo manner in all resixicts as by a Daliua\« 
Wu British subpset (c). This provision does not, howovor, apply 
to property to winch any jicrson has or may lioconu) on tit Ion hy 
reason of any di8|K>siliim made licforo that riato. or in piirHnance 
of anv devolution by law on tho death of any jwrhoii dying liofore 
that date (/). 

Bb<t. 5 .— f WriVrt. 

1058. Thore seoias never to ha^'o iKs^n any ijorsonal inca|iacity to 
prevent H convict from making a will, but Vnder tfie old Jaw of 
forfeiture for trenMUi and felony hnd of sUainder the convict 


(^) Mantl'd Woinoir's l*roiM*rty Act, 18B2 lift & 40 Vtct. c. 7fj), t. 5. An 
to u unirni'd woman V powers u1 dispoMnon kK^fon* m d title Huhhami 
ANU WiKK, VaJ. VI., pp. 34H et mj. : and tu hn jHiaiT of of 

pernenailv villi her hiiAbund'i ceaseut. see iW.. p. *1^*0 [ky, Jitliot 
▼. Sertk ‘lllWl) 1 *’h. 424. 

(r) Wills Ad. 1837 (7 WUI. 4 & 1 Vid. c. 20), r. 24; wn, pp. 001 cl $9q., 

pal. 

in) Ki iiyie. iiyiv V. Uugut, fiseo] 2 i*h. no. 
if) Married Wometi'B Property Act, 1603 {efi fc 07 Viol, e, G3), a. 3. 
Ab to tbc Jaw in ibe roAc of married vomcii dying Indore tLiK date, see title 
HuauAMO AVb Wire, Vol. XVI., p. 380. tioto ly). 

(a) /fe JamAi. Z/ofe v. ifAfSaas, (tgtO| I rk. ir,7. 

(a) ^VammelJ v. H'ilkinion 0802), t Kcu^t. '‘mg. 
ih) fcUiphff T. (7orflM (1T89), 1 V«. 4«; Jiroham x. BurckeU {\m), 3 
Add. 243. 203; /n UeViWx o/Cra/U (I80UI, L. U. 2]^ 41). IS. 

(r) ^rownriM f. O0S2). 7 r. D. 61. 

id) See title llu^BASn a>;o Wim. Vd. XVI., p. 3Sa. 

(4) Katualisation Act. IS70 (33 4 34 Viet. c. 14). a, 3. 
if) Zbtd., s. i (3); M tiUe Alisms. Vol. I., p. 807. 
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ceased to have aoy property on which each will could operate 0). 
Since the 4th July, 1870, forfeitare for treason and felony has bm 
abolished {h), and tlio convict's property may be vested in an 
administrnior (t); but it seems that the convict hse full testamentar)* 
capacity {k). 


Part IV.—Capacity to Benefit under a Will. 

Sacr. I.-—In Generai 

1059. There must lie a donee ca])able of being made the owner 
of the thing given» at the time when the gift is to iu interest (0* 
As a general rule, whoever may be a crantoo niidor a gift mtrr 
whether in a conveyance at comm on law, iinilor the Statute 
of Uses or otherwise, may be a donee under a w ill (m) ; and the 
testator is not restricted to doni^ca who are in existence at the date 
of the will, though Iho donee must always l)e descrilwJ with certainty, 
or must be capable of being asccrtuiQ<Hl on evidence w'liich is 
adniiHHible (n). The description may, if the will rcrjniw, or allows, 

{a) See Bl, Com., p. 409, o.; Wlllianis, Kxrcutors and Adminiatralofb, 
loth ed.. pp. 50, 51. Ai lo probate ot the will of a Jrlft df <€, see in the 
Oocds o/ llaiUif iUtii), 2 Kw. & Tr. 156. 

(h) >\'rlidturr Act. 1S70 133 At 34 Viet. c. 23}. 

(i) SeeiitlceCaiHiNAt Law akd I'bocbouek. Vo].IX.,p.429{ PuiSi^NS. 
VoL XXlll.. pp. 26] etecij. 

(&) See Williams. Exrcufen and Ad mi MiAf raters, \*nU od..]>fi. 50 51* 
he llarrit. Ex paHe (irart$ (J8S1), 19 Cb. D. i : in fAc EttaU cl Crivim 
fllMllK HM. ' 

(l) Hrown v. Bard<« (I8S2), 21 Cli. D. 667; and we C. {m% 40 

i'll. U. 244, A.. |wr Kat. J., at p. 250 (dUccUon lo blork up a housofor 

l»»;nty ycun*). C7ifU to non-exUteiit pejsojii* or ix»r|KMUtimia by name or 
descriiUioii. in rm. are void (or want ot projier ubjrcU (I ht*Htou, 

Ab»tr;ic1fl of Tillo. pp. 123. 129; Bgcrioi^ r. Itruiculow {Karl) (1853). 4 
11. iu t'as. 1, 122). 1 lifts to jwrMins for tbe iM urfic of anlmais or (ho 
luaiDtonanca of iiiaminate objoru aro io Homn valid; see titlcH 

OHAHimS. Vol IV., p. lie ; BKKPKTOITIEii. Vol. XXU,, p. 297. TIOt<^ (r); 
and as to tbe lawfol objects of a trust, see title Trusts Tbustubs, 

p. 25, oafs. 

(m) Shop, Touch, (cd. Pmtmi) 414. As to eompolwioy to take a gift 
inier viroe, see title Gifts. Vol. XV., p. 4<»4. 

(») K<»r raamplCB of gifts void for unceriuenty in this rcsrivct. see 
TAsyirey** (Lord) Cm (1591). 6 Co, Rep. 68 a, 68 b; Wfhb'e C’oie 
1 ^pll. Abr. CU9 (twcQty of the poorest of the testator's kindred); Beal v 
n-ymoa (IWti). Sty. 240 (the heije juale of any of the testator's sons or 
next of kin): BoU t. Amheret (1663), T. iUrm. 82; i>ircde t. Rueul 
(1708), 2 Vern. 621, per Tract, J.. ai p. 624 (to one of the sons of J. S. 
who had several sona); J>Of d. Uayln v. JointilU (1802). 3 Easi. 172 
(lo A.*a family, where do certain meaninf could be eiven to the words) * 
Drm d. ^mtfb v. i‘7esiino(lSa5). 2 Or. il. 6l R. 638 (iotheyoDUccr branrhes 
of the family of W., wBere sereral interpretations were efloaSy possible; 
wraptirv llof d, WmAf v. Phmpttf 11820). 3 B. A: Aid. 474, 480); 7n ikr 
Coodn cf hntfiti (1862), 8 Jur. (K. 8.) 546 (appointment of A. executor, with 
any two of the tSiUtor's mus) ; la the (foods of BlarkKtU (1877), 2 P. D. 
72 (appointmrut of oue of the teafator's sisters to be executrix); smiUwtck 
^*1 (16871- 10 L. R. Ir. 400, 0. A. ('* any female uioce or female 

relativj of A. pri>vid«d she marries a person cf the name of B„ residinp io 
C., and . , , a Roman Catholic"); sc Stephensen, Ihnaldecti ?, Bamher. 
(1897] 1 Ch. 75. C. A. (gilt to ** the cbildmi of the deceased son foamed 
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be acquired by tbe donee after the date of ilie will oai any future 

eT6Qt and cootingoncy, or, it seems, by the testator's owe act in In GeDeral. 

the ordinary course of his afhure or iu the nmniigcmeiit of his 

property, or by the acts of third [icrsonsfo). T)ktu may thus be 

aftift to a child rir renfre ta inirf{p\ or other {icreion unicorn or 

not ascertaiut'd at the date of the will, or to a class, iimt is to say 

to persons who are jntendo<l (^) to be ascortiUnod as tbu'w* I'oiii posing 

a described tluclaating(r) body nf persons <«) at a particular future 

time (0. and arc to lake one divisible subject in ctuUiu pnq tort ion ale 

shares (u), the amount of which de]tends on the asa^rlniTimcni of 

all those persona (it). Id the eases liowcver of such gifU to laki^ 

effect in the future, the rules of law direrUKl to prevent ])eq»otuity 

must bo obscrve<l (x). 

Sk(T. ^.^hcapacilif of Variou$ Prr$oiifi, 

1060. Tlia eoiiiinon law dlRahility of aliens to Uko uji<loradoviHO AfieriA 
of land has now Ikhui removed by statute (a). 

1061. Tho attesting wiliM'SsOM, and Uie hiisluinde or v\ivvs of the AMeaUsu 
attCL'tiTig witnesses, are undrr a disability, and way not takiMUidor 

a gift contained in the leHtaiuo.ntnry instniiiiont so attrsU«d(fO. 

1062. The chiivaclur of the oshito hbkiui by a jHwsoii who is at iicir. 
once the donco under tiio will and the heir of iho tcKtator is now 

hy Htivtutn timt of an (^slaU‘ by purchas4i and not by dewMUit (c). 

It.) of my fathor'K stsler" i tbero wero iliteo kucK miuk ; no uvilU^^oe • a 
up the ainbJAUity apjKfAnt lo baro beoD tcndeivd); and v. i'yoi 

()74U), ] Vus. St\x. 330, 337.6iliug UuekMUpy. ifa<A4t»«(ir)S0). 1 Vvm.SCS. 

(tf) .vVHbftx V. Hartfon (IK37K 3 Keen, per 1/ord Lasuimlk. M.K., at 
p. : S. il on appeal (1S3S), 3 My. &Or. 5U7, per Lonl OvnesiUM. L.C.. 
at p. Oil (parlucrs. or tho {loreeDa lo wlioiii U'AUlriA might bnvo diHjK»M>d 
of her buAiueHH). ’I'bc a<d inuat not bu iuaWni nlary in cltaraclor, unluM 
tho proper formalilies ore ubHorvod ; coiii|iarr cmck eiUMl ju noU) (a), 
p. 030, ftoti. 

fp) 3/tfrxA V, A'»Vty(l030), I Urp.t1i.4l [70J; v. (1718), 

) P. WuiR. 480. 487 (tfilt over in cum* hLouM Icavu no tmu ut the 

time of Ilia dcatli, bold not lo havi> tukrii olTocUoning to birth of |ir»at* 
humour son); Mog^ v. (iSlC). I M|T. 6.04.705; JiUttkhutny. StabUt 
(ISU), 3 Vca. & P. 367. Aa to gi(U to illogitiiuatc cliibirt ii tn vtnire «a 
fli^re. see p. 643, post. As to tho com^lrucUou of certain giftH under which 
a child cn rentre la runjudered as liviiis, urc p. f40,;#a*e 

(f) Whctlioru gin in a class gift in n qiittUioti ol ctiiistruction of the 
will, and of inteniiua v. IKolfer. (I0<H| A. 187, 180, 193). 

(r) A gift to pvnojia all nomtnalim, or ull mi dc^rrilied m to bi' at 
the time of gift, and ho that there is no fiin'tirunon, is not a cliOM gi/ 1 . 

(Cruse Y. /i(/tue/MI858). 4 Drew. 215; S(*c Uiwoiui v. Bestofik (1875), 10 
Oh. App. 358. 361): but os (o cmca where oniue membeni are ho referred 
to, 100 p. Ola. poet 

fj) As to wh.ll drscriptionH coiiHtitoto the riimH*s into a cIsah. see p. 614. 
poft 

(f) As to the canons of coustmetion as to the time of OHccrtaiaing a 
class, ice pp. 6JC.7I4. poih A gift eannoi Ihi to benefit the aenilM n ^ ^ • 
of a noD-uarilahlA Auciuating Wdj indefinilHy in tizoo: see p. 646, post. 

(tt) Psarlt V. .Voii'iev fIbSO). 6 App. Can. 714. 72X 
(») y. Portlond {iHki) (1877). 7 (Oi. !>■ 603. 608. 

(x) Son title ^£Ki'tTL'inu. Voi XXII., pp- 293 iig. 

(a) See title Aue)i8, Vol. 1., pp. $06. 307. 
tb) See p. 656, poit. 

(e) See title Ds6C£:4T avd DiamaoTiOM, VoL XI., p. ft. 
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1063. A testator's ^ife has from early iimea been capable ol 
takiDi? under his will(<i). 


1064. Ill general a gift will cannot be made to a person who 

is dead at (hu date of tbo \riil (r), and the gift fails if the donee is 
dead at the death of the te8tab)r» even though he is alive at the date 
of the the ntpreeeutativoa of such persons take no interest 

under such gifts. The burden ol proof that the donee was alive at 
the dcatli of the b^stator so oa lo be cni)al)]e of taking benefits 
under the will is on those deriving title under the donee (</). 

A gift may hcII )« made, liovever, to form part of the estate 
of a docoAseil \>orf*ou {h); and further, even where the dmicc pre- 
dticeasos the k.stator, iii cortsiin cases by statute (t), and in every 
case by the addition of a HufiicicRt sulislitutioual gift (h), the 
nro|Niriy may pass if the donee had survived tlm testator, or may 
be mailo to form part of the donee's oHUte. 

1065. Individual Roman Catholics are no longer under a disability 
to tako any gift(/); and tbe fact tliat a doneo is u .fesuii or bolongs 
to Any ifocicty under vows as to the prri])erty of its members does 
Dot aifect Ills right to Uke a liciu trt (nr). 

1066. A tesbitor cannot give pro)HM*ty by will to any MitHTStitious 
usoHtH); nor, it seoius, to any order or Hocicly of thet'hurch of 
Homo bound by religious or monastic vows<o), as distinct from the 
individual DitiiiilKtrs of such orders (p); or for or lo any other 
purpose or ulijcct forhiddim by statute or by public policy (/f). 


{A) liract. fo. 0< (DolN Svrifn. Vol. U,. pp. tw. fi?); UMk*fon’i 'IVnurei, 
H. led: Alton. (iri*i:t}. lirn. (n. c.) pi. 50. io Llir ndc iu ci»nv4*vatjc<« 
by deed. sr<‘ liMo Hi: SB asp avo Wikb. VoI. XVI., p. ^91. 

!<•} Rr Smiik'o Trnttii (IS7*»)» 6 (*b. 1). 407, n.. 4ys. n i Kfhru v. J^Uit 
(1878). 38 J.. T. 471.473. 

(J) A« to l.ipiA'. ipc pp. a07 et Kf 7 .. po«k 

( 7 ) Wing V. Awjmrr 8 II. L. Cas. lS3j Undmruod v. Wing 

(18.V‘), 4 m 0- M. A (b m ; y?f /•Acio* ^ (1870). 5 fL .\pp. 130; 

Hn Letrfi' (1871). OOli. Ajip. 3r.6; /iV IPrtUfr (1871). 7 Cli. App. 
120; He Hruianin, HnifU r. BenJ/tmin, [1002) I Ch. 723; He Aldrreey, 
(j'ibton V. Iltul, [1003] t Cb. I SI ; and si« }>owl<tf ▼. IPf (1844), 14 
Sim. 277: v. Mttron () 8 IG); 1 Mer. 3o8. fr> the pr«'«uiiiption of 

llio fact of death from absence without being heard of fur sovro years, sco 
lit In Kvidbncb, VoI. Xlll., pp. 500 et $eq. 

(A) Sou p. 000, pnsl. 

(r) Willi Act. 1837 (7 'Will- 4 Sc I Viet. r. 26). «.32. 31; (»ec p. 610, poet. 

(I') As to the meaning of ^ubMitiitionol gift*, ice o. 6n8, poet. 

hj The diiahilily was remov'd by the Komau CafJiohc Ilejicf Art, 1829 
(10 Geu. 4, c. 7),«. 23. 

(»| Re }fe(f<tlfee Trveio (1864), 10 I* T. 78, 0. A.; i»ol\rnf y. Darden, 

fisaej 11 . R. 608 . 

(n) Siw title liuRmFS. Vol. lY.. p. 120 . 

io) lloman Ontholio KelirfAet. 1829 (10 Geo. 4. 0 . 7). s. 28; Roman 
I’mUlic Charitiiw Act, (2.3 A- 24 Vicl- e. 134); t'uetcn v. Hvnf9, 
fldOSj I I. K. 830. C. A. 2 see Re Smith, Johnson v. CW 7 A^ 5 m(rlt. 119)4] 
1 rb. Pr.t fFranotto^vni); sod see title Cjiouvibs, Vol. Iv., p. 123. 

ip) Hf Wilkinotm'e TmtU (1887). lU L. K. Ir. 538 .• Roche v. .M'Demott, 
(1901) 1 1. R. 394; BradiAow v. Jiuinuinimi), 21 L. R. Ir. IS. 

( 7 ) Hqtiion T. Brorofor (BflW) (Iv.ia), 4 H. L. Con. 1, 241. 242; for 
fxanpleo. Si c title On cairns, Vol. IV.. pp. 123, 123. Ai to frandidriit 
drrines. iplitHog on imrreet in order to create votes, aeo title Klectioks, 
Vol. Xil., P- 153. As to gifts to illegitimate children, sec p. 342. port; 
is io pahlie policy in relaDoD to coaditioiu, tee pp. 883,686, port. 
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1067. A donee wfao hae obUined a giffc hy irftud or nndae Becrr.! 
influence ifl liable to have the gift eet aaide^r). Similurly, vh^^re a Inoapaoi^ 
legacy ie given lo a pereon under a particular clmnicter which he ofVarioni 
has falsely aesnmed for the purpose of oblainiiiK tlte lH>unty, and 

which alone is shown or is iuforrod to be tho motive of the l)OUtjty, 
the law docs not ]K*rmU the dunoo to avail hiiuseH of thu legacy obumiDc 
on the ground of fraud (#). lu these cases the quealion must li 
raised m the court of probate (/). 

1068. In genoral, on grour^dsof public policy (u), a |)orsou who is Oonoe kllUag 
proved (a) to l»e guilty of the murder (Ij) or inandlaughterti') of tbo h^»iuu», 

(r) See llile ano AnuiviSTBAtoiLH. Vo). XIV.. p. US. As 

lo (sUui to tim loxLaior'ssoiUntor, see lille Soumous. Vol. XXVI., p. 702. 

(#) A'ennrti v. AUhoU (ITOU). 4 Via. HU2. KUO. I'XplaiiiiMl ill fm/l T. 

Mnthfv (i8*>G). 22 Bouv. 22H; Xs BiMUlmgion, ftuHtiifiglo* v. f'trxrifrt 

(ISS3). 22 Ch J). 507. Gu2: WitkimoH L. K. S Ki). SIP; 

Mul lOf M'hrnnu v. h'tf<^nU 1 IIimv. lift. On ilio ollii^r JmiuI. in 

(iiU$ wHitft. i^rn/M v. lUnMU (]K:ie). 1 Kcn). On.7 ; /{iihUm r. CM 
0 My. A I r. Ue CtiU (iH.'ilU. 20 1.. .1. ini.l JCk; Tarnfr v. 

BriUiiin (IKCHl. 3 New Hop. 21: snd H$ Itoddin^on, Uotkiingt^ v. ('Uirwt^ 
sufmt, iIh« H^iiniptioii ot iho fa]«» rlijwrvttor or tlio ruiiriwhiionl »( Iho 
trulli liolU not to hnvo boon praofioed for the puriKwo of ohtsinuig tlio 
bounty, and iljo lohH wore not sot aside. 

{t) MfluiKh V. MitUtn 3 rh. I>. 27. ftdlowimc AUm v. 

(10^15), 1 H. It. I.'sk. I PI. Kur omos whoro the pft Ijm boon 
iibuincd on asoorot uiid<<r»Undina boiwcon the tewutor and Qje douoo. see 
tillo TnnsTS am> Tim..«trla, p. 21. anU. 
fu) i'hierr V. Jilttiitfil fUtrnff Fuuti //t/« Asjio^iofi. | J8P2| 1 Q. D. I'*7, 

J*'uy. h.J.. atp. J5ih il apjmiinito inothal nnsyslom of jurupni<l«'Nio 
cuo with roAson include atnunir the ritfhlM which it onfom's rial its dir* < .y 
roidlfin^ to the p(*rM>n SMUTiina fhoin fioiu theorimuof tlist |ioreun. II 
no Action onn hHho from frHud. it sc^'me iinpomiMo to snppeso lhat it 
OSD arietc from Mon.v or mfwh-inojiuiiur." The ruioa. similar to that in 
the text, adopted In olhor systt^rus of jurispnidonoo in general Oopoiid ou 
the princfph* that the donuo ih unworthy in tHHo aa a iHOiolii'iary* 
(erSunu'iiiYfl^), ulul that t)io. doooawHl would pr< «iiniahly have db hi ho riled 
ids alaycr or revoked thn boquoet i<i him I'odo Napohsm. kh. 727. 

201; Irormau BhruoitichoA ihwotrhuoh. as. 23!'U 2344: Wilium, Dii^oKt 
of At)^lo Muhammud;ui T^w, ns. 207. 275; htintlv v. J/Hiufy (INU5). 

24 DanaiU Suprotno I'ourt UojMrfK. 650. |i.';4K hnl iIim prlnoinln jh not 
applicable to law (soo note ii\, p, 54<J. TlionilobuM ilowfi 

in f/lrYioor t. Muiunl Krtterre htff nv/iru. ie. il 8|ipoam. 

restricted to the amrtion <if a olniin hj Mo* oriiiiitiul or ins 
tivcfi, and Ihiid parties 6onA jWc .»i'«|uiriiii: a Ijtle to p^ rsmul property 

^rou>!h (be oriiitiiial may in .. rafu'A have ptoi.'Hion; tiUes 

BlU.A OP KxeitAVOl;. I’AmMI^AORT N<»1KS ASn N'WSOlfABl.K IXHTRrWRWTM. 

Vol. II.. pp. an 613; i'MMiMAl. J^W AKI> Kl^rKR. Vol. IX., 
pp.6S4 et {n'i*liliition of pmperty); J*Fi:ar»KAi. f'R^irfcUTT, Vol, XX11., 
p. 395 (ri^hlK annrM'd lo more pfMSoiAjoii); Sai.K op <Jck»DB, Vnl. XXV., 
p. lOS (reviwtini: of proporfy in Ato|t*n ^'fiod**'. 

(o) The incapafily M said not fo deiiend on tin* liial or ronvieiioii of the 
do&oc, but on the fact of murder or msn*.laii;]i0*r iloelf fnec A'i/erson ▼. 

WeticcU (1805). 88 Ilnn’e m*porte (New York), 3Hh, .*108); the oonvietion 
is eTidonre of the fact (fn ike EtiicU of (10111P. 1^0* 112). If 

there is any posMbdity of a queptinn w)*efb**r the donee li.ti been gnilty 
of the erime, tfanl miist V fried in mnrf. hut proof of a ooiiTmiion, 
upheld by ihe CouJt of rrimiDal Appeal. r<'iid«T< llie fact ** eoneluMvriy 
proved’' and “ iodifpotahh* ** (/* ihe K» 1 afe of f!olf, llaU t. Kuighi 
emd Bost 0 r, [IflU] V. I, A., per CooBKPdlARnT, M.R., at pp. 4, 7). 

(S) in the he^tf of rn’fpew. #upro ,• »ml eoe fiigge v. Pa/mn' (1889), 

115 New York Keporta. 506 (noraer. whei<' iho motive was lo prevent 
revoratioD of will in mnrderer's favour). 

(tf) In ike KHnk of Hull HoU v. Attytl nod Box\m, ohvto : and am 
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t6Ktetor» or, it Beems, to hsre can Bed the death of the testator b; 
any act wiiieh ie a fulooy or miBdenieaooar(^, cannot claim to 
ta]{o(r) under the b^stator'a will(/) ae against other persons 
cliuming under the to 6 tator(« 7 ); but, it appears, this is not the 
caRo if, for etample, the will is made in the inten^al between the 
wound and the death (/<)• 

1069. There ie, however, do incapacity merely on account of the 
UQinuritoriouB character of thu donee, as distinct from some 
invalidity in the intention of the testator (i). 

Lundy y. LvmJv (IsO.'i). Canada Supremo t’o'iTt flrpoHn. *.."»(i T)io 
motiveA and vf meira) fpiUt of tijc crioir. am not> rooiiulrn^ fr» be 

important; rc«* the latter in the court below, vom. Mrh'inni^n v. 
l/tifuhf tlHtM). ri Ontario OouK of Apiv.ol Kepi»rtA, oao. wlicre the 
dlHliiiolum waa taken ; in ih» Kitnte nf JtvU. UnU r. iimr/M mirf iiniifr, 
[1914J P. I, A., per nAMn,T«»?4. L.J.. at p. 7. 

(d) .See In th« khtni^ of Hall. Uall v. Knitjht nnd Jlnjtfr. nupra. per 
Oo 2 r.N*A.IlAni>y. M.K.. at p. 2. An to liow iar iliU may ilifTt^r Irom m;m* 
•Uii^'Klrr. aoe title i'aiujN'SLLAW A\t» I'ltochotob. Vol. IX.. p]>. S80rt 
It apnearr that ilio rule doea not apply to oxcuHablo or juHtiOaule lumucide 
{Liindy y. jAindy. •apra. at p. Go2). 

(I) A A to tim ttover of fetotia in general to take, atc p. 541. pout. In /a 
Ike h'nUd4 of Hnu, Hull v. Kui(fki atui tuftm. it wnMUMUUicd tlial the 

Forfeiture Act. 187i( {DW & 111 Viet. c. 23), bud nothing to do with the 
matter. Tliero ap]M*arA. however, to Imi do reporU'il case bef<in? that Act 
in wbicli the (Vown. owing to the diaability in question. lo«t property 
acquired by the Iclon at the Umr of e^inviction. und oUietaise for/eirahic 
to lliorrown. In Hrinrt of U'olex. rte. A^miaUtm Ho. v. I'olmrr (iSoS), 
36 Ihuiv. 605 (reterred to io 7n tho finiaHof f 19111 P. ftM. iJ6. u.. 

AD docidina o |>omt similar to that in quesUoD). the Crown di^ehumerj, and 
the docieiuh U gmiiiided on friud. 

(/) It aiqK'.'ihf from certain Aniericoa dccUione Ihat tlierc is no aimilar 
restriction on the capacity to Lake on the dr.'ith of an other (person whnro 
tlo» right U* rake ia conferred byAhtlote wil limit qiialiUcalion. such as the 
riglit of one of the next of kin niider Uio SlaliHrA of IhAtribution (ure title 
lUwjKNT Ani> iJiATKinuruiN. Vol. XI.. pp. 1 el teq.). who muy take eveti 
where the iuteeUieiA murder'd by him {He Coj/*fHlrr> Htlalr 17(i 

IVnnsyivnnia Iteports. 305 (uamrtde); He Jakwoh'n (1905). 29 

J>niiHylv,aUKi Superior Court Keports 355 (wifo niuntercr)); or Aueh os 
a sU 1 11 Lory right to takooA boir (NAcffenkrrqW v. Jlansom (1694), 59 Xorth 
WcAb'm Reporter, 956. 0. A.), ora nght dower(Otrens v. Ovrnft (1S88), 
100 North ('arolina Uc|mrls. 243): but there muy be a rest notion iu other 
euAcs of common law rigbta {Hox v. Z42ai>r (1004), 79 South Western 
Ueportcr. 1043 (hnshatid not entitW to take murdered wife's cIioaca in 
actUm)); the |>oiDt appears to Lave boor, assumed als<i in /a the HoUtU of 
CriyjHn, sriyrro. 

(j^> It up))cars that the property goes to the perwms wlio under the will 
would have been entitled tbemto had the demoe died before the testator 
sc? In the Entaie of Crippeu, eupra. 

(k) '* It cannot be denied that a will by any one iu favour of the person 
who killed him is good, if made in the inier\*al bi^t wood the wound and 
the death'' (L«iiA|r t. Xvndv. tupra, per TASCiieaEAD, .1.. at p. 655). 
Ap|>areatly. the effect of revival (see p. 575, pool) or rc publication (see 
p. 6*7. po«f) afier tbs wound would be tbe same. 

(i) TheilHOBon y. ITaed/onL H'ood/enf v. TMlwssoa (1790), 4 Vos. 227, 
813, 525 (a will ie not affected "on account of the DDmcriloHous object in 
file vkw of the WUlor"); 8. C. (18051, 11 Vei. 112, 146, li. L. (regret 
that inch a will should be maintained "goes no (artlier than aa a motive 
to see whi'i)»er ... it Is an atlempt to mako an illegal disposition"). 
In the aiei) law. as admlzustomd by tlie Kcclesiostical Courts of Probate, it 
appears to have, been tbe rule that a legacy to a heretic, apostate, traitor, 
fehin, excommunicate perM, outlawed penon. hsstard. nnlawful coUece, 
libeller, sodomite, or usurer was void (3 bwinbume. Tcetaments, 7tb 
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1070. Tbe capacity to ba a donee ander a will ie dietinet from 
the capacity to receive the gift. Thus, an infant may be a donee 
under a will, but cannot give the e:iecutor a rvcript for the gift, 
unless expressly or irajdiodlv aothoriROcI to do ro by the testator {k). 
Similarly, a traitor or felon (not having killed tho h^siator (/)) may 
l)e a doneo, but the property and the right to give h rm'cipt for the 
gift may be vested in the admiiiisLntior of his propvrtytrjO. A 
married ^oman can take under a will, and, except in cnsi's wliero 
her husband has rights in tho gift ouder the oht law. c:iu give a 
receipt for the gift (ii). A )>erMiii of unsound mind imiy l>o a 
donee (^0; but on executor bavini; notice of the iinsnuiuhicRs of 
mind cannot get a good receipt from such a person hiiDS<df 

Where the disability to receive tho gift which is in qnoi^tion 
arises from the principles or custom or positive law of a furoign 


Pah Y.), but till* wiin not ihc' at riMumon biw 'JVurJi. (<vt. 

Prestnn) 414 ; to Motir. see the text, infra : m to ba^fauLi. mm* p. 
pofi; aiiU as to inKiit nlion«, aoe pp. 1143 el $eq., poef). 'iltc rrimt^ of a )h< i non 
nuMicil I'xrculor. howevor. tmiy a Ki’vciuJ nmiintitri;i(y« for 
bitn u grant of probalo, uiiil<*r ttio I'oiirl of rr»h.’i(o Act. )857 (20 & 21 
Virt. lu 77). a. 73 (/» Ihf K^toU »f Crip^Hn, (lt»l 11 P. \US. III). 

{I’) ^c<f> iitlcR Lxi:c0T0lt5 ani> Aumint.sthatou^, VoI. XIV.. p, 271; 
ISK.tNTA AND Cuif.butN, Vol. XVII.. pp. 7**». 7S. wlmru tbo r|uoAUob 
whether a parent or ituArdiau ran u rvccipl for an itifaul's legacy U 
aUo ooTiAiiltTod. In tho case of an infant lof^atc'o ilio oxonutor* ran 
ohmin a discharge by payment into court uudrr tho Trustee A* t. 
18113 foO k 07 Vicl. c. 53). s. 42, re-enw^tiiia tho L4*,;;acy fluty Act. i .*'0 
(3a 1 * 00 . 3. e. r»2). a* 32. and other subHcqnonl onactincnU*, now repo.ihd 
(/•V NtdottiNu. !)e /Ml# V. v<r>ui»oHfAo/, [IU07J 2 tJh. 40), More appropfi.u.ion 
and accumntation of th>« iliridHiida may not cxoiierdo tho nsniduo ot llio 
estate {iimull v. A’im/»ior> (iS4B). IS L. J. (Cxi.) 55); He Salcnan, XI# J*a$i 
T. Soi\ncHthnl, nnpra), allhouxh by tliw mean# the cxocutora may in a 
projK'r case tHTonic (hrmurlve# free from li.thiliiy (He Ifall, Fotitr ?. 

|llKl3j 3 Ch. 220, 333,*.*, A.). For a h>rm of ]o;:a4^y to un infant, 
licc r.rieyclo]>;c:dia of Form# and Precedents, Voi XV., p. 425. 

(/) .Sco pp. o3tl, WO. ttnU. 

{m) ForfMifiirr Act. IS70 (.13 A 34 Viet. r. 23). a«. th\0; bcv tirfm 
CuiMiNAL Law and PiiocKnviut, Vol. IX., p. 429 ; PnwoH#. Vol. XXIII., 

p. 201. ♦ 

{») See title Hu«aA.xi» and Wipe. Vol. XVI., p. 348. 

(o) In tho COHO of a couditiooal gift the court bos juriwlirljon to order 
the comruitteo to do for tho lunati** whatever U noccMary to comply with 
the conditions imposed on him {iU Seflon (fJori) {•» /'#r«nu nf tlneound 
J/iffd), [18U8J 2 Cli. 378, 380, 0. A.). The lunacy, )iow»,-vcr, may bo an 
act of God prevcntini; performance, and the lunauo # r prcAcaiatiTca may 
take on liis dcalh free from tbe cjxjdilion if it Ih h condition subsequent 
(JS# Oreenicood, Gorrdhari v. fVoodArud, |19*I3J 1 *3i, 740. (!. A,]. 

(p) Tho e.vecutorH may obtain a disehari^c by payment Into rotut in 

tbo Chancery Division ; see Re Parkefe Witt (1888). 39 Oh. D. 303. C. A.; 
title TnvsTS aku Tkustkes, p. 173, oalc. .Vs to payments out of court 
in the Chancery Diviidon for the bonoiit of the lunatic, see IU VpfulVs Truti 
(1851), 3 Mac. A G. 281; Be Irby (1853). 17 Jb>av. 334. not followed in 
h i/oc/orhuie (1802), 2 John. & if. 073: (1801). 7 Jur. (k. n.) 

410; and title Lcvatics akd PznaoKS op Mr8i> VoL XfX.. 

p. 41). If the executory in proper time hout^ily appropriato and set apart 
the legacy and invest ii and aecnmolate the divulendii all or approp rial ion. 
toey are free from TtMponhibilily for the )c 2 acr. in the case of an ailnlt 
le^tee uf unsound mind (Potkeearf v. Pathr^n (18481. 3 Do /) (U Sm, 
738. not following BimsU v. Bimpwn, tapra). Aa to the authority of a 
oommittoe or gwurveommittoe appointed oy ili« court, see title J^riKAnca 
AKD PaasoKs or Uvsoukd Miki>, VoL XIX., pp. 433 <f ssf, 
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coantry, eapeciallj of a penal salare, it is not regarded bj the 
Englibh court (q), 

Sarr. 3 .—IlhgitimaU Children, 

1071. A doubt iDuy arise vhuUior the illegitiiuate ohildren or 
oilier illogititnate rulalivoH of the (estator or a named person take 
under a gift in a will. The quosUon depends npoo, first, whether 
tlm words of the will deecribing the donees indicate such children 
or relatives (f), wliicli is a matter of coihstruction of the will(«); 
and, Recoiiilly, wliolhcr they are such persons as the taw allows to 
V<o provided for in this manner. 

1072. It in li rule of law groumW on public fiolicy that gifts cannot 
bo made by a ill to thu illi-gitiinute children or othr^r illegitimate 
rohitivcH (>t any pers^m, who are not ^foru or begotten at the doatb 
of the UisUittir, by a desiTiptioii expressly or imj>liedly refi‘rring to 
thnm us Huch(0. In tho coho of a gift to tbo future illegitinjato 
clithlren of a woman, witbout further descriptioTi, this rule is tho 
only ruHtriclion in ibis rus|>ectta). 

Furllior, Ibero ei^iinot bo a valid gift to an illegitimate child not 
alive ut the date of the will, and de.^erilied only by refemico to the fact 
0 1 i ts {Ml le ri I i ly (it). \\ h ore, I j owe ver, 11 lo (d i i Id i s desc ri Ihh) cx pruasly 
or iinplitvlly by rtdercnco to llio reputation of iU paternUy (ns 
ill tho COSO of a gift to U»o children which a ]«]iiculur wuamn is 
ropuUKl to have by a |mrlivukr man), thn gift is good, pruvidc4l 
thill thu chihl in qmvition bus ucquireii tho rcputiitionfa) of sucli 
ixitm*nity at the testator's death (fi). 

tf) Wornis V. i)e \‘Mor (IH80X 49 ]<.«). (en.) 261, fidlowcd In )!e Sfht'$ 
TrH$t, [1U02) 1 Ch. 489 (both as lu the apnointmfiit of Acemeit 
iHilifUirntii h Froucb prfttfique, u)icro.hi>Wovvr.theIi»rcign law did not tost 
i]io proiwiy of tbo prodi^ue m the roaieif jiuIrVhnVe); see lUlee Action, 
Vol. 1., p. 17 2 0>NrucT QV Laws, Y»I. Vi., pp. 283, 284 
fr) A gift to illrgitimAte chUilri'O living at tin* lUto of ibu will, and 
dourly roforrodto, U valid ; soo Mfikaw v. hrron {Duke) (1719), 11\ Wins, 
6211; iiaruftl v. 7’ujTtMff (1^i62), 31 Ucav. 232; ikiitlty v. Misard (l 8 o 8 }. 
4 Jur {K. 8.)C62. Tbun.lllogitiinaio ohiidrvn living at ibe date of tbc will 
oan (ako under a gift to children "legitimate or othorniso" (£/r>v(irtit y. 
<1/inir tl 8 C 6 ), it. It. 2 £q. 38VK or to tbc cbildrcii of A. by Lor putative 
bntibaod or any otlior peruon ** {He Drown'f Trtul (1873), L. R. 16 £q. 
230). It is Riidiciont if tlio cbildnm are referred to by uaino [Divm't Ctue 
(173T). I Atk. 410). 

(i) As to tho prcdumptions in construiog gifts to " childreo " and 
other rdatives. and tbu casco lii wbicbillcgiliiuate relatives may take under 
tucb gifts, Boc p. 733. poll. 

Uilt V. Crook (1873), L. R. 6 U. L. 265. 275. 278, 280, 285; Crook v. 
//iff (1876), 3 Cb. D. 773 ; UoU r. binJrry (1868). L. R. 7 £q. 170. As 
to this rule in tbo case of doeds, DltHlmtll v. Edwardi (1506), Cro. 
Klis. 509. commeoted od iu Oerlc€ton v. EuUnlort (1874). 9 Ch. App. 147, 
165, 171; Ebhcm v. Fowler, [19u9J 1 Cb. 578. C. A. 

(u) tU UtioUe'* TruiU (1887), 85 Cb. D. 728; In Ike BtloU of Frogley, 
[lOO^IV* 137; Rs Loedavd, Lopetond v. Lordoad. 11806] 1 Cb. 543. 

(V) Jft Bolton, Drown v. Mton (1886). 31 Oh. 1). 542. C. A.; Fe Zht 
Bookcl. J/antfUv. AUen, (1901] 2 ill. 441; OTemiled, but on the questiooof 
00 QSi rue lion only, in Ro PoareOpAUuinro Jgmranco Co., ltd. r, Fninni, [1914] 

1 Ch. 254, i. A. As to cbildreo m rOQfrw m min, seo Dote (d). p. 643, anU. 

(o) Ropniation iu sueb como. it aiuntars, xuoaus not that of luniuuror 
Umo spMd liy pinsip, but that wbich springs from ackmiVlodgtDont, 
uonduet and lild (Uedesloa ▼. FaQofore, sirpra. at p. 164). 

(6) ifsfAam t. Dooon (i>vbo), supra ,* O«kston ▼. FalZalots. sapra. 
KvideQoe can be admitted only for tte purpose of aseertaicuog who asd 
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1073. Subject to the abore roles, a eufiicieotly designated 
illegitimate child who is alive (r) or tn ventn $a mcrr at the date of 
the will (d), or is alive (r) or en ventre ea mhc hi the date of tho 
testator’s death(/), maj take under the will (gV 

The fact that alt tlie in tended donoes, including llu>se excluded 
by these rules, were to take as a doss does not preveui tbe gift 
taking effect iu favour of those who are not exclndedt//). 

Sect. 4. — Coi']HU'atio}it, luHtiiudoue, ami Sifcitlin. 

1074. A gift by wi)l(0 of land(i') to any corjK'mlioo is void¬ 
able (0 upoTi thuvxovcischy ihufrciwn ur a tnosno lord of a right of 
entry, unless the gift is aullinrised liy 0110001*0 in inortinuiu from 
the Crown (m) ur by a slatiito {n) hir the time btxing in force <n). 


arqntn d Mui*h n'|MitAtioii (1813), ] Vm. A It. 4‘JS. 

40;. utfinnwl (1823), J2 Price. 470» If. L.; Hvnine r. KennerUtf (lHi3). 1 
& i\. 4l»i). 

(r*) hotv (r). }*. 313. ante. 

(d) (hordes y. Uoutim (IHIO), I Mvr 141 ; hnttti v. Vunrtt 

rrii**\ mm inrliilU ol wliirli u wuuiaii 

(Meshn v. FuUtilvre {W4), 0 <>)i. App. 1<> I'UilUmi cif womkih 

HhuiilU br rrjMifci U li» Im' IrKtiitiir h) ; Jte htn iitHti t. Iahy- 

kotii. [1900) 1 042 Uilt (hthlr^u of 0 woman nl icKliOorA 

dentil). In HotUy. ]ri7«c»a(lSU). 17 Vw. 52S. tudiWI y. MtUthew (IS60], 
22 lieav. 32 m. tho ili'KonptioiiA nf* icvd tv tho pat< roily. auU thu ponon 
eAnr4 nio<l w.m 0 col mint. 

(r) Ot^trnlnn V. Fuihlfm. fftfprrf, uvorrnUiia on tliii point MediMriK *. 
repe (ISjU). 27 licav. 71. IIoirnHk ▼. MiU* (ISeS). 1^. K. 2 Et\. 3Se. jo d 
Letune v. JUnn (1S7U), L. K. lU £q. ICO; Verkina r. (rooiliriii, IIki/I 
W. N. 111. 

[f) i'rook T. UiM (1870). 3 t*b. I). 773. U bas been aaid that socli a 
child may sci|nin* the rcpulalion of a ccrlaiu paten illy (i«« fon^or (1843). 
2 Jo. iV liSt. 4.70. per Suupk^K, L.C.. Si p. 400: Ftud v. Mathtw. 
per UoMiM.Y. M.K.. at p. 331); but sec O^v'/rxlon v. F^tUtturt, «aprn. 
per Lord StuMHiNK. L.C., at p. 133, per is'UA, L.J.. at p. )58. und 
per Mklijsii. L..!.. atp. 100; He /loftoff. ^rovn . beUen (1880),31 <3i. D. 
542. r. A.. ;M'r Fnr.L.J.. atpp. .540, >003. wlirTr^ i'.if rhifcl was oouenh^md to 
b'* iloMcriUxI by n'lerviK’e p* tin* fart of paP'rnOy, ami th<*n'forc miiM not. 
Ukr) For a form ol wilt providing for rfiildnm of 4 bulnlor not legally 
niarriH], M-et Knoyclopn^xiia of Forme and I'rrcodcSis. Vol. XV., p. 479. 

(f^) Kr> long art the provision Umitod to vliildrrn »» ee^e wlom tho docu> 
moat tak<M cfTect it wuiore b accordance w'lth public policy lb at pr<»TiHion 
diould Ik^ made for them than that lucli a proTision MioiiM be beyond 
the erope of Uic law and tiie ofTHprnig aliould becoiin* a biinlcri ou public 
fundn {lie J^rWr/nd lAneland v. f^e^tind, ettpro per .Swlsksn £ai>t, J , 
at p. 54H; 0*LoHyhlin r. litUew. [1006) I 1. K. 4S7. 41KU. 

[K] Um T. Crook (1873). L. ft. 0 IJ. J.. 205. 278; IMen v. Fowler. 
[1000] 1 i% 578. C. A., overruling He Skew, HMueon T. tiluuf, 1)801] 
2 Ch. 573. 576. 

to Morimain and Charitable Usea Act, 7S8S (.71 6t 62 Viet. e. 42), 
sa. 1.10 (i.). (ii.). The Urot " oMurance ' umhI id i&id.. e. 1, is defined by 
%6id.. ft. 10 (t.), (ii.)> to inoJude a will or coJicil. 

ik) Astotho moaiuDgof land,'' see Mortmain and Cliahtable Uses Act, 
1801 (54 L 56 Viet. r. 73). 8. 3: title CHAitirii.r. Yol. IV.. pp. 124 H $eq. 
(I) See title CoRfOiuTioKS, Vol. Vfll., pp. 3bp. 370. 

(«) Ibid. For form of petition for beem t*. KDoyekipindia of Forms 
and Preredcfits. Vol. Ill., p. 434; for tbe practice 00 such petitions, 
see ibid.. Vol. XIL. p. 570. n. 

in) For initanoes where corporations are exprcMly aatlioriMd by 
statute to bold land without liceooe in invnmain, sea title CiMariias, 
Vol. IV., pp. 137 stMo. 

(a) Uortmain and Charitable Um Act, )8S8t514 63Viet.c.42). 1 .1. As 
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1075. Ddvieee to certain eoqioration 8 (p) or certain kinds of 
corporations( 7 ) are authorised hj s|^ial statutes, and the general 
provisions as to assnvances in mortmain (r) do not apply to assor* 
ances (inciuiUng willsi of land limited in amount lor certain specified 
pur|) 096 s (ir). 

The statute enai>iiiij; devises to made to charitable uses 
has not the died of disileasing with a licence in mortmain 
in t)io case of a devise to a cliaritable corjioration ( 0 * It follows 
that land devi^xl to a coquirotion for charitable uses must 
be sold unh^Hs the corporation ia exempt from the mortmain 
restrictions (n), 

Wlioro a cor|H)nition ia empowered to acquire and hold hnda in 
inortuiain, it Hoems that a landowner may alien his land to the 
cor|H)ndioa without u licenco for that pur]M)se {h). A devise to a 
coiii]Miny incorixiruted under tho Companies (Consolidution) Act, 
llK)8(c), hyaiOKlator not lieciiseil to alien lauds in mortmain ie 
accordingly vale I (tl), 

1076. Personal property of every kind uiid to any amount may 
bo bequeuihod to corporations 


tc MtAurAlices Ic corporations and iho effeut of aJicuatiou in tuorlmain 
t^titrally, sco iltluH Cori*uKatioK8. Vol. Ylll.* pl>. 307 rt ip.g.; IUal 
pRoCKitTV AKO (*iurrxLa Reaj*. V 0I.XXI V..pp. 33o, 331. Tlic Morijuairj 
;md < hunt aide Vhk* Act. 1SS8 <31 A 32 Virt. c. *131. repealed lUo old Mort> 
main Acts, but m Uio repeal did not operate retrospectively, tvs tarn entory 
icifts made by ieatulors dyins prior to the I3t]i August, ISSS. arc subject 
10 the old law. lui lo wbicfi. and os to the luKtory of the mortnialn 
rwirictionn. soe .1 arm an on Wills. Ctli eU., pp. S4 cl irey.; Sbidford, Luw 
of .Mortmain; (.iraiiU Law of Corporations: 3 Bl. Com. pp. 3CB ctieg.; 
Tudor. Law of Oharftable Trusts. 4th c*d.. pp. 42S ri At conjtuon 
law a eorporatioTi may acquire aod bold land like a natural person 
(tiraul. Law of Corporations, pp. OS, 03C). ( 

{}•) .^*0. furo&umpic, Qiiren Anue*»‘ ILunily Ad. ]S03(43Geo. 3.v. 107), 
(devises to Ijucr^ii Anoe's Uoimty); title mAiUTins. Vol. IV.. pp. 137.138. 

(v) Namely, institutions to which the Te.cbnieal and ludustrial Insti* 
turions Acl. 1802 (65 A: 38 Viet. c. 20). applu'S; see title EnoCATiON. 
Vol. XII.. p. J3I. 

(r) Kamelv, tlio>«* cdotoined io the Mortmain and Cbarifable Uses Act, 
1888 (51 sV 52 Viet. 0. 42). Part 1. 

(«) Bee title CoRfOKAtiOKS, Vol. VIIL, pp. 3C8, 359. 

(t) Mortmaiu and Charitable Uses Ac?. 1891 (.54 A 55 Vict. c. 73), 6. 5: 
SCO Tudor on Charities. 4th cd., p. 430. As to assurauccs by will to 
oliarilies. see title Ciurities. Vol. fV.. pp. 133 et ssf. 

(o) 2U Scowentft, Ormrod v. Tl'i/i'iffson. [IS'JS] 2 Cb. C98 (devise to a 
cerporation sole for euaritable pQrpo<es). As to sale of Unds devised to 
a charity, see Htle Ohaajttes, YdI. IV.. p, 133. 

(5) Grant. I^w id Corporations, pp. 103.573. note (t); }{rOtet/,Broadben( 
X. BafTWP (1885), Si Cb. D. 113, 115, where it was assumed that the 
testator was capable of devising real estate io a eorporation without a 
liuenee to alien in mortmain: Prrring v. Trcil (1874), L. H. 18 £(]. 88. 
A double lieenoe was fonneriy eousidered necessary, nurnnly. a licence for 
the oerperation te acquire and lor the landowuur to alien; see Jarmau on 
Wills, 0th ed., p.'85. 

(e) 8 P.dw. 7. e. 89. 

(d) See uUe CoMFaKiM, Yel. V., p. 334. 

(s) ¥ul}r(HHi'$ Cose (1591), 4 Co. Hep. 84 b; Com. Dig.. liL Franchisee. 
(F. 15): 1 B1. Com. 478. Furs persoualty cannot as a rule be vested 
abiolnt^y in a cerporatiousole and hiasuccessori; see title OoftroRatrovB, 
Vol. Vlll., p. 377. Astolega^ duty io respect of a bequest to a corpora' 
tion, see tlue Coiro&iTiO)fi» vel. Vlll.» p. 378; as to corporadon duty, 
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1077. A deviRe or bequest to a perpetual iiiHtitiition or eooiety, 
whether corporaU^ or uuincorporate, ui>on a non-rheritable truat ( 7 *) 
zDay be reii<lere<l void by Ihc rule a^ttat perjKauilifs {t/\ aa, lor 
exADiplo, where the pro|)eriy ie given or becomes Huhjed to a trust 
which inny last for an imloliiiilo jteriod and |>reveni> tho inombers 
of the institution from dist^osingof it as they tbink A be*}nest 

of money to ))e spent as iuonuie is, however, valid ( 0 . iks abo is a 
gift which is construed as a gift to the individual iiieinWs {k). 

A devise of laud to a non*ehant<dde unineorporaUKl aKsocUtiou 
consisting of an uueerUin numb(*r ut i)crson 8 is invalhUf)- 


Part V.—Formalities of Will or Codicil 

Made in England. 

Sbct. Vitliilitt/ in (ten^raL 

Hcs-Si,* r. 1.' 'Tet4>»uu$4*iirti h'rtn hU 

1078. 'IVshiiuonUkry form is not nccoHsary to ciuihUIuIo a valid 
will (m) provided llmt tho dmmimorl is oxivtiliid in acoordaneo with 
the provisions of the English taw; hut tiin iriloiiUon of the docoaseil 
tIuU tho diKument shall oiicrato after his dfnih miii.sI lio rlcur (i/h 
Such iiiiontioii may U\ )<ri»vod hy parol ovideijce(o). 

•ce title Rr.VKNUK, Vol. XXIV., pp. 734 tl nq.: .•I.WJ. v. CHq «/ r.'o».. 1 
Cvr^mliott. [1013] 2 K. II. >107, A. 

{f} See lliuRlT/ES. Vfth IV.. [K 174. 

iq) As to 1 lie rule agaiQsl porpetuitivs, IU20 title PKKPRTriTiK^, Vol. XX11., 
p, noj. As to the validity of bequests fo mm-rljaritafile instil 111 ions, mk) 

f Mrs tXi.kRiTre^, Vof. IV,. pp. 110, 120, 174; liirKKAur anu SriKS'Tinc 
s*9nTUTiO*iA, Vol. XIX.. pp. 105 <i<y. 

(A) H$ t.'lnrkCf Vtarke v. (’ttirkr, jllKJl} ' Oh. IIO; /^nqhsini v. 
PfUrten (1003). S7 L. T. 744; and title PisiirEii m Vvl. \ XII., p. 208. 
(0 ^co C'Ocf * V. (|s7IJ, 1<- It. 12 Kq. .‘»7 I. 

(A) It sccine that a gift ti> u imn-ebantaMo juMitutiori Is i*nrjHlnn*d mm u 
gift to t1(A individual nee 11 In* rs. wb(‘n‘ (hu irK’inlM^nsarc t^vpicx^ly N'Irrnd 
10 0 r i ud I vAl vd 1 n th« ivni 1 s u f the giJ t (lU Ihlany '« Hntn tc (1KH2 ), ti I K. I r. 
226, A.; /f«;snoH r. lionham (IS44K l^mry Sug. 470 ; UndtiKaw 

V. Jnfkm<i%{\W), 21 L. H. Ir. 12; lie Smith, Johw(m v. 

I iOUJ I rii. 037 (heqUfHt to Praurbst ..es)), but net where flo' ;cdt U for Cbo 
Dooedt of the iuKtilutioD fimplitHer (.Iforroio v. (IHH3), 11 L. U« 

Ir. 236; As Amoi. ('arrur y. Vri^, [IHOl] 3 (3i. 13^); nod, further, title 
ClIABITlES, Yoh IV., pp. 117, US. 

(/) lltfqan v. Ayree (ls«2), 13 I. C. L. K. 168; v. (?r«a(lH7l), 

5 1. U. Eq. 470. Asm dcvison of land U> tradn uie<ms. Mje titio Tkavz 
A>n Traoe Unions. Vul. XXVII., p. 632, 

(m) If AvU V. TolIoA (1662), 7 App. Gas. 400. per Lord Hr.JrRokKb, L.C., 
at p. 409. ciline with approval Jarnoan on Wills. 3rd r>d.,p. 13; .)fati$rman 
V. ifflbeWy (1629), 2 Hag. Ecc. 236,248; OWroyd v.//or«y,f 1907J P. 326. 
The vaiidtty of a will as regards morsblve ovpeuds on thv law gf the 
domicil of toe testator, sod as regards iminovald*'* on tbe law of tbc plsoc 
where such immovables arc situate; eee title CosrucT Of Laws, Vol. VI., 

K . 219, 225. For formn of wills anpheahle V» various eurunuitanccN, rui 
kcyelopmdia of Form.> and Proeedeuu. Vol. Xf., pp* 291t ei teq. 

(a) Kina'$ Proctor v. 2><iittss (1630), 8 Hag. I'ce 21ft. 221 ; 2a U» ooodt 
QjWfbhimi), 3 Sw. L Tr. 462. 

( 0 ) /afiUGMd#e/£nyhiA( I664),8 Bw. A Tr. 668; Cede v. Cooke. (1668). 
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1079. It ia not neceaeary that the testator ehoold intend to per- 
form or be aware that he has performed a testamentary aet (p). If 
the intention is that the operation of a docament is dependent 
on the death of ihc person who executes it, it is teetamentai^ in 
substance: and it tint formalities of execution are complied with, 
such a document will ba admitted to probate (a). 

1080. Where a document bears apon its face a testamentary 
intention, it is not to be considered as a deed merely because it 
bears a seal or is in other respects in tbo form of a deed (b ); and 
a deed not intendc<] to have any operation or effect until the settlor's 
death is tesla incut ary (c). On the other liand, a voluntary settle¬ 
ment reserviug a life interest to the settlor and conUiining a power 
of revocation is not tostatueQlary(d). A fortim^ an instrument 
wliich is not ruvocablo and which cotuos into operation in the 
seUtor's lifetime is not testamentary (c). 

1081. An instrument duly executed, though apparently intended 
as preliminary to a more formal document, may be admitted to 


h. K. 1 V. ^ D. 241; in iki O 00 H 4 0 ] Cole$ (1S71), L. It. 2 l\ k D. m ; 
see title Kxscotoks akh Adximistrato» 5 . VoI. XiV., p. 158. .^ijuilarly, 
evidence may 60 that tbn document wus noi to be t<*Hta« 

nienury. ulthmiab in b^rm it appears to ho (Tfrtc/yrifi v. Trevelyan 
( 1810 ).* I Philliin. Uti i AicAoU v. AaAefa (iHUt. 2 Plimim. ISO ; Li»Ur 
V. 3 ^v.ficTr. 282; in !Ac OoOitH »/ Sviuorthy 4 

8m. UTt.ii). K stalouicnt in the doruniont lb at it in uoC iutvndod to be 
a will Mwrns to l«o conclusive {i''«rya99n-Dav%$ r, I'eryueonJ/avie (iStiO), 15 
V. D. lou). 

(p) Milner r. ^WeH(lSOO), 10 V.D. lOo, psrllA^KKN, I*., si p. 107. 
TiioB, tlie hdluwiiig iostruuiviiU have bceo bold to be tesUincMurv': a 
(Ineti ofgifl ifCtyden v. Vafh>r (17.51), 2 Ves. .Sen. 202. 208; liaberghm v. 
l*i«^-fnMl7»3).2V«‘H. 204; norollv. rAorold (I 8 tn<). 1 Phiilim. I ; inlAr 
tf'oodi q/ Morgan L. H. 1 P. \ i>. 214); Hrtidvn of agTrement(^rern 
V. /'rowd (1071). 3 Kob. 310); adrsfloQ a banker iUarthol^tw and iirou'n 
V. fienUy (I82m), 3 Phillini. 317); a direction [»t payment by bankers 
(Jonee v. «Yicola|r (1800). 2 Kob. b^ocl. 288); au order on a savings bask 
{In fAs iloodH of Marsden (1860). 1 Sw. ic Tr. 042); a letter {Patemore v. 
f*<Ufmep*(l 8 li). \ rbiiliro. 210 . 218 ; Xlmny v. f^urfoa (1818), 2 Pbillim. 
670; in lAe (JootU of Mundy (1800), 2 Sw. & Tr. 118); au iovaUd noudua- 
lion under the Industrial and Provident Societies Act, 1893 (00 it 57 
Viet, c. 30) (/n lA# Goode of Koxlcf, 119031 Z*. 12; see title Fkicnult 
S ociETiKS, Vol. XV., p. 163); and see the other informal instrumeuta 
admitted to probate under the old law* ineulioood iu Maelonnan v. 
iTaMy (1829). 2 Hag. Kcc. 236. 247. 

^a) Uoik T. Cook* (1900), L. K. 1 P. A D. 241; RoberUon v. £>mi(h 
(1870), L. R. 2P. AD. 43; laOe e/SZina (18tK^), 16P. D. 150. 
fk) ifat^onkeiiii t. Hotendon (1843). Drury imp. Sug. 11. 27. 

(i) Fewndliag Heipiful {Ooromcre and Gnirdiant) v. Crone, (19111 2 
K. B. 387, C. A« fi Bigden v. Vailior, tnpro, at p. 258; In the Qoode 
of MorfM, $npro: FUidino ▼. ffaZiAaio (1879). 27 W. R. 492; In the 
GoiMh M C^yer (1889), 14 P. D. 48: /a fAe Good* of Alina, rvpro. 

(d) Tomneon v. Amsa# (1836). 3 My. A K. 32; see p. 610. ant*. 
A.«6. V. Jonoi and Bortlott (1817), 3 Price, 308, eoatra. is not law ; see 
Bromny. /dmaCe ^taerol (1862). I Macq. 79, 86. U. L.; AUionder v. 
Bfcms (1856). 7 Do G. M. U G. 625, 530. C. A.; 8. 0. tub nom. JeffrU* T. 
AUaewdwUsOO). 8 H. L.Cas. 694. 

IS) Tkomerojt and Clarke t. Zo^kMor (1802), 2 Sv. A Tr. 479: fa lAs 
Good* e/Balpi8 (1873), • I. R. Eq. 607. 
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prob*te{/). A paper»however, which merely axpresaea an inteniioD 
u> inetroct a solicitor to prepare a will (or tbe pur^ioee of leaving a 
certain legacy is not testamentary (p). 

Sub-Sect. 2.-*TI>*ria^. 


8eoT, 1. 
Formal 
YaUiiltyia 
Qsnord. 


1062. Every will {h) must be in writing and signed (0 by or on lor 

l)ehalf of (A:) tbe testator, and such signature must bo lumb^ orwritiag. 
acknowledged (t) in the presence of two witnesses at one timuiw), 
eicept that any soldier on actual military service, or muriiu^r Uung 
at sea, may dispose of his personal estate without writing (n). 

1083. There are no restrictions as to the materials with UHiio.i.ic.r 
which, and upon which, a wilt may be written (o). A will may Ito wmins. 
Tnude(p) or aliored in pencil as well as in ink (r^), Ibough pencil 
alterations are pWmd/rrir delil)erntive(r); and if in a will mainly 
wrilUm in ink blanks are bllod up in i>6ncil \thhre eiecutiou, the 
]>encil additions are included in tbe prolsitefs). A prinhw] or 
Jithographed form may bo used, or |iart of such a form may be 
ntiliHod(f). 

Sect. 2.— 


SoB'SwT. I - ••MtnU ti/ St (jH fit tire htf 7'iaU\Uir. 


1064. A will made or revived sitiw 1887 (u), to bo valid, must bo 

— —... - —« ------cswutUl. 

(/) T. WarnfT (I70H). 4 VcR. IS6 ; C Yes. 23 (** plan nf 

ft will *'); nnJ h'rwJir/mT. Spear (ISIl), \ PhilUni. 345 of i 

will"); litiilatl V. Uattati (1S32), 4 ilsg. Kcr. 211 ("inMiionuiilUDi 
iny intended will*'); finntick v. }fuUing$ (IH2e), 2 Hag. Kcc • 

{“ just ructions for a will "); Tarrev. Cnefie (lH3tf) 1 Turf. 3(13 ; In the 
f/oodr o/ Fi«Arr (ISeU), 20 L. T. 084 (nutoe for an int^udod snillrinHJV); 
irAvfr V. { 18H2), 7 App. Cm. 41mi. 

(c) CVrenfry v. ir/Ufsmr (J844), 3 Cart. 767 ; Z/i/on v. iryfhoM (1075), 

1 Cm. in Oh. 248. 

(8) Special proviMions apply to soldiers in sc'na] milhsij service and 
iSftriuc)^ and Hcamcn at sca ; sec p. 510, niil' Htics Keecutoks akd 
A PM I VIST HA TO Its Vol. X(Vm pp- 101. IS2; Koaal Konnts, Vol. XXV., 
pp. D4 ft ; Sfojiford v. Stapfarfi (191P:|), 10 T. I*. B. IH.». A* to ineor* 
poratioii of docuinnuts reform'd to in a wili, m>o title Kxsi'i/r(»n.*» AVt> 

Admin iATitATr»HH, Vol. XIV.. p. 130. Tlio law m tfai(.*d is tho toit applies 
to tDcvdcru wilU only. 

(i) See tbe text, ta/ro. 

(Ii) Sm* pp. 54V, 648, pc$t. 

(I) Set! pp. 551. ty^*2,patt. 

(«) WillA Act, 1637 (7 Will. 4 & 1 Viet. c. 2S). s. 9; p. 652. pest. 

fa) Wills Ae.i. 183* (7 Wdl. 4 Sc I Viet. t. SO), s. U ; nlies EXRCr tors 
AMD AT)MiMST8ATO;:S,Vol. XlV-.pp. 161,162. KoTAL ri'KCXS, Vol. XXV., 
pp, 94 ef »«9. 

(c) Swinburne on Wills, Part IV., i. 25, pi. 2. 

(p) In the Good* oj Vebome (1909), 2.6 T. L. R. 519. 

(o) Ryme« v. Clarkecn (1809), 1 Pbillim. 22, 35. 

(r) In the Goode oJ Adame (1872), L. R. 2 P. 6e l>. 367 ; 1% the Geode of 
BaU (1871), L. R. 2 r. & IL 256; and see Zii Goode of jSelUimf (1866), 

14 W. K. 601. 

(#) £eU ▼. CKmner (1856), 23 Beav. 195. a claum inconilsieBt 
with the rest of the will may be omitted fmm )»robau j( uancoUed lo 
pencil (ill Ike Ooode of Tonne i 1891). 66 L T. 

(I) Intcrpretalion Act, 1689 (52 A 53 Vtct. c. 63). s. 20; Jnthe Ottode 
of ifoorr, [1862] F. 378. As %o interprerafiMA ^ec Bo Spenror. Bart v. 

Mttnehn (1866) 54 L. T. 597; Re BarrUon. Tnnm t. BeUaird (1K85), 30 
Cb. P. 390 ; p. 633. jfoet. 

(a) WilU Act, 1837 (7 Will. 4 & 1 TUt. e. 26l, s. 24 

T 2 
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mgned by th» testator, or by Bome other person in bin presence and 
by hw direction (6). The eignalare must be intended by tlje testator 
as an act of execation r). 

1085. A mark or uiitials^rf) are sufficient if intended to represent 
a.signalure(r). even ilniugh the testator's band guided in making 
itf/), and whether the testator can write or voi(p). A 8tami>od 
signature umy \to HuffiidonKA); and sealing a will with u seal 
lioaring the testntnr'a initbds has iKton held sufficient (i), ihougli 
a mere wialing is not tk). The signature, Imwever, must have been 
made with the pnr|K»Kc of authenticating the inslrnmont. and 
accordingly a Kigtialure intended merely to guard ag^un^t other 
HheolH ladug tiii('r|)olated in u will ia not sufficienl(f). 

PoHNing H dry (hui over a signature alr^idy written is not a good 
HubHcriptitni of u will^ia): but it imiy amount to an uckmnvledg* 
moot of his sigriutnro by a tosUiter uo. 

1086. SigmUure in an errone^uus orassuujisl narim, if iutendod 
as thn name of the testator, is enough(o). Similarly, wliere a 
testator puts his mark to aw^ill in which ho is wrongly naineH. 
the cxociitiun is valid (p). 


Srij-Swx ti.n« 7 y<t»for'$ /ifW/'. 

1087. A will tiiay lie signotl on l>elialf of the toslufor. hut Huch 


(fc) M'illp Art, ls.17 <7 Will. 4 sV 1 Vrt. f. 2ftl, s. 9: Hcr tbr irxf.injra. 
At> In ibo nl:irr uf xigiialiirv. ms* up. .740 rt 

(r) )n ihf O'oiuh itj Wtftkrr {lKti2). 2 \ Tr. 354; /t^rtev, 

In thf (tmnfti of .Vwirr {1875J. 9 I. K. K«(. OOU. 

{fi) Jntkf of A'rirvry (1H.7I). I«i dur. |ni2. for a form i»f utteAta. 
<ioo (N Hurli a e:ur. KnrvrUnuedia of ¥>nsii* und ..driics. Vnl. XV . 

y 0Ui>; Vi»l. xvr. |I. 6H0 

(c) In (he Ooodn of /fryrr (1S3U). S Curl. 333 ; In thr Otutih of ('lurke 
(1834), 1 .4n\ A* Tr. 22 : Iliiuimttrfk y. Oluirffon (HGl). 8 ]| L. Ta-. ICO ; 
/« the OtHoU «/7grri7f (l8KOi, fi I*. fV 116; /a (he ({uo*h of h’menon (1882), 
9 L. Jt. Ir. 413. 

{/) WiUonx. firxfdardiXMX). 28. 

(^) Haler v. Dening {X^ZS), 8 Ad. A* 1^1. 94 (dmiW upon fbe ^Statute(if 
Frauds (39 Var. 2. i*. 3)); In (he Goode of DTHoe, enyrn. 

(A) Jenkine r. Gairford and Thrin§, In ()u Goode of Jr.nkine Z 

Sw. A: Tr. 93. 

(4) Ih the Ownie of Emereon^ «rtf//m. 

(A*) Smith V. Era»$ (J73U. 1 Wile. 3i3: Grat/aon y. Jikineon (1732), 2 
Vm. Sen. 454, 459; E(fi$ v. ^m*fA(l734l. I Vin. 11. 13, 15; Wright y. 
\Vake/ord (1811). 17 Ves. 404.4ri9,ovrrnihnp Letnagne r. Stanley (1081), 3 
Lev. 1. 

(1) Airr» y. FraHlUn (1655), Poa. A. .^w. 7; In (he Goode of Dilkee (1874), 
r*. R. .1 P. 5tD. 164 ; Fkippe t. /Mfr rlST4)J.. R. 3 P. A 1). I6fi ; Stc^etlond 
Y. Wecflafki (1803), 4 Sw. A Tr. 6. 

T. .s’mr€» (1849). 1 K«b. Ercl. 772; Kent v. Lqneh 
(IS" n. 9 r. K. tq. 24S; 1% the r,W* of MatUioek 0^:4), L. E. 3 K « J». 
109. ^ 

(s) PfrtVH# ▼. ssprn; ▼, Leteii. [1008} P, 1. 5 For a 

term rf siio^taiten of ocknovtvdL'miDt. seo Eucycloradia of Formf^ and 
PiyeedciitK. Vol. XT., p. 661. 

(o) In the Goode of {7te«er (16471. 5 Xote« of ra»cs. 553; In the Goode 
of Hfdding (1659). 2 Rob. Feel. 339; 7 pi fAe Oood$ of CterAe, oupra. 

(p) 2% tho Goodt of Doure (1662), 2 Sw. U Tr. 593. 



Pabt V.^Fobmalittis or Will ob Codioil Madi m Enoland. 

Htffnature must be made in hiH pre^nce and by Jus direction (q), 
TL« person so siguiug may l»e one of tlie atteaiing witnessesir); 
and a signature of such person's own name expn ssly on licbalf of 
the testator is sufSneut^*). The direction to sign \my \h\ implW 
from the conduct of the dweaw^d and from the m but 

tbe testutor must in some way indicate to the two I^^tnos^esprl•fient 
that the signiiture was put there at his request (u). 

Sub-Srct. 3.—I./ Si^mifurt. 

1088. It is now proviiled by gtatuto (Ij) llml every will, so tar tmly as 
regards the position of the signutun' of iho tostiitor or c»f the 
])ersoQ signing for him. is dnuned valid if liio Hignature is hO 
placed, at (<•) or after or following (d) nr under or beside (r) or 
oppoeito to tho imd of the will, that it alnvll k apjwirent on llio face 
of the will that the tosUtor intond<Hl to gi\*c efioet by aiicb liis 
signature to iho wrlling aigiKxl ah his will (y 1. The validity (d tbu 
wdl IH not ahaclivl by the eirrumstancr thnt tlio HJgiiUiUro (Kmm nut 


iti) WiKm Act. 1837 <7 Will, i A: I Vicl. e. SS).«. 0. Fnr a form »f 
aHivlaiioii in a I'a^r, KMi*vr1ot«Mlin of ForiUK unU JUmHliiolM, 
Vol. .W . ei». on I: Vol. XVI .'ll list) 

(r) In tbe 6Wd« of ^tiiiry (JS3K), 1 Curt. ; Nniifft v. iiarrit (iSIC). 

1 Rub. ErrI. 2e2. ^ 

(i) !n thf UwtiM ofritnk (1«3b). 2 Tiirl. 3211; Smtth v. Utirhe, : 
Jfklft/iM V. rttiJ Thrino II VV. U. HM; anJ msa/aiiW' 

fioikie iff lUmr {1KIK), C Notes of i 'awm. 028. 

(0 rudffx. i^arUr r>4l. 

{a) lu fAr (JoinUof ,VartWI (IHOC), 13 L. T. 043j in lAf fietate oj 
HnUitm. V |l«|:ij, IUh L T. 732 

(A) WiIIh Act Anji'ImIjim-jii Art, I8.72 (Jr»/C 16 Viet. c. 24b s. 1. aiKondinff 
Ujo WitiH Ael. 1837 (7 Will. 4 Ac I Vid. c. 26). s. fl. 

(c) /n the iiooiU nf WuoitUff (lHC4), 3 ^w. k Tr. 422 (Kjgiifltur<» acroiS 
last two liavf^). *]1i«* tiamo of iIm* ii'*(Utor wriMm aj* ihc IshL word of a 
botograpli will may l>o a Hpmttirc iTroU anti .'loK v. (I80U). 

2 .'^w. A: Tr. 12; and sco /yirM v. 7w»in>» (HMIS' I*. I). A nigna(iir»» of 
mark in tlir middle of a will U not iuflicient (Mnrmra v. JiohinKoet (IS80), 
12 P. I>. 8). 

fd) Jn thr (ifio<l» of Writfkl (1S65). 4 .'^u. A: Tr. 3 j V^ignalun* ucroHS tliird 
pap* of a bhcol of noltipaiKir). 

fc) In Ike (Joode of •/ttttff (1863), 4 Sw, L Tr. 1 (al Hitb* ol afl<*MtaUon 
clause); In the (iOOfbi of irdfmmt (1865). ],. |t. 1 p. k U. 4 (o|»[ioHiU )ut 
wordH of will): In the OoinU of CikfniOt (I860), IC. J P. k 1). 3U2; 
Jn ihf <JowU of StAukee (IM74). 31 L. T. .332; In ike f.W* of AinovoHh 
(1870), L. R. 2 P. & l>. 131 j In the Good* of Vebornr. (itmu 26 T. L. U. 
5\9{in margin): hnintA In tk^ GoctU of lluqhco 121*.!^. 107, 

(/) Purs can I to tbft Wills Act .Amondmitiit Art, 1852 lio 6c 16yjct.c.24), 
s. I. (ho signalurr may he plaecii in the tofitimoniuoi rbiiM (/n the Good* 
o/Aronn(l858l.2Hj.,.J.fj’.6c« IIS; iHikfOowieAj To,fetm2),H.hir.{S.n.) 
404), or the niit'MUon claosr {in <Ae Good* of iroUrr (1862). 2 bw. Ac Tr. 
354; Jn the Goode of JJueliviile (1867), L. B. 11*. k 0. 375; Jn (he Good* of 
Caemore (1869), L. B. 1 i’. k 1). 663; J% the Goode cr//'eant (1876), 1P. 1>. 
70: In the G^e of JJoore, [1901] P, 44), or may follow or be after or 
under the clauso of auciuation (/• the Goode of StondU^ (1849), 7 Rotes ol 
Caaes, 60), either with or without a blank spa^e mlervHii&g, or follow 
or be after or u&der or ts'Side tbe names or one of the of the aub* 
scribing witm*ws; see Jn the Goode of Jonee, jm/ira; in ike Goode of 
J*uAdejihoii (J87n)r li. R. 2 P. A* \). 97 (beneath j: In ike Goode of Jlineford 
(1874). L. R. 3 r. 6: J>. 21) 'following page); In the Good* of Johne, other- 
vieeJonee, IU77J W. N. 10; iS^Ue v. Cox (1896), 74 L. T. 222. 
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immetliatolj follow the end of the wiU(o): or tbat & blank epacs 
iDterrenes between tho end of the will and the tiei»tator's iigneture(/0; 
or that the ai^natoro is on a page or sido containing no clause, 
paragraph or diejioeiag part of the will (/); or tbat there is suffieient 
Hpace in the precoding page to contain the signature (i). No 
signature is operative, however, to give effect to anj disposition 
which is andorneatli or which follows it{/),or to any disposition 
or direction inserted after the signature has lieen made {n). 

1089 . In some csikcs, words which are physically beneath—either 
wholly or partially - the signature have b^n considered to be al)ove it 
either hy reason of tho mode of writing(s) or by reason of the nse 
of asterisks or othor signs of intorpilation (o). Whore tho court is 
satisfied thst the ipHiaior’s signature really follows the dispositive 
I»art of a testauumtary paper, lh<mgh it may occupy a place on the 
pH|>or literally above tho disiHicitive jiart, such |»art may bo mlinitlod 
to pmhato (p). Tho more fart tbat the ex«^!Mt<d part of the will 
terminates with an incmnplcte sontenco coutimmd ovorinaf is not, 
however, sunioioiit to justify the admiseion of the words hd lowing 
the signature to probaW^/). 

1090 . Where a will con.sists of several sheets, it is not nocossary 
for the tosfator to sign all the slu'oU, hut at the time of oxocution 
all tho sluMils must Im at!solus) in somo way (r), tliough mit neces- 
sarily tmH!liaincally (f); and it may lie presumed, wlirm wiitusses 
only saw the last slieet of the will, tlmt the wlmle wan in the 
rooin(f). Tim prosumption, where several hhoots ennsfitnting a 
connected dis|K)sal of pro|M)rty are found together, is that they all 

/Niv** V. Uttnwttit Z Jar. (s. 220, tvbr^rv a imtariftt iHTtiOimte 

inltrvoued, 

Ih the GooiU itf FvlUr, [IS92] P. 377; in thf Ooodi <i/ ITri/tAmi 
(isaro. L. i:. i v. \ n. 4. 

(0 ft thr OftOih vf mpta. 

(it Ibifi. . Hunt V. lluntimni L. K. I P. 1). 200 ; in tiu Ooini$ of 
i4r^A« r(l^f7lh h. ft. 2 P. ^ J). 232. 

(0 in Mr Oftofif ft/ OrMta (ISriS). 2 Jiir. (S. S.) 1172; In t%<* Goofin of 
/>4/fW (I80C). L. It. I P. 4^ T). ISO ; tn Mr Good* of Woods (ISOS). L. It. 1 
P. &r 1). 53A i in tkt Owi$ of IKAiM. f iHUe] 1 1. It. 260. 

(m) iff MrfrWMn/drMNrllKTl). L. K. 2 P. 3: U. 273. 

(a) h ikf Ooixtoo} Mn»tPorfhl\%l^),L. li ZV. bi \^. 151; In tko Goods 
of tf dt iju^in (1861), 6 P. 1). 100, 

(o) In Mr (SooHm of Ktmftton (1804). 3 & Tr. 427 : In the Goode of 

/?trf llHTI). L. R.tV.Ic i>. 214 5 In the Goode of Oroonvood, [1892] P. 7 ; 
end see OUirupd ▼. i7<rrrrv. (10U7| P. 326. 

ip) In ike OondM of GdUtrt (ISUS), 78 L. T. 762. Ap to admitting tbo 
pari of a will whirb prroedes the slmalurc to pruhstc. m*u In 
Mr Ooctf of IhiriMiXMZi. 3 Curt. 748: in Mr Goode of Topham (1840^. 7 
Volos of 272 ; EotfU v. Hnrris, (1895) P. 163 ; MWitftrd v. DneveU 

1 190 1 .201*. L. R. 711. UutiasucharaMinopartoftbe wiMI(«admitrt)dto 
pm Cate if the Aignatuie is niule for idtiuiiCcaUuQ purpusei only [SwHtland 
r. StTMtland (1865). 4 Sw. & Tr. 6 ; nee p. 548. aaUi. 

(4) tn tho Oitodn of Get { IStUI). 78 L. T. 843 In iucb a case probate may 
be Cratited of tbat part el the will which | i*cd«s the eigoature (iw the 
Gooile of .tMtftf. (1893] P. 283). 

(rl Irrji T. LrwM, [1908J P. \,per Bahgeavi DasKB. J., at p. 3; Cooh 
r, Lombrrt (18631. 3 ^w. 4e Tr. 46; /a Mr Goode of If ret (1863). 6 Jur. 
(w, s I UaS; Ik the Goods of Honford {MUl L. R. 3 P. 8t D. 211. 

(I) OrSTery t. (fueon'e Proeler (1S4U), « Votes of Cases, 02U. 639. 

(i) Bond V. a'entoeU (1765). 3 Burr. 1773. 
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farmed the will of the decewd (u) and that anj apparent alteration 
in their order was made before execution (a). 

1091. Declarationa hy the testator made both l»efore and after 
elocution are admiasible to show what were the ctukKiitueui parte 
of the will (6). 

Sub-S ect. i.^Admucledfinerkt of Sujnalttrt. 

1092. A testator must eitlier si^ his will or acknowltnl^e IiIb 
signature in the presence of two or more wiineBsot present at the 
Bome tjiue(c). It is not necessary for the ioatator to say in 
my signature"; ucknnwiedgment nmy even bo by gesture (d), and 
may ma^le in answer to a <)Uostion {e ); but the witnessee rnuMt 
Rde, or have an op^K^rtunity of sueing, the signature of the tosUtnr, 
and if what takes place involves an Acknowledgment by the testator 
that the signature is his, that is enough (/). Thu signature to Ik) 
acknowledged may bo made either by the testator or I’y another 
for him (fj). 

1093. In the alwence of proof tliiU the wilnusses did not b< 4), nr 
could not ha VO tbe Hignuturaof the testator, and in then Ison co 
of fraud, Iho courU prohume, where there is a pn>|>ur aLU^Ktatiati 
clause, or wheru the evidence showB iliat the UtsUtor know the law, 
that the attesting wilneasos saw the acknowledged aignature [h). 
Even whero tho atteetalion dauee is inlorniai, tho profuunptiori 
omiia riU mr aefn is applied if the aticKtiug witnosHes ideDtify 
their signaturen and that of the testator, though they have nt. 
recollection of the circumstancos in which the will Wfts ux«>cutedh< . 

1094. TliJ production of a will hy a tostab^r with Lis signature upon 
it, and a recjiiest by him, or by so moon o for him in bis presence (t), 
to the witnesses to attest it, is a Rulhcieiit acknowludguieut of the 

(s) Mtirtk r. Mnrffk (ise^i). I ^w. Sc Tr. fit$ ; (As Qood* of M'£^rt«n. 
(1900] P. 208 ; >Mir. mm In tko OooiU t>J M'Kty 1876). 11 1. K. Kq. 220, 
where (lie Hvidoiice w4m insiiOiciont. 

(c) kefs V. /.Vriv (J873). h. K. 3 & f). 84. lu In Goods of M/uldsn^ 

{IS0.5J 2 1. K. 012, wbvm the aboeth werv pinmnl (opdhn aocl ihn slK'ct 
eontMnins the tenia! or*A i^ignatiirc and atU'^taliontnlauae caino first, ihc 
court conrlMilrd that that pmii*! had inadvprretiily hm'n niiapljbccwl. 

(6) V. Lnku (1680), 6 P. D. 1; in ihs Goods of Iluifhison (1902), 

16 T. L. K. m 

( 0 ) Wills Art. )837 (7 Will. 4 U 1 Vkt. e. 20). s. 0. 

(d) In the Goo'ls of Danes (ISOO). 2 Flnh. KrrJ. 337 : Ih tho Goods of 
Owrton (1802). 2 '^w. & Tr. 461, whon tfav tcaUtor wan deaf aud dmab. 

( 0 ) KcUy T. AVd^riqe (1871). 5 I. E. Eq. 174. 

(/) Itt<k0f7s(xiBof/ffifriB«i(lS4l),2Curt.863; /a Ikr Ooo<Ii s/Owfon. 
lilaksy. Pfdike (1882). 7 P.I>. 102,C. A..fnnowiiig iMson t, Porler (I844l, 
I Rob. Eccl. 14, and diKneritiDB from GirfUim v.Ovdlm (1869). 3 ^w. Tr. 
200.andi^cc4<« V./yo»e<J869).L-B.2r.^f>. I; O'Mecgkory.O'Meatfkor 
(1883). 11 L.R.Ir. 117; Cbsry t. Barry (1887). 21L. K. Ir. 162.164, C. A.; 
and aae Datafras r. B«f4TArr one Aa««2o( 1888), )3F- !>• 102, C. A.; 
v. rwrpi«f (1903). 89 L. T. 71. 

( 4 ) In tks Goods of ke^n (1838). 1 Cart. 90h: farkor v. PasUr (1841). 
Mi)w. 641. But a aifiTiature peooilled bj a thin) ]>^rMn to nbow the place 
of nignature cazmot be acknowledged (Baevts t. Grainy ()*)08}, 62 Sol. rto. 
886 ). 

I A) Woodkousof. Baf/mr (1887), 13 P. D. 2. 

(0 /egUiael v. IngUtani (1874), L. R. 3 P. 8 U. 172; la 18# Goods of 
Bishop (1882), 30 W. R. 667 : but aee ifemll v. (1872), h. R. 3 

P. k b. 1. 
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signature under ihe sUklutc<lr): and the ctmii id not bound to have 
positive uf8rMiaUvee\idetice from the subscribing witoeeaes that the 
tepiatorR name was signed to the paper before they subscribed 
The mere circuiueUnce of calling in witnesses who bad nc 
op])ortunity of seeing the testator ’a signature, without giving then: 
any explanation of the instrument which they are signing, doef 
ikoi, however, amount to an acknowledgment of the signature by t 
tOHlator (m), eejtecially when there is na evidekkcc that the testator'i 
signature was on the will at the time (u). 

Sect. 8 .- 

SoR'Sbct. 1. ^Me 0 / AUfttut 

1095 . Tho sigikAturo of the testator must l>c made or acknow 
U^lRini ill tho prusonce of two n*itni>59e«<, and such witries-sos mus 
atta^t atul subsorilw tho will in the pruHtmeo nf the U^x^tivUirpi) 
Tlio UisUiturs »iigmilure ijjukI Ui nmdo or acknowledges! when boU 
tlic IIItOKliug witnesses are Actually invt>eul ul ihc bitiue liiQo(p) 
and h»\h witnesses iiiiist alU'st and subsmU* utter the teslator*i 
Hignatiire has boiuk so Tuudo or ai'knowhdgiHlp/). Kach uilnosi 
hIiouM he aide to say with triuh that ho known that tho lestato; 
luis Hignnl l)io dr>cuinHit(r); and there is no sullicienl iicknowlcilg 
meiMt unless till! wituosses either saw or hail llic opiHirtiinity 0 
Horing tlie signaturo, ovou though tlio testator hliould exproRsh 
dor.'laro that tlio pA|M*r to \m ntlisieil is his will or should siuU: tlia 
his signature is inside the willts)* 

1096 . 1 dm att<*station is in iho presi^nce of tho U*slutiir within th< 
uiouning of the statule if lin might have soon the wiiuesses sigi 
hud he ihosen to hsjk; it is not ueccssury that he should actuall} 
m* them sign(0* But the testator must lie mentally capiililo 0 


tk) Wills Art, lS37 (7 Will. 4 L 1 Vick. c. 20), a. 9 ; see Va$tve v. 6'mrir 

(jiHU), 1 : r. }i. K. m. 

{!} Dlakt V. AntjrAf 3 Curl. 547, 054. 

{tn} ttloi X. f IS42). 3 t'uri. 100. affirnuHl (1844). 4 Moo. P. i\V 
26.>; rbcc V. fbfff *11 431; Kei^winv. A'cryvnr (iS43), 3 Curt 

607 ; fn tAc GchmIa c/ Ifnrt$ {lS43), 3 Curt. 748 ; /n (ht (ioodi of CforiJ^i 
(1879). 39L. T.OI3i Ih thf Uoah of Krc« (1SC5). 34 L. J.(r. m.&a.) 36 
Fitrker v. (1875), L. K. 3 V. 4c D. 240 ^ Wright v. Sand$r$or 

(I8K4}. 0 P. 1). 149. I>aitUroo v. Hyichtratid >Vx«ufo{IS68), 13 P.Xl 
102, I’.A. 

(a) In the Ooode of Steittfttd ( 186 ! 0 . L, K. 1 p. ^ 630; jVarroA v 

PenWH (1871)i L. K. 2 1*. A* P. 431. On a rc cxcc.ution of a w ill, acknow* 
IwdgTnfikl of (lie origiutJ ligaature U sufficient {In (he Goods of De\td 
(1833). 17 Jur. Ii:nn. 

( 0 ) WilU Act. 1837 (7 W>U. 4 5:1 \u t. c. 26).». 0 ; BelU v. (;«inH«/l(1903) 
19 T. L. U. 3M4. 

(tf) )yy<tU T. Berry, (1803] P. 5, 

tv) Moors T. King (1842). 3 Curt. 243; Vooper v. //ucilefl(l843), 3 Curt. 
f^S; /VHUtffil V. A'is^ceolc (1843). 3 Cart. 042,047 : UiMlmorsh t. CkarlUnt 
(18i*k). 8 11. L. CoA. 160; U'l^og v. Borryt »%vra; Btoisn t. Skirrow. 
[ 10 o 2 i V. 3 , 7 , 

(f) Bfinen y. Skirroif. isprOt 8t p. 5. 

(4) is th* Goods of (iWofl. Idukt v. BUtU (1882). 7 P. D. 102. C. A., 
foUowing Hudson v. Purl’At (1844k. 1 Rob. Eocl. 14. tod diMonting from 
Boeksa ▼. Bone (1869). L. R. 8 P. \ D. 1. aod (fVdlrm t. Oieiliim (1839). 
3 Sw. 8k Tr. 3vS); In the Goods ofSteift (1901). 17 T. L. U. 16. 

{H Shku X. Qiassoek (1688)* t 8 klk. 688 : Dovy r. Smith (1693), 3 Salk. 
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recogomog the act which ifl being done, and conscinos of the ^ 

transaction in which the witnesses aro engaged, and if the testator AttetU* 
becomes insensible liefore tbe witnossos sul)scriU‘ Uic ntteKiMion is 
insufficient (tt). 

It is not essential for the littosting witnossoR Ui sign in the 
presonco nt each ather(ff), though it is nsna) for tlieia U» iin m(b), 

1097. Though no form of attoHtuUon is iiuC(‘SKai 7 (c). vta it is Knrm o( 
always dcAirahlc U> have an atii'sUtitm claUKtt Hhowiag {hni 
ibe requiremonU of the slatuto have U>cn con)X)liHl witlnd). In 
tho ahHtiiico of such a clause an affidavit of duo fxocutioii niuht lu 
olilained fr<mi (nie(<) of the aitOHtitig witnesaoR, or from some 
l)erMou who can dciK>a<^ to iho (a<‘ts. U^foro prtdMilc can U« ohlainod 
in ihu URual wuv on tho cxa'Utur*A alone. 

Tlio Httestiug witiiosK(‘M aru not riM|uir(t<l to sulweribe tinnruainrs hucuof 
on any particulnr |>art of tho will, iwovichnl (hat Ifie KignainreH nrr nuaution 
cloarly inleuiihul 1o altoRi the tcMUrtor'e sigimturi>(/), and it can )h^ 
shown tiuil (lioir sigimluros wvro affixiHl ai a (inio after any wonln 
if) tho will Udow sindi RignslurcH have hnm wriLMui in ip). Whore, 
however, the atlcKtulion is not on the same sliM of rh 

tlio aigniUiiro of (he h*K(Rtor, tho aUoHtation niust Ix) on a impor 
|ihvsicully cnniieelHl with that sheet (A). 

1096. To nmko a valid suWription a witiiesa ninet either AlothnjHuf 

__— ___ _ am*«tftUon. 

305 ; !.<niijfurd v. L'yrc (t72J), 1 P. Wins. 740; TmI4 v. 

(lS20)i Mood. Sc M. 12; In tk9 froodv of Hrvman (IS3S). 1 Curt. 914 ; i . 
ihp (ivo<(t of k!Ui$ (1840), 2 Carl. 395; In (ioo*lii of Colfiutn {1849). 3 
Curr. 118; Jtnnor v. I'‘JiH<th (1879), 6 I*. D. 100; f'nrtot v. Heaton 
85 I., T. 70. 

(u) /Ji^Ald. Voter y. Pnc«{l770). 1 Doug. (A. a.) 241. 

jri) FnulHn T. Jaekitw (184.5). 6 Kotfvof ('vaa, Bunplemcni, j.; 7n 
Ooodi of Wetfh l>ca. ^ .Sw. 1, di^ajfpruvh ;; tie flieinm to tbo o<*rt< 

trar;? in VatemnU t. FvUon (184A), 5 Moo. P. *. (!. i30, 140; j/itiiMuA 
V. iS'Hffiran (IS7U). 3 L. it. Ir. 290, followed io O'J^ecgk^ v. O' Meagher 
(1883). 11 L. K. Ir, 117; Itnatn v. iikirrcio» (19021 P. 3. 0. 

(6) Kncyrltij'icflia of >'orta«< And Vol. XV.. |»p. SOU 

et eeq. « 

(c) Wills Act. 1837 (7 Will. 4 A ) Virf. 30). 8. 9. Tliia nioarifi that no 
elauRe of Atteitatioo stating that the ivauiremeats of tlic Art have heco 
rarried out Uftcd be appomlwl lo Ihr will {Uryan v. White (JH-Mi), 14 Jor. 

910). An oUf'KldtioQ clao.M: ih nui strielly part of ibo ri>H(ator*s will 
(2n OooeU vj AtliueoH ilbb.D. 8 I*. D. 165). 

(d) For the ordinary form of atlCHtalioti riaoAr. Kncyelupa^dia of 
Forms and Prec4*di*riM. Vol. XV., p. 399 For fonoK appUoablo Uy wilU 
acknow'leilged or signed br mark or by an of her on hi4ialf of tho teat star, 
see iStd.. pp. 660 ct ^eg.; Vol. XYI.,p. 689. 

(«) Xon eojii^niioiu Probate Role. 14tli January. 1871; fietbin y. 

Skeafa (1858). 1 Sw. L Tr. 148. 

(A In the (JootU of Davie ri843). 3 Curt. 748: in the Goode of Vkamneu 
(1849). I Rob. KcrI. 757 ; In ikt Goode of ISroddoek (187«), I P. D. 433 s 
7n (Ar Goode of Fuller. {1802] K 377; In the Hoode of hlheon, (1907] 2 
1. R. 480, following In the Ooodeof HtfeaiUy, [1891 ] P. 172; but hoc Moeov 
V. (18H3). 4 'ab. hi 1^1. 21. vlKtrea HignMuro purixirting to attVHl 

ibo i^ignaturi'S ef Ibe witnnUH'* waa bdd oulticu nt to att<*«<t tbo execution 
by lliti testator. 

* (o) In ike Goode of Jonet (1842), 1 Kotee of Cases, 396 ; hylee v. Vet 
(1896), 74 L. T. 222. 

(A) In (keGoodeofBroddoekilZltU 1 P. D. 433. 
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write hif neme or roeke some iDArk(t) intended to represent bia 
name(i). A will may be eobscrib^ bj marks even though 
the witneeaas are cikpabte of writiuf;(IX Initials of an attaetiog 
witucss are asolBcii'iit subscription (m), unless placed on (be will 
prenumaUj for the puri>oeeof identifying alterations (n). 

A witness may sulwcribe a will io any mode which snfSciently 
identities him as the fjereon atUating the will(f>). Thus, a sufficient 
dosmption of tho witness without his naiDe(r) or signature in a 
wrong name(^), where the signature is intend^ to represent the 
person signing and nok some other person as being the actual 
witness (r), is a valid subscription. Signing part of his name by 
a witness is not sufficient unless the part signed was intended 
to ben eotnploto HigTmtQre(t); and a mere acknowledgment of an 
oxisUiig signaturi*. as by passing a dry non over it (this also 
insiifficiont(a), though the pen iimy be guided for a witness unable 
to write (5). 

1099. Tho court must be satisfied that the naiuos of the 
witnoases wore aul>8cribed on the will for the purpose of alteiting 
the testator e signature (r); where the court is saiislled that a 
signature has b^n added wiiliout any intention to attest the 
oKucution, it excludes such signature from the probate(d). 


(<) UnrTi$t>n r. Harriion (UOS). S Vo*. 156; AUf/ T. Grir (1503), 
S Ve*. M)4 i in lA# (iMxti a/ A$kmoT4 (1S43), 3 Curt. 766; and soe Clcrke 
T. Ctaris (1579), 6 L. R. Ir. 47. C. A. 

{k) ilindvMTth r. CkarUon (1551), 5 K. L. Css. leO. 109. 

(I) UlA#<y<ml*oyA»i>«()S49). 2 Rob. Keel. US. 
in) Jn Iht (Soodi it/CkH$iia% (IS4U), 2 Rob. TM. 1)0; JntheO^dtPf 
JiUviU (l«5U), 5 f. D. iia- ]% tkt Ocod$ oj HireaiUy, [ISOI) P. 172 
(initial* in nunrirm). 

in) In ih9 Ooidi of CkritUan, tvrmt In fA* Qeod$ of Cunninoham (1860). 
29 k J. (i*. M.) 71. J i \ !• 

(o) /• Ihe (ioodi of Sperling (1553), 3 Hw. Sc Jt. 272; Jn tkt Ooodt of 
Avmom (1573). L. K. 3 ?. Si D. 91 
\p) In tho (toed* of Spoiling, oupro. 

( 7 ) In iht Onodt ofOUirtt (IS.74). 2 Kv. A Ail. 57. 

(r) Pryof».Pri^i>r(IWO), 29L. A A.) 114; IniktOoodtofUvorino- 

ion (1856). II r. D. SO. Tbna. neith«»r a bosband (/« lAe ^oodi of WhtU 
(1543), 2 No(m of Com, 451), oor a wife (fn fAe Qoodt of Duwnt (1870), 
39 L. J. (p. A H.) 24 ; Proorv. Vraor, tnnn ; In tko Gom$ oj Leverin^on, 
tupra: In tho Ooodt of Copo (18^). 2 Uob. Eecl. 336), can subicribe on 
bc*Lalf of the other in the other's name. 

(s) In lAs (loodt of MnddooL {1574). L. R. 3 P. A J>. 169. 

(I) Ilrid.; In tho Good* of Cunningham, oupra. 

• (fl) /findmorfA v. (Aarttwi, nrprd, at p. 169; Homo r. FoathortUmt 
1596). 73 L. T. 32; Ptogno r. i<mvon (1849), I Rob. Eecl 772. The 
sdditkpo of the date (Uindmartk r. CiMrUon, ouprn), or of the witness’s 
address (7fl lAe(;o0dse/rrfrniiioA(li<r><i),2 Hob. End. 311). or tbo correction 
•»( a letter in the existing signature iUindmorth t. Charlton, npra. In 
0ood$ of Moddoek, supra), merely constitute an aoknowledgment of 
the • minting signature 

U iA« Qoodt of LowU (16611, 7 Jnt. (h. s.) 686 s ffcffison t. Blrtn 
(1642), 3 Q.B, 117; In thoOoodtofFinkimh], 4 dnr. {a, a.) 288. 

(e) /s tht Ooodt of WiUon (1666), L. R. 1 P. A D. 369 ; In (As <?Mds of 
.^Aam^ (1869). L. R. 1 P. A l>. 65|; OrifUkt r, OHmhi (1671). L R. 2 
. J • f» (*r Ooodo of Rfrtd/WJ (|g:e), I P. 0. 463: In tho Qoodt 

of P fr es l l n r, [lS9l] P. 172 j and see noto (/), p. 653. anU. 

(d) In iht Gv^ of Shormon, npra, (ollowed In fa (As Goodi of Pnuogiovi 
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1100. Thera is a presomp^oo of due exeeution where there is a Bcct.e 
proper atteetation clause (c), eveo though the 'Aitneeaes have no AttetU' 
recolleclion of having withcssed the wUl(/). In the absenoe of tioiL 
an attestation clause a will which on its face appearn to have boon prtwmpUoB 
dot; executed is assumed to have been dul; excculed although of Hus 
no evidence of its due eiecuUou is forthcoming {if). The pre* 
sumption of duo execution applies as well where the tc^ialor’s 
name has been affixed b; hie direction as whore he ha^i himKolf 
written his name (&). This prenuniption mu; be roliitioJ hy 
evidence of the attesting wUnesees, but iho evidence as to souio 
defect in execution must be clear, iK»itive and reliable (i), sinco 
the c<iurt ought to have in all cuhOH Uio atrongi«t evidence bafore 
it believes that a will, with a perfect attestation clause and Higned 
by tlie testator, was not duly executed (A), 

In casus in which the presumption is opposiul to testimony it is iwfnfHye 
the duty of iho court not to allow luiduo wrJght to tho circumMianooH rxcvuUoa. 
on nhicli the presuiuption is founded on the one hand, iind, on the 
otiior, not to lose Hight of them {f), Tho burdni of proving duo 
execution, whothor by prttsiimption or by poMilive evidence, rests 
CD tbu person setting up tho will (m)* 

Sub-Hect. 2 .—of M'rUwfi. 

UOl. A will is not invalid because at thu time of tho oiecutimi Wboma; be 
or at any time lUlerwards any pornon attesting tho execution is 
incompotent(n) to be admitted a witness to prove its oxocution , 
and executors(p), creditors and their wdveH or husbands( 9 ), . i l 

(1S72). 26 L. T. 40S. ud In riU OowU »/ Murphy (1878). S I. It. Kq. 

3if0; Ijot wx' MOJ 10 H V. (ISSD), t'ab. A Kl. Zl. 

(t) /deyd V. Hoberii {IHM), 12 Uoo. P. C. C, 158; Wrickt v. Sandimm 
(ISS4), 9 P. D. US, C.A ; H^nvitlT. L. R. I P. A D.e78. m. 

(/) lt‘ 4 >odJiou #0 T. Baijovr (1S87). 13 P. D. 2; JtyUs ▼. Cox (iSSO), 74 
L. T. 223. 

(^) In iki Coodi of l* 0 "eTtU, [1SU2] i'. 205; FiNRie 9 A 5 « v. HutUr (f8S4], 

3 Sw. ATr.ASO; Clarkes CfarA/(U7S).aL. R.ir.47.(*. A.; JntheOoodt 
of JVoh/rtfi (887). IS b. R. Ir. 231; r. .lf<Tf#A (1880). J Sw. A Tr. 528 

(k) CUry T. banv (I 88 G), 21 L. R. Ir. 152. i!. 

(i) Olortr V. Smiih (1886), 67 L. T. SO; WynH v. /ferry, flSSS] P. 6 ; 

▼. Grsy. [iSSSi A. C. 401, P. tf.; Jntki Oood* of Jfoor«, 

P.44. 1 n Day m4nv.Z>cyfMa(18S4), 71 L. T. 6 SS. the presum pt ion prev ailed 
;.gsin$( the lestimouj of both the attesting witarwi; uiid in wtfeon v. 

Hotidard (1841). 12 Sim. 28, 34. SiUDwaU. V.-O.. Au^j^eMod that tho 
o?idence of witno^M B denying aooloxnn act which they li» 4 i attestod ought 
to recoiva tbo slightest possible aiUntion, a loggrsiion ciu^f appar(*iir ly 
with approval by L<»r(l Beooohaw to MeOte^^r t. TopMw(lS 6 b), 3 li. L. 

(^. 132.. t p. 156. 

(A) Wrigkt v. Ifo/ftrt, supra, at p. 682 ; O'Meavhrr v. 0'M4aghfr (1883). 

11 L. R. Ir. 1)7 ; WkUin^ ▼. Tiomer (1903)» SS L. 3.7) ; aod see Coodiuon 
V. Ooodieion, (1013) 11. R. 31, 218, C. A. 

(l) Cooper V. Bockett (1846), 4 Moo. P. (J. C. 4IS. 43S. 

(«) Cterj V. Barry, svpra. at p. 166, s. 

<«) As to competency of witaesaea. see title RrttitxcB. Vol. XlZl., 
pp. 560, 570. 

(s) Willi Act. 1837 (7 WOI. 4 A 1 Viet r. 26). l. U. 

Ip) lbid.,n. 17. An executor attesting a wdl ruiioot. however, take any 
bsoeBoial ioterret thereunder (/a tks Gooda of (.'fork (1830), 2 Curt. 320, 

330); see p. 656, 0 S#l. 

(f) Willi Act, 1837 (7 Will. 4 A 1 Viet. c. 26 , a 16 
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benefic'iarieR and their wives or huabands (r), are alt admissible 
witne>»sr.s to prove the execution of a will or the validity or invalidity 
theixMDf. 

Si' 0 -Sicr. Z .— tJfftrt ft/ (H/U hj/ WtU or CoUkil iQ IVitneM. 

I102> Any beneficial (a) devise, Icjtacy, estate, interest, gift, or 
uplHjintniont, other limn charges or directions for the payment of 
U(d>iB, Ko far as it concerns any person attesting tho execution of 
any wilt by which it is given, or the wife or husband of such 
person, or any {person elftiming under such person, or wife or 
husbiind, is null and void (t). AYhere there is a joint tetiancy under 
a will and one of tho joint tenants attesLs the will, the other takes 
tho w hole (a). 

A gift to a wittU'KS merely as trustee is valid {h ); but where by 
njoans of a parol trust a hoiiellciul ini crest is alleinpted to be con- 
Ivrml upon no attesting witness tho gift is. it scetus, voiJ(r), 
unless ])erljn|is where Uio witnesM at tlio time of attestation is 
unaware of the secret trust in bis favour (d). 

1103. A gift by will u> a legnloo is not forfetlod by his attest¬ 
ing H ccxlicil cnnlirunog tho wi)l('‘), unless he roeoivos a l^tMielU by 
ciHlicil, as, fur instance, if the cudicit uiakes a contingent gift 
al>sr)lutof/); hut the fact that tho codicil, hy revoking gifts in 
tho will, increases tho residue (d which be gets a sluiro is not such 
a Um<(IU<r/). Conversely, u codicil <luly executed cuulirtiiing u will 
couuintng u gift to un ntUsliiig witness to the will renders the 
gift valid (/«), and the validity twi ncquircMl is not destroyed by the 


{r) WilU Act. I8:i7 <T Will. 4 Zi i Vict. c. 20), s. IS. 

(•) A power io a Hill cuabliug a noli inter t runt ri^ to chargo profit co^U 
luraiUttt the lists(0 is Much s fHiscQcial iutcrest (lU /father, Jlurgea y. 
yinnit^mt (ISSS). 31 Til. D. OGO: He /*oolcy (ISSa). 40 Ch. D. 1, C. A ). 

(fj Wills Act, 1 n 37 (7 Will. 4 A i Viet. c. 26), s. t5. ThU priivision 
itiK'ft Qiil.imwrviT,ufTivi r] 11 vatioiiaiif ciuistruction ; thus, wbere a testator 
b> A will to vrlni'h liis iluu^htorV hu^^hand was an attiMina witness gsvi* 
ail bis n*ul and pcrMMial estate to bis wife for Hit*, lo bo equally divided 
betwi'CU such tif Lis ohildn u as should he living at her death, and in the 
ovoni of any of bis lUughlm being uiarricd at LU wife's dervaso, such 
proportion :v< they might be entitled to should be left to tlicin and their 
ohUdrvn. it was iiHd that tho daughter's children were Dot to be did- 
uppoiDfcd by hor disability, but tixik on inimcdiate interest in ber share 
as ronuntfl iu comaiou (A'e Clark, Clark v. HanMl (ItidS), 31 Cb. 1). 72); 
and HOC He Towneentl't AVoic. 7V>iriMfnd v. 7birA0tfnd (1866), 34 Cb. D. 
357 ; ./Ififm v. SUne, (J1XH1 I l*b. r>43. 

frt; Touno y. Datier (1863], 2 lin*w. & 167 ; and see Be tUctwooif, 

$4d^reare4 v. 7ircrcr (1060^ 15 Ch. 1). 5ll4. 

(5) i-rftKKircll V. Crenemell (1868), L. H. 6 Kq. 69. 

(c) Re Flreiitood, Sid^rtavet r. brtver. tjtpra. at p. 609. 

(><) O'Hrien r. ('oodon. [19U5] I I. K. 51, where PoRT£ft, M.K.. dodined 
to foUow Re /•lofttrood, r. IfreKtr, tupra ; and see r. 

SMtHtn, [1903] 1 I. R. 193. 

(s) He FUftwood, 5id9reares v. Brewer, tnpra : Oufnev v. Gnnicy (1655). 
3 Diew. 308; Ifcmpcsf t. rempe^r (1806), 2 K. A J. 635; Re Mareut, 
.¥arcu« V. Marme (1887), 56 L. J. (I'U.) H3(i. 

(/) fiuikin r. Bo^tre (1866), L. R. 2 Eq. 284. 
if) Gumeif V, Ounev, iupra, 

(1) Ander^oH v. Antfereon (1672). I,. R. 13 £q. 381 : Be Trotter, TroUer 
T, Trotter, [1809) l Cb. 764 ; Be AUm. Layborn v. Grover Wri^hi, [1894] 

1 Ch. 303. 
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legatee attesting a Bubse^iuent codieil(t). The ^ift is only avoided 
where the witness has atU^^ited the mstruineiu undiT which he 
takes (k\ and a gift in a will consisting of of )>a|>cr 

sepnratoty attesU^cl luny be good if the legatee not alU^tea the 
sheet on whirh his gift a}ipmrs (/>. 

1104. The marriage of a duvisoo to au attesting witm'ss after 
attestation does not affect the ^'alidily of the devise {m). 

1105. If luorc |) 0 .rsoiis than jiro nevesHary sign their names U> a 
will, tho prrsmu]>iii»n is that they did mi as wiUivHsos; and cm- 
sequeiitly legacies thereby given h) thoin or their sjiousits nro void. 
If more limn two jicrs^mK a]»]Matr tu l>o aticstiiig witncHSOs. s<»ino (d 
them being legalI'es. all tbo naimm may Iw im'hulod in tlie iirohale. 
so that the <iiu^siion whether the leg)it(M\s did or did not sign as 
witness os may Ih! dn'idml jini court of njuity(»l. Tii soma cas<w, 
however, the (nmrl of Podato lum ilsrif dtsih with tfiis 4|ueslior}, 
and Ims <mdUed tlie uixwva from the proJiutoO'). If after 

lion in eoniiileU’ a third |K*rKon ndda his miTne. the omrt diH*s not 
without eogonl evidnieo com'lmlo I hat the third ]icr.'s)u signed as a 
witness (o). 

Skct. Wilt hji H’liicJi PoH’fr in /vTi frMrd, 

1106. No api>oiotincnt made hy will in oxeiviM» of iiny |Kmer is 

valid unless uNeeutod in tlio nianm^r il for the duo esocution 

of a will; and every will so exceutctl, ko far as nxoeuii ^. 

and attoshUioM, is valid as an oitcmso of a jiowor of ai»iH>itiUuv,.L 
liy will although other soloiunities retjuirud hy th(t inMlrumeut 
creuliMg the are not olatervnl (y^). 

1107. A will a|)|s>intiiig irersoual pn»|xsrty is not drectivo until 
admittotl to prolmtoty). Any dc^cumeut rueognised as a valid 
testamentary itmtnuDeut by the I'rolmto vision ia ca|»i)do of 


(t) Ttwrpf'V. iUntwirk HSKI). 6 g. 11. fl. 311. 

{k) Rt iruUKt, TfuUtr v. IfoiUr, [jN.|»y| I rii. TM. 

U) iU CH}td$on v. (lOOS), US L.*l’. 300, 

(m) Thcrftf V. Uctltekk. tapru. 

(a) Wi^an v. liowhnd ()833|. II Hart*, l.^>7; doirnt v. Cronl (1873), 
'2 L. •!. (^11.) ^40; In the Good* of MHckfU (1841). 2 ('uri. UlO: 2n ike 
Good* of t'or€$t ()861L 2 bw. & Tr. 334 ; In Ou Good* of Uaino (1865). 
11 Jur. {S’ ^ I 

(o) HaiMcld V. Ratutfield (iHtiO), 8 H. L. i'm>. 22.‘>, 32s. uoto (c); /n the 
Good* of Snarman (ISOU). L. K. I V. L D. CCI; In tkt Good* of Murpkjf 
(1873), 8 f. K. Ko- 300; in Ikf. Good* of (JHSIO. 15 1’. D. 2. 

(«) Wills Arl, 1837 (7 Will. 4 A; 1 VjcI.c. 26). s. JO: mo, further, titles 
Co.sFLU T OF Law.'. \'«I. VI., pp, 228, 22fJ; I'owr.iis. Vo!. XXIIL, pp. 18 
et **q.y 26. 27 j Wmjfri/ y, Lovnde*. I'. 348. 

(a) Rot* T. Eircf \ 1744). 3 Atk. 106. 160 ; R* I'uiUnoo, Iij> jfarU Limo^ 
Aouk Board of Worko (1883). 34 Cb. b. 177. The rule, however, appears 
to be diHereet in Irebod. where mooey hon lH*en ordered to bo paia out 
of court without rfsiuirmg the Eagliih pMbaU* of the will oxemaiDg tho 
power to bo rescalea in Ireland {TrutUe An and TVuiU (1006). 

40 I. L. T. 70): mo Court of Probate Acl, 18.77 (20 L 21 Viot. c. 77). 
n. 22, which niakei u prubato roceivable io evidcuco iu all courts of f ho 
iloitod Kiuudum witbuut further proof thereof; and compare Ho TootoV* 
TnuU (US3), 33 Ch. b. 532 (SbaoEhai proban j. 
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ptiwer by wUl. 


rmbalu. 
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sm. 4. 

WlUby 
which 
Power io 
Bierciscd. 


Rngliab Knd. 


Komign bud. 


Oi UiVVHUCi. 


Operating as an execution ot a power ol appointment hj will over 
peraonal oeiate (r), and the protete of an English will made b; a 
aomiciled Engliatoan ia BiiflieieDt evidence of the due execution of 
the power eo ^ as fc^rmalitiee are eoocemed (<). To the case of a 
will of a donee of u |K)wer domiciled abroad probate mav be granted 
in England though llie will ia invalid bj English law, if valid 
according to the law ot the testator's domicil (0> or though the 
will is invalid by the taw of the domicil if valid according to 
English law (a); but in the latter case adeninUtration with the will 
annexed is nsually granted instead of proluito (u)* 


Part VI—Formalities of Will Made 

Abroad. 

StiTt, 1 .—ImttuirnJileis 

U08. The law applicable to immovable(/«) pro|>erty, namely, land 
of any tenure, is tho (ei loci rti $ittc, and theroforo the form alt ties 
re^piirud for the devise nr bequest ul iinmuvablcs, whether realty or 
personalty, and the validity of a will of lands in Eugland arc 
governed hj the ordinary teebmientHry law of England (r). 

U09. Tim devolution of immovables sitiiato in a foreign country 
is determined in accordance with tliob*.r sifui or law ol such foreign 
country (<0* The English courts have no jurisdiction to deter^ 
mine tho validity of u will dealing witli foreign immovables (e), 
but the pnK‘(«dsof sale ot land abroad must considered in an 
English ndinioistration as answering to the doM^ription ol pure 
jwraonalty (/). 

Skct. *1—<VorflWrs. 

U10> The law of the country in which the decoRM'd wan 
doiuicile^l at Iho time of his detUli rogiilntoH the dedsiou as lo wbal 
constitutes his last will, and as to whether uud how far it is valid, 


(f) Fol*«r, MqcCqU t. [1906] I Ch. 660, followloc He PrUe 

V. 11900} l Ch. 442. ^ 

(!) Ward V. Ward (1S4S), ]] BesT. S77. 

(0 DQrf$Ua V. Taana. [19001 2 Cb. 359. 

(a) 2n tUi Goods of UaUpburitm (l8C0),b. R. 1 P. & D. 00; In ikf Gaods 
oj EmUt, \ 1806] P. 209; Mnrpkp v. [I0l»01 A. 0. 440. 

(а) In tks OooiU of THfond, (1699] P, 247 ; In tks Goods of Vannim. 

[1001] P.330. ^ 

(б) As to what property is immovaHe. see title Cosfuct op Laws 
Vol. VI., pp. 106 si sso. 

(c) See ikid., pp. 219 s< $fq.» wberu the subject is fullr dealt with. As 
to piobate ol fonign wtlK sod ol wills dealing with foreign properly, see 
tillv Executoes AMD Admxmisteatoks. Vol. XIV.. pp. 163 ft 9 tO 
}nihsOood$ofOtnUlil\m).9LK.l,i^.H\, 

(s) See title Confuct or Laws. Vol. VL. n. 109. 

1 Bsaumoni ?. Olireffs (1968). L. R. 6 Kq. 634: (1969). 4 Ch. Add. 
; Rsi V. Hrt. (1602) 1 1. R. 461, 462; aud see title CoMruoT of Laws 
V cl VI., pp. IW. 199. 


»sn 
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vitliout ragArd lo place of his birth or of liis deikth, or to the Skct.I. 
aituatioD of his movable pm})erty (g). Kovablea 

The burden of proving tliat a vill ought not to be admitted 
to probale lies upon the |)urty iinjieaebiug it; but where the yotttgn 
party im|)eachiug ibe will eetablialiee the fact thni a ieatator had dpaiicd. 
lost bis English douiioih having gainod another else^^)(m^ and died 
in the ac(fuirod domicil, the burdon of proof is in such circuuibtunces 
shifted, and it lios upon the pnrtj propounding the will to prove 
that the law of the acquired domicil is such as to authorist* a will in 
the form proix)undod (^0* 


Part Vll.—Alterations and Erasures. 

1111. No obliteruticm, interlineation, or otbor alteration made in AMmiion^ 
a will afU^r execution is valid uhleAi^ duly eincuU^ilin. except ho far 
as (ho wonU or ufTect of the wjJI Iwfuro such alUration shall not 
be a} I parent^ Ah 

" Appiiront inoniiH apparent on an ins|>ec*tion of the iDstruroent, •• A))|*roou'’ 
not apparent by extriiiHic ovidonee (f). Wurds arc apparent if 

experts using magnifying glasses when neeessury can ducipher them 
and Mitiafy tho court Umt they have ilonu Ho(m): hut it is not 
allowable to resort to any physical interference with tho document 
so as to render clearer what tuny have lio(m written upon itf "). 

Where, by reason of obliteration or erasure, words arc not appar v:t, 
there is entire destruction jtro (aiuo of the will, and therefon* »o 
far a revocation (o). 


(c) iitf-mer v. Fre^nan (18^7), 10 Moo. P. 0. C. 800 ; iykick4r v. i/vm^ 
(IS6H). 7 11. h. !2I; Bnokin v. Wyiif (J86 C). 10 U. L. I'as. 1; Vritpin 
V. £><’^hoNi(1863), 3 Sw. ScTt. 06, UO; aud »*< litio OmrucT or Laws, 
Vol. VI., pp. 23j cia8q. A« to Uio forniolitlca n juirod in tho cane of a will 
hy a hritiHlj subject csocuk'd abroad, aoo fktJ., p. 226; an to probate 
orwillKoffoa*iguorr.M)elittoExscrTon$AKi» AtiwiHiSTKAToUH. Vol. XIV.. 
uu 103 ft Aa III tho cxi;rulioii of |>ow(*n by furriKn witla, no^ iitfra 
CoKmerr or Uws, Vol. VI,, pp. m, 220; Vol. XXUl., p. le. ^ 

(A) hremer v. Freeman, tupra. at p. 3^7, * 

(i) As to thi* form of ox<-cutinii of alleraliotiH, ser p. .^61. paei. As 
to unexecutedaltcrHtiouain a will prior to the lit January. IS38.iieePeeMf 
V. Jfnkinton (1830). 2 Curt. 273; In tka Goods cj streaker (1650). 4 
8 w. & Tr, 162 ; and comparo Banks T. Thornton (IS53), 11 Hare, 176. 
180; BenMon r. Benson (1870). L. H. 2 I*, k I>. 172. As to aduiitting 
codicils coniojningoraAUred to probalo without an action, see in lie Goods 
ofO'Bnen, (iOWlJ P. 208. 

{k) WillB Act, 1837 (7 Will. 4 k 1 Vict. c. 26). a 21. 

(1) in the Goods of i^eUvn (1630), 2 Curt. 337; /" Ue Goods of Tlofsjord 
(1874), L. It.'iP. &l). 211 i FJinckr.Comhe,llh\f4]V. 181; infAeOoMit 
oJMeCaU (1873), L. R. 3 P. & i). 94, 96. 

(tn) Ffintk v. Combe, envra; In tks Goods of /Primer, [18963 P* 86. 

(n) in tks Goods of florsford,supra. But paper pasted over theatnouot 
of a legacy has beeo removed by order of the court (ibid.); and in Jh 
lAe Goods of GUberi, [1893] P. 180, the court on]« red tho removal of blank 
paper which had been parted over the back of a toiUmcuury pai»er, to 
see whether what bad been written amounted to a rsvoeation. 

(o) ra«nl«y ▼. Woiton (1844), 3 Curl. 701; see p. 566, po«l; I'tiXo 
ExICUTOU AKD AuWlMSTEATOaS, Ycl. XIV,. p. 168. 
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PiiT vn. 
AlUntionK 
Kod 

Ensures. 
Time of 

AltentioD. 


Evuimee* 


1112- The burden ir apon the pereon v>ho eeeks to re).r upon an 
aUoration in a will to Ailduco some evidence that the alteration was 
made lief ore the will uaa cxocaied (pV In the absence of evidence 
the presumption is that alterations, interlineations, and erasures 
were made after excrutiou ( 9 ); and it the original words are not 
apparent the probaU: is granted in blank as to those words (aX 
if they are apparent, the probate contains the original words (b\ 
Very slight aflirmativc oviilance is, however, sulheieut to rebut this 
presumption (e) unlc>K the alUirations are important (dX 

The prosmnptioii may be rebutted by evidence of declarations of 
testamentary ittlenliou made hoforc or at the time of execution (r*), 
or hy evidence of other persons that tho alterations were made 
Ixiforo execution (/). Intermil evidence furnUliod hy the document 
itaidf may coriHiderod, and tho cireumMtmice that a clause would 
bo perfectly mean in gleHH without tho interlineation in material (<;). 
Any ovidcnco which, having ntgard to tho rircumsUncCH, reason ably 
leads to tin* (suicliision tfiai the ahrrations were mndo licforo 
execution is sulhcient (h), TIiiir, wdiere altenttions ore necessary to 
supply hlanks loft in a will, such as for the tiaiaes of li'gateea or thu 
amounts of legaeies, and these hlanks are afterwards tilled in, the 
preKiimplion is that they were inserbul Udorc oxecntioii: and an 
interlineation wliich apitoiirs to have lieon writhui with tho samo 
ink and the same ]>on os the rest of tho will, and whicli supplies 
a blank in the seuse, is presumed hi have lieun written before 
eteciilion <i). 

(p) V. Jiofkftt (I84C). 4 Moo. P. 1 *. C. 4)0; v. 

(IHCl). t flim. (H. s.) I la. la?; t. Grr^^ (lS*v4), U Jlo fi. M. A* (i. 
777, 780. whore probulo bad l»ooii irrsiiUd with the altcraiions; iSreviUt 
V. r}iUf (I 8 .M). 7 .Moo. V. r. 320: In thr dumU uf 7amr« (1858). J 
8 w, A Tr. 23H; OWro,vd v. //rtrrcy. flW7] P. 326, where the hijmsluroof a 
m>cr)iMl€odu*U valid:»tcd;iuintcrliurationinii fimt codiej] im the «arius p.igo. 

(r}) ^<*0 the I'luci oiled iii iiot«* (pi. 

( 0 ) /hic d. Hhallrror^t t. i*rt{infr IG H. 747 : h\ iiovilt of 

//•M»r)A(l830). 2thirt. 337. 

|5] In thf Gt>od$ of /Ifnmh (1840), 3 Curt. 360; In ihv (ioodn of J/artbi 
<1840). I lioh. Keel. 712; /.V Oauiten 16 ^V^ li. 212. 

(d) ITtfhonia ▼. Auhtofi (i860), 1 Johu. &' II. 115; />j (h^ Goodi of t>offu 
(1871), 6 T. K. Kq. ftOO. 

(d) A'ctartw T. Krigwin (1843). 3 Curt. 607 ; and M'C Iu tkt Goodi of 
f/indm^fck (1866). L. K. I P. A II. 307. 

(r) In f\e Goo<i$ of Si/kfo (1873). h. U. t V. A I>. 36. 27 : /<i thr Hoods of 
Ari4]m*oi»(l875), L. R. 3 V. St i). 353 ; Dot d. v. Palnifr. tupra : 

Dench T. hrntk (1877). 3 1*. 1). 60. 1u Trtf 0 <firortf v. Ooalttone (1886), 11 
App. Cas. 460. the House u/ Lords declined to ciprcHt: an opinion as m 
WBOther evidence of post-test amen tarv declar.atioos had been rightlr 
rooeiTC*d in v. SU Leonardo {Lnd) (1876|. 1 V. D. 154. A. 

(/) Tyltr V, J/erefconl ToyW#* Co. (I 8 OO), 15 P. D.2I6; see In the Goode 
of ihtonvood, [1892] P. 7. 

( 9 ) In the Oood$ of n<fith, [1803] P. 253; /w the Goods of Cadge 
(18681, L. R. I P. A l5. 543; Dench r. Denek, iupra; and see Doherty 
V fitfkrT (1890), 3.5 I* R. Ir. 207, where the attestation elause referred 
I^'uers]i 3 ‘ to 4 enuurea aod alrerationa *': In the Goode of Treebu 
(187A), h. R. 3 P. A D. 242; and see Ee Bay, Kerr t. (1804J I 

CU. 3K.321). 

(h) Moi»f V. .Vcors (U72). 6 I. R. Kq. 166. 

(r) In the Gt>i)d$ of Cadgo (1868). L. R. 1 P. A D. 543. This is 10 eeeu 
when the blaok u Oiled ia in penril (Aefl v. CAamer (1856), 33 Bear. 196). 
A vUuie iacoDiiftcut with the rest of the wiU. and struck out in poocil. was 
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1113. Where the testator iiKheates, as, for instance, by aatorts]is» 
the ])lace in the will where umttor writ Ion U^fore elocution is 
intendcxl to come in. such matter may be rci(:)r<kHl as a valid 
interlineation {k ); hut words following the eK^uLrd ]m% of a will 
cauQOt be treated as an interlineation merely becamu* Uioy complete 
an otherwise incomplete sentence in the exeented {Kvii i^l\. 

1114. Alterations made in a will after it is signiHl may l>6 
validated by a dno acknowleflpiisnt of his si^natnro siilvsiijnciiUy 
made by the testator (/if>, or by the signatures of the listator and 
the witnesses in the margin or in some c»ihor {lart of vUo will 
opposite or near to such uitonitious (n). The iniiials of Uio Umtator 
and the witiirsHes are (o), but the iniiials of tlio \vitncss4*H alone aro 
n<it(ji\ KullU'ient fr>r this piir{» 0 €<u The lostaler and wiinosHOs 
do not, however, futhl the statutory ns|uircment by merely going 
over their signatnroH with a dry }>on. There in list oilhor l>o an 
eircinion of the alteration or a ro oxcciitiori of Uie will( 7 K 

1115. IhiaUcstod altor.itions in u uill are VHlidah'd 1/y a Mth- 
M^:jiient codicil crmGrining llio will {i'\ iiniras it apimrs from the 
rihliril or othorwiKS Ihnl tlio altoratioas wore iimrcly dolilK’rative (s), 
Ixicause a codicil is a rvpulditMlioii of a will ami vivlidati‘s it at the 
time of exocotion of thn codicil (fj. If the eiHlicii lultoH no notice 
of ftlUTations, the presumption is that they were made afUrr the 
dato of the codicil, but this may Isj rebutbsl by evidence (a). 

1116. A will alien'd aftiT the testator's death iimst, if isisaible, .>o 
restored to the state in whicli it was at tlio docivasocTs death, ' d 
probate is given without Mich altoratboi (6). 


it'riori'd ill fkr (ifwh of 7'cntfr (IHUl), GO L. T. 00; and sco ftheh T. 
Hirrk (1S4S). I ICoh. f>of. G75. 

{k) fu the iiftiHlti of liiH {IS71). b. R. 2 P. A I>. 214 ; in tkr. OimuI* of 
drfettit'ood, P. 7 : In tkt (iooti$ of Il’Mic 11 SCO), l» Jur. (s. h.) ; 

Jnthe(itioiU ttf .Vai^A (ISS*0, •'^4 b. >1. (r.) OJ. hcu J^nard v. /v^aAunb 
[1902] 1’. 24a. 244. wlirre I wo sow iiOi'qHdated sheoU wnro hold riol to be 
ftltorstioio^ Hilhih tho WiiU A<*l. JHa7 (7 Will. 4 St I Viet. o. 20). h. 2b 

(b III the Coinit [ IS93| V. 2Sa : ami si o In Ike U**4,(U of White, 

[IS9CJ 1 ). lb 269 ; /« fAr iiotuln c;/(IHUH). 7H b. T. KI3; p. .7.*>0. nnU. 

(m) /n the HooHr of Dev ell 17 /nr. 1130. 

in) ^VilU Acl, IH37 (7 Will 4 4c I Viet. c. 2C), n. 2b Aa to tlif* fjupslion 
A'liPlhrr iuorv iliuii oimsurh alteration can bt^atUsilcil by a Mingle marginal 
pspiration, fM*c in ike (r04tdfi of Wdkinnon (18SI), S P. U. Hsi; In tJie GootU 
of rre/rty (1875), b. It. 3 P. A II. 242. 

( 0 ) In (he (fc/Hh 0 /IfUwitt {\HHtth A P. II. 110. 

(р) in (Ar (fitoiU of Sheam (ISSO), 50 b. J. (f 1 t.>; in ike Goode of 
Cunningham (ISCe). 4 Sw. 1'r. 194; im In the (iowU of Devell, "uyra, 

(9) Sre the cn<(i citnl in noto (p), eu^a. For IIk^ form of Atli MiAiion 
ol an altered wdl. hcw bncvclopisdia of ruriiis and I'rootHboiiH. \^»1. XV., 
p. 062. 

(f) In ike Uoodiof //««(1871). h. R. 2 P. At b. 3.7ft. 2.57; OWrayd t. 
TJareev, [1907] P. 326 (Hoeond codicil). 

( 1 ) in the Gowh of Heath, (1892] i*. 253 ; Tyl^v. Merekunt Taylore" Co. 
{I8IK1), J5 P. h. 216; sec He Hay, Kerr x. SUHnntr, [KKM) 1 Ch. 3)7. 

(f) See pp. 577 el eetf ., poet. 

(с) f/a«AtMcA V. Clndeu* (1848), 6 Notes of Pied'S, 163 ; In Ue Goode of 
8}/ke$ (I87:i). j,. R. 3 P. & II. 26.27 ; OAWalm"* 'fed ^Arii Imoi t. If A my afar 
(1663). 3 Sw. 6t Tr. 8b 89 (matUalmD). 

(A| In the Goode of Holfe (1846). 4 Notes ot CtuM. 40ft 
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Wills. 


Ibot. 1. 

Bavocation 
by Marriage. 

Uftrriftge. 

Koreign 

coArrla^e. 


Will In 
e»crclj« »‘f 
pgwTr nf 
eppginh(i*'nL 


Part VIII. -Revocation and Revival. 

Sect. \,-^Iletocaiion hy Marriagt. 

1117. Every will made after the Slst December, 1837 (r), by a 
man or woman, except a will made \n certain eircnmstancee in 
exercieo of a power Ofh ie revoked by bia nr her marriage (e), even 
though the will U tdikIo in actual contemplation of the marriage (/)• 

Such revocation Ukce (effect a» r^arda movables w'here the 
toBtator or tealatrix is domicilnd in England at the moment of the 
marriiige ( 7 ), and the domicil of a wife becomes at the luoment of 
marrhkge llio aatne ita the domicil uf her huHbitiid (h). The English 
courU rlifierminu the effect of marriage, as regards the revocation 
of a will of movables provioualy made, by the law of the country 
where the tenUtor or t^latris in domiciled at the luoniont of the 
marrijige Whore, however, hy the law of the douncil, marriage 
dooH not revoke a testamenUry tliK)H»Kilifm, a auliH^quont change 
of dotiiicil docH not affect its validity (t). 

1116. A will exerciaing n power of appointment is not revoked 
by the testator's aubsequent murriage unions the persons to lake 
in default uf appoinimenl taku in the onpocitr of the ieetator's 
heir, cuahunary heir, executor or administrator, or next of kin under 
the Kiatuteof DiKtrihiilioostt). The reason for this exception is that 


( 0 ) Willa Act, 1S37 <7 Will. 4 I ViK. e. 36). s. 34. Aft to wilU made 
befon* laan, hco }far»tvn t. Aec d. For {1838). S Ad. A El. 14, Ex. <'b.; 
jBTitrli V. Hodon (IB.IP). 2 Moo. P. C. 0. 51. 62 ; In ths Ooodt of ShirUy 
(1841). 2 Curt. 667. 

(d) Sco the text, infra. 

(e) Wilh \ct, JH 37 (7 Will. 4 A I Viet. c. 26 ). s. 18 . Tbc marria|*v innit 

be a IawTuI marriage v. Mrltc (IH.^O). 1 Sw. it Tr. 416 \ WorUr v. 

\Vartf.r ( 1 B 0 <»), 15 P. D. 1 . 12 ). A« tu marriagoft with a dt'ccMwd wife’s 
lift tor. ftco titio IlvahAMD ani> Wife. Vol. XVi., p|». 2 B 4 , 2 K.j. 

(/) 1% fko Good* of Oodyitold {18.>8). 1 8w. A Tr. .14 j Ulrray v. tiadUir 
4 Ir. .lur. (s*. s.) 91. For a rurm of aMcslaliun of a wdJ rntde uu 
ihiwamo day as but afitr Ilio tewtator'e lUArriage, xce Monro. PrAclical 
FonD>4. 5th c»d., p. 52. Fo? a foriu oi n^WTAl Afu*r niarriAgi* of a will 
ri'Vokod by iiuaria^o. ikh' Kelly ’s CooveyAorlug Draftsihau, 6lh ed., p. 352. 

(^] JU Mnriin, ]./iuMtulnn v. fieoOJ P. 211, C. A.; see title 

OoMFLiCT OF Imwh. Vol. VI., p. 227. Wiiere an English tesutrix marries 
A ScuTHniAii Aud thiv Afquirr» a s^iti^h domicil, her will is not thereby 
revoked (llVvlrmon v. NrAtroh (11105). 13 Sods Law Timvi, 604). As to 
proof of the rnatriiimuiAl Iaw ou this point, see Rt Martin, TjcatUiian 
y^Lomtalan, supra. 

(k) ifrtrfm. ffouttalan t. LssfCohtfi, $upra, 

(t) Wills Act. 1861 (24 4c 25 Viet. c. 114), s. 3 ; In ihf Ooodo of Riid 
(1666). L. H. 1 P. & 0. 74; /fi the of Oraot, fl904] P. 200. 

(l) WilU Act. 1S37 (7 Will. 4 & 1 Virt. c. 26). «. 18. The fact that the 
poTftons to txdce in default of appoinlment are the statutory next of kin 
of the appointor docs not prevent the exception applying if the gift in 
dortidtof appoiotmeoCis to them in another capacity, such os.for iuHtaoc**. 
Aschildrt n Ilf the appointor (is Mr Goodi of Filsr^ (1B58). 1 Sw. A Tr. 
133; 7 a Me <7oode of IVorfkis^R (1871). 20 \V. H. 260). Whore free- 
holds were in dslaoJt of appointnjciii limited to tbo irstatrii. her heirs 
and ASsignA, her marriage reroked her will exercisiog a power, the nxoop' 
tion in the 'Umtory provision not applying {Vaughan r, Fonderefe^^ 
(1863), 2 Drew; IS5, 104); but the exertion applies to a case where 
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tb« new family of the (eetator can derive no benefit from Buob 
revocation» be^aee revocation of the appointment only operates in Bevocattei 
favour of those entitled to take in default of appointmrnt [f). byMaim<e. 

1119. A. will cou) prising proi>erty not subject to a \)o\\vr of appoin t- VuitMl 
ment and also property subject to ap|K>intment by ilm tfAlutor, but rwoMtico bj 
falling within the exoeptioo in the section, is rovaknl by the 
fiubeequent marriage of the testator the property not i^ubjoet to 
the power, while iiolding good as an appointment under iho 
jwwer (m). 

Baer. fL—Foi««/ifry Urrorathtu 
Sos•S^M^‘. 1,—/* <^nfmxk 

1120> A will ia of its own iiaUire revocable, and therefore ibougb iinocitioD. 
a man should make his tee lament and last will irrovfwablu in Ihu 
atrongeeb and most express ten us, yet he may revoke it, Uniauso 
Ijih own act and doed cannot aher the judgment of law to make 
that irrovoculilo wliicli in of its own Jiniiiro ruvnc;ihIiM'0* 

1121. To etTuct a roviicalion tliore must Ut an intention to intfittiDA. 
revoke (o). If anvil ting is done by tliu Umiator or by bis dirouliou 
which, if tburo was uji iuLontiou to ruvoke. would ainoimt to a 
revocation, the prehiimplioti of law from such act is in fav<nir of the 
existouci^ of the oaiwtox rmicaudi, but tliis presumption may bn 
rehutU^d by uvidenco showing that the a urn at rewawU did 
not €iibt(/0. An act done without such iuUmtion is wlm !y 
inefTectimt (f), oven if such act roeiiUs in the d<uitrucUon of ' c 
will (a). TIjus, where a tcKtator destroys the will through m* 
Advortcnco</d, or ouder the belief that it is UHol<mM(c) or invalid (d), 
or has already l>ccn revoked (e), or whom he is drunk at tfio time 

lUe gift ill defaoH of appoiTitment is to tbe dckI of kin as diHtingoiiibi«d 
from statuLury uost of kin of the appointor 7ii Ihf. (iootU of iirVirar 
(iS60), L. K. 1 P. Sc U. e7i), As to iu« inoiiM Hg cif '*oczt of kin.” WiO 
pp. TC'i, 7 ."j0, yoit. 

(I) 7a fko Goods o/ TVaviVrl (1H67), L. K, f P. U. 3in; Jn tkf Ooo*h of 
IVoriAin^foa (U/l). W. U. 2m. 

fm) /nfko Goodfo/T^UMeUflSSO), J 6 i'. 1^ J H. Jlu^n^s Rrsninf udrnjjUA* 
trstioik with tbu wmanuoxed Jiiuited to tlto app^Mund pn>|>orly vas maiie 
to tbe widow. 

(u) Tyntor'i Cwte (ISlU), S Co. lUp. 61 h; see pp. Mifl. 5l0, an^. As to 
the effect of contracts uot to levoko a will, sec pp. riJ 4 . Ol“t, ante; us to 
revnoation of joint and miitua) wilK sne pp. >»J 6 . r»t7, anU. 

{o) Wills Act. 1S37 (7 Will 4 4 1 Viet. c. 20). s. 20 ; and nee p. 0S4. jiori 
A will is not revoked by any presumpUnn of in ten lion hsned on an ultnra* 
tion of circumsiances (Wills Act, 1037 (7 Will, 4 A 1 Viet. c. 20). s. IS ; 
see Re H^oUi* TthbU, Hardiety v. WelU (ISHfi), 42 CU. I>. 646). 

ip) Oniane v. ryrtr(17i7), 1 P. Wois. 343. 344 ; Jlurienwkav v. Oilteri 
(1774), 1 Cowp. 40, 02; and see pp. 364, .773 ei soy,, poet. 

(tf) ClurkMT. CWA^n(l 6 d 2 ), 23w. ATr. 407i JniheOoodeofTimnU/n 
(laSS), 14 P. D. S2. 

(a) Jamee v. Shrimpion (1S76}. 1 P. 1). 431; Cimee t. /<ot<ejo|r (1677), 

2 P. D. 251.253. i'. A.: tlarkeon w. CUirknoH. ^npra, 

(S) BurUiuknw v. Gilb«rf. tspm, per Lord .tfsNnriSLD, C.J., at p. 52. 

(c) ReardkUu v. Laeeg U897). 76 L. T. 2.7: >/<n*wi v. Skrimptan, tupra. 

(d) Gtloi r. warren (1872). L. R. 2 P. A I>. 401; In (he Goode of Thom on, 
evpra. 

(t) 8oott V. Gcoll (1650), 1 8w. A Tr. 256 ; Ciark$o% ▼. Clorksofi, $upra 
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of an alleged rerocation (/), or insane though he ma; afterwards 
recover (g), no rematioD resulU. 

1122. The intents ai to revoke must be aa clear and free from 
doubt as the original intention to bequeath or devise (h), and must Iw 
el )ow n ui t h reason al »l e oer lain ty (i). It m ust be a prebcu t intention, 
the i^NpreKBion of an intention to revoke at some future tinte or by 
somo future instrument not bein^ suflkient (A*); Imt a revocation 
accompniiied by the cxpreHeion of intention to nmke u new will 
which is not in fact made is net*6rtlic)es3 an effective revocRtion (1). 

The hitentidu to revoke may bo evidenced by ihe declaiulions of 
the tesUtor. esiicriaily if such docIaratioQs >Yoro contemporaneous 
with the act of mvocation (w), or such ioiomion may Iw itifened 
from the nature of the act donef/^). 

Once due execution of a will is proved, the buvdon of Klmtying 
that it has b»*eii revokoil lies upon ihoRe who set up revocation; 
and in the atisence of jiroof revocation is not proKumedfij). 

1123. Voluntary rovocutionip; of a w^ilt can new only he clTeitted 

in one or other of the foitowing uiodcs, nuinoly ify another 

\vill or co<lidl(r) duly execut'd (a) ; or (*i) by sonio writing (/) 
declaring an intention to vevnko Ibo same and duly executed as a 
will (s); or (H) by burning, tearing or otherwise destroying (a) the 
will, by the testator, or by some person in his presence atid by his 
direction, with intention of revoking ibo same, but do convoyancu 
or other uct made or done sulisoquently to the execution of a w ill 
of or relating to any real or persotuil estate tliereio comprisnrl 
uxcopt an )M:t by which such will shall be revoked as tliu staluu 


(/) Jh itie UtttHh of liniixtinglon, l\ 1. 

ig) Sanhif v. t'vnihnm (tflJL'i, I A*bl. 71; Horloife v. /iorUmf nS4*0. 4 
of i'iwn, ior». 1311; /h ftf OW/« of Shfitr (Ik3h;, 1 <*ur(. 1Hjr»; 
iti tkr (iMHlh of ihwurr lISoU). IS .lur. US ; fOnsf v. /iVwnl (|S73), 1^. Jl. 
3 l>. 37 i In thf (iiwU of (IHiai T. iSJ. 

{h\ JirfirU V. henrUimsi h. K. 3 It. j,. 160, 107 ; Hr Wifewk-, A*«v v. 
tffH'hirHi, IISUX] I i1(. •l\ 1*S ; Iht cl. lltaHf V. Uirku (1832). 1 i'l A f'ni, 
30. 24, Jl. L .; /a lAe OW-o//if« (1X77), 2 P. Dili; lie Frertiwn, /tope 
V. I |yiu| I i'U. UHI. r. A. 

(0 Haudficlti V. AcMJyk/d (1860), 6 U. 1.. 'Jaa. 'It'u 235 ; Tcmi (i.-HUra v. 
FoJuW/. FojnceUx, V«» (sru/tm. [1897) A. 058. C04. 

(k) tlcoburfg v. Jteckrit (1851), 14 583; see ItHrton \\ Ooitfll 

(1503), (>», Elix. 306 (» rase* uiuIit iho obi law); Thonute d. 7onfj» r. 
A'rdNf (1802), 2 Hast. 488. 

(^) Totmer v, Mimia, \ I!kC] P. PHI. 

*(«) (’IflrAer. Serippt (1852), 2 Kob. Keel. 503; Jakn^ton v. Juhneton 
(1817), I Philliin. 447, 469; Stritlf t. (Wp^rdSll), I Pliillim. 334, 338; 
OT«^N>ifl T, DutUr (1819), Milw. 97, 118; Magunt v. .VnraAoll (1833). 
Milw. 307, 311. 

U) Clarke v. Scripot, enpra : Sorik v, .Vorfi (1909), 25 T. L. R. 322. 
(0) flitrrit V. Ikrrau (1858), 1 Sw. & Tr. 153 ; Fprigge v. 5'priW ()808), 
b V I P. A I). 6U8; v. Prqxfn (1870). U. K. 2 P. 8: D. J72. 

O') tu revocatiun bv luarriagf, p. 562. ante. 

(<?( Will. Act. 1837 (7 \Vili. 4 i 1 Viet. c. 28), 20. 

(?) Ocr \*\\ 565 #1 fo;., |w#f. 

(•) 6w i»jK ,^47 el $eff.\ nnU. 

(l) Sow p. 568. pMf. 

(a) Seepp. 
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prescribes, prcveots tbe operation of the will with rcBiH»et to such 
estate or interest in such rt*Al or personal es^hite as the testator 
has power to dispose of by will at Uie tiuie of his death 

1124. As u ^ill speaks from the testator s deathand can only 
be revoked in one or other of the prescrilivd modes a testator 
cannot delegate the power to revoke his will after liis death ie), 

1125. A will i.H not revoked or the coustmetion themot altered by 
reason of any suUe(]uent change of domicil of the tostaturf/). 

Sc«-55Mrr. 2.-//if /.al<t MW (W/rij. 

1126. An earlier will is rcviiked by a later will or codicil eiprossly 
revoking such earlier will or all former wills(/j), no particular 
form of words is requiro<l for the purpose of <«r[octing such 
rovocation {h). An sspross clausa of revocation is not osstailiuUi). 
Ijiit if itiseried in general terms uporAlcs us u rule to mvoku all 
trstunumtary iuHtrmimnls previonsly oxornUid by thu tcslaU^rfi), 
ineftuling WstaTUOMlan* appointUM'iitHt/). Snch a cIuuno is not, 
however, conelnHivu ovidouco of ati intention to <driH*t a cumploto 
revocation {m), rind itiuy l>e show'n to havoUicn hi.scrtod bytiiislako 
and witbont Ihu approval of Ihn testator (pi). 


(M U’illn lea* <7 Will. 4 k \ Viet. e. 20). h. 20. Tlie result of thin 
|>ro\fhion i« Miai ihe narluv com^s in wliirb 11 won formerly lielU that i v.<l| 
was revokc'd by an ulleration of Ibo osUle of tbo lr«iaior arc no lorif^; w 
{F9r<lt V. Iff t‘onth (1801). 2M Hear. 572,503). Tho provision rofetn lo uu 
interest ot tho teKtotor rvinaiiiing io tbo pro|MTly. and does not apply 
e:ises where the rJiiii;: meant to be given Ugone (.t/wr v. Ituultrrk ( 1 841), 
12 Sim. 123. 133; Hhkf. v. Hlake (IKSU). 15 ('h. 1). 481. 487. followoug 
fhtlf V. (iiile (1850), 21 Jleav. 349). As to ademption by alteration of 
esUto. SCO p. 503. ; as to a eh an go hi the nature of iJjo pnifHTty 

HubjiTt (o a power exrreiM'd by wiM, ih*o lir •» I'owkks. VuI. XXIII., 
pp. 42. 43. 

(c) See p. r>oC. aiiff: pp. 591. 092. vo^L 

[d] Wills Aft. 1837 (7 Will, 4 A; 1 Viet. c. 26). m. IK. 20. 

{t) .^iork^cli V. HilkrrtUin (J84K), 1 Kub. Keel. 961. 

(?) Wills Act. IKGl (24 K 25 Viet. o. 114). 3* In ikt f/c/ocU oj UruL 

(J860). K. li. 1 !’• A* l>. 74 ; and S(*c In fSe Av/ofe o/f/roos. [1904J I*. 209. 

(^) WilU Act. 1837 (7 Will. 4 & I Viei. o. 2fl). s. 29. For pr>T>« duits of 
15Xpress elaUf^es of n^vocatioa, sco Kneycloiucdia of Forinr .md Precedents, 
Vol. XY.. pp. 399. 4*>0. 

(k) IHfls V. IHrkii (1805). 4 Sw. 6c Tr. 23. 30; C'of/reW v. f’olfreW (1872). 
L. U. 2 1*. sV U. 397. Tbe itisorlion in the alleMaUMii clause of words 
purporting (o revoke a previous wiilhu ooelTctt {In Ike (Jr>od9 oJ At kinttm 
{H. A-J.Ki883). 8 r. 165). 

(t) Jfempiftf V. 1^99on (J877j, 2 r. 1). 98. 107. 

(l) Sotheran v. Dening (1881), 20 Cb. I). 99; i t/UrtU V. (JotMt, supro. 

(l) Soth<ron V. i>ennr<y. supra; R* h'inqtion. M tfkins t. /Vyrr (1886), 
32 Cb. I>. 604, where a testamentary appoint uim it under a hjrecial power 
was held to 1^ revoked by a gencraJ ri:voratory clause; seo iJadeU v, 
Wiltoeki, 118981 F. 21. 26. 

(m) Dennt/ v. liarion (1818), 2 FMMim. .775; O'Leafy ▼. D^ugUtn 
(1878).) L. 1*. Ir. 45.50; andwM) A/cfkurn V. .1/e/Aue«(1817), 2Philhtu. 416, 
426: Gladitone v. JcM/y^irf (1849), 2 (Jurt. 6<79; hetnpi$y v. Jmmoh, tupru . 
Robinson r. Oatks (1877). 2 I*. 1). 269. 

{%) FoveU V. iToiicArri. LUk^M v. J/oioArfMl831), Madd.&U. 216; 
2n lAs Goods of Osvold (1874), L. K. 3 K U L». 162. itsoems that a mcra 
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The mere iniertion in & will of the words ** l&at and only will" 
does not necesf^rily work a revoeation of all previoos testamentary 
instruments (o); but where it is clear from the general tenor of the 
last will that thetesUitor did not intend an earlier will to remain in 
forcer ^e earlier will is revoked(p). 

1127. Part only of a will may be revoked {q). The animui 
revocandi must govern the extent and measure of operation to be 
attributed to an act of revocation which may be done with the 
intention of revnkhig the whole or part only of a will(r). Where 
revocation of part makes the rest of the will unintelligibler total 
revocation results (s). 

1128. Whore a latur unambiguous will deals with the testator's 
onliro property, it revokes all earlier wills, even though it contains 
no clause of revocation (t); and if the later will practically covers 
tbo sumo ground us an earlier one, it must be taken as Wing in 
substitution for it, and probate of tlie later will alone is granted (u). 
Even where the later will does not completely cover the whole 
snbjectonatter oi an earlier cue, if it can be collected from the 
language of the testator that he intended to dis|>ose of his property 
in a dirferont manner from that in which bo disposed of it by the 
earlier will, themlier insirumont ie revoked (fc). The more fact 
of making a subseqiioot lostamenUry disposition Joes not, however, 


misQudfnUiiding by the testator as to the of tlio in«rrtiou of a 
f lauM) ol rcvocatirpn w not suflicisat to jaatify the omiwiou <if the clause 
from the probate (rofhat t. KUione, (1^93) ]}. 

(o) Simpton r. Fo/(m. [1007] P. S4, following Lrmace v. Ooodbaji (ISOC), 
L. K. I V, 4c D. a? ; see Mtui t. Stoney (l»^67}, 17 1. Ch. R. 17S, where 
two wills, on I' doscrihcil as ^‘last" aod the other duplicate," were ad. 
mitfed to }»iobate, and the court of construction hold that tlio wi)] marked 
'* laat " was the real will, ijo the exprciM eoDiirmutioo in a third codicil 
of a will an<l one of two previous codicils docs not of itself operate to 
revoke the other codicil it'i/lUU v. PcIfinaA (IS83). 23 Ch. 1). 337). 

(p) in fAe Gtwit of if^tenrd (IS09], L. R< I V- ic D« C36; and sec In ih/t 
GoixU oj V<tckrli (1874). h. It. 3 V. St P. 153. i.^6; In ikt Goodu of De h 
.S’owiojrs (1873), J*. 11. J P. 5c D. 42; Pepper v. Psyper (1870). 5 I. B. Eq. 
85; Ontto v, (rifbcrt (1854), 9 Moo. P. u. C. 131 (persoDal ostatc), over' 
ruling on tlus point PUnfy t. iresl (1845), 1 Rob. £ocl. 264; i'rcemun 
T. Freeman (1854). A De 0. If. 5; C. 704. C. A. (real estate); Demptey v. 

(1877). 2 P. n. 58: //cslie v. Xcffb'e (1872), 61. R. Eq. 332; In fits 
Ooodi of O'Connor (1884). 13 L. R. Ir. 406. 

iq) Wills Act, 1837 (7 WiU. 4 5e 1 Viet. c. 26), a. 20. For forms of 
codicils revoking part uf will, soo Encyclopindis <jf Forius and Precedents, 
Vfli.xv., pp. 545. 646. 

(r) lU Wkito (1879), 3 L. R. Ir. 413, 416. C.A. But a mere recital of the 
testator's object in revoking a gift docs oot, it seems, limit the operatdoo 
of an absolute revocation [iJoJder v. IJovell (1803). 8 Vos. 97). 

(s) Leonard r. Leonard, [1902] P. 243. 

(0 1% the Ooodi of Paimor, Palmer v. Peat (1889). 56 L. J. (p.) 44; CadeU 
V in iwi#, (1S08) P. 21; In the t$tate of Bryan, [1907] P. 125. 

O'Leary v. Ifotiglaee (1878), 3 L R Ir. 323. C- A.; Dempm ▼. 
Cowien, tupn : In rAe Ooodi of Tumour (1886). 56 L. T. 671; In the Ooode 
of palmer. Palmer v. Peal, mpra; r. 3/*Cay (1889), 23 L. R. Ir. 
136; Cadftl t. Wileoekt, mpra : ud see Ckieheeter v. Qua^fagee, [16951 
P. 186(ooairil.). ^ y J J 

(tf) i)tmp6ey r. Lovion, inpra, at p. i(i3; iu ike Betale of Bryanfeupro, 
at p. 129. 
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work a total revocation of a prior will, unless the latter expressly or Sect.! 
in effect revokes the former, or Uie two are incupeble of eteuding VoluntarT 
together ( 2 ). Rerooafloii* 

If there are two wholly incoasisteot teelamentar)* documents of the 
same date, or uadated, and it cannot be aecertaineU which of them 
was executed first, neither document cun be admitted to prolate (a); 
but in the absence of express revocation, a later ioconsis^nt 
disijosition wliich is not valid in itself doee not revoke an earlier 
disposition (6). 

1129. Where a subsequeut will is not forthcoming, the burden of nubM- 
sbowing that it revoked an earlier will is on the person alleging nusniwUi. 
revocation, and there must be proof of a differenco of disposition (c). 
Accordingly, whore a testator makes two wille and the later 10 lost or 
destroyod, unless there is evidence to show that it expressly or 
impliedly revoked tho earlier will, in which case the result is an 
int^lacy (d), the earlier will ie entitlo<l to probate (e). 

1130. Where there are several tealainoTitary inslraments which ivil;iiwv)n. 
are not wholly inconelstont, they arc i^usidered, bu far as they can lUieotviUi. 
be read together, as constituting the last will of the testator (/); 

for any number of lostamciitary iiiHtruments, wltatover be their 
relative date or in whatever form they may Ih}, can be admitted to 
probate as together constituting (ho last will of tho deceased Oj). 

The established rule ie not to disturb the prior disposition furtli> r 
than is absolutely necessary for the pur]x>so of giving effect to 
later one (fc); and tho presumption against impUisl revocation is 
strengthened where tho tostator uses words showing an intontion 
not to alter his tostumootary disix)sition except in certain speciho 
respects (i). The question is, wli&t dipposition did the ((Stator 


(f) lfmag 0 v. Goedban (ISC$). L. It. J P. d V. 07; In Good* of 
PeUhell (IS74). h. It. 3 P. & D. 153; In tht Oointi of {1001), 84 

L. T. 271 j To^Htond v. Uoort, (M>65J P. 66. i'. A.; Simpion v. Fox^, 
[ie07J P. 54; Jifevet V. /(Trews, [jisai| t 1. K. 321. 

( 0 ) Pkipp$ V. (1751), 7 Bru. I'drl. Taa. 443; Tow»$r.nd 

T. ifoere, [1905) P. 66, 1. A.; tojlw'v. firtoiiey (I8U7), 17 1. Cb. K. 
178. 

ib) Itf FM^ood, Bidgreaou v. i)rrw<r( ISSO], 15 Cb. D. 504; Duguid 
Frotfr {1866). 31 Cb. D. 449; and comparo Uortey v. IfcMiioldton^ [1805J 1 
Ch. 44<J. C. A. i but see Baker v. fihry (1874), 33 \V. K. 147. 

(0) Cuito V. O'tfterT (1854), 91400. V. C. C. 131. J47; Ooodricki d. Bolfc 
V. Harvood (1775), 7 Bro. Pari. Cos. 489; and see in the Goods of liebax, 
Sanger v. Uart (1807), 77 L. T. 374; Wood v. Wood (1887), L R. I P. dtD. 
3U9. following Jirovn v. Brown (1858). 8 £. 4^ B. 876. 886. 

id) U'W V. 

is) Ueilier v. BMer (1884), 9 P« D. 237; iidehins v. Hated (1693), 2 
Salk. 592; Dickinson v. StMpk (1861). 11 C W (K. 8.) 34). 

(/) In ike Goods of Budd (1862), 3 8w. At 1'r. 196; Birks v. Birks { 1865). 
4 Sw. & Tr. 23 ; Lemage v. Goodbon, supra : in th^ Oottdsof Fenwick (1867). 
L. R. 1 P. & D. 319 ; In Iks Goods of Griguk (1812), U ii 2 P. At D. 467 : 
In Iks Goods of Pstdbdl. sapm ; In ike Goods of //urtlsf (1880), 60 L. J. (r.) 
1; In ike Goods of Uodgkinson (1893), 69 L. T. 150. 

(s) Lomags VrOoodban, supra: Townsend r. ifsors, titpra. 

(a) Farrer v. St. Catharinss CoUsge. (-uwbnfige (1878), L. R. 15 Kq. 19# 
W FoUeU V. Fettman (1688). 88 Ch. D. 337. 
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intend, not which or srhat numi)or of poolers did ho desire or expect 
to l>6 admitted to probate (fc); conseqaently the presumption of 
revocation, arising from apparent ioconsiateiicy of testamentary 
instruments, may br rcluitt^ by parof evidence that the testator 
did not intend revocation, where there is some ambiguity on the face 
of the documents as to whether the deceased meant the particular 
disposition to lie part of hie will (f), or by extrinsic evidence of 
surrounding circun):<tnnceH (m). If, howover, there is no ambiguity 
on the face of tlm |Nki>ers, parol evidence cannot bo admitted to show 
that res*ocation was not intended (a). 

1131. Wlicru a will is revoked hy a Bulmequent codicil, the 
question whether an intermediate cmicil is also revoked is one of 
conHlnirtion. If tbo revoking ccxiicil distinguishes Itetwrai Uie wdll 
and subsoqueot codicils, as, foi iiisUnce, by date, the latter arc not 
rovt>korl (/>]. 

Tho revocation of a will does not now revoke a cixlicil lo it by 
iuiplication (r), tur u [iroiHirly execule<l lisHtamentnry iNqirr can only 
bo revoked hy the methods pres<^vil«<l by stalutetd); Imt upon 
proof that a tesUtor hy cutting off his signature U> liis will intends 
to revoke a <H)dicil to it wriltcn on the same piece of {mper, the 
codicil may also 1)6 revokiHl (c). 

1132. A writing declaring an intootion lo revoke!/) a will roust, 
to be olToctual, bo exocnteil m tho manner in which a will is voquirod 
to 1)6 osecuted (/)). Such a writing is )iot, htjwever, admitted to 
probata (If) unlt>H6 itsoll of a testamonlary churaclor (i). 


{k) J)nap 0 fy v. iHiwtoti (1K77). C P. 1>. )07. 

(f) liuKftf*l V. Engtr (I8J4), Mila. o4.'>, 348 ; t'atrrfU v. Jotus (1810), 3 
Piiilliiti. 434. 4fK: lilatkviKni v. JPawn (1783), 3 PhilliiD. 45S. n. 

(w) Jfuitfrv. F/tHck (I87l>), 5 V, 1). lUO ; 2 'a14»n v. 11803] 

r. 247 ; thf hMv of/tr^an. fl0()7| T- 125. 

{a) Tkvrnc v. Hookf (1841), 2 Curl. 7ue; arid sre Coffmj v. EUioru, 
[1803J r. 1; In ike (tood$ of (Jhajman (1844), ) Kob. Keel. 1; UaU y. 
Tokffovo (f8.)U), 2 Kob. ^crl. 318. 

(/f) Faner v. 81. Catkariiu'B (*olUoe» CoMbrkige (1873), L. K. 16 Kq. It); 

pTxUt T. Fran flB44^ 14 Sim. 129. 

{€) Block V. (186b), L. K. 1 P. Sr 1). 0H5, diupproving 

fk»un V. irofceU (1847), 5 Notes oi i'ases. 623. and Orimicttod v. 

(IKUO). 2 Sw. ic Tr. 364 ; and see In /A<* Ooodi of Satoge (1870), L. R. 2 
1*. 1>. 78; 7n the Ooodt of Turner (1872), L. R. 3 P. 6t I). 403 ; Farm 

y. 6t. Citihitrine'o CoUegt. Onuhritig^, rupiu: Tagori v. Hooper (1836). 
1 Curt. 28b; la the Goode of /laUiv'dl (1846), 4 Notes of Cases, 400; 
Iwthe Goode of flntton (1863). 3 Sw. ^ Tr. 66; In (As Goode of KUice 
(1863). 12 W. U, 353: la (A« (loods (1865), 11 Jur.(M. s.) 184; 

O'at^/iner ▼. Courihopti 1886). 12 P. D. 14; fn the Goode of VUinente, [1802] 
P. 254; iW V. Brooke (1806). 75 L. T. 455. 

(rf) Wills Act, 1837 (7 Will. 4 A 1 Viet, c, 20), as 18, 20. 

K^] In ike Goode of BUckUy (1883), 8 ?. D. 160. 

</) As to what amounts to such a declaration, see la (As Goode of Goeling 
<l88li,. II \\ H. 70. 

(4; >ViU^ Act, 1837 (7 W'ill. 4 A I Viet c. 26). a. 20: see p. 547, aiiU. 

(A) In Ike Goode of Fraeer (1869), L. R. 2 ?. 6; D. 40; Iniko Goode of 
UfTc, [1005) 2 1. H. 540. Ai to the form of graut of admisistradoD iu such 
a ease, sen liile KxaettOBS a.vp AuuiNi^TaATOBS, Voi. XIV., p. 105. 

(i) /a CA« Gooiie of Duranee (1872), L. R. 2 I*. A D. 406. where a letter 
iigusd by the tvxiator and doly attested dlrsetiDg liii brother to obtain hie 
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St B-Sect. X —Hy fie$trwiwn. 

1133- A will may be revoked by burniog, (eariug [k), or otherwise 
destroying it, liy tlie lesUtor or by some person iu his presence 
and by his directioo, with the intention of revoking it(0* For 
this parpi>se there must bo both an act of destrucUou(f;t) and an 
intention (n) to revoke, and the will most bo actually iujurod (o). 
A syinlK)lical dostruction is not suriU*ieDt(tH). Nor is a will rovi^ked 
by being destroyed by niiBUike(/0 or in n &t of madneKa(r/\ since 
all the destroying iu the world without intention does not revoke 
a wilt (r). 

Tl 10 intention to revoke a will wholly or in part may bo evidenced 
by proof of the oxpressod intcotion of tlie testator in doing the ai't, 
or of circutujibinces from which it may be inforre<b or by tbo shtie 
and condition to which tlie instrument has been replaced by the 
act itself (s). 

1134. Tht) destruction animo rrrtMaHtH of one juirt nf a will 
es;cculo(l in duplicnto uruoutiU to a revocation, whether IkiIIi parts, 
or only one part, was iu the (HmsesHion of the t<mUtor(0; and tbe 
presuinptum g^'ucrally is timt by such destruction the loHtator 
jutendod coiuplcio revociition. This presumptiou is not so strong 
where the testator destroys otio of two dupliattes both in bis own 
pObsesHton, osiK'cially if ho has previously ina<lo alterations on the 
part so dcslniyed (a>. 


will and bum U uuruad wa4 iudd to revoke the will; tuOt^ duihU 

of Huhlnird (1805). h. II. 1 i*. A: D. 63 ; lnlh$ QootU of Uickt (ISGU), L. K. 
IK fiiD. flS3. 

{k) 'rbis iududes *' cutting '* {Ifolfkit v. Knight (183$), 1 Curt. 788 ; In 
ihe Oood¥ of (Jookt (1847), 3 Not«s of 3DU). 

(/) Will# Act. IK37 (7 Will. 4 h 1 Viet. 2f»), »». 20. 

(m) Vhu%e r. htvtjo^ (1877), 2 P. U. 201. 'JS3. A.; Aurfirtf v. 

Motley (IsaS), 12 C. U. {s. 8.) 014. 

(ft) Fovell V. yw«(l«a0), J,. U. 1 K A; 1). 20$. 212. 

(c) (iiU$ >. irurr^tt 0872). L. K. 2 I'. &. iK 401. TJic ohjtH'i gf lljii 
.Statute of Frauds (2$ Car. 2, c. 3), and of ilii* Willa Art, 1837 (7 Will. 4 6t 
\ Vlct. c. 20}. was to prevent the proof <U n'voeatiuii clopendiog ou parol 
evidence [D^ d. Heed v. /forrw (1837), 0 Ad. A; EJ. 209). 

(p) (}ihi V. irarrcn, HUpra : In the 0ood$ of Tkonion {1880}, 14 V, D. 
$2; BeaMcy v. Lacey (1807), 67 J.. J. (p.) 33. 

(j) Lrunt V. Vrunt (1873), L. U. 3 P. ^ O. 37 : and M'O p. 504. ante. 

(r) Cheete v. f^rejoy. eovm. per J^UVA, 1«.<I.. at p. 2.'i3 ; and mm Iu 
Oood$ of King (1851), 2 Hob. Eccl. 403; in th*f OooiU of C'oUman 
(1861), 2 Sw. k I'r. 314; Ctarkion v. Clarion (1HG2). 2 bw. A; Tr. 407 ; 
In tke Goodi of ThomUin, eupra; In the Goode of ilraeiingtcn, |1902] 
P. 1. 

(v) C’kirAy v. Seripjte (1802), 2 Kob. GG3. .7G7; In Ike Good* of 
MaUy (1887), 12 K U. 134 ; Vkrietmae and VhTttlnne v. Whinyatee (1663), 
3 Sw. & Tr. 81; Tfebnr v. Loan (1889). 14 P. D. 49. 

(t) Oftioaj V. Tyrcr (1717), 1 P. Wms. 343, 306; Bnrieuehaie v. (?t{6eri 
(1774), I Cowp. 49; ISoughey ▼. Jforelon (I7r>8), 2 Lee, 632; Riokarde t. 
Jf«m/ord (1812), 2 I’UiJhm. 23 ; Coltia v. (1820). 2 llag. Ecc. 26G; 
2ft the Goode d Siadc {Lady) (1869), 20 L. T. 330; Jonee v. IJardijig 
(1887), 68 L. T. 60; Faige v Brooke (1806). 76 L. T. 465 ; Pmherton v. 
Femherton (1807), 13 Vra. 290. 

( 0 ) Pemberton r. Feniherio%» euwa, pvrLorfl KMaiKE, L.C., at p. 310^ 
In the Goode of Saine (1847), 6 hetes of Case*. 621. 
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USfi. If & tsdtstor iesTSs uofinUhed ths work of destroetioD whioh 
he hatl comtneQead* uitber in coueequence of the remonstrsDce or 
interference of ft third person or b; his own voluotar; change of 
purpose, the will is unrevoked, the inteotioo to revoke being itself 
revoked before the act was complete (fc). Similarly, probate is 
granted of a will tbe signature to which has been partially erased 
and rewritten (c), or where the testator has cut out but replaced tbe 
part containing the sigoatures of tbe witnesKOs (d), hut not where 
the teetator'g signature has been cut out and pasted on in the 
previoos position (e). 

1136. Destruction by a tliird person in the presence and by the 
direction of the testator is effectual (/). On tbe other hand, 
destruction by the testetor's direction, but not in his presence, is 
innlTectuftU^): nor can tho testator revoke his will by subsequrat 
rutiliciition uf a proviuus unauthorised act of destruction by a third 

J ers<JD(/i). A testator luay, however, adoi»t his own previous act of 
ostruction (t). 

1137. There must be such an injury, with intent to revoke, as 
destroys tbe entirety of tho wilUI^); but it is sufficient if its essence 
as a will, though not the materials of which it is composed, are de- 
etroyod (l). Thus, cutting off the testator's signature {in) or scratch* 
ing it out (h), unless done under a mistaken Ulief (*>), or cutting off 
by the lesteter of tlio signature of attesting witnesses, if done animo 
rrvncaTfdi, works a revocation (p) unless otherwise explained (q), but 


(6) Zio^d. Perkfi ▼. /Vkrj (1820), 8 Jt. ^ A\i\. 489; and s^e In 
GomU of f'tiibfrn (184J). 2 (*urt. 832; fJiM v. A/mi (IS.'iS). I Sw. & Tr. 
18r» i eXcw V. (1877), 2 P. D. 251, C. A ; Andrtio ▼. ifofley (1882), 
12 i:. h. (N. 8.) fiu. 

(r) /n OowU of AVtinefl (1883), 2 Nrw Kep. 461. 

{d) In ih Ooodo of Eeko (1882), 2 ^w. k Tr. 600; and see In lAo Good* 
of tic Bodt {]><iron) (1847), 5 Notes of 180. 

{$] Ml ¥. Foikcwll (1870). L. B. 2 i’. k D. 148; JUapneii t. UatcUon 
(1881). 44 L. T. 686. 

(/) Wills Act, 1837 Will. 4 k 1 Viet. e. 26), a. 20. 

(tf) In <A« Qf>i>d$ of Deddi (1857), Dea. k S«. 290. 

(h) OiU r. am, [1909] r. is?; and see MiUt v. Midvard (1889), 15 P. D. 

20 . 

(i) Jnmet ▼. SXrimjtion (1876). 1 P. D. 431. 

(i^) Pnes ▼. Powell (1838), 3 U. 8: N. 341; Doc d. Reed v. HoTTie (1887), 
6 Ad. k El 209. 

(f) Bobbtt T. KnigJU (1638). I Curt. 768, 779, 780. 

[m) In the Goodt of OuUan (1868), 1 Sw. k Tr. 2.3; In the Goods of Levit 
(1868), 1 8w. k IV. 31 • In the Ooodeof Simpecn (1859). 6 Jur. (k. s.) ISO A; 
fhhbey. Knight, enpTO: IfeUrerv. Armstrong (1856), 4 W. R. 770; ^eUv. 

SHpra. 

{n) Jn lAs Goode of Morion (1887), 12 P. D. 141. But where the sigua- 
IS legible the will is valid (In (6e Goode of Godfrey (1893), 60 

(s) sUmford T. WkHs. [1901] P. 46. 

(p) tfdliamt V. TVIcy (1858). John. 530; In the Goode of DoUow, Bvans 
T. DflAcw (1862). 31L. J. (r. v. k a.) 128. 

(4) In th* OfH>de of If Msr (1879). 49 h. J. (p.) 29 ; and tee Re White 
(1899). 3 L. K. Ir. 413i 0. A. The accidents cutting through of a witness's 
Q^aturs is not a revocation {In ike Goods of Toylor (1890), 63 L. T. 
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the erasure bj the Tritnessee of their own signatures docs not revoke ^ 
the will (f). VoluntsiT 

Where a portion of e will not noceasarj to its validi^ as a BeTeeation. 
teetamontory instrument is destroyed, the question is whether the 
portion destroyed is so important as to raise the pn^i^uTuption that datractioe. 
the rest cannot have been intended to stand without it. or whether 
it is unimportant and independent of the rest of the uij](s). 

Where a testator destroys some sheets of a will and suWtilutes 
others, but does not re^eiecote the whole will, there is arevoca- 
tion (t); but merely tearing off part of the commoncement ol a 
will (a), or a clause containing legacios ( 6 ) or appointing executors (r), 
does not necessarily revoke the rest of the will 

1138. A will is not destroyed by being struck through with a CinAeuinc. 
pon(d), even though done revocandi(e), for cancelling is not 

now one of the modes of revocation (/). 

1139. Declarations by the testator that ho bad destroyed his will Kfidenos ol 
are not adoiissildo to prove the fact of destrnotion. but tliey are r^^oesUon. 
admissilde to prove his intention to revoke it, from which the fact 

of destruction may bo inferred O 7 ). 

1140. Where a will is found destroyed or mutilated, in a place in VrsnumpUoa 
which the lestator would naturally put it, the presumption ib that 

the testator deatroyod it, and that the destruction was done avimo 
rcwanili{ft\ and if there is a c<Hliril utter the execution of U/) 
codicil (i); but this presumption is only ynmdfceif. and nni^ 


(r) Margar^f v. Jiobinion (1886). IS P. 1). 8; and sao In lAe (inod» of 
Ortfn\pood» 11802] V. 7. 

{$) Clarkf V. gcriMi (1852), 2 Rob. Reel. 863; Ke (1870). 8 
L. R. Ir. 413. C. A .; wontird v. lAcnttrH, f 10021?. M, 248. whi-re the last 
tbn^ftliiyjU of a will wtro unintelligible wilheui bo Ami Ivo sbeaU, which 
had been destroyed, aod the whole was held to ? invoked. 

(i) TreUtnr t. JMtn (188C), 14 ?. 1>. 49 ; and mo (hiU*in v. Grovo (1888), 
20 Heav. 84. 

(d) 7n tho Gooda of W 0 od\fortl (John) {1871). L. K. 2 P. 8' T>. 206. 

(8) In Oooda oj Kekon (1873). 6 1. K. Kq. .180^ and xee GhHHnuia and 
CAm/mos v. WhinyaUa (1863). 3 Sw. & Tr. 81. 

(<) In (As Oooda of Laack (1880), 63 1*. T. 111 ; In the Goo<U of Jfofey 
(1887). 12 P. D. 134. 

(d) Stephana v. Taprstl (1840), 2 Curt. 468. 46C. As to revoking a 
bequest by pasting paper over the name of tin* legaW or the amount ol 
the legacy, sec 7n iAs Gvoda of Horaford (1874). L. H. 3 P. dt D. 211. 

(s) in tha Gooda of Brewater (18.VJ), C dur {s.n,} Ofi; In Ike Oooda of Hoae 
(1846), 4 Notes of cases. 101; Banaon v. Benson (1870), L. B. 2 V. 8z D. 
172. 

if) “Otherwise destroying** in the Wills Act, 1837 (I Will. 4 Si I Viet, 
e. 26), s. 20. means deatroyiug by some method ejusdem generia with those 
dMcribed io thut proviai<»u (ISlsoAstu v. Taprefi. aupra). 

(g) Kean v. Keen (1873), L. R. 3 P. 8c I). 105. ^ $ir J. IIinrbr, at 
p. 107 ; In the Gooda of Sykes (18731 L. R. 3 P. A D. 26 ; In ihs Oooda 
of Malays anpra. 

(A) DovUa V. Ddtnei (1753), 1 Lee, 444: /wxmAett t. XamAsR (1831), 3 
Hag. Ecc. 568; In Iks Goods of Laaeis (1858), 1 8w. k Tr. 31: Elma 
V. A’lmi (1858). 1 Sw. k Tr. 166; Mognaai r. BateUon (1881), 44 L. T. 
686. 1q AAAcei And Hsarman v. WiUsisnd (1886), 2 T. L. R. 28. a btauk 
tbeet of paper was found substituted for the «ih. 

(t) CAn#l«M flJid ChritimAs ▼. Wkiasyoiaa, anpra. 
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rebutted (A;). SiiDilarly, if a will was last traced to the i)OBse 8 sion 
of the textator aud is not forthcoming at his dcceaRe (Jlr)» there is a 
primafoeit presumption, in the absence of circumstances tending 
to a contrary conclusion, that the testator destroyed it aninu) 
rcvocoiuli ({)• This does not, however, involve a )>resQmed intention 
to revoke duly oxecuiHl codicils to such will which are forthcoming 
at the testators death, even though such codicils contain references 
to the will (m) and the will is known to have been destroyed by 
the testator (n); and the presumption may be rebutted by evidence, 
which, however, mu.>t be clear and satisfactory (o). Recent d<^clara« 
tioiis by a testator of satistaction at having settled his alTairs (p) or 
of good-will U>wards the i>er 8 ond l)onef)ted by the will, or of a<ll)eronco 
to the will and to tlie contents of the will itself ( 7 ), may bo used for 
this ]>urpose. A declaration by the testator of adherence to a will 
may Iw nnMNV<Te<l by bis declarutions to u contrary efToct(r). Thu 
presumption may, it Hoems, also I to rebutted by a con side rati on of 
Ibo contents of the will itself (<), or by showing that the testator had 
no opportunity of desln^ying the will, or that it had l)oen lost or 
destroyed without bis pnvity or cons<mt( 0 * 

U41- Where there is proof that the will was duly executed by a 
lostaior who afterwards l^came insane, and it is luutiliitCHl or not 
forthcoming, the burden of showing that it bad been nmiilatod or 
destroyed by the testator wiicii of sound mind ie on the party 
alleging revocation (a). 


PUS-!>KCT. 4 .— /tCil/riUion. 

1142. Revocation by deHtriiction, or obliteration, or by subso- 
(juont will orctKiieil, uiay be conditionHl, and if Ojo comlition in 
f|UHStion i» mifulblb^l the revocation fails and the will, as mmiu 
liefornsncb revocation, remains npe^rative. 

In all cases of revm*aUoti by destruction or ub 1 i(eruti<ui. the 


(k) Paitfn V. PovUon (JS.*'S), 1 Su*. 6: Tr. 55. 

(i) Wtlck V, PkUtiffM (1830), I Moo. C. C. 209: hekersUy t. VUtU 
(1860). Ij. it. 1 P.A; l>. 1^81; Ht. LeomtrtU (Armf) (187U), 1 P. D. 

154, •IT, r* A.; In the iJood$ of •SAatr (1858), 1 8w. 5*Tr. 62; in ihfOootU 
of Broun (1858), I Hw. L Tr. 32; In (ioodeoj /VW, v, Hart 

(1897), 77 L. T. 374; Alhn v. Morri$ou. [IftKiJ A.V. (JOJ, p. r. • Jn the 
CootU ofPagH (1913), 47 I. L. T. 284. 

(m) Jilark v. Jobbing (1869). li. K. I j*. h: \). GS5; ({finliMer V. Vourikopc 
(1886), 12 P. 1). 14. 

(tt) i« ike Ooode of Turner (1872), L. K, 2 P. k D. 40X 
( 0 ) EcAw/ry V. Plait, tupra ; BnHgll v. Lyle* (iSfiH), 4 Jur. (y, s.) 718. 
(p) V. King (1864), 17 C. P. (x. s.) ToG. 

l^) Keen v. Keen (1873), L. R. 3 P. i 1). I05,1<>7: Paften y. ]*ouUoh. 
If, c<«H«drr<t V. Sotinfifre (1846), 6 Notes yl GJ 8; /« lA/* KilaU oj 

AtackemU, [1909] p. 305. 

{r) Keen r, it rat. ,• Ke Sgket, Drake t. Syler (J907), 23 L. K. 

I47,< . A. 

(#) V. 81. I^owiTdi {fjord), evpra. 

(« IiUi. V. LiUif (182»). 3 llaf. K.c. 184; Finch r. Finch (1867), 
Itf. K. 1 P. D. 371; uad MO Allan v. Morrieon, $nj/ra, 

(a) Hamt r. /;em!Z/(l&58), I 8w. d: Tr. 153; Sprigge y. (1868), 

U R. 1 P. 0; 1>. 608; y. Bentfin (J8T0). h. R. 2 P. 4:1). 172, 176: 

In the Coods o/i/inc, 11893] P. 282; v. hlorriaon, tupn. 
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question whether reTOcntiou is coQdition&l is a (jnestion ot fact 9 . 

to be considered in connexion with the circauistances in which VolBUtarr 
roTocation occurred and the declarationa of the U^sintor with whicli Revocation, 
it muy have been aecouipaniod (c), which are accordingly adniUsiblo ~~ 
in evidence (d). 

In cases, however, of revocation by eubaeqitenl will ur codiril» the uerocAtido 
question is a question of cousLruction (r); revocation is not cott* Uyiubw- 
ditional unless it aj>))GarB to be such on tbe face of thu Kulw(*<|iu'ut 
will or codicil (/). The circuiustAncea of the caso must Ik^ cou. 
spidered (ft), Imt extrinsic evideitce of the testator s inUuilion U> 
make the revocation conditionally is inadmissible(/0> 

1143. In paiticular, revocation may Iw relative to another diK- nu^iciuieDi 
^xisitum which has already been lumle or is intended to be inatle. rtinUxt 
and 80 diiiMsodent thereon that rovm*Htion is not intoiuliHl unless 
that other disposition takes efTect(i). Hnch a rovotnMon ia known 
as a dependent relative revocation, and if from any eaU'iiUi') the 
(dhor dispsition fails to take o(T<H:t, the will rmmins ota<mtivo as it 
was before the revocation (/). 

Tbo question may tliuH arise in the casu of destru<*tioM of a will inutAncM. 
iw part of tho act of making a fnwli will, wliich in not in fa4*t 


(fr) See />uoa r. TrfttHT^ f^otirUor, [lOO.**] P. 42 (ijiicMjou lelt to the 
jury). 

(c) Po\eeU T. (IBCC), L. U. 1 V. A; I), 2t>0, per Sir .1. V, Wu.iiR, 

at p. 212; f'omey v. Votmr.y (1000), S2 f*. 'I*. 202, 2<M; Jtrooke v, /r<'vC 
(1810), 3 Moo. V. V. 334. 350. 

(d) Qiic-Hlious of the kind in the High Court of .ItiKtiei' como Udon' ;ho 
ProbutCi DiTorcoand Admiralty HiviHioii; oh to such evidouco in afnhiuaioiK 
COACS in a Court of Prohatn. aoi pp. r>] 1. 071. an/s. An act of rovocaliuu by 
tho moauH tnentioiicd in tliu text in an cifnlvocal oot; see /ivrUiukaw v. 
(fUbert (1774), 1 Cowp. 40. ptr Jjonl Masskielu, C.J., at p. 02; PpwHI t. 
Povetl Hupni. 

(«) A. G. V. Uotftl (1717). \ Vm. Sen. 32, 34 . Fftel v. nobiM6ri (1900), 
18 Ontario Law UepurlM, 654. 655. 

(/) TJiuv, whrrc another donee }a Hiibstltuted. the n*voketl dH)HJHitjon is 
DOt set up by the fort that lliat doiiiM' faila Ut critnu info existiHHK^ (AVW/f v. 
Botblfirn (1860). 28 lh*av. 5.14, 558) or ha« not Uic c.ijiAiuty to take 
u bcnclit, aa in the cmc of a devise to a ^h.anty tk^fore thi; puK^iiig of the 
Mortmain and Charitable Uses Act, 1801(54 A. 05 Virt. e. 73). h. 5{yreneVf 
Cose (1587), 1 Roll. Abr. 614, lil. flevisc (0.) 4: /Co;kt v. JUMiffr. 
(1715), 10 Mod. Rep. 230, 233. U. L ; Tapper y. Tapper i 1 K5.5), 1 K. 8c J. 
655, 680 : Qinnn v. /ffiOer (1808), L. R. U Eq. 22.1, 327). 

ig) Jn the Ooodr o/Cenfry (1873). L. K. 3 P. Ac iK 6*K 83. 

(1) A evron v. A'nrfon (1861), 12 I. Ch. K. 118, 128. 

{%) See Eiparit /Heifer (A’orf) (1803), 7 Vcs. 348. ;»ef I/Ord Alvaklet. 
C.J., at pp. 372, 373 . 

(i) 7/« iTee/tro«>d, Sidgreave^ y . Dreiccr (1880). 15 f «li. D. 594, 600 (failure 
by non-dieclosurc of trusU); and see tho fnxi. ta/ro. The aoirtfCitiou 
which has ttimetijars been made (see Tapper v. Tvpper, supra. per Wooi>, 
\A'., at p. 660) that there is a distinction, and the principle is not applied, 
where the sub»ititnted gift fails because of ilu^ waut of capacity of the 
substitute donee, i>* hmnded 00 the caM'x of erproM revcicutioD by sub¬ 
sequent will or codIcU, in wliicU tbe questitm wliat was the inteotion of 
the testator (see (^inn y. Bniler, lapra, at pp* 227, 22*^), if a matter of 
coDitruetioD; see the text, lapra. 

(I) In such a case*' tboaNimai mweandtliasonlyacooditiottaloxiiitcnoe: 
tbe condition being the validity of tho dis|H>Miion intended to ho suhsti* 
tuted (Powell v. Powell, lapro. per Sir J. P. )Vil£>e, at p. 212). 
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mftd 6 (in), or is ineffectually made for want of dae execution (n), or 
deetruclion in order to set up a prior will which needa revival {o\ 
or obliteration of the amount of a legacy, and the BubstitutioDj 
without proper formaliuee, of a different amouDt(pX or obliteration 
and enbetitation, in a eimilar manner, of a different donee ( 9 ) or 
other pcreoQ(r), or of a different event upon which the gift is to 
take effect (r). 

In all these and other cases, however, the qoeetion is whether the 
disposition revoked in intended not to operate whatever happens, 
or ia only to be destroyed if the provisions of thesul) 6 tituted inatrU' 
Tnent ojHjrat<] in its stead ( 0 * 1 'he court must be satis bed that the 
testator did not intend to revoke the original will except con* 
ditionally, in so far as the other disposition could be set up(u). 

1144. A rovoeatiou which is shown (w) to l)e made upon a mistake 
either of fact(£) or of law(y), and is considered by the court not 


(m) In ik9 Oo<tdi of Appolbto (1828), 1 Hag. Ecc. 143 ; In Mr Good$ of 
Eelet (1862), 2 Sw. & ’Pr. 600; IMron v. Tmet/ury fiolicitor, [1806) 42, 

in) Hyde v. l/ydo (K08), 1 Kq. Cm. Abr. 4(K); Onione v. 7Vrrf(l7l7), 
1 F, Wms. 343, 346 ; Ilidoy, i/oiOA (1734), 8 ViD. Abr. 140, tit. Devine 
(R. 2). pi. 17 ; D4ft«f T. CraW(1873).L. R.3 P.&D.08 ; In the Etioleof 
/mn(lU08),2flT.L. R.4I. 

(0} JhekineoH v. SwfUman (1860). 6 Jur. (H. s.) R31; PoveU v. Powell 
(1800).)/. K. 1 F. k J). 200 2 Inthf Goode of Weeion (1860). h. U. 1 F. k 1), 
033; WeUh V. Oardnor (1887), 61 J. F. 700; Coetey v. Coteoy (1900), 
82 L. T. 203. 

(p) Wimor v. Prell (1821). 2 Bred. A Bing. 650 ; KirU v. Rjrfc# (1828), 
4 Hum- 43.5; ISrooke v. Kont (1840). 3 Moo. P. C. C. 334, 350; Hoar v, 
/)olrrmn(l842). 3Cnrt. 121 ; JntKfOoodiiofNeUoniWZ), 0 I. R. £q. 660 • 
1% the Goode of /fora/on/{1874), L. R. 3 ]\k\). 211. Obliteration of part Of 
tho wordu d4'-i*ribiiig the amonntof the J^acy may. however, be effectual; 
eoe In <*<* Coode of SeUon. enpro (legacy of “ one Jimidrod aod fifty pounds,^* 
obliteration of *' one hundred and'j. 

f7) Hkort d. (iaelretl v. Hmiih (1803), 4 East, 419; Loeke t. Jamet 
(1843). U M. A W, 001; In the Goode of }lcCabe (1873), L. R. 3 
P. & 04. 

(f) Ai where tho person changed is the executor (7n Me Goode of Parr 
(186U). 6 Jur. (N. a.) 60: In the Ooode of Uarrie (I860), I Sw. k Tr. 536) 
(») Sturion v. IFSeUock (1883). 31 W. S. 882 (gilt to children at twenty, 
one changed to gift at twenty-five). '' 

(0 Danger v. Urobb eupra, at p. 104; Teicb v. ffordner, supra. 

(u) Diekineon v. 8voteian. eupto, ae explained in Poiceff ▼. Powetl 
eupm. ut p. 213 ; In the Ooode of Mitrheeon (1863), 9 .Tur. (s. s.) 860! 
As to the weighe given to the evideoce. see Eckrreley v. Piatt (I860}, 
L. 11. 1 ?. & D. 281 (witiiSM intereetod in setting up earlier wtU) * 
laibe Oooiie of Weeton, enifa (testator's dedaratione not made at time of 
doetruction). 

(tr) As to evidence in such cases, see p. 573, ante. 

(r) Campbell v. FrenM (1797), 3 Ves. 321 (belief that donee was dead) • 
d. Evane v. Srane (1839), 10 Ad. k EL 228 (belief that A. died without 

issue); 7’*o«a# v. ffowstt (1874), L. R. 18 Eq. 198 (bdief that estate wu 
of spi 01 tied value). 

{}/) A«, for instanoe, that the prior will destroyed is no longer of use 
{Boon f. B^oil (1859), 1 8w. k Tr. 268; ISeardiley r. Lacey (1897), 67 L. J. 
(?. K. k A.) 36). or is inoperative (G»># v. H'oma (1872), L. R. 2 P. A D, 
\ ^AW«p^(lS76). 1 F. D. 4312 In the Ooode of Thomtan 
(1889). 14 1. )). 82; TAjfiMM {Lord J^Mh) stanho^ (1822), I Add. 52. 
58), or W already been revoked (CZarl^ron v. Clarkeon (1862). 2 Sw, k Tr. 
497, 600) ; compare PerroU v. Pmotf (1811), 14 East, 428, 440 (appoint- 
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to be intended by the ieetator except oondition&Ily on the mistektfi 
Mumption being correct (o), ie inoperative. 

Skot. 

1145. The only mode in which a revoked will or codicil can be 
revived eince the 3Ut December, 1837 (^)i U either byro ciecu- 
tion (c) or by a codicil duly executed showing an intention to revive 
it; and where a will has been first partly revoked and afterwards 
wholly revoked, a codicil reviving the will does not extend to so 
much as was {>artially revoked unless an intention to the contrary 
is shown (d). 

For the purpose of reviving a will no precise form of words is 
necessary, nor need the reviving instrument be annoxod to or 
indorsed on the will (<)• 

U46. The testator’s intention most be expressed, not implied (/); 
and consequently a codicil, to revive a will, must show an intention 
to do BO. This in tention must appear on the (ace of the codicil, ei thor 
expressly or by a disiiosition of the testator’s property inconsistent 
with any other intention (^). A codicil may revive in iU altered 
state a will,or a previous «i^cil, to which uuattestod additions have 
been njade(h). A will or codicil, Uiongh not revivod, or part of a 
revoked will may be given validity by incorporation in a valid 
testaiuentary disposition (i). 

U47. \Vher6 a codicil confirms a will, the will, with all provi^ ^ i 


loeut by deed). Wbero tUc riiistske is tbat ftnetlior initrunieiit is stibsii* 
tuted for tho d^atrojed iTiairucueut. ths case is idoiitioai with that of 
dependent relative revocation, as to which, see p. 673. anti ; sec also /n 
Un OoodB of MiddUlon (1364), 3 Sw. 6c Tr. 683 (mistake as io snlmtituted 
will); Siamfonl v. U'Aife, (lOOIj P. 46 (inisr»kd as to effect of earlier 
Mttlofnent). 

(n) JU Pam. OodHard v. (htrtnd (No. 2). 1 I. R. 483; A. O. v. 

Hoad (1747), 1 Vos. 3cii. 32, quesUoued in T'ivffia* v. DovoU (1K74), ]>. R. 
18 Kq. 108, Mau.vs, V. O., at n. 212. fn A. O, v. Ifard (1707), 3 Ves. 
327. and in iU Fori*, Goddard v. oupra, the rerooatton was heiil 

not to be conditional in tbu respect, but ahsolutcf 
(b) Wilis Act, 1837 (7 Will. 4 4 1 Viet. c. 26), s. 34. 

(e) As to pastiug on a signature previously cat out of the will.seep. 570, 
anti. 

id) Wills Act. 1837 (7 Will. 4 4 1 Viet. c. 26), s. 22; Skinner v. 
(1843), 3 Jar. 432. Under the old law one will rovolird hy another will was 
revivod by the revocation of the revoking will [Uanooodv. Ooodrighid. Rolji 
(1774), 1 Cowp. 92; Citickiv. Dawdsa (1824), 2 Add. 116); but the above 
provision has altor^ the law in ibis respect (/a Us Ooodt of Brown (1858), 
1 8w. 4 Tr. 32; In ih* Goode of HodahtMoa. [1833J P. 330, 0. A.). Fox 
form of codhdl reviving a rovolUd win, occ Knvydoii^ia of Forms and 
Pmedents. Vol. XV., p. 548. 

(s) Potter V. FotUr (1750), 1 Vea. Sen. 437, 442. 

(/) Skinner v. OdU (1846), 1 Rob. Eccl. 363, per Sir H. J. Fust, at p. 364 
ig) In the Goode of Steele (1868), L. R. 1 P. 4 D. 575. 

(A) In fAs Goode of Te^ (1846), 4 Notes of <ktaes, 531; In fA# Goode of 
TfoUaifon (1845), 3 Notes of Caaes, 503; In the Goode of Bflrke (1845), 4 
Notea of Oases, 44; In the Goode of lIeaik.[\H*J2] P. 233. 

(i) Jorden v. Jorden (1843), 2 Notes o( ('ases. 3 h8 ; JHrkheadv. Dotodoin 
(1M8), 2 Notes of Cases, 66; Lindeof. deeroeed (1802), 8 T. L. R. 507; 
and see title Ex£CCV0is inv Adhikutratobs, Vol. XIV., p. 160. 
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codicils, is takeu to 1>6 confimed(i(;) udIosb a contrary intention 
appeal s (/), and tlie mere fac& that a testator describee hie will by 
reference to its ongin:il date does not exclude the inference that the 
will thus referred to is tho will as mod Hied by a prorious codicil; 
blit in order to set up an imulid codicil there must be a distinct 
I'cferoiice to it (in). 

Jf a codicil refers t»y <late to an existing will, and refers to some 
of its terms (n), or ospressly confirms it (o)» that is evidence of 
an intention to revive and reinstate the will even though the 
codicil itself ih contingent (p) and the contingency may not have 
happened at tho death of the tcKtutor {q). 'Hiere must, however, l>e 
a distinct inuuiiion cxpreK^ed in tho codicil to revive the former 
will (r), and mere pliynical annexation of a codicil to a revoked 
will (s) nr a mere reterenco by recital U> such will hy date is not 
sudicietit to revive it (0* 

Though a roforeticu simply to the dabi of an eiirlicr dncuuicut 
is not sullicienl to restrict the conhruiution to a particular docu* 
ment, yet other words and surrounding circuinMtanen.H may convoy 
such an intentimi (a). 

A codicil huH bo<*n hold to revive a rovokod will altluuigh tlie 
reference, by date, to tho revived will wan inserted by mistako, 
wlierc it was provinl that it was not a mere niistake as to the dale, 
but that the mind of the draftsman (which uiUHi l>6 trenle<l as that 
of the testator) was aidimlly iippHod to tbu provisitms c»f the wrong 
docuinciit {b). Intriusic ovidcuco may show that the rcferenco by 


(fr) Vronhie v. Mucdcuol 4 Vvs. UM>; Ofecn v. Trilx (IS78). 0 

Ob. D. 351, 4*xpluiijiDg i^vrlon v. Stwl>rry (1876), 1 Cb. D. 334; In the 
(hodif of Ik la Sautttaye (1875), L. R' 3 1*. Sc D. 42. As \ o tlio effort of 
o<»nl)niiatMoi b,v mhcil btv pp. 680 H inuf., jutsl 

(!) Lfmafjo v. Goodhttn (180.1). h* It. 1 1’. A U. 67 ; Frenrh v. Uoey, 
[ISUO] 2 1. K. 473; and see 7 k liU r/rxhiir of Curriil (1S03). 00 L. T. 3711. 

(m) GhHou v. .Vevftsry, fM/inr, rllssi'nling from (iordcH t. Fcoi/ {lAird) 
(IS:i3), 0 Sim. 274. 

(fi) 7 h ih< Good$ of iiUtU (ISOS), L. R. I P. \ D. .176; In ike Ouoih of 
eiidkom (issn, 0 V. IV/ 3e:i: In Ue Goode of Dyie (1881). U 1’. D. 207 ; 
l» the Oootla of Edge (1882), 0 L. R. Ir. 516. 

{ 0 ) In (fce Goode of CkikoU^imi] V. 2f;3. 

hi) In the Goods of i>a .VRro (1861), 2 Sw. A Tr. 316 ; 7 k Ihf Goods of 
Oof/» v (1879). 3 L. It. Ir. 243. 

iq) Utke Goods o/77oii^Aam (187G). 1 P. I). 42S. 

(r) In the Goods of In^e (1877), 2 V. D. Ill; In the (hods of Gordo7i 
{only 7M6ii/<i), f 1892]?. 328 ; in Goods of 7»^ynoU« {1873), h. R. 3 
P. Sc 1). 3.0. 

(«) jtforffa T. Marsh (1860), I 8v. A Tr. 628 ; ifcLcod v. Hc.Vcb, (1891] 
A. 0. 471. r. r. 

G) /» fAit Goods ofSUeie, suvra: In Ike Goods of Dennis, [1891] P. 326. 
h IS iKTrnissiblc to ^bow that tuc referrriee to the d.ito is inserted by misUke 
{Jntkr (ioodsof]\'if«un4,lSGS),h. R. 1 ?. AJ). «^82 ; I n the Goods of Anderson 
(I87u). 59 L. J. (v.) 65). 

(а) If deed ▼. Meyah. supra ; Frenrh v. tioeg, supra, jit p 486; and 
seo In the Goods of ReonohlSf supra ; In the Goods of Brovn, i^uinoeg v, 

hH47), n Jur. Ill: In tks Goods of Snovden (1896). 76 L T, 
279. 

(б) In the Goods of supra: In the Goods of Dgks, swpta; 

In the Goods of CMleotf. supra; In ike Goods of inu, supra. 
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date was uade erroneuual; (r), bat parol evidence for this purpose 
is inadmissible (d). 

1146. \Vljere an earlier will La revoked by a latur wilb and ibe 
earlier will is destroyed, and a 8 iili 60 <]ucnt ccKlicil pur^iorU to revive 
the earlier will, the question whether the later will revoked by 
the codicil depends on whether or not the codicil coutainn die* 
|)OBilioQ9 inconsistent with tho later will (<). If it docs the later 
will ie revoked (/), otherwise not. The mere fact that a cuiliril 
ia described as a codicil to an earlier wUI does not iinpUcilly revoke 
a later one (/), hut in Ibe circuioatancoa may have that elToet {<j). 
On the other hand, the revival of a will expressly revoking all other 
wills does not necessarily revoke on intermediate codicil; and pnrol 
evidonco is admissible to sliow quo auimo the rovival was made {h). 

1149. A will actually destroyed cannot l)o revivod, since Jio 
reference to a nun-existent will can givi; it any vitality (i). 

Sk<t. 4.— ItriutUiralMt, 

1150 The disUiiclion l>cUvmn revival and ropnbltcaliori in that 
tho former resturuK u n^voked will or cfulieil, while the latter merely 
conlirms an unrevoked kstameiilary instrument ao as to make it 
operate ns if executed on the date of re publication (1). 

1151. l\ 0 ]>ublicjilioii may lie either expreiis or conHlrucUvo (f). 
'he former takes place when a tcsUitor ro-eiecules his will, tho 


le) Jn ih^ Ooodt 0 / U iUon (UU8), h. Jt. I V. k V. G82. 

{d) In tiff dooilM of l.'kaptMH (1844), 1 Kob. Keel. 1; Payne niul 
MereiUth^. (1847), 1 Kob. Ked. TiSS. 

(«) In ih( OtuKli of Sir^U (1808). H. ) P. sV U. Itllt, 578 ; see Ifnla T. 
Tokrhrr (IHriii). 2 Hub. Keel. OlH; littyrre ond tmlreift* v. OoiHlcMu^k find 
AWr* (1802). 2Sw. 5t Tr, :»42 ; Sevton v. SttrU (1881), 12 1. C'li. K. 118. 

(/) In iht iio(»U of (1881). U V. D. 2nr>: Jn the (JocrU of I>yko 

(1881), 5 1*. U. 2U7: Iff the (Sooth of hStfe (18K2), 0 L. It. Ir. AlCj Jn the 
(Joo(h of (181i7| 1’. 22J. where ail throi* doeuiuenOi wore od/nittoU 

to prnbalr. ^ 

iq] Sec irdyidetAord) v. Orford ( forrl) 2 \t*. 402. 422 ; Paytieond Mfro> 
dilh V. rnippw.impfn; /n ikeOoodn of /reyfrol<U(l873). L. K. 3 I*. St D.30. 

(h) VpfiU V. MaukuU (1643), 3 Tart. 038, followed iu In tk* (Soode of 
Jy/twlinq* {1H7U), 41 L. T. .550, where ihc alUAUlioii cIaum; showed that the 
will wae rc-ext'CMiLed to giro cKoct lo alterations; and mw Wade v. N<uer 
(I$48). 0 S’otcH of 48. 

(() Hale V. Tvkciore, nuvro : JJevton T. Noifton (1881), 121. Cb. It. 118; 
Pogen and Andreve v. Goodenougk and Jlogerf, fupm; fw tie Ooodi of 
Steele, supra; In the Goods of Peode, [1902] P. 75. 

{k) As to the edof.t of rcpublication of a will in rarioua oases before 
the Ut JaTiiiarr, 1837. see $ Kac. AbK, tM. Will'^and TesUmciiw (0.) 3, 
7th ed., pp. 45ii ei seq, Kzcopt that rupuhlif'atioii of a will by a oodicU 
may validate a gift in tho will to an attesriog aitrieia (sec p. 556, onfs), 
repoblicalion as dislinct from revival has now Irtilo nractiraJ effect. It 
was of coarse of import ain*« in enabliog l4«tator^ to obnua the be&eUt of 
the Wills Act, 1837 (7 Will. 4 U 1 \ict. c. 2fi), by re publishing their 
wilU made before that date ; see Brooke v. Kent (1640), 3 rMoo. V. (1. 
334 I Andrews v. Tortisr (J842), 3 Q. Ih J77; JJoe d. York v. Walker 
(1844), 12 M. & W. 691; Winhr v. WinUr (1846), 5 Haro, 306. 

(0 i>iMpd V. Mayo (1070), 1 Wmi. Sauntl. 276 d ; U§ Smith, Btlkt ▼« 
Boper (1890), 45 Cb. U. 632, 636. 
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rtieer. ♦. neceawy foroialitiaa (w), for tlie express purpose of republishing 
Bap^blira* it. Constructive repiiblication occurs when a testator makes a 
tioa codicil to his will or some testamentary instrument from which 
tho inference can Ik; drawn that he wisbea it to be read ae part 
of his will No precise form of words is necessary (n), nor need 
the codicil expressly republish the will (o). Thus, if (he insUu* 
ment is describ^ as a codicil to my will" (p), or if the codicil is 
written on the same paper as the will and refers to my executors 
above named/' it 0 {>erates as a republication of tho will (g). 

A reference siifliciont to revive a revoked instrument is sufficient 
to republish an curUar unrovoked inetrumont so as to shift 
its date, but the converse does not hold, for a codicil described 
as a codicil to a will republisbea it. though it may not revive (Im 
will if it lius heen revoked (r). 

t of 1152. The elTeci of republishing a will is for many purposes to 
iil>obUcHMoji. republishing in8truQ)6nt(s), us if the 

testator at that dato had made a will in the words of tho will so 
republished (r). Itapublication does not, however, neoossarily make 
the will operate for all purposes as if it had originally been made at 
the date ut the republishing instrument; a contrary intention may 
be shown Ui\ 

Rffvr.i on The rule is subject to the limitation that the intention of the 
tesLator is not to bo defeated thereby (a); and rcpubUcatiou does not 
revive a legacy which has been revoked, adeomc'd. or satiKiiod (/») iti 


(m) Svo pp. r>47 ft teq., &52 et a/tif. In the abMUCC oC inlonUon. 
howuvor. rcM*:«YU(ion ij(xk 1 not auiount to repubbeatioD (f>enn v. Dunn 
(1800), L. a. 1 P. A I). 277). 

(JI) Voltrf V. rctUr (nrui), l Vc». sen. 437, 442. 

(0) /forne# v. Oro\t$ (1792), I Vc*f. 486 ; riooft v. If titter (1802), 7 Ves, 
DB, 120. 

(p) See Hf Chnmpum, DadUp v. OAampivn, (189311 Cb. 101, C. A.; and 
the casps cittxl in note (r), infra; lU Tovtor. Iflttty v. Highlon (1888), 57 
L. J. (on.) 430. 

(V) Smwld r. flemminq (1758), 2 Lee, 490; and see /n tht Goods of 
TonMc (1858), 1 Sw. ATr. 140, whore a will had been revoked by a aocona 
inarriago, and was revived by a moiDorandnm substituting tho name of the 
lecoud wife for that of the Arst as a logaUe. 

(r) Ro OlcMptoa, Dudley v. CKamittOfi, sspni, at p. 109, foilowlog 
Dames v. Crows (1708), 1 Yes. 486; YamM v. IVuUit (1840), 4 Y. Se C. 
<BX.) 160; Doe d. York ▼. IfaZ^er (1844). 12 M. A; W. 591; and see 
Rovlfj/v. £yioa(18I7). 2 Mor. 128 (in wliirh caso the codicil referred to 
the will, although the report does not so state; sob JU Smith, BUke r. Depot 
(1800), 45 Ob. D. 632, 637); Ae^erley v. Vernon (1726), 3 Bro. Pari. Oas. 
85. ni: Skinner v. OgU (1846), 1 Rob. Rod. 363. 

(<} Doe d. York v. IfoUer, supra, ai p. 600. As to eonfinnation by 
eodit’d. ftoe pp. 57C, anfs, pp. 580. 58). po«f. 

(0 ^ogert V. (1882), 1 Add. 30. 38 : Winior v. IftRler (1846), 6 
Ilanv 3116; UatnUion r. C'rtrroU (1H39), ] I. Eq. B, 175; Re Frosett 
Utsiher V ^rtMsr. (19iU) 1 Ch. 726. r. A. 

(a) ikS Champion, DudUg v. Champion, supra, at p. 109; Hopttood v. 
Hopwrud (1830), 7 H. L. Gas. 728; .UvuirfcdtAeU {Earl) v. Smyth, [18951 
1 I. R. 348. A. 

(a) Doe d. Bidduipk t. Bote (1850), is Q. B. 148, 85S: aad see Df 
Moors, Long v. Moors, (1907) 1 1. R. 315. 

ih) Pewyi T. Mansfieid (1837), 3 My. 4s Cl, 359, 376; Eopwood v. ffep* 
wood (1859). 7 U. L ^ 788. 
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the interim, nor does it reTlve a lapsed gift (e) or aiilistitute a new Sacr. < 
leptee (d). RepabUea- 

The republicntloo of a will does not neeessitrily rcToke anj UoB^' 
intermediate will or codicil (r). b-(*.77 ; 
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Part IX.—Codicils. 

1158. A codicil(/) takes uffoct as annexed to a will (//)^ tlie will OAn<i(.niet{(w 
and all the codicils thereto are construed together as onn tosU- 
mentary diRmsition (ft), though not as one document (i), and the 
mum priticiples in genenU apply to the construction of a codicil an 
ofawill(A:). Thus, for the pur|H)Hoot explaining the will or any 
codicil, the court may and is bound to look ut the will and at all the 
uthrr codicils (f). The court inuy, for oxamplo, luok at u recital of 
u will contained io a codicil, and may alter iliu construction of tlie 
will by it (ill) if tlie recital is not obviously or run eons (n). Ihsjioiii* 
tiuiis by a prior will or codicil are not affi*rtcd hy a later will or 
coilicii further than is ncceRKary to give ulTocttotho iotontions of 
the testator sliown by the will and codicils taken as a whole (o). 


(<*.) !!v{rhe»o% v. linmmond 3 Dro. C. C. 128. 

jd) DrinkwaUr v. Kaleoner (ITriS), 2 Ves. Son. 023, 026; Do9 d. Turwcr 
V. K^U (IT02). 4 Tcriti itoii. 601; 9^ l*9rkin9 r. MiekUlhitaik 
1 P. Wntf. 274, 276 ; aikI doU {h), p. 661, pott. 

(e) Sou tlift case$ oib^d in note (6), p. 670, ; end oumparo Droioiu t. 

Prowae, [1612] 1 1. R. 272; butsee t. PiUi9 (J622), 1 Add. 30, 38 
{a c»<c Wforo ihc WilJH Act. )H37 (7 Will. 4 it J Viot. e. 20). a. 20). 

(/) As tu tli4» fi»nn Ahd execution of oodioil' pi>. 646 if cey., anU. 
<y) See p. 600, an Is. For vonous forim uf codioiis, aee Knoyclopnlia 
(if FormK and PieceJmirj, Vol. XV.. pp. 646 ft xcy. 

ik) l*hivp9 V. AngUsfy (t^H) (1761). 7 Pro. Far). (}te. 443, 462 ; 7U 
WtUvek, July v. iAncAimf, [18U8) 1 Uli. 05; J/^rfey V. A'ennoMfOA, (I886J 
1 Ch. 441*. r. A. t 

(«) A codicil is oot. as a raeral rule, t6 be Ukon aa part of a will for all 
intents and purposes {B$ Towry’i PeitUd Altaic. DaUoi v. Towry (1888), 
41 Ch. l>. 64, 74, 0. A.; eumparo PraU V. JVott (1H44), 14 Siia. 129). A 
to fere nee in a subsequeut codicil to ^wnunH or muttera niuntio&ed in the 
will duos not primd faeif loclude similar persons or moatioDod ia 

ioterffie(hate codicils (Bonner t. Bonner (1807). 13 Vos. 379; Benvood v. 
Oi«md (1815), 1 5fer. 23; UaU r. 8wtTne{\\^% 9 Sim. 615, diMoatiog 
from SheroT t. Ifwkop f 1792), 4 Bro, 0. C. 66). 

(i^) As to the general principles, see pp. 061 ssy, poet. As to legaoiea 
given by a codicil la addition to or ia lubstilutiun for those givoa by a 
will, sec p. 784, poll. 

H) BonUf V. TTiMw (1803), 16 Bear. 510, 5)5; Be Towmky, Ttnenky t. 
TownUn (1884), 50 L. T. 394, 396. 

(m) B9 V9WI, Lindon y. /iiyram, [1904 ) 2 Ch. 52. 55, folluwiiig DarUy r. 
Ifartin (1853), 13 C. H. 683 ; CfO per T. J^per( 1866), 6 W. K. 134. 

(n) KksrroU v. OojUey (1708), 7 Tenn Kep. 402; aod soe Bamfieid v. 
Pepkam (17a7). 1 F. Wins. 64 ; Be Amold't Ettak (1883), 13 Bear. 163 ; 
Re 5Atek (1863). 2 John, it II. 594. 

(o) Doe d. //earls v. (1832). 1 O. it Fin. 20, 24. R. L.; Toany ▼. 
Baseord (1841), 1 Dr it War 638,844: iJoe d. Eeere t. Ward (1852), 16 
Q. B. 197, 223 ; WiRiam r. Spam (1853), I E. & B. 737, 740 ; WaUace y. 

U 2 
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Pakt it. 1X54. The elTock of a confirmation oE the will (p\ hj a suhseqaent 
Codicils, codicil ia tor many pui*i)Osos (<7), subject to any contrary intention 
C(jK^(ion shown^r), and without projudiee to tho oriffiiml offcct of the 

will and intcrmedmlc ccKlicils («), to bring the dispositionB of the 
codicil >viil down Ui tho dato of the codicil and to effect tho same disi^osltion 
of the tostiilor'a esUio as if tlie testator had at that date nia<ie a 
new w'ill containing' the samo dis|ytBitions as tlio origimil will, but 
with theulteralioas introduced by tlie various codicils U). except such 
codicils as aro inoimrative without being tbomseivcs expressly con¬ 
firmed or incor|Njrrtted (n), or arc expressly or implie<lly revoked 
Tarticularly, gi'neric(a') descriplioiiB of proj^eity are primd fade 

e I. U. C. L. 219. 34^1. 344, Kx. i'li. As I0 rcvocalion by 
Su Wr|iK*ti( will or I'udidl, pp. SOS H ante. 

(u) Such conririiialioik ahioniiU for tliU piirpOM> to rc'jMiblir&tiiHi ot the 
will: MO Wills Act. IK37 (7 Will. 4 U J Viet. u. 26). s. 34 ; aiu) i». 07S. 
ante. As to the fxpnvH fiimtion of llirwill ouly.or ilio wUI iUiu some 
only of l|je pn'Tiuiu cod in fa, aco p. 079. ante. The ci>i)firin;jliou docs 
oot. howevor. ofM^ralo uk a rc-rxoruUmi of ibo wifi, ito to tnulcc lh<* 
will ilMlf, aa an inatniment of a c^^rtaiii daU*. Ir:ir tlut date of the 
codicil {Hi I'Jtrrm, JjO^bttrn v. Oroirr-W right, |)HU4| 1 Cb. 303 (will niadu 
beforo Married Woiiini'a ItevcrKinnaiy Intcm^U Art. 1857 (20 Cc 21 Viet. 
0. 57). and codicil niailc afler that Act); Hr .1/cNirr, iAOuiy. Mvoit\ liU07] 
1 f. K. 315 (C4Miffriuaiion wiIImii monlliR ofdcalh did uot invalidute 
cbaritahle di'vi(<r): l>ut>vo A.-G. v. HeariH-eU (17iU). Amb. iril). 

(4) Doi d. HMMtfh V. i/ofe (1850). 15 Q. U. H4S. 858. A* to tlio offcot 
of mmU(«U'4l ailmlMOiH fi> a will, soo p. 561. uHfc ; ia to the cfToct of a 
nmtirmiiig codicil incorporating: docuiiicnla not in cxiHioiice a1 the date of 
A will, but ndrrn'd to in Ihv wdl on if in I'XisloiMv. ^uid m'tnuUy at tho 
duio of tho nMlinl. tiMr K\» utdks akii Admisutratuk.s Vo|. XIV., 
p. 150; In ikfi Goode cj Hmdte (I8U9). 68 L. •!. (r.) 125. As io I bo dratb 
of a child before the dato of the c<nlieil. Mo ^fciffnrr r. Ogle (1845). 
1 hob. Krcr. 363 ; v. H'twfrr (1846), 5 Hare, 306. in which oa?H?B the 

WilU Art. 1837 (7 Will. 4 6c I Viet. c. 26). e. 34, was rendored apfdicablo by 
0 codicil nnulo aUit ibo Act. t*uiillrnialion of a will attosliHl by a Ir^alou 
or bis wife. Iiy a eodicU not Kubj^'ri ro tbo objection, renders hix legally 
valid: Bco p. 556. nttfr. Am Io file cxerciM* ot a i‘)>prial pow'or confcrrrti 
aUfr Iho dale of the will, Cwper v. J/omMI (No. 1) (1856), 22 Bcav. 
223. 230, wlkcie the |ni«i>i wjw bold not cxecuUnl; and an to a power 
aJrca<ly eonfurrod. but fjxcn*i«ablo on an event after tho dato of Uio will, 
AV 7d(ici5ifm, v. /»facil5iirM (1880), 43 01). 1>. 75, whoio llie power 

was hold cxecufod: and Htlo TowruuM. Vol. XXIII., p. 43. 

(r) Jiovfi V. Ho¥>et (18U1). 2 Boh, A P. 500, 11. L. <“ tlio said lands **); 
GooiUitU d. Il'cMMiAoiurr V. Mfffdith (1 HI 3;. 2 U. & S. 5.14: J)oi d. Hiddulph 
t. Utilr, mpm ; He HorTtr’K Hnittii (1858), 8 I. r. L- 1?. 370. 

(#) Tlic rule " dooe out inRsin that you arc to read tho will in any way 
dilTercut from tlie mode in which it would liave been read if the. testator 
had died the moment after he had executed it . . . you do republish it so 
as to znako it operate from that other later time, and if there uo any legal 
effect that is brought to operate by what has Liken place in the meantime 
you have the benefit of tliat'* r. IfelUrek (1851). 2il L. J. (cu.) 

356, per Lord t^MWO&xiL V.*C., at p. 361); and pec R$ Moore, Long t. 
Moort, irupra. 

V\ UTnrer T. Wintor, ntpre, at p. 312; J^eXayer. Boyer v. Haver, [1903] 
1 Ch. 6 b5 ; Hi Frrtier, Lo^thir ▼. Fraar, [10U4) I (i. 726, iZi, C. A. ; 
Hi Taylor. HoU r.JMli, [1909] W. N. 59, 
fa) See nntri (i). (m), p. 576. ante. 

(9) ^dAod r. MeKob, (1891] A. V. 471, P. C. 

(sr) l^at u to say, not iaentifying any specific thing and that only, but 
describing a o'f objccta capable of increase or diminotiou : see p. 692, 
post. Where the descnptioa WDtiiicA a specific tUiug, the confirm ation 
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referred not to the date of the will (y), but to the date of the 
codicil (a), ao as to pass all the testator's interest {h) in i)io property 
Uien so doscrihod (r), nnless Uio gift in the meAuthuo lajiso^ (d), or 
is rcvo!lf^l (<*), or, under the pnisuuiptiona against dnuhle iH)rtionR, 
19 adeemed or satiKlied (/); Imt such eoDfinnation, it Kecnis, need 
not ufTect the comliiions of a gift (/f), or the donee whore the 
description may apply to dilTcrent |)ersons at di lie rout times (/O* 

lij codicil has no effort in aitrvitig a dnu'nplmn or MabAiiluiin^ a new 
ruhji'et-MiaMer where Iheorijrlcal huhjorl-nuitrr is luleeined v. 

Sidnf^ {1h73), L. H. 17 Kq. ^3). 

(.v) It in oMmiicd that the rule of con«tracHoti in llio WilU Ae.l, 1H37 
(7 Wilt. 4 k, I Vir.i. r. 20), s. 24.rrfcningduscriptioaaof property to th A deal U 
of the testator (sro ji.OUl, exrhide<l.or is olhevcvtsc not appliciiblu. 

(u) l)o< d. Yorhi v. WtdLrr ()KM), 12 M. ib W. 5U1 ; fAit^daU (fAdif) T. 
Briggi (193.7), 3 Sni. 0. 24C. 232 ; AV rAnmpfon, }>itdle)t v. TA^m^ion, 
1183311 <;h. lui.iW.i lU /Vuw. Utrlhtry. tWt^rr. (1004/ I rU. 723. 734. 
sec. liouover, lie hUictihU, h'otrluwl v. hidtenrth (I 81 HI). 33 Jj. T. 48J. 

(6) As. for iii^raiii’e, the purrhaiw*money of profM*r(.y wliicli sinco the 
of the will hrraine siihjeet m on option (o purcdiiwo (Amuss t. Smith 
(1848). 2 Do t;. Sm. 722 ; lie /*yle. v. iMr, [1695] 1 i^U. 724; SUcU 
V. SUeU, [IU131 1 i. U. 292. V. A.). 

(e) 'J7ius. under a concral devUr of huids in a will, lands pnrrhaM‘d suit* 
seauentiv to iho didonf flio will and ladnro the dale of Die (WiTinriniiig 
«M>du*il pi;^« (dcArdev 7. Vrrtiuji (1723). 3 15ro. Varl. <*aH. H.5 ; GmxlUUe d. 
WtHHihvuec y. JfeivdilA (1H13). 2 M. & 8. 5; Hulme ▼. //rvonie (1816). 
J Mev. 285; cunni^aie nolo <y). p. .717. oair; 7 ><m cl. York v. W^ker, iupra : 
and M'o note (0. p. 580. uhIt). The principle of Adsa demcMlr/Uio was no' 
applied in 7*af(uoii v. I^aiiiron (1832). 1 My. & 1^. 12; Utudonald v. In * r 
(1878).8 Oh. I). 161. l08.t;. A., where the aei»uriptioMS wero acoQtaie at the 
dale of tbs »f ill, and ibu legacies were .’uleemod. 

(<f) Iluirhetmi V. //ominend (1790). 3 llr(». 128; Ooed. Tamar t. 
Kelt (1792). 4 Tonii Hep. 601; If inter t. Iftater (1S4C), 5 Flaro, 306; see 
riutc (o). p. 580. ants. 

(a) we p. 678, niUe. 

</) The eodirll. iheadoro, docs not mviTe u h^gacy already adeemed 
or Katisbctd by a portion (/rant t. 7/«rtt (1698). i rcem. (cii.) 224 ; 7>rif»A* 
v^afer V. /'VdcoNrr(l755), 2 Vva. Se n. 623.520; A/onchv. i7aiir/»(Aanf)(1810), 
1 Ball 6c Ji. 298; Booker v. Alien (1831). 2 Ruu. 6c .\f. 270; Fouiyi 7. 
.l/crnsyieht (1837). 3 .My. 6c Ct. 3.511. 376 ; MonittqHr v. MohUtgM {U62), 16 
Jleav. 5C.5; Cowper 7. .l/antefl (No. 1) (1856). 22 ISeav, 223 ; l/opwood y. 
Uopwood{]H:>% 7 n. h. X'n». 728; Sidney 4. Sidney (1873). L. K. 17 Kq. 65. 
but if it is doubtful whetborthedoefrineof ademption h to bo applied, the 
fact of there being a codieil is important iJU .lynifey. Kyrles. Tumor 
(1914). 30 r. L. U. 664). 

(y) V. MeUereh (1851), 20 L. J. (CJI.) 350 ()ialeh|iot of adyanoos 

wbieb IfAtaior bad '‘already mad«^; advance made after date of will 
was fndd not affc'cted; se<» p. .582, pout); He J’urk, BoU y. Cheeier, 
[19)0] 2 Ch. 322. 327. 328 (condition as to marriage with consent); but 
see Be Briyer, Boyrr v. Bayer, [1903] 1 Cb. 685 (dircf^tinn that annuitiee 
wore to ]>ii free i»f deduction »xcopi leg^y duty and income tax; held 
ibat effect td eonririnaiion was that annuitants bore duties HulisUtuted for 
legacy duty by the Customs aud Inland Revenue Act. 1888 (61 6s 62 Viot. 
e. 8), passed t^fore the codicil); Wedgwood v. Tf 'tUon (1871). L. R. 12 Eq. 
20a (coodii ion rebiiog to rcsiduoee daring s|>erj;icd lease: rcucwal of lease 
before confirmation); Be Taulor, Pals v. jMle, [19U9] W. N. 69 (affect on 
gift oxer to issue of deceoaea ahildren). A oonfirmation by eodidl done 
tiot pro any cltcut to a cooditiou shown to be dispensed with (aee p. 691, 
pod) by the tceUtor before the data of the rodioU (Vtohdl t, Sn^kmon 
(1657), 20 L- J. (C£i.) 3f8 ; compare Coopn y. Cooper (18661, C I. Cli. B. 
217, 2S3); see hIso Be DayreHf uatlie ?. Dayreli, [1904] 2 Ch. 4IK;. 

(A) iffilwcff 7. Mellerek, eupra, per Lord Cuanworth, V.-C.. at PI'- 
362 ; He Park, BoH 7. Cheeier, tupra, per rAFUCaft, J., at p. 328 ^ i“’e ako 
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Tlie codicil has do such effect where it is executed (or a limited 
purpose only, and does not purport to confirm the will or briD§ 
Its terms down to Iho date of the codicil (i). The date of origin^ 
execution of the will roroaine as a fiietor for determining the con* 
struct ion, for example, when it is necessary to detemnne the dat^ 
to which eipreflsionK of time occurring in the will are relerable (Ji:). 

If by a will a re^irliiary egtato is given to a number of persons as 
individualK and mit as a class (0> and as tenants in common, and 
by a codicil tho shnro of one of such persons is revoked, then that 
ehare devolves as on the testator's ialostacy (m)* unless it is other¬ 
wise dis{ios6<l of (if)- The inleotion that the others of the uarued 
persons should take may be shown by a directiou that that share 
should (all intorosiduo(u) or by other moans(p), including, it appears; 
tho more confirmation of the will in other respects {q). If the namoc] 


Ti'ittifwos V. Adam (1813), I Vos, h B. 422. H/Hrmcd |1823). 18 Prier, 470 
H. h. (niamVd aift to his ohildiea by a Atriglo woman, rrpublisljod 
oodlril after wife's dentb, not MDfihed to posaibb leffitinute cbildreu} 
and Anon, (undated), riled io t. ratliion (I§32), 1 My. & K. 

12, pfr fV.HUEUTON. arff»uiit!f>,ai h U (bi'qiioKt to icsfatur's six cliildreii i 
one died, but another w*m burn Wore coiiarmalinci; the Isit child wu 
hold to be excluded). Tho contrary, however, wai held ia v. 

MicllefkvtaiU ()7iri), 1 P. Wnis. 274, 275 (to “ youDgCHt son J. ; J, died 
in life of testator, but anoUicr son J. w*m hon afterwards before the 
oodioil and was hold to take); and in Hf Dtfnald, ^fuors v. fSomeriri 
(190§), 53 Sol. Jo« C73 ('*t4» whom I havi* given l^gaciuo," applied tu 
legatees by r^dicil), WAitAiKCTON, J., saw no distiortiun between 
moronees to the subject *01 alter and lu objiH'U of a ciit in this respect 
and disdined to follow Anon., tupra, which ease, however, was treated 
as the only authority. 

(i) Bowes V, JfowM (1801), 2 Bo*, it P, 500, II. L.; Uughes v. Tunw 
(1835), 3 .My. L K. 068; JJontfptunf v. /Imlow ()8J2), 2 Kuss. itii, 117 
A»>hh\f V. II (TUi/A (1830), 4 Jur. 572 ; lie Taylor, U*Aif^ v. (1888) 

58 1/. T, 842; and compare Be BwiiU, Bilke v. Bonn (1H90), 45 Ch. i). 632 

{k) Hounlmskril {Ear}) r. Smyih, (180.') 1 ]. ft. 340. 300, U. A,: 
iloote, lony V. Uoore, [1907) 11. It. 315. 320. 

(II As to what doscriptiuns are those of classes, see p. 814, po$t 

(») CmwU V. CAwlw (1702), 2 Eden, 123. affirmed, «r«5 ntm. CAwfyu 
V. f’lWeweU (1783). 3 tiro. Pari. ('as. 248, approved in ^Aow v. Mediation 
(1843), 4 Dr. it War. 431. per SrcoEN, L.C,, at p. 438, in spite ol 
the doubts ol Scrjoanl lliix io 2 Eden. 125. 11 .; Samay v. Sheiourdim 
(1886), L. R. 1 £q. 120, dissented from ui Be DuntUr, Brovn v. Ueywo^. 
IIUO 9 ] 1 CL. 103, where, however, thr gift was a el ass gift: Svktt v 
(1868), 3 Ch. App. 30J. o 

(tt) Be Palmor, Pdlmfr r. Awewortt. [1893] 3 Ch. 389, C. A., jm 
IJNDLBT. L.J., at pp. 372, 373. 

(o) ibid, overmling on this ground EnmUe v. Shore (1847), 7 Hare. 
247 (better reported I Hem. it BI. 5.S0. n. j affirmed (1848) by Lord 
^N)ttxnhaii, L.C., on grounds whicA do not appear; see Be Palmer 
Pfl/sur T. Jaeworfh. eupro. at p. 372), and lollowod in Be XBon, Dou 
V. Oiieoaime, (1903] I Ch. 278,0. A. (similar direction as to lapsed shsTe) 
»d Be Wand, EtcriU v. Wand, [1907] 1 t'L. 391 (share forleited under 0 
elaase of forfeiture). 

ip) VoMdvey T. ffonMird (1853), 2 W. B. 32; Be BadHiffe, Yeang v, 
BMle (1903;, 51 W. B. 409 (survivorship clause). 

(f) Be Wmino, Orwojd t. De ioanay. (1913) 2 Ch. 1. Bnt this wai 
oonMenHl insnOoirt^t lor tbs purpose in v. BAore, eupra, ac 

J8p^®d 1 Horn. 8c U. 550 , 551, n. (apparently not affected on this ground 
by Be Ptfiwer; Po^wer v. AiMworfA, ewprs. where alio ^e will was oon* 
ftroMm by the codicil, but 00 reference was made to this iu the jadgments); 
sad iQ ChuUfn j. CresnseB, supra, where the point was raised, bnl 
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persoos are to toke ee a clase (r) or as joint teimnte \,t\ (be others 

of (hem take (he revoked shure. Codldh. 


Part X.—Legal Incidents of a Gift by Will. 

Shct. I,-" Paramount i*f thr Pcruvnal Uiifri'jit ntatircf, 

1155. Under all l^equeaUoI chultele, \vhi*never mAd6(rf), and hy Tuieof 
statute (h) under all devisee of any r»'sil est:ile(r), with oho cxcoji- 
tion in vills of lestutors dying jvtlcr Ihotllst D^inbor* llio 
property devolvon, iintuithsUnding llic tostjuiienUiry dispoBilii^ne Uvo. 
of the testator, on his personal reprt^nUlivcs for the puri^ose of 
administration of tho tohtator's estato; llio U^quonthod chattel only 
vrsts in tho logutoa on the osMUit of Urn poremial ruprescnliitivoa, 
and Uiodovisul real ustote only vests in tho devisee on assent or 
conveyance \>y the j^ereonal mpreKonUlivcs (r). 

Skit. 2.— CouilitiouM, 

SCT. i. '/h iinifrat. 

1166. A ttibtatnr may hy his will (/) fm*ly alUch conditionn to v*ibntybf 
hia gifts L'/)» Fuhject to the restricUonH that u cimditiuo may )>e void comMtioni 
UH a matter of law by being contrary to public iKilicy (/i),or ropugnn^t icficralij. 


**porimpft too liHlo attootion wah paid** to it [lU Omofid t. 

D?. iMinntiy, [Him] 2 Tb. I. p<r .lovrK, .1., ul p. 7); sw aIko v. Hykct 
(IKOs), .1 TL. App. 301 (I'orrerli il from Ibc* ruofrd iu fU Orr^ul 

f. he Lnunay, ihw, iht Kolt» ar«ir«</w, al p. 3); /ffl IKooa'i iUory) 
iniMlHOl). ^0 lk;ir. 730. 

(r) Hhow V. M'Mahon (IS43). i Jlr. S( 431 ; i'ltnk v. PhiUipi 

(1853), 17 Jor. HHU; )iPKa^r. M*Kuy,l\WO) ) 1. ii. 715 ^ Re huntiUr, 
Bravn T. Jimfwooii, I Cb. 103. 

(f) n?iniitkreif 7. Toylotir {nr>2), A mb. 130: ji. 013, 

pi) irtmj V. Jebyl find Aihone (17J0)i 1 i'* Wiiia. 572; hov tlUv 
ExkCUTOK^ ASi> Al»3iINl^T^.ATou^, Vol. XIV-, pfe 217 ef Aro. 

{b) Land Traimfrr Act, 1807 (60 At 01 Viet. c. 05]: bile Kx>:ct7TOBS 

AKD A T>M 18187 a A TORS, Vol. XIV., p. 238. 

(r) Land Tvuriider Act. 1807 bt 01 Ylc!L r. 05). h. 1 (1); mo title 
DE8CK.8T AKD DI 8 TKIBUTIOK, Vol. XL, Pi>. 4 et ifq. 

(d) Namely, copyholds and customary fii!eholdH, >vlicrr admissiou or an 
act on Ibe part of the lord ol tbe manor ia rrquin*d (Land Transfer Act, 
1897 (60 6: 61 Viet. e. 65), b. 1 (4)). 

(e) As to absent of personal repnwentatives, see title Exbc'utoks asd 
A niii 8 T 8 TfLAT 0 R 8 , Vol. XIV., pp. 205 ei rrq. 

(/) t'ondilioiis rojktuined iu another drxmmcnt may fail to lake oflect 
unless that document is admuwiblo in evidence (Kales v. UntPe/sity Collars. 
Jj^ndon (1875). L. )L 7 H. L. 438; JCe IKi/fuzws. Taylor v. l/nwsrtity o/ 
fValee (1908). 24 T. L. K. 716); and see p. 634, post. As to oonditions 
imdortaken by tbn donee by asroement with tlio tcatator.see p. 648. p/>t(; 
and title TftvSTS asp 'IIivst^s. p. 21. anie. 

( 9 ) As to conditions! fees and otW modirn'd fees, ice ti(le Bkal Pro- 
PKRT7 ASP CBATim IlEiL, Vo). XXIV.. pp. 168 el ttf.; as to wills 
eotirely conditional in their onration. ni' \*. 510. anU ; as to tbocon- 
sir notion of conditions generally, see p. 702, t*osi. For Ions of dev is# 
svbject to a condition, ice Enmlopcdfs oi Forms and ProeedenU, 
Vol. XV., p, 674. 

(k) See pp. 685, 686, post. As to pnblio policy goDerally^ oonparo title 
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stcT. 2 . to tbd intorest given to the donoo {i), or reimgnaut to other gifts in 
CosdltioDs. the will (a)» or otherwise ilk*gal(^j); or it may be void as a matter 
of ron si ruction by UIng incoitBistont with the rest of the will (c) 
or too unccrUin for tbu court to ascertain its meaning (</); or it may 
fail to take effect boraiise the court declines to investigate whether 


Co H TK ACT, V ot. V 1 1., 11 f K ;VJ4 e * neif. A siui iUn ty IjcI n w iUs and cod twu 
hi this r6Sp^ct wm iu ('ooke v. Turner (IK40). 15 M. it W. 7^7, 

per Roi.r^, B., p. T:I*k *' a proviso good by way of contract must a )ho bv 
good by way of mridilion''; und in Egfrton v. lirownlov (fJorl) (1853), 4 
U. L. Ca«. 1, prr \*uU4u:k, C.li., at p. I'rO. For fxarnpks of gclW bold 
not lo bo cojarary to [mbiic imMcy, soo fie /><>Uaa'« Tru"t (1850). 1 s^iin. 
(N. s.) 37 (ill raso dan:;lit<’r booamo a nun); Crxd'A v. Tinner, and 
Kmiiitirel v. Krniiluffl (Ik 74). I^. R. 0 F. <'• 1. 39 (roudIHuii against dis* 
piitirig iho will or dwpiiuiig ln;rllimacy); /leHUfnon v. llulfortl ilH70)i 11 
i :fi, n. D50 (forhntiint vii marrying a riirisli.an. or foMbing JowUU religion); 
tV/iinicright v. [18P7| - t*li. 255 (if not a Uooian i'.iiluiUv). 

{<) An lo repugnant condilions, jM'it titlo iiii'Ts. Vul. XV., p. 422. 

(a) A gift over is bad which dotvats or abridges an e«lair in fc« by 
slOsriDg llic <*ourH> of iU dnvolurion, and Is to takn elTcct at the momunt of 
devolution and at no oilier time, or whtrb U to defeat jo ontafe and to take 
nlToot on tbo excroiso of any of the rights incident fo rlnit cslato {Slitm v. 
Ford (1877), 7 Vb. I). enii, per FiiY. ,1.. at pp. 67:i. C74). Thus a gift over 
i^anuot ]>o luado to dvfr.at a prior gifl on aliiwiatron by ilio prior donoo (*u»o 
title Uim, Vol. XV., p. 422 : 9* lo giKn of lift< lrit<*n'als delcnuiTiablo (by 
way i*f hnutation uiul not of »anliiion) on alionaiion, nco lillo 
MKNTJi, Vol. X\V.. pp. ."»7U H tfcijf.); Of on p.»niUon iM'hvreo lwi» or more 

! »rior dohiM'fl (^'i^riNi v. Ford, tHprn); or on non •alienation (i6/V/, .* J,'r 
terUrthne, Jiefttf$UtHr v. ihU (I1KI7), 122 1*. T. Jo. 3C7). such a.H 
inU^Klaoy (eoo title Vol. XV., p. 422); or on rsaboal ( 4f JJpnov v. 

.IfiiJmcjy (IU02). >JiK»ro (K. n.b 032. iKI3 : CarU s*. i'ttrUi (1745), 3 Allv. 174. 
180); or on lorfviliiro to tbo Vroun (AV W'drorlg* .sv///rwr'ttl (187.5), 1 
rh. I). 223). 

(^i) .Soh tirlo Vol. XV., p 421. .\ rondiiion aanfiinling to .a (rust 
!• alMi Holijeot III llin rcHtrklion (but flio obji'ol for whoso lu'iiefll Iho 
tfiiHl jH imt» 0 A 0 il iiiiiAt bu c.'ipabio of taking: sou p. .‘kIU, ; and tillo 
Tnr.^Tj} AM»'rnp^rKK.*^. p. 25. anL-, Ud*Ka iioi appi'ur lliat llioro is a 
lik<' rostrirliiMj when* Iho condition dons not aniount to u trust. Init binds 
(lio donoo (0 do .vlsuhii'h in.iy lioiiofit HiM*h an objorl iuoapabb* ol taking; 
SCSI V. TAuyd (IK52). 2 .<ini. (n. s.) 2.V» (n puir of a tomb); Rueke y. 
M'/krthnU. [llMil] 1 i. R. 394 (doniv« U ghc oNociilors bond for rojiair ot 
toiub i it wjks snggCHtcif. however, that tlio eondition was uuonfurccabio]; 
and coniparo IoWmoo t. Sidfork CW/iorofioj^ (1882). 7 App. f'as. 833, 

(c) As to ijiconsistency, sou p. 674. )KMf. 

(d) v. /Imm/rv (1823), Turn. & R. .130 ("'live and n*bi<ic''; 

but see t. P»n>»c(lH50). 7 Do U. M. 5: <t. 20" ('* dwell and ronido *’); 

Jl'yuwf Y. Fletekff (18.171. 24 Boav. 43i» (••u>nnl pl.ioo <if abodo' ): 
Clmring t. EUieon (1853), 7 If. L. Cos. 7(*7 (bring odiioaled abroad ’*); 
IhiddyT. f7rrAfta»(I878i. 2 L. R. lr.442.(‘. A. (retire to a convent e(c.); Re. 
Exn^utk (Vfaooanl), Exmvuik [VtKvunf] r. Proed (lh83). 23 Vb. 1>. 158 ; 
Jeffrey8 T. Jeffrrye (1901), 84 h. T. 417 (not to as«o« late. correspond with, 
or visit cr^rtam persons); Re Qimiol, liroughnm v. Roee-Guetiot (1007). 51 
8 ol Jo. 570 (as to taking naroo]; jf?r Sandbrook, Kotl v. Eandbrookt [1912] 
2 rb. 471, For exaniph's of ronditions held lo bo uot uncertain, but such 
ai* lb*' court enforces, sen TaiterenH x. IlutteU (18161. 2 Mcr. 20 (donw to 
give ip low company otc.); Movd v. .VomI (1800), 27 Bear. Cl5 (“should 
she follow the paths of virtue “ etc.); EvanUrel v. »ajilurcl. rupra 
(not dispe.te will); Re lloorr'e Tmete, Leieit v. Moore (1006), W 
!«. T. 44 (doiteo to marry person of ample fortune lo loaiutatn her io 
comfort and alBuonec). A gilt to trustees upon trust, for a person if he 
behave# well, aud to their satisfai'tioii, may socnetimoe be construed as 
giving them only a discretloa to deprive him of the gift as a condition 
subsequent (son A'rnqiman v. iLtseman (1706), 2 Veru. 559; & Coe'e 
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it ha8 U^eD or will he complied with(r), or l>ecu)i»^ tlio douee has a 
right to lake the gift and disregard the condition (./). or bi'cause 
the donee is excaso*! in the circumstnuces from jHTfonnjuice of the 
condition (p). 

1167. A condition, according to ilie conslniotion of tho wiil(fc), 
is either a condition jirecodcnt, that is to siiy such that tlieio is no 
gift intended at all nnless and until tho condition is fo)lilhid(f). or 
a condition suhsofjuont, that is Ut say such that tho cunditioti is 
intended to put nu end to tho girt(t), or to prevent the gift tnnii 
ever taking elloct (/). 

1158. Where an interest is contingent on uny event, it is in ofTret 
a condition precedent to tho gift that such vwixi should lia|i|HUi. 
A ToaUd or contingent interest mny lie HuhpHit to U> divraUul on 
any spocifiod event; the gift is then in elToct suhjis^t to it condition 
S1lhMH|UHlt(m). 

— IWiV/r/y in OttaiM Cime*. 

1159. ('onditioim agaiiiHt puhlic {lotiVy am those, eonditinns as to 
which tlio Stati} has or may have an inlorost that Ihay sliould 
minain unpi rfonunl or unfnIhlUHt {it), di tarini nation of \vhat 
is contrary to ]>nhiie policy varies from tiim* lo tiMio(<o. 

Kxamplos of conditions void as i'^oitrary to jiuhlic jHiIicy aro 
conditions iiunling thu donee to commit a rrime(/f). to nso cor- 
vuption( 7 ) or to do any lict proliihitvd hy liuv(r); or inciting tlio 
donee to exert private or isdiiieal |svrty inlluonco in any inatUtr 
act of sUUtfx), sncli as olaaining a title of hononrff); or tend.. 

to * (IS40). 11 Uoav. C2l (roiulitimi Halinc to ooliahilA- 

lion), ox plained in < Wv v. fttokr (IKCt), 11 .fur. (a.s.) r>:U, prr Woim, 
V.*t;., at p. 5tir>j comparo Mer v. JiirhanU (IH55). I Jar. (\. s.) 4^2; 
i*ool(i V. Mt 11 JhbTo, 3J, 3U (ooriUitinn an to illegal rohabif.ilioii). 

if) Ah (0 Hiu'fi coridilioioi. kco pp. r^SH. .'tOl. 

(9) Sci' p. .Vll. jtoti. 

iit) Ah to t'oiH ruction wlUi regard to condiU'cis in genera). ki*o pp. 71*2 
Hi 

(i) lirHtfi V. StiHthoMiifin* (letHi). Shotv. P;cil. N.'i; ll'mifi ▼. 

Wcbli (10l*U). Siioir. Pari. <Juh. 87 ; //orry v. Oai. 720. 744: 

BtynUh V. Martin (17401, 3 Aik. 330. 333; Hr^n v. Itrow^iiow (AV<W) 
(Ur)3), 4 ir. li. Cm. 1.74. 

0;} ''ompurc til In OiPfS, Vol. XV.. p. 422. 

(1) rUu eretit to which a cmditioji subiM*r]ueiit ntfein nervl not be lub- 
Aeqn«tnt to tfie event upon which the gift becomen venlod {Hgerittn v. 

Ifrvwnlow (^’arl). sa/>m). 

(ml Ab to vested amt contingent remaimlerH, see frfle JCkal PKOPFUTr 
ART) t’HATTELS Keal, Vol. XXIV., pp. 218 $i W'/*.* ‘W P* thb rulej of law 
rKstrirtin;; Uie eunponsioo of renting, see title Pj:apr;iulTlE.s. Vol. XXIf., 
pp. 3(ID ct icq. 

(n) Cnok$ V. TtfrWf (18461. 15 M. 6 c W. 727. 73.i. 736. 

(v) i^vonluri^l V. Etaniurfl (1874), L. U. 6 P. li 29. 

ir) Miirhel v. soldi (1712). 1 P. Wm< 181,)89; Xkrcwirtttry (SaH) 
V. juopi A’eott (J8.79). 6 .Tur (N. s.) 432, 4.76; Shep. Toiirli, (od. Preston) 
132 I to kill a men): 2 Bl. Pom. 156. 

(4) Eatrloti V. JinfW/thw (Aarf), «w77ra, at yip. 69. fit), 172. 

(r) Mikhel v. 7kVy»oM», iiiara. • 

f«) Kgftion r. Brotrntfu: lEnrl), ivpm, at pp U2. l."n, 163,160. 

(I) /bid.; XinyttOA (^irf) r. PiirijMaf (Jtar/*r) (1081b 1 Vem. .7. Tt 
appears, however, that a gift may be made Ut a |M*rHon »>Ddit)ona1Jy on lirs 
claim to a title being snsUined, or oondltionnlfy un his saeoeM or huluro io 
\ certain suit {EiTtgal (AVirf) v. Blake (1829). 2 Moll, 50. 78); compare 
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to produce s future Repemtion of an unseparated husband and 
wife (a); forbiddiDg the aeirice of tho donee in the defence of 
the realm (h ); or forbiJdirf; the performance bj him of any other 
public duty (r); or unreasonably ((/) restraining marriage (r). 
tracIo(/} or industry (^): or any other conditions tending to such 
re8aUB(AX 

1160. With regard to gifts of real estate or of legacies charged on 
real eatate» the inteiiiiMU to restrain marriage ia not shown merely by 
a proviso defeating a previous gift on tho umiTiage o( the donee (i); 
but with regard to trgaciea (Ktyaldooutof personai estate (/cX with or 
without tho procu^dn id saloof real ostalo direeW to he converted (/), 
such a proviso iwH show that inttiiiiion and is uccmdingly void. 


tljc TMual Minfting claujic \n m^trloncnts OQ eiiRrmioo to a Til 1c or to family 
Cflta((*H. OH to wliiclieee UtJoH>:iTurui:sT9, Vol. |i]». (i.*U <1 

(a) See til lo IliiHSAKn ano Wiki:. Vol. XVI., pp. 4"i> rt ilui a gift 
to 0 woman already scparalcd. wiDi a gift over if ftbo njoiuH her liusbaiid. 
iff sot nocnuanly invalid (/<V CAoWefoa. Jirarty v. 6'Arrwin (1 111 1), 5r>8oi. Jo. 
330); and ^ He lliijifJokiiKUtne, /h»fteJukii$tf>iie\.liu}>ti/ohu9tiihv, [ltK)4| 

1 ('h. 470. Tho cuiidhion in valid, bowyrrr, where it m^Tcly refcoA the 
At ate of rireuQiAUnci'A iwiAliog at the todator'A death and raunni in (lumru 
the coJidiicT of ihe penMifiA iu qursUoii {SkfitrUv^ IhtnrrU (1H58J, JoUn. 
172). U appoani that acondillon forbidding two sibtorsto roAideiogcibcr, 
if not inirerUiii, U not in itH.*lf illegal {UUlyvay v. W'ootlfufvte (lH44), 7 
Iteuv. 437. 4>13; eoiuparo ncito(d). y .*>S4.An^u). 

(h) ]Ce lUttrd, Rrcrrxtototry ond frVaeml Sfr¥rilic$ t'o., Itil. v. llotl, lie 
JUnrd, lUord v. //nM, [Vm\ \ t1i. 3K3 : He Aduir, flimpj J J. R. 3! I. 

(a) He Jtfrmpin, hwton v. JMrrv (1010). 20 T. L. it. 308 (eoridition 
requiring rhilclrm not Ut livo wiih llirir fallior if from hi^ wih*); 

}fe HttntiUrook, Hoet v. SnmthrMik, |UM3j 3 Th. 4tl i<*uniJilion forfoirijig 
boncOts if doncca Alioulii livi* wiiL or lie under the rmiirol ol ihrir father): 
compare i'>Uhn v. J/o/rw (IS2I1, (J-Jil^leondition riot loiiiicrfm 

with daoghtcr'n ednenfion riiforced). A condition requiring adult duldren 
to k4'e|i uuay fnuu lluur furout in.vy l>o valid (Jfv. Traiflees, 
h^ecitOyre una Ayetirft (' 9 ., JMl. (1002). 38 Vietorian Law Rej^orU. 442); 
and Aoc note (o). etsprft. 

{(}) Sec. generally, h'orrfew/r/l v. Mv^itn XonUnfeU Cuite utul Ammvni^ 
tiftn r.V. I iKfM I A. V. fnlj ; and uoti*(n\ p »'j 87. jwrjii. 

{§) Keiiif V. JWonct' (t7P3). 3 lUdg. J*aH. Kop. 2oo (compare, how over, w ith 
tbU rotfo Hilstji ruM v. Ryau. [JS'JPj 2 1. K. C37); JJoyd v. Lloyd (1832), 

2 Sim. (X. S.) 33r», 303; Morieif v. HennoU^on, [1895| 1 Th, 4411. *!. A-; 
tonq V- Vrunit (1707), 4 iJurf. 3l/n2, SOoo, 2057 ; llarftey v. Hiee (1808), 
10 Kast. 22, 24; and acv. further, tbe te*;l. infra, 

(/) eWr V. r«nifr (IK40). ISM. A; W. 727, 730; v. UwwhUae 

(£avl) (l>i.53), 4 H. L< I'us. I, IH, n.: coiuparc. however. J^nee v. HromUp 
(1^21), M;uld. &G. 137, wbeie only tbcc4»nAtruction el the condition was 
eonsidorvd. As to rrstrwini of trade, see titles Master and Servant, 
Vol. XX., pp. S8 eeq.; Trade and Trade Usidws, Vol. XXVU., 
pp. 548 et eeq. 

{§) Voiike T. Turner, euwa, at p. 736 (donee to leave bis land unculti* 
Vnted); Eqtriou T. ifrotTKlow (XoW), tttyra, at pp. H4. 241. 

ik'i v. Hrmenlne (Eari), etiyra (gift over if donee did not obtain 

tiUo.; irilWnicn ▼. irtiAfncon (1871), L. K. 12 £q. 604 (condition relating 
to rcAhhntce of a married wom.*knh 

(0 iJonct r. Jonee (1876), 1 Q. B. D. 278, 282. Tie doctrine u to 

C raonai IrsAeics doea not applv to real estate (ifeflotri v. JieUMre (1874), 
R. 18 T.q. 510, 613;* Ace aW >Vfc5r/ ▼. Jd^ims (1740). 2 Stra. 1128). 

{k) MeHey v. TfswRcfdeon, Merits v. LtfU^soa (1843). 2 Hare. 570; S. C.« 
[1806] 1 Ch. 440. 0. A.; £s BcOony. Pickard v. lidreyd (1883). 48 L. T. 
212; IU H'riyAf. Jfolt v. JssotfJlOO?] 1 i’h. 231,237. 

(]) BeiUite V. Bcllatri (1874). L. E. 18 £q. 610, foIlowiDg Llofd v. Xfoyd 
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Subject to tbe doctrine with regard to eooditiuna in terrorm (»<)> 
couditioDs which are in partial reetraint of inarriage, and aueb 
that the restraint is reasouablo in the circumBtai\ees()i)» are valid; 
such ai'e conditions a^^ainst war tying a particular (o), or a 

member of a particular class of pcrsoiiB {p), or a person of a 
particular religion (i;!; or forbidding marriage under a H|>ocifiud and 
reasonable ege (r); or forbidding inivrriage without consent of some 
pereou at any age(s); or fiirbidding tho remarriage ol a widow (0 
or a widower (a); or, it looms, prescribing the curaniooieH and 
place of a marriage(6). Further, an interest may bo given con¬ 
ditionally on tbc donue marrying a particular jiorson (c) or one of a 
class of persons (rf). 


{1852), 2 Sim. (k. $.) 255. As to cases of a juiied fund without a dircetioD 
for conrertuou, soc note (t), p. 588, p9*i. 

(m) Sm p.5HS. poti. Where tho doolrine does not apply, tho validity of 
the condition is iiidepondeiit of vrhotlirr ilicro is a sift over or not. 

(n) Jifily T. yfotich (1785), 3 Jifdg. J'iirJ. ih«P. 2o.\pfri*'m(;jBaoN. li.C., 

At p. 201; llorfei/ v. Ifeuuol^ion, Mprley v. JAukfm (184:<), 2 Haro, 570, 
579 ; Youngp t. >«rM (1857), 8 Do 0. >1. 5i ih 750. 759. It lias ttoon 
suggested that a eondiiion in n«*traiiit u( nmrrioge is vsImI ihi« court 

vMi gather tbaf the testUur's object is not to pruiuoto oo}ib;Miy as such, but 
to induco the doiKi' to repiutln single for the grxjd of her rhildren, or unless 
sbo tnarnes a Inisbund who ahio in ])rovidc (or licr. or for sooio otbor 
rCAsou )>enoQA) to henelf. or wltcro tlic Ui«tator had an interest in tlio donna 
nuiuuniiig unmarried {('fimxius v. Carrodtu, 11913] Victorian Law lioports. 
1. per A*n>:('K)viT, ,1.. at p. U; (torniKirr^ Lloyd v. Lfoyd (1852). 2 Siiu. {>* > \ 

203 f V. Jt/unden (1852). 2 John. & H. 356| 307 (WstAtor lli* ii> 

f>ut hiniselt tn foeo pcreniif to donee's children); JUrn v. (18 ..*, 

1 rh. )>. 3U9.4O0.C.A. ;i7ouaT.J(mrr (1876), ig.K.U. 279.281.282.284). 

( 0 ) Janit T. i>tfAs (JOSl), 1 Vvra. 19: Ltiler t. fiatiand (18^8), 15 
Ves. 248. 

(р) fVrrfa r. Lyon (1807), 9 Mast, 170 (ScoUman); Jenner v. 2'ttntor 
(1880), 18 Ch. 1>. 188 (douiet^tic servuU); 6Veeae v, JCirlvood, 11895] I 
1, It. 130 (le4At4H> marrying beueath lu*r). 

(с) 2Mtggan v. A’rlly (1818), 10 ). Kq. K. 205, *7.1 (Papist); /lody/tffn v. 
l/J/oni (j'879). 11 Ch. D. 95l< ('* not a Jew '*); U iU iSiwdo of AW ()889). 
23 L. It. Ir. 542 {**iioi a Piolesfani "). 

(r) ^7^jrit*poofs T. Uroumonl (179C)i 3 Vos. 80. 97 (twenly.ohe); Youngti 
r. Furtf, sspni (tweiity-eiglil): and kh* SrMi v. T^Ur (17SS), 2 iim. C.. C. 
431, per Lom Tudiiu^w. L.C.. at p. 488. . 

(t) Arfoft V. Jeton (1703). 2 Vera 4.^2; JJvy»i ▼. (1817), 3 >1or. 

108. 1)6: He WAi/ing's i^fUlemettl. M'hUioy v. Ife Iluisrn, 11110511 Ch. 08. 

A., explaining Jfathrooil v. UnlL^'-y {Ia^} (1804), Ut ves. 2^, M also 
liaviiig decided ihc |»omt: boo also pp. 589. 593, 53 b. 5ir7. poH, 

(I) Jinriov JSarion (1694), 2 Vern. 30Hj Scull V’yUr. sspm, at 
p. 487 ; Mf>rUy v. ifcRfcoldiidit, MtfrUy v. Xinl'scK. uupro, ;.t p. 680; JMiytt 
V. Lloyd, 8upra, at p. 263; ffewton v. JIfarwfen. tup’o; Kvtine v. J'fmer 
(1864), 2 Ilcni. A: M. 100; sec. further. Uaiofi(Uu v. Jirewf-r (1606), I 
<’aa. in » ’h. 77; 7'vfe v. Friee 6 Vr«. 779: /•''* HHUer. DtfunUUon v. 

Rutter. (ICNIT] 2 592 (forfeitnra by nuiriuge m faba uanie). .Such a 

eonditiuii may be imposed not merely by iltc liUKhaud. but by anyone alia 
(Jfeisfan v. i/orsden.supra; Atiea v. Ja^on.cspru.at pp.4<)6.408). 

(а) Alien ▼. Jaekton, eupro ; compare Kidd r. Kidd» (1863). 2 Maeph. 
(Ct. ol Sms.) 227. 

(б) SeoU ▼. Tyler, nijfra; HauykUn t. H^phton (1624), 1 Mo). 611 
(aarriage contrary to the order and cAlAblianed nJes'^ioi Quakem); 
fitnaudj, Lc^nofk* (1902), 32 Canada Supjeme ('ourt JU^orta. 357 (the 
l.*vwi and rites of the Cal hoi ie Church). 

(s) Fcthiaad {Vi#cottn(}T. UortU (1697). 2 Vem. 333 : Dooii v. Angel 
(1862). 4 De G. F. & J. 524; Eieney v. FlaAoeoa, 11006] 1 1. K. 45. 

(d) See Bodgton t. Hcl/ord, e^tpn. 
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Thene c<>n8i(leraiic>nB as to marriage apply nnlj to couditions, 
and not to words merely describing the intorcst created (r). An 
intereat Toay be givTO to endure so long as the donee rcumins 
unmarried (/X ^^d nerally marriage may be made the ground of 
a gift ceasing or conimHiciagi/?). 

1161. A condition may }>o inoffectnal against the donee. Thu^» 
whore Ihcru is a direction that n doJiec is not to enjoy a 
vested gift in full until he atuins a i>arlicular Hgr, then unleSH 
there is in the will or some codicil to it a dear indication of 
mtentioD not only that the donee is not to have the enjoyment of 
the gift until aluining that Age, hut that some otfmr ]K'rsmi is trt 
have that rnjriymcnt, or unless the property is so clearly taken 
uwny fnuii tlm donee up to the time of attaining that as to 
induro tlm court to hold that as to the previous income tla^re is an 
iiiU>Uiey» the court ou the application of the denet% if ho is eulitled 
to give a discharge for the gift, or the iK^rsons deriving title uudor 
him, will Htriko that direction out of the will(f<). 

1162. (/orUin condilioiis, if HtUched to a Icg^my of specific |>cr- 
HO MU I cHUt(\ or a lugucy chargoit on personal esUbi oitlyi/). may 
i« v<uii nguiust thu dnueo as miuh) ht U'rroirnt, tlii'l is to say, as a 
mere iille thri^it to imlnce the domxi to isuuply with llm cnudithui, 
hut not to iilhvt tlm UNpieHlU k nnleas the testator slunvH Iliac liis 
intniLiou was not merely to tlireatru or enjoin t)ie dimec. hy tlm 
condition (0» but to make a different diH[K>sition of the sulijert of 
the gift in tlie event of non-coiupliatice tsith the ermdition. The 


(r) Tbo qun^lmn in vM’h ia wkeiher ibo wordii cou»ti(ufAa litnus- 
tloii or a eonditjoii \I!eftlk v. (l.srO), 3 LUi M. \\ <«. U.M, Oj?; Ji€ 

Xiitfi'it Traisin |IStl3). -*!1 h. K. If, 401. 40K; l,>. J/oeir, Trojford V. 
.i/^HoeAiv :m rii. m. in;. i:t;;. r. .\.i. 

(/) Itmth V. /hm* ru, v. AVrAff^f* I .liir. (N, ft.) * 

a* at {MS' /» the ICeUife of if'/.outjkttn {laTH}, I ]«. \*. Ir. 421. r. A. 

0/1 M>W# V. Orttre (IH'IS). 2 I'lu 7ol, ; J\e Mttnou, Mufion v. MuKutty 
[HUM] I f'li. 

tk) tMiutf V. oWiwrf f isr>y). JofiM. prr \Vooi>, at |>. 272, 

ttdoplnl in ll’Arrffort v.Jfuflftuiuu, A. i\ 180. fKc I/ord Hfav' nr.hu 

L.('., At. p. 102; ."'•VfttMrifrt T. rn«0»i’(1841), Vt.\ lUi. 240; lie Thoitifteon, 
({riffiik V. 7horn moH (1H96), 44 ; he ('outitrUr, Co?rOfn>r V. 

NAru, tllHCJ I (a. 470, 473 ; /« H'ilt of UeuJfj, Pnye* y. ZZ«rfy, [1013] 
VirKirisn Liiw KcjhitIs or»U- 

(0 Thp rate was d(*riv<Hl frt>m <U»* eivil luxx*. as a <1 mini si v roil by Uic 
mdcsjjiHliral courts, and ;ultiuinl by tbo conns of equity with nioilifica 
tines; nS) HelUtia v. I»eWtir$ JS74). )•. \l. 18 Kq. 510. 515, ruC, where 
file analogy with the rules w to vcMing (s<hi p. «lo. poet) is pointed out; 

Re Wkiliu'j* Stiilement, W'kiliHg v. Jfe fiulscu, [lyo.'jj I Cb. 06, per 

VAroUAK WjLLiA^is. L.J., at p. 11.3. In case of u niised gifi of real and 
i'crmnjal isitafe. wi if tout any ttnsC tor con version, or in case of a legacy 
charged ou aueh a ruisrd titntl. tlilTvrent mb's are applied aer*ording to 
tln‘ properfy concerned {AVv«tM v. .Viirf/w (1746 b 3 Atk. 33^, 335 ; Vuddy 
V. Ot^ukom (1878). 2 L. U. Ir, 442. C. A., per Ball. L.C., at p. 458 ; but 
i*'e fter t*imiSTiA!t, Ij.J.. a* pp- 466. 467, apparently followed in he 
roftijer. reUifn v. hettifer, f)lK8»l \V. K. 182). 

{k) he ViAeon't Tr^i (1850). 1 ffim. (y. $.) 37, 43; Duddg r. Grejihm, 
Mprn. at p. 454 (**u owry tUrraf. ihat tha le^aUf at liberty to 
dUregarxl**). 

(1) Ai to Umr far tltc applicatlou 4»f ibe rule depends on conifnirtloo is 
thii napect, see ttfirvey r. Aeton (1737), 1 Atk. 361. per Willes. (j.J., at 
pp. 377. 378 ; Mtnire t. Bellum, aupra, per JfSSiL. M.R , at p. 516. 
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conJitionB to ^hicb this do(*.trine U onUnarik applied (w) aro 
condilious requiring a consent lo tbo inarriagn of the Jonee {,») or 
forbidding the donee to dispiilo the irill(t>). 

Id cases where such a condition is a coiiditum Bub: 40 (|uent> a 
gift over on non-coiiiplianeo wiUi the condition cshimiUaI to(p) 
and euflicieiU tlio validity of the condition. Such a gift 

over may l»t* made by a direction that on such non-com pi innco the 
gift is to fall into residue (r), but not by a mere residuary gift 
without moro(ii>, m»r by a Kcp.ir.ite provision for tiio donw on 
non-compliance \>ith the condition (/)« 

In cases wlioro such a condition in a condition precedent, tho 
testator may sliow that Urn condition is not in Ur tore ni by a gift 
over on non-cmnpliiincc witli tlic condi(ion(r}) or a mere reKidnary 
l)e<|uest(/i). or by providing for tlio donee in lK)tb events, whether 


B»CT. i. 

Condltioas. 


vjOiintj Ilf 
MUCb WlMti* 

I iikbH where 
Hubier^aent 


wlieie 

precedent. 


(m) Con dill I in gcnt>ral rcHiroint of m am ago wrm roriMidcrod as 

Hiibiocl io IhiA rule in v. fiainbridM (ISIS), i .MiMKI. and 

Mhirt V. ; iS74). It. Ik Kq. 510: oiil iu lbi« rrMjHvt is 

t)i» gejicral ground of piiUJic iKiliry oo which Ihcse dociHioiH ought lo 
t)C habod : e*'c (hn critic rein in Ihtddjf ▼. tirc«kim (IK7K),h. U. Ir. 44'i. 
it. A . -fu’f CimisriAK. \*J., at p. 40b. A gifi ovcrdooii nob noidcr valid 
a r<ii(djtion in gcnonil ri'^cuiut of marnogo (Morhti v. 

v. Liidsun (IH4:i», :! ilnro. TiTu : v. (IM.Vj). 2 Sim. 

(S. !«.) 255). In /.V DifkunHB IVnut (Usr>ri), I Sim. {S. i*,) :17. 43. 45. the 
nilo wuM explaiio'd h« Utyu'ii on pnldic indicy; c.onclitions ug.tiuHt 
alicriAtioii of a bfu v^lutn worn there nuhI to bo void its in terrorrtn 
imIciM thuro >vah u gilt over, but I hr i* nut now ah 

dio^K iho trni< ru)o :w lo such condilunie (/CofA/urd v. /foriouTK l 

Hans 47.5, 481). U apix^an, at ail evenfa. that tlio dorlrino dooe <' t 
ordin.irilv npply to other conditions nni contravening any ruio of pul4in 
policy (A'4 Ihekuon'f Tm$i, $ufrti {forfeiture if doiM*u Ih^cumi^ a nun)). and 
such other condiuons do not t»ccome tn terrorfm, or otherwiso invalid, by 
the more want of a gift over (r6uf.. at p. 43 ; lU Catt'i Truti {i8U4), 2 limn. 
Cv M. 40, 02). On the l*oJl^lrmd^oIl of |i;kniruhir w'illn, hnwrrcr, other 
conditions nay l»c cnn:<trued aa iudiicwmoriti *0 t.hn«ta addruiMrd to the 
donu'f porMUiully. and oh not afTcrting tho gift, the cfuilcsl n'quircs it; 
ere v. •SlrnJ'ord <Wd) (1843). 5 Mrav. 0,58, .5’1,072, sflirmM, tuOaom. 
flcatfs V. lipng (1844), lU 11 ic Kin. OiW, II. h.; Rr itratjkfr, Truatew, 
/vVrralor# ami Ag^neif io.. /ML V. Mtmgher. flUlO) Vicf.oriAn Jjaw h(*[Kir(a. 
4U7 (donen lu aciiuin* and Irani a pn>Ji*A>uin). ^ 

{n) Bellcutt V. /Crmine I t’as. iaHi. 22 ; ./rtn*i# v. Duke (IttKI), 

1 Vcni. 12, 2U; SrmpKUi v. ifayfy (1721), Vrvi'. tli. D02; and kpi* tho conea 
cited in uoIm {d), (r), p. 520. post, 

(o) Sec pp. ft sn/., post. 

(p) JJoifd V. Br^hfon f IKI7). 3 3Iur. 108, 117. wlierr Mio i*fToci of the gift 
over h r^cpl.aincd riflirr as un cx|trrtwiou of conlrary iutctilinn. or ss 
making tho prior gift u conditional limitation, iiatoriy, a limitation to 
endure until the conditio d is bnikcn. 

(g) iSlnttU^H V. (Jrywftt (1028). 2 Vem. 357; vk/o* ▼. .4#(oa (1703), 2 
Vcm. 4.52. 453: Ihilrif v. J>fefH»nre.ri€ (1738). 2 Atic. 261; (.%$uncy ▼. 
Graydott (1743). 2 Atk. G16 ; fU Wkiting'g SettUment, irhifiny v. Jh. /fuiesn, 
[1005) 1 Ck 06, i;. A. 

(r) Lloyd v. /Irunfon, $upra ; conip.are. howerer, 7^Kfh*n v. H^dy (1743}f 

2 Atk. 587, 500. 

(I) If heeler r. Bingham (1740). 3 AU. 361. 

iO Bellatif v. /•.Vmiar, lopm ; 6'nrrel v. BriJty (1603), 3 Vem. 203. 

(а) Malcolm 7. O'Caitatjkun (1817), 2 .Modd. 340; trurdener v. StaUr 
(1658), 25 ileav. 509 In the case of a gift cooditioDi^ od marriage with 
oonsoQt, A gift over on death before twenty*onu or narriage with eonsnut U 
Dot suffleieDt for this purpose; see Gray v. Gray (1889), 23 L. R. Ir. 392. 

(б) .imoe T. Uomor (1609), I Eq. Cu. Abr. 113, pi. 9 ; fJarvey v. Aeloa 
(1737), I Atk. 361; and see Oroagh t. H'tlsoa (1706), 2 Vero. 572: S. C. 
I Eq. Coa. Abr. Ill, pi, 5: Gray ▼. Gray, npra (gilt iteelf rofidoary). 
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Bm. I. the condition is performed or not (c). If property k given on 
CondttioDs. TnarriAge with consent a condition precedent^ and the oondition 
is in terrorem, the gift takes effect on marriage even without 
consent (d), but not tintil marriage (c). 

Applira'^oB This doctrine as to oonditions in frn'orm does not apply to 
devises of real estate (/), or to I>eqaoBt8 of legacies charged on real 
* estate(^), or charge^] on personalty directed to be laid out in tho 
purchase of real estate (h). 


irojxmble 1163. A Condition iimy he one which is intended to he i>6rformed 
coiditiooi. jjj ^ presumed state of facts which do not or cannot otist; according 
to the intenHon shown tho condition then either operates con* 
ditionally on that state of facta existing, and therefore, in the 
circnmstftncos, docs not Ukn effect at all (•), or else operatos in any 
event, but is impossible to jKirfonn (k), 

Kffci-t iit If a condition, intended to bu o|Xirativo in aoy event.is precedent, 
iftlKMibdit/. jg originolly impossible to pcrf«»rm, or is wssible of perform- 
aoco at the date of the will, hut afterwards wcomea imt>oshible 
by the act of God or circumstances over which neither the d^inco 
nor the tosUtor bad any control (f), the performance of tho con* 
dition is not excuned, and accordingly the gilt does not vest (a ); 


(e) rnvt^a V. S Vorti. •'i72: Ke A'r’srire. ilcmpton v. A'euw, 

nsmij i 65. 71; OiUr$ v. Wntif {17io). 1 P. VVms. ; and 
V. hffnAghi (1753). 2 J^ro. Pari. ^< 0 *. 261. 

(tf) UttdffvoM V. j/0m> (17411, ^ Atit. 1$4. the octiiul doridiou in 
which cadC was disM^htcd from, Luwevor, oo account of the doviso over, 
in IJfmmiugi r. (1763). I HtoJ'A'. 303. Lord LouamonocOH, 

at p. 30t, aiul in Scoli v. Tgltr (I7SS). 2 Pro. C, C. 431. per l^ord 
TiirKU>w, L.C., at p. 488. 

it) Carbvt v. HiUvn (1730). I Atk. 381; Elton v. KUoh (1747). 3 Aik. 
504 ; Gmu v. 6'roy (1880). 23 h. K. Ir. 399. 

(/} T>Mdi V. Omkan (1878). 2 L. \l. fr. 442. 457. 46.7. {\ A. ; Jenner v. 
’PuHMr (1880). 16 Cli. D. 188, prr Uacos. V..C. at p. 196. As lu luixod 
futiilM, M)i' nolo (»|. p. 598. nnU-. 

(C) Kegnish v. MwUn (1746). 3 Atk. 330, 335. 

(k'l Pullen V. (I74;i). 2 Aik. 587, 5D0. 

(t) YcUl V. Vnirertilp (-oUeiff, luOmlvn (1873), 8 Cb. App. 454. 461, 
Affirmed (1875), 1/. R. 7 H. L. 438. on ihc irrouitd that thcru was no condition 
at sU. Ab to a rule said to be deriveil fmm the civil law, and to u^ake the 
validity of su impossible ooudition depend ou Uie tnoUve and kiiowlcd^ of 
the tofttstoi*. cec Kf Moon, Trofford v. Moconochio (1888). 39 Oh. D. U6. 
128 . r. A.: couu'sre pp. 591, ^77. j>oni. It appears that a oonditlon 
origiualtj impossible may in botus aibvs bo regarded us Tcjfugnant to Use 
gift, nod iu euch cases tfao gift takes effect free from Uio condition erm 
where the latter k a boudiUoD pieoedent (loiepfer v. rat’eadish (1756). I 
Edeo, 99. 117 ('*s» men ttnhcrii, it ofInm ogi^erii"), afbnncdi iu5 
Hoia. {Lord CkorUo) v. XorfAcr (17.59). 3 Bro. Pari. Ois. 186). 

(4) Shop. Tooch. (od. Preston) 132: tU h'nox. Von Sekrffierw HkM- 
hatn, (1912| I 1. K. 288, a'hero a votidirioa as to naturalisatioo was not 
hn possible becAUsu a private Act of Parliaiucnc might have been obtained; 
A> IFtllMmi, Taylor v. Wale* {Umrcr^lg] (1908). 24 T. 1«. E. 716; Re 
Eohv.ton, Wriokt v. Tp^Oi, [1892) \ ('h. 93; S. C.. 11897] 1 Ch. 85, 93, 
P. A. (use of black gown in pulpit, uot impossible). M to the effect of 
ehangii:^* cironmsuaces renderiug a condition once oomidcred impossible 
now po«wil4o, see Re BoUi$ IloepiUU {Trutieu} aad JJague'i Contract 
[119912 I'll. 540, per BttJrE. J«. at p. 533, eommentuig on Shop. Touch, 
(ed. Frsitou) 133 (eoDdiUoa of gang to Rome in three days). 

(1) Re Croftm, Croxen T. Ferrtrt, [1904) 1 Ch. 252. 

(o) Co. Litt *Su6 a; Com. Dig., tit. Coadition (D. 1); Ronndel v. 
Cumr (1786), S Brn. C. 67: ^yerfoa r.Brovnlov (fori) (1853). 4 
H. L. Cos. Ij 120; Priiifliv V. Boleate fl857). 3 S. 8: J. 286 (^t con- 
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where, however, the condition is sabsequent in such a case, the eaor. t 
gift takee effect free from the condition(/>). The iio)x>B8ibiUty in CcndltiMi. 
these cases must be in the nature of thin$;s{r); a condition is not 
void merely becaoso ilu porformanco is liighty improbable (d), or 
because it is out of the power of the donee, or exvn out of any 
human power (eX to ensure iU performance. 

1164. Id general, if a condition is void as contrary to publie Effect of 
policy, repngtmnl to a prior gift, illegal, or unct^rUiii, liie effect on 
tho gift is that if the condition is priwlent tho gift fails (/), and " 
that if the condition is subsequent the gift hikes effect Irco (ruin tho 
euudition (/?). 

If a condiiiun is voiilahle and avoiilod by the dtmee, or ropugnant 
to the gift to which it is athurhoil, nr fails to operate on the gift as 
being ni frrrmm or otherwise, ilion the gift takes effect free from 
tho condition, wlictlinr tho condition is procodont or sul>WKjueat(/2X 

1166. The donee may not bo Iioand by(i) a condition iiii)N>so<] by aiprsliiioiu 
the will on aceoimt of the acts of ttie testator or other even (a, suhso- 
quont to tho date of tlio will, where tho offecl is that, sulHUintialty, 
tJio condition is perforcued or Jiullitiml in the ioHtjilor*s lifetime, or 
that, Riihstantially, tho P^sUitor has itiH^HmfHHl with the condition nr 
has put iKfrformilUi'O out uf the jarnTr of the dunoe(it'). 

d it ion at on mtnm in Knglanil: pUipwrook of donoo) * ▼. Ohrwr* 

Mnu/tey (UTS). 3 Ch. I). T.'iS. p^r Jiuhski.. M.K., at p. 7rf5 : aud tttx* 

Shrewthurif (Lari) v. }lttpf.-f^r'iU 0 Jur. (!<. s.) <152,402. 

(6) Thcmfti T. n<rtBell (1694), 1 Salk. 170; ({rttyiUtn t. I!itk$ (I'oq, 

2 Atk. 10. JO; fittnfmry r. Ihnm (U?.*)). 0 I. H. U. 284. 2H6, Ex. ^ 

Uf Tfird, liirH v. Crctt (1894), 6 U. a26 (htnaoy): If$ Orerntroodt (iuodhart 
fKoMf/MTOfl, [1903J 1 Ob. 749, C. A.: Re A'dwardt, lAo^ ▼. Iioyce» flOtO] 

1 Cb. 641 ; and iwc tkn oaM*# riled in note (i), p. 690, aa(9. 

(c) /VasM V. Alrnrci (1716), 3 Atk. 312, 345; KgerUm v. Drmfiulow 
(/^arl) (1653). 4 H. L. i'as. 1. 94. 

id) kyerUm v. (AViW). enpra, at p. Tn ; Co. LiU. 200 a, Di>tu(1). 

(r) RifrrhH v. llr4fffHl*tv {Uetri), Mttpm, at pp. *i. 2.1. n. 

(/) As to the effect of conditions fnntmry to public )*oJicy,§et> note (A), 
p. 584, ante, notes (p)—PP 685. 586, onts. ax fo ooodifions repugnant, 
p. 564. antfi. uh (o uuwHain cioidilioUH, nr^ p. .'»84.<tfitr. In Jirvwn v. 

Peek (1758). 1 Kdon, 140 ; Wren v. Prudt^jf (I84i|). 2 Do <>. dc Kin. 49, the 
coart applied to cofiUitiuris prcr«dciil thr rufr n( tbc civil law that a can* 
ditioD e^^ntra n^n should be treated as nontcnpfvm,* but these 
cases were erplained otherwise, at* bneed on a eonsirnrlion treating ibe 
conditions in iiursiinii as subsoqneiit.iii IU Voore. Tixifftml v. MaconoehU 
(1866). 39 rh. D. lie. 124. 126. 130. C. A. 

(of kfjerion v. 2Jrow}iUfw (A'arf), tupra; Re Oateint, Ftwl^aU v. Ftnfnsr*' 

Co. (1901), 70 L. J. (< H,) 242. 

(A) As to conditions tn terrorsm, see pp. 586 et eeq., oiile. A rule said to 
be the eivU law rule drew a distinction between illegal eonditions Involving 
matuve ta to and those involving molam prvAibitum. in the latter caset 
the gift took effect free from the conUiiioo; see He Moore, Trajford v. 

MaeonochUt eupra, at p. 128. whero aacb rule, if any each exists, was hold 
not to apply to a limitation, and oozupare ilo. IJtt. 206 a. 

(i) Seo Wed^ood v. i>ei»(oi% (1871), L. It. 12 Kq. 290, 296, exproKsing 
the view that m the easee there cited the conditions Lad b^tcoioe impossible 
of performance. 

(a) Uarky V. Lan{peoftk^ (1774), 3 Bro. I'arl. Cas. 8ff9 (bequest of 
chattels at B. oondiuotial on recidenco; and a suhsequeot conveyance 
by tho testator of B.): Smith w. Omodory (1825). 2 8ixn. 6t Bt. 358 (eonditjoa 
walnst marrying T.; marriage with T. by <uMJsent of testator); Ro Vnrk, 

SeU V. Cheotoft [1910] 2 Cb. 322 fmarriage with testator's corurnt); Oath 
V, Btirtoa (1839), I Bear. 479 (eosmikm requiring payment of debt, satisAed 
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1166. The donee mnj also be excused by the net of the court ({), 
or on grounds of pohlic policy in some cases where the condition is 
Bnbaef|ueni, arul where on account of the infancy or marriage (m) 
of tile donee (ii), or of bis public duties, he is n<»t free to {XTiorm the 
condition (o). But tlte drmcc is not excasud by his own ignorance 
of the condition ()iK at all events unless in the circumbtances of 
the aise there ia a <tnty to give him notice thrown on a parly 
interested ( 7 ), or unless he is tho hoir anil the condition is a con¬ 
dition 8 ul>seqii(!nt(''); or hy his own hcU rendering it impossible 

by testator Accfniinj? mnniosition): TiAlrfl v. L'rootm^n (IKriT). r> W. It. 
342 (fonUifioii unAtMi fttiUiT'A wiU: urriuirnmirt* by ICBtator 

in his in i^valauuoti uf laihcrV col ale); IVaU/^r v. Walker (ISQO), 

21)(! IM*'. dc .1.25o (I'Oi) J i I ioj i tfii ui ring con vcy aiir e hy di : p urc b osc by 
tcMUIor of donco'rt iolcrcKt). \n to a con Jit ion rciji tiring a conAnit. to 
] nu rrbigo. boo p)>. r»0C ei iry.. /m>» I. Them arc n i os rk b i u koto i‘ c oki ^k «o i ggCKliog 
llint thn Iran |»niuoplu idtioI that of ronMidrriog ibot lh<*cc»oUilino huHlK*t;o 
follillcd, bot that the Uoiiu'K an* exc'iript lioio i.\u^ ourithtioii aKogr«ibi*r, so 
Uiat tho will must bo r(*ad ns if Ibcrc were no coodiiion {iia Park. Uoit v. 
Cketter, \ lOfO] 2 Th. 322, per pAna^Kr d., atp. 327), bnt tliiii in doiibiful; 
aK lo KiiWqticnt rvMitK, h«>o p. 647. post. 

(f) i^ntkery V. UitcKie, [imil] 1 I. It. 437 (kaU* hy order of rnurl). 

(m) 'HiuA, a murrii’d wuniaji may ho v'toumhI from u coiidhiin; afi to Ikt 
rusideriro, or m 1o hor return 14» Kngtand. if Hbo can only fornply a*jtli the 
oondiUon hy iM*|i:irntirig from h^r huf^lnuid {ll'crx/ir v. Toirn/ry (IK53). II 
Harr, 314: ll'/UiMiwn v. ll'flifoKua (IH? I). L. K. 12 Kr|. rui); oomiiaro 

p. 4tnU. As to pnrfontiatiro by a tnarnod rrKrraioril u'otn 

anticijiftlion, koo Pohitmon v. irAMirrfr/JtMfsr*n), 0 Do U. M, A; li. r>3’i 
iU A. (under 11m* law iH'foro IHh 3, I ho vonrt eould not diKpi*jn$e with 
roMraint): Ton vcy anting Aot. inl If I 6b 2 (»on. r», r- 37)* k. 7. 

(n) Ah in llir i*a*<o of rnmlilionH HiihHoqocMt ^'c|niring an aot of volition, 
whoro lUo |H‘r>ioiiM lo wlioin IjHiogal niHiody atiil oaro oioroihinillrd do not 
rbooKU lliiki lio Hlioidd oonforiii: an infant I'aimol. UuTofoK*. be Raid to 
ivlufo or iM'glivl In n*KHU* at a place {Pariritf^e x. Partridge, 118111) 1 Ch. 
331. fullovvjiic Parrg v. Pofterit |)871), VJ W. K. lOmO; or to reloM or 
nrgloct tu tAKo a naino ami am 14 (AV KdvfinU, Lhgd v. Dotfce, lllMOJ 
1 i'll. .^41): Mr nolo (r). p. 333. jtOfl. 

Ue Aihiir, (ItKH)) 1 1. If. 311 (absence ou military Kurvicn no Urcaf'h 
of condition nnpuring roHidenco); Hrnnnigan v. Murphy, flSbO] 1 J. K. 

418 (paTTHli prii'id'K diilica). 

(p) Such ns rondiiUpia rK|iiiriDg a cortaiu act to bo done witliin a 
certain lime, an claindng tlio legacy (/'ey v. Pori«r (1670), 1 Mod. Rep. 300; 
>Vv’r ILndtf Anne) rote (1572). i Vent. 193: v. JMnaon (1817), 

3 Mer. 7: Mnwle$ v. IlnldtriH (1838), 3 Sim. 35.^; AV ftodge'e J^tey 
(1873). L. R. 16 Kq. 02: /WrU v. A*rttr/r (1874), L. R. 18 Kq. 213 j Aetley 
V. Nseer {Karl) (1874). I,. 1(. 18 Kq. 2£H); Pe M'Makon, M'Mahon v. 
if'^/olion. [l!Htl| 1 I. 11. inn. A.). 

( 7 ) Pry's {Lady icepm, at p. 201 (*‘ where one of the parties 

UiiTOie privy tliau (he olJa»r, iiotioo must bo given '*). The executor is 
under no obligation to di.M$loso the rundition. rven in a cose w'hcrc he takes 
a benefit under H by way of gift over (AV Acic/>, Lneis x. Levis, \ lOOlj 2 
(’ll. 636.0. A.: Chaaney v. Groydon (1743), 2 Atk. 616: but see 
Y. (1868). h. U. 5 £q. 543, 53it; Ps Maekoy, Mackay t. ^«fd, 

llf>iM>j I Ch. 25. 32. 33). 

(n) The heir, if lakiirg by descent under I be law prior to tho JnheritaDca 
Aot. 11^:13 (3 & 4 Will. 4, c. 106) (m'c title DKyens’T axt> Pistriavtiok, 
Vol. XL. p. 8. note (I)), waa not hound by a condition subsequent divestinE 
his estaie. uiiWa and until be had notice of it (Dos d. Kenriek v. Peaitderk 
(1806), 11 Kaj-t, 037, /tdlowing Pmumes'e Cm (16U0f, 8 Co. Rep. 83 b, 
82 a, JftfUoun V. PUsgercU (1671), 3 Mod. liep.*2t). and Pn/tllMtly Jansj 
Cass, fpm, m \k Ctnt; Dos d. ToyA^rv. ( rtip{1838). 8 Ad. A hi. 770, 788; 
tlur^eion \//«»/rcy ( 1755 ), Aob. 2.76, 2o0; and see AVfAcots t. Duks 
(1765), Affiu. ^11. .113); and this rule has been applied in a rasa linos 
that AM fMurxtkw r ftnvT.**/IfiTil u I P r* T. 19^^ • if dofW not annlv. 
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for him to {^rfonn the condition (6); or, exwjti ng mentioned 
abov6> b; luB infancy or nllit*r t)iAahility(r). 

SrO'SBt'T. 3.— f'fr/armtnrf o/ ('ontlitiou. 

1167. In nuiny cases, pArticuUrly with regard to conditions 
requiring a cousent to marriage, the court may hold a condition 
satisfjod where it has Wn coiupliod with subshinliHlIy (i0» 
though not in terms (0» whether the condition is proccdont or 

however, to conditions precedent {Murphy v. /^mfer (1874), ti 1. U. (' I,. 
Ii’3. 127; iiorriganv. IlorrigaH, fi904| 1 I. U. 211; and see v. 

Vick€r$ (ls07), 14 Vm. 341). There d(»ee net appear to l»c any surh rulivin 
favour at ant of kut: and the rule in favour id Uio hrir may Im now 
obioleto in Khgland owing to the Land TraoMfor Act. 18117 (80 & f»l Virl. 
c. d.')), os to eaguB within that Act where the title of iiio heir is snbjirt lo 
that of the teatator'i roprcsonlaUvo. 

(S) l‘ltiUp8 r. W'aUfr (1720h 2 Dro. I'arl. Caa. 2r»0; Curi^r v. f'orUr 
(18A7). 3 K. .f. HIT, 83l,ilik>»pprovod. but on iHhiTgroundM.in til*‘krrv. 
Hcv’fiUK (1872), 7 ^'b. App. *o0; \tiildUtoa v. WtufiuiMg (|873). T,. K. 10 
T*)(]. 21 lenient tv donrr. wdh tiiilamr'sappnpval). 

(c) Fry'* (/wk/y Anne) Cmts (1072), 1 Veal. 109. 2u<l. Thus, an itifuot 
(except a» inrriTioned in nolo (n). p. r)02. awtr) m luniud by u coiuliiiou, 
e.q., ;u» to taking a name and arnDi (irAdliogAr/pa** rwc (iO^U). 8 i'o. 
IbOp. 42 b, 44 b i Heran v. JfaAioi*ifa^aa (1892^ 27 \t. It. Ir. 399; and 
Bin; Doe d. 7iafrom6c t. Ydtff (1810), 5 11. At Aid. 544 (coiiilitioii hold 
aubsuntially coiiinliod wifU by jnfant); Mvard v. iftUhrtU (1850). 
2 It. A *1. 370 (condition aa to giving aiUM'lurgi*)). A* lo )u*rforinaiire by 
(iron bidialf of a lunatic, Ml'(Karl). I iKHSj 2 t3i. 378, t\ A.; /•> 
Frumpe, Dr^>cii v. AIvTwriy, (19121 I I* h* 4 k.*». 

(d) Ab to wlicibor A i’oiidiiioii liaa Ipciii aubslanlially fidfillod, 

gntierally. J/oliun {Lord} v. Dumdloa (Daiw) (1701), 2 llm. Varl. t'an. 239 
(giving no trouble to cxocutor); FosiUterlty v. F<mt (1H31). 4 Sim. 390 
(ahiftiug clauiio on lo natatra ; HiiiMU-iicioii to 4i«1ate« aubject to 

ihcunibrancc, not wilUin it); SearlrU v. (bord) (1895). 34 Itoav. 

338 (euudiiion for BCttlmnentof the doiiee*ao«n i*Htttee); Av Jfafr, W nr net 
V. i/oir (1804). 25 Ch. I). Wr»; JU Sax, JiarM^ v. Sax (I803). OH L. T. 
849 (*'ooasu to carry an tho biMinm'*; aalo tn '*<»mpany. doni'OH w^rving 
•M maoaging din:otori»); Oclvcy v. Jlardtn. [1899] i I. 11. 5fJ8 (rmtering on a 
ivdling); /«e Urumrfr, <frpCH v. .l/oriurfy. tuprt$ (mii rctuniiug to Kn^Uud ): 
and coinpATC A’fMnurtjh v. A'cirftur^A (1715). 2 Hro. I'ar). l V 247 : TvlL 47 
noMitch (1BI3). 1 Vcd. 3: b. 248; SekneU v. TvrrcU ()h 34), 7 Sirn. v. 
(remaining in Kngbnd); Ke Sfont^t TrwU (ISrin). 12 Jnr. {s. s.) 4sH 
(olaim wiUuD time made by third i>creon)*: Ke Arhdi and Vlntt't ("onini^’i, 
(1891] 1 Ch. 601, G. A. (return to Kngland; leni;M»r?iry visit Hiiflicirnt); 
ilrawM v.Brownr, [1912] 1J. J(. 272 Id tend c«m|ibajic« May U» nwanary 
if the words of the will arc clear and tho c«Midilion la o;i{>aliJo of being 
literally complied with (r^^ldvcli v. VruivtU (1H7I). H C'li. App. 27Ki. 
AB to what is aulTicieDt eomplianco with a name and arms clauio, m-o titb's 
Name axu Aiuis, Ciuwge or, Vol. X.Xl., pp. 319 c< #cr/.; S8mj?«KNTs, 
Vol. XXV., pp. 697 H teq. Ab to wbat is suHloicnl uompliftiico witli a 
oooditioD u to residence, see title SKi’TM:ui';si>. Vol. XXV., p. 09H, 
note (1). A condition requiring the donee to cUiiu the kg.aey may bo 
Buffieieotly eotnplird with by ao order in an action for adriiioiHtratioii, 
even though the donee is ant a party [ToUner v. ifarriott (I83U), 4 Sim. 
19). but not. it seems, by a mere ordn on originating sumoioiis not asking 
for geoeru] odministritios (Bo UartUu, 6'ledmoa v. Dunsler (1887). 34 CL. 1». 
742). A coDditioa reqairiag tho donee to give a good discharge may 
similarly be Bufficieotly performed by bringing an aotioo (KroM ?. A liurvt 
(1746), 3 Atk. 342 ; todvari t. lIa$$eUM, tnpra) 

(s) Co. Liu. 24>6a; Popkom ▼. Bampjfdd (1802/, 1 Vsm. 79. 83; 
DaUy V. Duboupetu (1738), 2 Atk. 261; f’lofle v. Father (1612). 19 
Ves. 1, 24 : Rt Smith, KefUng v. Afailk (1890), 44 Ch. D. 054 (oonditiou 
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8 ubse(|U 6 nt(/), but doea not in general do so in case of conditions 
divesting sn estate ibat has become vested ( 9 ). 

There may be casus where, in the circumstances, an attempted 
or inchoate {>ortormance is sufficient (A), but this is not tho general 
rule, even though tlic completion of tho performance is prevented 
by the death of tho donee or other act of God(t). 

1168. Where the testator has prescrihod a period within w'hich a 
condition noet bo iior/orraed, thin p«>riotl must btrictly obeeni*ed(A:), 
eubjcct to tho jurisdiction, if any, of llio court to grant relief from 
forfeiture ( 2 ). If, however, tho testator has not proscril^d Buch a 
period and tho coikIjUoo is one to be {>erformed by the donee 
l>er 8 r>DalIy, not reriuiring the intervention or concurrence of any 
other person, tlio imruKl for the pt^hirtuanco of tlie conditiou is 
nec(^irily tho life of tho donou uiid no longer, and tho condition is 
not coiiipJierl with if the doneo dies without liaving porfurmwl 
it(m). Whero Iverson h olhor than tho donoo nro l>cucljted, the 
period allowed is, as a rule, a reaaonuhlu period (n). 

1169. Tho parson entitled under a gift over on uon-pcrformanco 
of tho condition nmy relotiso the doneo fnmi Lho condition ( 0 ), but 
as a ruin only without prejudk^o to the riglite of othora ( p). 


with to fiiarriago) $ Tanner v. TrA 6 uH (1843). 3 V. 4*. C. Cb. Gua. 

233 (ralablivhnicnt of nlcitiiiy of doneo). 

{/) J*vf»h4m V. IhmiiJrtUl (lt>83), I Vern 7U; IVorWrtfv. h’ood (1790), 
a Tenu Hop, 710, 7JO, <22 ; v. OLrcr..V<r*Ai*v (1870). 2 Gh. 1). 753 

(condilional gift oa tnarriago with couwuL of furuiiU, oiin dead), ciliug 
with appro^u ltop«T. J^gacine. 3rd ed.. p. CUO; Story, k. 291. 

(f 7 ) Jlt rcf^'iiQihuni v. Craven v. ^ 7 «M/ry (1870), i Oh. D. 231, 

273 0 A 

(A) Prifnilry v. l!d<fiiU (J837). 3 K. 4c J. 280, 288; Re roitii\gU)ii'$ Will 
(tKUO). 0 .lur. (H. H.) iKi 2 . 

(i) Tulk T. ItouUliUM (I8ld)» I Yen. 4c Ih 248 ; Roundel v. Currer (1780), 
2 hn>. C. 4^ 07 (and mi! I Swau. 383, n.); Crifttlep v. liel^ate, supra. 

(k) Simpson r. YicUrn (1807). 14 Ves. 341 (conditions m to giving a 
rrlcAM within a flted time); Ilroak* v. (tnrnfd (1857). 2 t)o G. & J. 62 
(option to pitrehosc); and ifcv Awtin v. Toh'acv (1867), 2 CU. App. 143 ; 
Re (rttebS, Jiamfield T.*i^«r9, (ISUO] 1 Oh. 3.VI. V. A. ; Re Knox, Von 
Scheffler v. Skuulfum» [1913] 1 1. IX. 288 (naturalisation within two yesnt); 
and BOte (p). p. 693. rrafr. Ai to how tbo time is computed, nee Leskr 
V. GHfiand (18n8). 16 Vcs. 248: Gortl v. Ado# (1841), 11 £jim. 434; 
Jfi/fiT V. irAeuU^v (1891). 26 L. R. Ir. 144. 

(l) Soi» p. 696, j>ott. 

(m) v.Banict(]881). 51L. J.(rn.)74.C. A.; ReOrtfnwood^Oood' 

kart V. Woodkead, [1902] 2 Cli. 108. per JoTCt, J., at pp. 204, 205 (revened 
9a coDStruction, [1003] 1 Ch. 740, 0. A.)« 'I'hus. in case of a giic condi' 
tiouallv OD luarn^ with, or with the consent of. a particular person, the 
donee has his whole life to perform tbo roodition iJokneon ▼. 5ini(b (1749), 
1 Vea. Sen. 314, and Soppidmant. 164; Randal v. Payne (1779), 1 Bm. 
C. 0. 55; Fiixgerald V. [1899] 2 I. K. 637. 652. 654; and see 

ReaumarU v. S^in (1862). 17 Q. B. 906. 039, 936. criticising Clifford v. 
BsuumonI (1878). 4 Busa. 326). 

(») >iia*b#t#p T. Muikevi (168G), 1 Vem. 362; Davies v. LowmUs (1885), 
1 Bing. (s. c.) 697. 618; and see Certmt'v, Carteret (1723). 2 P. Wms. 
182, 136. Compare the rules at to time of performaDoe of a oootraot, 
for whkh seto title C 4 >Nnscr. Vol. Vil., pp. 4)2 ct i«g. 

(o) Bx pane Palmn (1661), 6 De 0. & Sm. 649. 

(f) Bee B>nHt t. FleteAn (1167), 24 Bear. 430, 
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No one cau take advanUfxe of the non*perlonnanee of a eoDdition 
who intentionally prevented tho condition from being performed (aX 
If a legaoy is givon on a ^'alid condition eubaMjaent that the 
donee does or almtains from doing any specified act. Ibo court orders 
payment of the legacy to the doneo» but requires m^^urity for the 
observance of the condition (r); if, on the other hand, the condition 
refers to no act or default of the donee, he may bo ontitled to 
payment witlioub giving scenritydX lu oach caao, however, the 
court gives ofTeet to tlio intentions of Uie testator, which may 
modify or exclude Him rules(0* 

^lUi-SK<rr. i .— ill Ur/ aguikii dgkiUlMii. 

U70> A court with equiUblo jurisdiction (<() may grant a donoo 
relief ^inet a condition procHleiitf/O, or againatforteituro under a 
conditiou subsequent (c), in Iho c;uk3 of any condilioit on tlio uuual 
equitable grounds of such relief (ti), as whore iMwfornuiiuto 1ms been 
prevented by thu eoutrlvuiico of llio oxeenh^rs (r), or olhor persons 
interested (/), and by no fault of tliu dmoo (if), or wbero thu cou« 
diiion is in the nature of a iH:iiully (/r); and also in tho ctiso of 
eomiliions relating to luatters such w tho imyuonl of kipicioe or other 
sums (t) or tho release of eluiiusd), where porforinancu has not 


< 4 ) Ot. Jatli 200h; falkiiiftfi (t'lVounl) v. (1007], 2 Vem. ^33, 
3-14; v. VMnt (Wi;), U Vin. 341, 340; aud sot* MtHgrrU V. 

.Vwj/rdt (1707). 2 VVru. .'VHu. 

(f) A$Uiut. 2 Voru. 402: ViAtton w, Morru (IS2I), Uaibl 

«V(<. SO. 

(I) Giijfitht V. (1790), I Vw. 07 ; ^aitk^ v. 6V«y (iKl 1), IS V 
130; and see MmiUt r. afudtU (1007). 20 New Zealand J^w Ih-fmrtK, 737, 

i * A I 

(0 Tims, tho tosUter may exprruly dinxt seiuirity I 0 be Riven (sea. for 
ciauplc, Horhe v. if7i<moll, [iOl»l| 1 1. B. 304; Be /.esler. ilurion v. 
UiUr (lOUC). 7 Stato KeporU, Kov South Wales. 58); and tin; hmt that 
Inutocs have (ho leRul estate and active dutsaa in rejatioo to tlio iwni»eHy 
inity proveut the donee obtain inR imnafer (Pc« m t. i'clien ( 1000 ), 21 
Now South W*a[ei ]av BoporU (Kquitj), 00). 

(u) The jurindjetiou ot a court ot law to hold a condition sul>tr 4 ajti&lly 
t>crfoiiJiMl did i.ot I'Xisl in all cA>a-a iu whieb there was the cquitahlo 
jurisdiction to give rcbof against iJou-[H'rliinoaaeo (ClarJ^ v. tarker 
(1812), 10 Vos. 1.21,22), 

(h) H’olla V. ('rfflirs (10C7), 1 Cas. io Ch. 89. 90: Woodman v. Bhifce 
flCD2). 2 Vcni. 222; Jiafvard t. AugtU (1084), 1 Vorn. 222; Fdlkkwi 
iKtsrcafd) V. Hrrtir, tuprUf at p. 339. 

(e) See, generally, Utlo Kquirr, Vul. XIll., pp. 153 et$fo. 

(d) Ibid. 

(e) BrooU v. Oarrod (1857), 2 iJe G. & J. 62. 

if) At, for iiisUncc. jiersoDt interested under the gift over (Cory v. 
BeWie, svfrm. at p. 343 ; aud see O'AguUarr, f^riainptdcr (1813), 2 Vea. 
& B. 225), or under a prior rdi (Hovss v. i/oycf (1875), t'as lamp. 
Finch, 231). 

(a) Clariu v. Porker, iUpra, jPorLtad Kl.noK, L C.. at p. 17. 

(a) IFoUis V. C'fiiMt, lupra ,* PficiUey v. llvlguit (1867), 3 K. A' J. 286, 
288. 

(«) Poitu T. I/yde (1841), 4 lieav. 468. Whore the belr bai catered oa 
breach of conditio & by the devisee, the court gives relief to the devisee on 
payment ol the legacy {Undfnoood v. ^rain (1<^9). 1 Bop. t^h. 86 flSij ^ 
iamardiiion v. font (1699), 2 Vem. 366; (irimttoa v. ISruot (1707), 
1 Salk. 156); as lo eoDstructinn of such ronditjuoe. see p. 782, 

(i) Hayward v. Angell, supra; Taylor v. i'vpiam (1782), I lire. C. C» 
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hoen made witbin (he time required by the kslator, but is canallo 
of hmu^ u(lar(UJi(ely {»erforinod at any time, on compeneatioa bein^ 
niarlo lor th(^ delay (M; the court, however, <loe3 not give relief even 
in HTjch casea wliero lliem is h gift over {in) to any other than that 
jKjrsjm who would lake by 0 |>eratu)n of law (m). Except in such 
cases, the court CAJiuot give relief at alUa). 

8wS>:ri o.^(.'9n>tiiioni <u io CifUAfui Iv M<irr*oijf. 

1171. A condition, whether precedent or Bubseqiient, referring to 
imirriuge with thn cou.^ntof a named person is gonorally consiraed 
nporativo only during the life ot tho nanicd i>er.N>»u (f>\ If, 
Uicrcforo, that person dioB in (he life of the k>Uitoi\ or before nuy 
inurriiigo, ihogifl taken effect fm\ from the condition in cases where 
tb 0 coi I d i i if Ml IH Bii I jKinj uoi \i(f W licre the gift vesU a t a spc^c i f i fvl age, 
ibe f'ondilitm in construcsl ns rchsrring only to a nuirriago nmlor 
I bat iigtMdb On tlio othor hand, w)ic»rc the eondiHon refers to 
marriage with a consent aUarbcfl to a certain f»nicn. sueli as that ol 
trnsteo or guardian, it may l>o iqiornlive at any tinm while a {Kirsfin 
br>hls or can Imi ap(H)inted to that oDico (r). The giving of i^msent 
in eucli eases is of a fiduciary nature (/), but the condition is then 


lOH.’ V. IVrjt’fM (lao7). It Vim. 341; IIcUihraLe v. //^Or (1820), 

) r.<H». TiOH. 

(/) Ah. lor iiiMlanee, by aay of iiilercnt. 

(w) \ inorurlaiitM) of rrvf»catioit. il aju^eartf, Uik>h not Biiniujit lo agjlt 
over for lliiA pll^|Ml<u^ (Nim/>it(Of v. 

<«) I hid., at p. 34a; ( Vi^r v. Kfwrt (ICH)),:} ViMit. J,>2. 

(ri) ^MSAiiiHi fiirloiiiitc oiulrr a coiHlilioa oh to Mi.nuago wirli 

coiiiwnt t/UAOof I*. Athlon (1T03). J’ri*r. <1i. 2l’a: V. /'ttlkeUtf 

{Uni) (IH 04 ). ill Vim. 230, 2311; riu.kt v. (lHl2), 10 V<m. 1). 

(A) .V/»'fvr V. /TflK (1703), 4 lire. T. (’. 326; Crren v. OrteH (1840b 3 
.lo. &• 1.UI. r>20. ru\\>. .'hIO ; i'a,ruH V. Corhrt. [IHII/J t I. It. 313 ; Uooth v. 
Mriffr (1877), as \i. T. 125, i*Kplaining /Mvrou v. Monneif (1870), 2 

f b. Jl. 7.53. 

{'•) l*€tfhn V. Z/nry (1731), 31*, >Vms. 020; •''.<* ,»u6 «»/«. l*tiin(ir\. ISfrrtf 
(J732), 2 Kij. ('as. Ahr. MtMtf v. liter |I81K). 3 Madd. 250; 
t'oilrU V. ColhU (181*0). 35 Iknv. 312. 

(rl) y>riiA»*tly V. Hnt/nlU (1720), S 1*. Wins, 54“ ; VuUrn x. ii’iWy (1744), 
3 Atk. .*>87 ; Knfipp v. AVyrv (1708). Aulb. 002 (use HpeciUod by icfisrcneii 
m portions); Ltiimx. T<iin (1830), 1 Mi*i. *543. As to gtfu venting on 
aiuiuing a ftpi'viOfHi ag« or on maniogo with coiiotnt, compare Dobbim v. 
lUnitfl {I73(>), t Kq. f as. Abr. 54.'*; Arjf^Af v. C'Asicrna ()8(i7K 14 Vet. 
38a 5 IhtttUltoH V. AW* 22 Uoav. 2‘K»j HW v. Wett (1803). 4 Urd. 

198. 'I'liero ia no sueb restriction when* no age is ospres^Jy or iiopliodly 
Bpociliod (ALiyd v. (I8I7), 3 Mt*r. 108). 

(c) lU nnKH^t Trt«, Kf llnwH^K Mkment (1881), 18 Ch. D, 61, K\ A 
(gaardi.'vn who might be appointed by tbe court); and boo C7ardincr v 
»^bilcr (1858). 23 Hcav. 508. per Roviu.t. M.K.. at p. 311. In CBBca where 
iho coQ&cnt of cxeculora or InuIrtM is required, the cooBimt of ibose 
who renounce id uimeoe^sary (irorfAn^yfoM v. A'eaHi (1833). 1 Sim. k St. 
iar>: Hoyee v. ^'orhiiUy (ltW4), L. A* G. Unp. Plunk. 102; Eirens v. 
Adificon (1838), 4 Jur. <N. 8 .) 1034. doubtiog Gfoydon v. llkh (1730), 
t Atk. 16). 

if) All the trusteea or pertonii bolding tbe otBoe luuet qb a rule concur: 
a ooDBciit o^ a majority ii not BuOieient unlcBB the teBtator exproaly 
atluwB ii ((Airfce v. ParHer. at pp. 17. 22, dUBonting from 

Harvrf v. .4ib*H (1737), 1 Atk. 3HI. 375). I ha court may interfere if the 
roQient is withheld or refueed by a trvBtee from a corrupt, riciooe. or 
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satisfied hy the tesliitor'e own unqualified {h) pn'vious eon non t 
io(0 or 6 ul»sequont approUition o{{k) n marriage. Tlic eouditioii, 
therefore, does uot. u rule, apply to a d(»iido who marries with 
the testator's cnn^Mit and bc'i'fvmcs ft widow after tho dale of tho 
will during the testator h life {h, 

U72. The consent must \m a free coDseut (la), ni>t ohlaituxl l)y 
miscomlnct (a\ A gen oval consent (o), or n consent I'vidvnml 
hy conduct ( 7 »)» or presinucd from the circutusUnecs ( 7 ), or a 
condilional consent where tho condition atUicIicsl is atWrwarilH 
performed (r). or a suhsequeut AppndiatMm (a), may Ik) cuusidorod 
as a Kulxstantial coinplianco witli tlio c<mdiiion, oven in cases whure 
a consent in wTitingisvu<jinro «1 hy tho will (a). 

A consent given iinconditionaUv cannot Ui \YitUdrawn (h), eicept 
on grounds wliiuh affect tho propriety ut giving tho consoot (c). 

Skct. nud ht/ ttu Ihmrf. 

U73. If the donen accords tho gift, lie hiki'H it ailh all (lie 
beueiUs and burdens which are incident to it hy law (r/h 


iinrcasoruiblr i'uiiNc {i'Unkt v. Frtfirr 10 \Vs. }. miti nisy pvo 

cniieont if n (rustMt rvUiH'* rillo'r 10 ronsviil or dissuiii (Ou/dimid v. 

in V(4. 308). Ah to tlie Miiiind of a lrusUH«'AdiHrr<aioa 
in geiirral. nn'i' lit In TaeMs asi» ’Par-TKK^. pp. 13H et rrq., nnif. 

(S) A'tf Park, JMi V. CArr^fr. [lOlnJ :* vh. 322, H3r». 328 (** MtiHlioil ns 
woll for the purpose of a gift ovrr as for the purpo«* of sooing who »' 
entitled under llio rotiditioiiul gilt "). 

(A) Soo i/>Kiy V. Pnttergon {1874). H I. h. Kq. 372. 

(i) Clnrke v, PgrkfU}/ (KIO). 2 Vorn. 720; rnrnfH v. T/ynu (I8J3}. \ 
VV4. ^ il. 470; ViiVfMty V. /iiqgtHM {1844), U Sim. 3U ; Tve^thte v. 
TwetdoU (1978). 7 rb. !>. 033 ; Ke Park, HaU v. TArnkr, tupra. 

(A) WhetUr v. Wnnitr (1823). 1 Siu. L St. 304. 

(!) CrontmfHn v. ^'vummrUt* (1700), 3 VcH. 227. 

{m] Ko roosoua need, at * rule, bo given foi aiHHoiit {r.'//irA^ v. Parkrr, 
nupm. nt p. 22). 

(n) DiUftit r. /lurri$ (1830), 4 illi. (n. a.) 321, 11. L.; JCe Strfihfmtm'i 
3‘fu#/ii{l870). 18 \V. U. 1008. 

(c) iferr<r v. /MffKtKl), 4 llro. (*. T. 328 ; Pt4t<>fk v. (Vo/ft (IHIO). 1 

Met. 181. • 

(p) D'ArfuiJai V. DfiuktCiJtr (1813), 2 Vfi). B. 223; PmUtoH T« 
Eun/rftf (1735). A mb. 238. 

iq) Ke Birrh (1853), 17 Hcav. 35^. 

(f) Jjf, Jenng v. Undd (1834). 6 Sim. 441; JU Smith. Kenlittg t. A'mifA 
(IflOO). 44 rb. 1>. 854. 

( 1 ) DurUhn v. /7«m/rey. mpra. but this is not ilio p^jn'rJ rule, njicciully 
if the veatiog of an esuto is in question ; seo flrtrie v. Parker, n^pru, 
at p. 21; and comparo Reyniek t. ji/ortw (1740). 3 Atk. 330, 331; 
Malcolm v. O'Callaghan (1817). 2 Afadd. 34t); JMiJ/irld t. Kl\ert (1823), 1 
&im. & St 239. 

(u) IPorfAin^lon t. Ecoa# (1823), I Sini. 6t St. 185; lioUon ▼. Lloyd 
(1827). 1 Alol. 30. 

(A) Le Jeane v. Budd, iupra, at p. 45.5. 

( 0 ) 8iwp (f/ord) V. j(milA (1788). Amh. 283 : Stern t. Tlym (1767). 1 
TAtn, 1; X><uAiroM v. /fyllffAy {Lord) (1804), 10 Vita. isZi), 242; Re 
Dromn, IngtiU v. ifroWA. [19<i4) 1 Ch. 120. 

(d) As to iutercst ftad aerretions on l6gaeii«, title Ez^utuhs and 
APM tNiSTRATOfia, Vid. MV., p. 273. Ah to the liability of tho donee 
for pajmcDt of calls oo ft spoeifio gift of uAiwd ahwos, tbtd.» 
p. 286. 
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or which are validW atUcbod to it hy tbe testator, and in parti* 
cular with the bunlen of all the eoDditioai ao(^ obligations 
validly attached to it wbidi are intended to be binding on him (e). 
UnlobH tho (tondiiions are such tliat only a trust or charge on the 
pr<>i)erty is created (/ h or that tbe donee is only entitled to tbo 
enjoymotit of the gift during such period as the conditions are per* 
formed by him(^), Uio donee on accepting the gift is bonnd to 
ol»Bcrvo and perform tbe conditions (h) m on an implied contract 
by him (i). Thun, whore the condition rcquiree him to do some act 
involving expcuso, ho is, if be accepts tho gift, personally liable tor 


{$) ?. AndrtiCi (182R), 4 Hum. 478 (where tbe pUiiutid 

claiiiiCMl lo bo 111 not by virtue of the but in eatiafuctioii 

of mnrM>y 2 « .vlvancrd. and inquiry was ordered wliothcr he ncreptod); 
liirktikif V. (IKi'iJ), 3 Mv. £ O. (Oi> (ooreiiaiilA and comliLioni of 
U'iw ): and mco nolo (t)» tM/ra. As to iho burdm of inrunibmnoos, 
t^<3 Liiln J^XKouTAfts Avu Admivi^tiutohs, Vol. XIV., p. : as to 
a<^crpuiin‘ by a irueioc, see title 'J'nuSTn asu l'niiST^;t:s. n. 82, arUf. A 
legatee who jii pursuance of a condition attached to tlio h'gacy oouveys 
lauil of bUowii te another luu no lieu for his legation the laud so oooveyod 
(KurUr V. narkrr (1870). L. H. 10 Eq. 43S). 

{fiJilltiTt! V. Ftf'ftt (1840). 3 I'o Tic <'o*e)fy. f^oHrh y. 

Coitlry (IH80), 53 I*. T. 41J4 (*‘Rubjeet to’* the payment of deb 14 etc.). 

(j/) Hi' KoboiMu, iVrigkl v. (]h 02) 1 <*h. 05; AMi. r. Chn$t'$ 

TlnHftUnl (1R30). I ItoM. bi M. 020, per ],i:acii. M.lt., at p. G28, v^'here n 
gift over cm non-|N'rformanee did not produce I his tH'Rult ; eoinpare, 
lutsvevvr, /f#? TffUf, T^Ur V. 7>frr, (IhOIJ 3 rli. 35::. A.; Hr /h (WW, 
(UtirlA V. Vkurek of Hn^nnd ColhijittU ^rkooi of 67. Petrr, fl0l2) 1 (’h. 337, 
where ni»ly tbo vulbhtv of the* gills over was coosidcred; see title 
rKupbTUiTii», Vol. XXll.. p. 33u, note (p). 

(Ji) SotthnmbnUtr.d {Vaii) r. ifianbif iknrifuu) (1760). 1 Kdnn. 4SP, 
490. also reported Nom. ytuikimieriaud {Hart) v. AwUfi/orfi (JCnril 

Mub. MO, oinrmed, uom. Swifiumherlttud (JMt) t. b!g,'etnont (Z/^'d) 
(I71W). Ainh. 1157 : J.-b*. v. i'krUt't Ih^pilol (1790), 3 Urcj. C. 165 (on 
ecoidilioD of inainlainiiig aix efiildnm: ronU iusuirrcieni); v. 

Audrovt, oupra (in **ecosideration o(** paying debis elc.: property 
iosuUieient); .1.'^,'. v. (’hrUV$ fIo*pH*tK #wpra, at p. 028 (condilion of 
inainUioing Tour idiildnui); £o i^Linglei/ (1851). 3 5fac. A i*. 221 (condition 
of ki'opiug hoiiM' Ilk n*pair): (hfgg v. roo/rr. i!otig$on v. CWe4 (1H50), 23 
lIcAV. 33: n oodhoOMO V. IVatoV (USO). 5 Q. II. IK 404. 4U3 (where the 
ilixusiem U bAiM?d onliabilkiyat cuinrocm law, butisrriticisc*d and explaioeil 
ill the two billowing cases): lU IPiUtoffu. Andr<yo v. Williant, [1885] 
W. N. 158. C. A.: i;/uriAore r. IIAi/s, [I89tt| \ Q. B. 293. 304; /Xn^is 
V. Cojt}ifn, Coppen t. i>!Afjlr, [1899] I Ch. 720. 733; coaipare JoUJf$ v. 
Tvuforti (1656), 26 Bcav. 227 ; as to the liability of a tenant Cor life 
iubjoet ru a e4iikiliti«»u for r«q>air of the settled property, see title 
SriTTLKilKNtS, Vol. XXV.. pp. 006, 507. 

(i) (Jrv'tg V. CotiUft, IMg$on v. Coaltt. tupra. at p. 38; Biofikmori v. 
irAife. svpm, ut p. 304; com pare i>al/Ayany r. Watford (1887). 36 Ch. D. 
209. 281,V.. KtUrmiug tK (1886). 33 Cb. D. 624, 630. The liability 
of (he donee is in the oacuro of a |»ervonal liability (AVes v. ICiigclbiink (1871), 
it. R. 12 Eq. 223. 237; AV Loom, Fulford v. RtoeroioHaty InUrut Hociety, 
Lul. flOlO] 2 Cb. 230. 233; Hr Mahon, M‘Mahon v. Jlf‘ifflAon, (1901} 
1 1. II. 480, 0. A. (order for peryoual paynksnt made : but as to whether 
such relief is general ly^gmotod in Roglaod on tho prDo<^uro there adopted. 
e 02 n]«re Yearly rmoUoe of the .Supreme Cctirt, 1914, p. 874); Carrodai 
T. t'arrMi cs, [10I3J VictoriaD Law He ports, 1. The acoeptanoo may also 
opente 10 bind tbe donoe by way of oetoppd in favour of third penoos, ae. 
for in4taa<H\ ^icnoos to Whom by the coudjtioo he U bouod to giro a release 
[Egg V. Diiog 1)847). 16 Bear. 444 ; and see .^ohsrtsoa v. Junlin (1896). 
26 Canada Sujisvjm! Omirt Reports, 192, 195, 106). 
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that aot being doDe{H even thoagb the giU ia iuauffioient to 
enable him to do 00 vithout Iuee({). 

1174. Id gonerel, end subject to the tems of the will {m\ aocept^ 
aoce may be made by or ioferred from informal aci^ of conduct (n)i 
especially if they amount to acia of ownership ( 0 ). Tlw donee need 
not accept the gifli(p)* bnt nnjosj by the will the duty of doing 
domo act to show hie election is put upon him (a), ]m rK*x'4'|Uatioo 
of tlic gift is presumed and the pn^porty vests in him unless and 
until ho discluims (It), 

1175. ])i;<clAiiniir(r) may l>e made in the c.iso of a ix iaoti mii 
jurin(t() Uy inturmal auts of cotidmtt as well as by roe<u*d oc 


(k) Ar to tbo limits of tho jorisdiction of tbu »mrt li> onirr tlio oori* 
dilioii »ip<M'i6i*aUy w bo pvrUtrnn'd, $ 4-0 Kinnertirif ]rdl(ViNr>^ii (IHTU). 
18 \y. JL iOlS; ttlid villo SrKCirn: IV.iuokyAKCK, Vol. XXVli, 
pp. ci, sa. 

(l) Sc<' llio cuRcs cilrd in note (A), p. nutr. 

tm) IbiiH. Iho will may require siniio writing (AVori t. l<ir<t(forti (18041, 
2 lK*tu. ^ M. 142). 

(n) .VorrAi<w/M r-Mnd {fCarl} v. Crnnh;/ (Mttrt(/iu) (I7CMU. I IMcu, 4K‘i, 
abo rnporU'd «u/j muiu. AWfAHR^frr/</.i<r v. Auf'vf^rfi W). A in 1>. 

D40» allirmvd Kut twin. Sojihu^tkl^frimul {Ihikr) \\ liifUMOHl (//unij (170K|, 
.Auih. 057 ; Ihi d. v. ttnrriJi (1847), 10 M. tV. A17. .524. 

( 0 } V. Oilfiin (I 8 OH), 1j. U. 5 Kxnli. 7C. Aclo dinm by a donee 

mor<')y to pn^survo iho pTojn ri.y unA nob auioiiniing lo uiMiof AwnovHhip 
iM^oU not amount to atn'tptnjK'** M..IA v. Atnirev (17UH). 9 Vos. UCr; 
v. Mph (1899). Uly. A: K. 105). 

(p) *' A man cannot havo au vMaU) put into him hi h]mIo of hii tc^'iu ' 
(r*flmp««v. /vcof* (lOtN)), 2 Venf. IDS. per Vkntiu.^, .1. {wln» dMwnU'd 
1 ^> 1 a flio rosi (it bill' <*nort}. at p. 200. u|>pn*V4Nl S. it.. 2 Salk. 61H, 11. {».; 
4 Man. ii. Uy. (&. ».) lOii, n.; Tocimwm v. 7iHrg (ISIU), 9 11. A Aid. 
91. :i7). 

((•; Aa in I he iUMw of options to pumlisw'; eoc p. 535, anU: niid 
U€tx)( 6 ). p. 5!U>, anU. 

(5) Toffuitvn V. TitfirW, ii«pfa, at pp. 36, .97; * '‘Ji. Touch. (»*J. 

285 I /^c-lr6//id 'n IKOIJ J <th. nut. A.: miiiw*!?/**'- Orfft^ 

(18S2), 2 OriUrin liXI; w*o alAo title llfm, V(d. XV., p. 41H- 

AcccnUnco is thuA prc.iUTncd f(»r tho |>iir|KMO of thn proficrly vcNtuig in 
till* I'Xtn ii llic donno had no kuow ledge of tin* will, but m lliat 

case, it for th^ pnrpOAO nf iiieurring liubiULn*H (//^ny/iloa 

V. 2jWi{)852), 29 Cauuda Supreme t^tiri Iteposu. 498. .iU8 (liobiljty m 

^ruHtcc)). 

(r) Ax to what oonsCitutci a dimluimer, boo 1}o€ d. IfyrtU v. SUtgy (1899). 
6 liiue (K. c.) 564 : Dot d. Ckidf^y v. //urris, KUftrn, As to db»vkiimor of 
the nlilcc aud c^Uto of truAb'o, aco title Tuu.hta ash Trm.nKEtf, p. 89. 

As to the eUnct of disclaimer of a parlic.utar in act a;!' rating 

subeequeat liimtaiions, sw? pp. CM. 6<H1, poft> Ah to s:de ol land, oo one 
ezeontor discLuming, Atat. (lo39) 21 lien. 8 , c .f; L*»rid'rratiAfct Act, 
1897 {09 & 61 Viot. 0 . orOi a. 3, as amcjolud by tho (^oveyaaoine Act, 
1911 (1 A 2 Oeo. 6 , e. 37), s. 13; and title Salk of Lknu, Vol. XXV., 
p. 378. note («). 

(d) Tho court may order diacUimer ou behalf of a Innatic {Re MarrwU 
(18i^*>), 3 Mid. 515; compare title Lumai’o asv Plsftso.ss ok Ons(junh 
M iKH. Vol XIX..p. 448j oral infant (son iitlu Ivka^^th amz> CoanuRN, 
Vol. XV U., pp. 75, 76). A married woman may now dUcUim a legsioy. 
given to her since the .Married Womeo's Vmporiy Act, 1682 145 dr 4C Viet. 
Q. 7«5) as a /sme sols, ovcd thousb rcitfwiued from antici)mtioo [Ri Winperu, 
IfkjUn V. irilron. [1914] 1 < fi. GUI); m t 4 » b*^r diaoliutQer of rsuil ustaU, 
see ihrd. ; Heal Property Aet, 1845 (8 A 9 Vici. 0 . 196), a. 7. 
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docd (<), even if the pft confers a legal estate in real property (/). 
A disclaimer puts a donee, as regards his liabilities, burdens and 
rights, in the saroo p'>sition as if no gift had been made to him (^), 
but does not nece.s8'irily render the gift void in regard to all persons 
and for all purpo:^*i(/r}, as, for example, where the donee is a 
trustee (i). 

1176. When two distinct pro]Ku*Uc'K are gi\*fn to a doiioe, be is 
pvivid faclr ecilillod to taki; ono and di.scUiiu the other (/r>, even 
where the two arc included under the same words of gift (J ); his 
right to do m may >)C rnhultcd if the intention of the testator is 
Hhown that Ifie two gifts should lie taken togother, or generally 
that Urn option to disvluiiu ono <d them should not exiHt(m). 
Whom, however, there is a Kinglc and undivided gift of an aggregate 
]mi|N!rly, muHi ;ik a rusidmiry estate, pWmd ;hrir tlm doncu) must 
ojllier taka tint wfmlc or nonotH). 


1177. A mere rrfiiKid hy a lifu tenant to riH*eive incomr, whore 
there has Iksui n<» cl tango of iK^siliim as regardn the other persona 
claiming iiiuliTiho will and llio refusal is nta<le without considcra* 
lion, may I mi rulnicUHl ho far as regards fiiUiro pavmenU of 
income <<0* Siniilarlv, if tho ili/«claimcr is imt of anv estab; in the 


(f) A is siHTlHctft (7WMoa v. TirktU flHlDj. 3 i). A tld. 31; 
/{tiftiif V. ('rook (IS3;>), 3 lliug. (N.o.) 70)and u advcsablo iiarliriiUrly 
m iUv rjwM* of ji iriHli'o: aco Timm aki> I'tirMiiKs. p. s:i. ntiie. 

{f\ Ve /firrW/. /h’lritnff v. /CaA/om (HHUl. 40<1i. I). 4‘M\. 430; Towmon 
V. rifkfU, tnprti, per ilol.u<*Yn. .I„ j*. 30; Slnt-eij v. Elpk (1S^13), I 

My. S; K. lur*; JUngkam t. ('Mnutornii (ton/) (IS^S), S Moll. 353. It wan 
at ouA time tl)o rule tlut estatcM of fpvhold must discUiiurrl hy rDCfird 
{Alton. (1370). 4 Uh,u. 307 ; HoHcfunt v. Orrinfieid (1587), (Jodb. 77, 70 i 
and Ae KUiron'i yVoiMlOrfU). 3 Jut (N. S.| 02). 

(r;) Hd<wk\. ^ ' ^ ^ • (^U ) 3T6{cons of huccloaurij 

AM it: Ai'*' lUle Moiko^uk. Vi»). XXI.. pp. 3961 

(It) MitHoU V. irttAOM. IIIM'SI Z Ch. 404. 501; irttroa v. M'i7»r>a (U47). I 
j'o (». & Sm. 152 (without prejudmo io cliargo). 

(i) Sin* lillcl’KirMS ANO riJirSTKKS. p. Ha, <tviv. 

(A) Andrnt v, TVinify HaU.Citmkritl^r (1804),9 Yes. 525,534; irrrrfrn v, 
h'ndnlti Aa jwrff dml/rty flsOU). ) .fohn. & If. I ; Lovtjy. A'rn<(]S65}, 
II .lur. (n. s.) 731; Ation v. llWf (1B74), 43 L. .1. (crt.) 715 ; Ht Loom, 
Fuifoni V. Htrtrnonni]f lnUrf$i Society, [1910] 2 Ch. 230. 

(I) Syer v. OUtdtfone {1SS5), 30 (Ih. I). 614. dlM’.uHAod and explained in 
Frcweit v. Late Life A$i»ir(tnu Society. 11896) 2 Ch. 011, 516, 517, and 
followed in Be LyeonB, Beck v. Lyooim (1912), 107 L. T. 146; and ecr 
Jif /htekkt/s, Freie t. Colmady (1886), 32 Ch. I). 40S,<X A., fter COTTOX, L.J., 
at pp. 417, 41S; Be KcHBin'jion {Baron), Longford {L<trl) v. Keneington 
(Bflron), (11102) 1 Ch. 203, 2K>, 211. n. 

« («) Guthrie Y. Ifnlrwwl (1983), 22 Cb. D. 673. per Fry, J., at p. 677 j 
and SCO Moffett v. JUitei (1857), 3 $in. & 0. 468. It appoara that it U 
readily inferred that the donee » not entitled to disclaim where one gift ii 
a leasehold known by tho testator to be onerous ;knd bequeatlied ao as to 
show tlmt the remoinder of the te»utor*e estate was in tended to be free Iroa 
tile burden {TalbtA x. i^aJRor (£aW) (1834). 3 My. L K. 352. corrected and 
expluiiMHi til Fniriloyyh V. (1865). 16 I. Ch. It. 443; and aoe 

Be Sittrell Woniey v. (1913), 135 L, T. Jo. 323). 

{») T. Brarkenhury {\MZ), I U. &C. 782, 791; Green x. BriUen 
(18721. 42 L. J. (oil.) 187: Uavkim x. Urttekin* (1880). 13 Cb. D. 470, 
474: r. irn/road, tupra ; Be ffotrkkye, Frtke v. Colinadv. luprn, 

at pp. 417, 419 2 Frme'en /oir life A$$Krance i^oeiVlv, tupra , PariUU f. 
Bo^, (lS94i| 2 t. R. 671. 602. 

(o) Re ToHrij. Fmtn r. ToHn^. (1913] 1 Ch. 272. A life tei ant merely 
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property, but onJy of llie benefit under tbe will. nccom)>anied by ^ 

an assertioD of a right by a higher and better titU*. the person die* AcGeptance 
clAiuiing ienot prochided from acting under bis k.ttor judgment 
and taking the property na doiutfi (;>). As a rule, liowev<T, if the 
doneo ia m junn ( 9 ). mui the will itaolf docm not provide otherwise, 

A gift once une^iuiviKully dUulaiuicJ cannot be afterwards claimed (r), 
nor can a gift ouce un<H]uivocally accepted («) be afterward h 
repudiated ( 0 ) to the prejudice of othera 

Sect. A.—Mtxhi of Failnre of a Oi/t, 

U78. A gift may U\\ for reasons jicrKuiml to the dono(\ as, for 
oxainple, tliat the donee does not exist to Uniofit by the gift, and 
that the gift lapses (b). Farther, tho donee nmy diHcluiin tho 
gilt(c). The gift may also fidl by reason of a title panmiount to 
that r)f tlie denco, for oxainple, that of tho executors or lulniiniK* 
trators {rf). Again, the pntjHTty given to tbo lenbitor may not I hi 
his own pro])orty, but the properly of HOiiUi other (icrflon (<*). 

U79. \cIh of Die toHhklor prior to tho date of tbo will may cauHO Aci« of 
a gift to fail, in the mmse lliat tho gift takiis ofToct not as a gift, hut 
in entire or pnrlial satisfaction of a liability uiiderlnkeu by Die 
lehtiilnr prior tn and exi>Liiig at Die diiLo nf tho \silh In certain 
cases a pvesiiiii]Uion arinn as to Die sAtisfaclioii, w holly or jvirlialty, 
by gifts in a wdll, of |H>rlions alrcMidy covcnanlud tn Im paid, or <if 
dolts alrca<ly nwing to crislitors at Die dale of Dio will, in whi<d 
caB(‘s, uiiWs Die presumption is displaced by evidence or Ihoconb*^^ 
of tho will, Urn iKirlioner or cre<litor is liouud to elect(/). 

rvfUHing 1o take {MHwe^oiou »f s Irasvliuld ou account of iU burdonnonia 
nature is nuvrrthc!(*)«• entitled to thu iaci^Rii* of tfie proem^ds of hoIo 
{Lt>nMe (Ktiii) v. lierrkloUU {('ounU49) (1857J. 3 K. & .1. IS5). 

(;;) Jh€ d. .s'/nylA t. Smyth (IS26), 0 K. Sc C. Hit. U7. Whero a general 
power iH rKerci:«rd \»y will in favour of a peroon ' )’o inigbl lake in defauU 
of appointment, the latter title U not a higher a.id belter tillo than Urn 
title under the appfiintmcut, and the apiKiintce cannot disrlaiin ro an to 
Avoid di*ath (lulieA: Keo (itlo Kstatk an'O OrnCH Okatii Dutiiih. 

Vol. XI11- p. 207. 

(ff) Shep. Touch, (cd. Preston) 70, 2SS. 

it) ih\d. 

( 1 ) iJofi d. Cfcid^ry v. Tfarrii (1847). l(> M. fit W. 517, 523, 321 (accept* 
knee held equivocal on HubASquent. dmclaimer) 2 Rt Wmjfcru, Wicken v. 

WiUon. [UiU] 1 Cli. 502 (tocro negotialions). 

(0) A. (S. V. ChrUV* J/otfuiol (Ib'V*), I Peow. fic M. frJO (attempted dis* 
clainicr by charity); A.'O. v. ^Vuafiy ()85H). 3 11. fit N. 826, 831 
(atlen»pt<'cl disclaimer bv exccuton of legatee who hail accepted): J^ence 
V. Oilpin (185S),L. R. 3 Etch. 76; Pamrtt v. Royd, [1805] 2 1. It. 071,580, 

506. 

(6) Cm p. 6U7, port. 

(c) See p. 509. anU. 

(d) See p. 583, (seeerding to tbe course of admintstraiiun a pit 
may bo subject to abarementor ademption) 2 and see DDen ];t; 8 CB 5 T iKD 
liiSTRinuTios. Vol. XJ.. pp. 4 <f w.; ExKCinona amh AuaiNiSTaATou-i, 

Vol. XrV.. pp. 217 d «q. 

(e) Id eucU cosm the true oiriier may Kom^fimcs be c/ini 4 >elled under 
tbe doctrine of election to elect b^ween taking a beoefit under the 
twtatorV will ood insUtinc on faia own Dtle to rbo property in qutf Don ; 
aee title Kqi itt, Vol XIU., pp. 116 €t ioq. 

if) See tiDo Eqvitt, Vol XU I., pp. 128 tt ; a« to the admiwibility 
of evideooe, tee p. 640. poif; tiDe Eqvitt, Vol Xlll., p. 130. 


and 

Diiclalmer 
by tbe 
Donee. 


hi (Kucrsl. 
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1180. A gift mhy afao bo adeemed, or taken awaj from the donee, 
by an act of the testator or of other pereons subsequent to the date 
of tlie will, lo certain cases a presumption arises that a gift by 
will for a particular purpose, or to a child or person to whom the 
testator stood in toco partnlit, is adeemed by a subsequeot gift inUr 
i'ivo$ by the toetator for the same object (g). 

1181. Further, a Hjiecific gift (h) may be adeemed the subject- 
matter of the gift aftenvards, during the testator's hfo, ceasing to 
be i>art of hU astate or ceasing tu 1)6 subject to his right of 
disi>ositio!i (i)^ or ceasing to con form to the description by which it 
IK given {k) 011 account of his own disposition or change of invest- 
meui (/), nr olher Bub8e<.piont ovonU(w)* 

(f 7 ) »Soo tiLlo K<jt'iTT, Vol. Xlll , pp. ]3rt. 130. As to the admmbility 
of rvi<Jvriiio rcbiiUin^ or re.Aup|ifirnri^ ifio prcKumpCion. hoc p. 0 iU, po$t ; 
title Ki^riTT. Vui. XIII.. p. J3C; .VAkfeiJi, CorboM-hltii v. IfaUi, 
llSl2j 1 Cb. 59). 

(b) As to general, sjieoillo and detnonstraUfs legacies, see title 
Kxecutors akd Ax>xikhtrator.5, VoI. KiV.,\i. 2S1; Re Rorrtfs TruiU, 
/f-m/off V. Jiorrer ()U**n), 01 Sm| .fo. .1C: nrul fur c.'im'b of disMnerion m this 
rtit|K*ct, see liayu v. UaycM (1 97 ; Hohimon v. AHUinon (1640), 

C l^cav. 015. 

(t) As to the applicatiem of tlio docfrino of adc^mptioa to general and 
•pci:mt ]H)ttcTB of Appointnictjt., Mst title JN>wcks. VoI. XXIll., pp. 42, 43 { 
JU 2Vcr« Sc/Unnrttis HifMntjth v. i'crl, | lyi)] i ('b. 105, where sp|Kiintmu«i 
by d<*i't) adi'CtiKui ApjMnnlnieai by wdJ. If a s|M*Ailjo gift ia udmned, a 
efuirp* on it is nilofierd else {i'wpcr v. Jfunklf (I85G), 22 Bcav. 223). 

(it) ^'6 the text and uwch ciUfil in noUs (f), (m), iajra, Doles (h), (c), 
p. 0<i3, rtont. A speciPio gilt of olmiuJx ia a errUio localily is as a rule 
adf'omed by tlioir iKTrinmont n^inoi.'il fo unotlnT loeaJity ; tuv Ibo c.asch 
ciUid ia uoU'A (t), {}*}, p. Oyr*. 

(/) //MrtipA»r*/« V. //«mp/!A 7 /A (1730), 2 CoX. Kq. Cm. 184 (xaIcj) ; Farmr 
V. Winffrhn (t.iml) (IS42), 5 lit'sv. 1 («n1c) s Ixc t. Lm (I3.*S). 27 L. J. (Cll.) 
821 (Hidi'i; lliinUon v. J<tek$on (iS77), 7 Cb. J). 3311; .Ifacdorwiii v. 
Jtvitio (1677). S Cb. \ >. 101. C. A. (uharigu of iiivcHtniujit); AV Lane^ Ln'ird 
V. Lnnc (1860). U Cli. B3G (dobcniurt's eouvri U'd inlt> dtbcnluro block: 
SCO tboob>(crvalimibof ,)oVi r. J.. in bV //• rnnv. .ifurroy v. Herring, [1006] 2 
f:j]. 4!)3..atp. 403); Moor v. A'riufNua (1841). 12 Sun. 123; Re Clowee, [1S33J 

1 Oil. 214 (praperry sold by and sftcraanix morfgaged to testator); 
Ilolmre V. LauijUij. {16131 1 !• K. 232. A cootract for bale by a testator 
which is mionfurcrablo or rcsciiidod by tUc purchaser does not cauM 
julcmptioQ (Ac Vearee, RoberU r. Slepkene (1831). 8 B. 805; sec lie 
Thoiiuit, Thiyinoe v. IloKtU (1680). 34 Ch. 1). ICO), nor docs a mere 
rcqiX'^t by the trsfalor to bis agonia to sell {Uarriron v. Atfoir (1648), 

2 J)c ii. ^ Sm. 436). 

(ffi) As by loss or destruction (Z>tcrraaf r. »ir/<d (1652). 5 De G. dc Sm. 343 
(speciCe legal ec of chat ids lost bad no right to iiiRunince money); TrueUee, 
Krec%UQT$ and Agency Vo., Ud. v. ScoU{}S99) 24 Victorian J.;( w Benoits. 522 
(firo)). or by notice to treat on compulsory purchase, ctcd 1 bough the pur* 
chase is ooiapIcUd after death {BxjMirU Uattline (1843). 13 Siia. 560 : Re 
ManchextfT and Southport Rail Co. \ 1854), 19 Bcav. 355 ; Ke RagoCe Settie- 
moHt (16C2), 31 L. J. (CH.) 772 (where the purchMO-inooey was liable to be 

inM«icd in laud); fVotfs v. Astt# (1673), L. R. 17 Rq. 217; Manton v. 
^ahoiA f)865}, 30 Cli. D. 92). No adcun»ljon is. as a rule, caused by tbs 
t^Dsfer o[ the specifically hcnrtc.ithed pn*{)eity by tniHiecs into tbs 
MSui »r'» own came uaim described by reference to the tnulces' owuenhip 
{Df^gycfJ} \.Uflew (1788)t i Cos. Eq. Cos. 427 ; Xes r. Lee (1858), 27 L. J. 
(CH.i 824 ; and see CTouch v. (1834). 3 My. L K. 290; Jones r. 

(Ko. 2).(1852), Sz Beav. 31). or by the uunuthorised acts of third 
perU^ without the testator’s knowledge {Skojkbury (ffnrf) v. ShafUhury 
(1710). 2 Vere. 747; Bosun v. Brandon (1830). 8 Sim. 171 
(infSStL^nt thsr^ nntlinriAMl hT T. Joims /ISMI 
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Thus, where & change has ocearred in the nature o( the spei'iQo 
property given, even tlioagh effected by Act of Parliament, then Modes of 
ademption follows (»), unless the change is a change in name or 
form only, and the property exisU ns substanChdly the taxme thing 
although in a different shape (o). Whether the property exists 
Bubetantiaily the same at Ute death of the testator is a (jnostioo 
of fact(p). 

The first question, however, in these citsea is that of construction ConitraoHoo 
—what the testator is describing or dcuding wUh,or, in otlier wordw, 
what it is that is buqueathod (9). 'i'ho court may, on tho words of r.'^vrouDtiQ^ 
the particular will, construed according to the usual rules iu casus 
of descriptions (r), find that the testator cuiUompIatcd a change of 
investmeiu (s), and that tlie thing Uoquoathed is the property 
which for tho time being should ruprosont the property which tho 
testator formerly had(e); and the gift in that c:ise is not dojtondont 
on tho spocific uivestnionU representing If to gift at tijc ilafo of the 
will but includes ro^invostmeuts into which thoy can Ik) IrtU'od fir). 

Ji. Ji. 2 £<i. 323); nor can, on the otUvr h;4ncl. tho valno of llie 
ei*ocini’ally ooquoaihed property bo inAnsuMKl by m\v\\ ununiliorisMul 
OM. for iiiKtaiiC'% vhurr an offout withont aulhenly n liahiliiy 

ailccting tlio pro|>crty (iU lAfkiyuf, Larking v. Larkhig (IMS?), 37 I'U. 

D. 310). 

(<<) Frcvffn V. Frew^n (1873). 10 Cb. App. 810 (odvowson affected by 
IribU Obuiith Aot, 18G0); iU SUU<r, ShUr v. b'lalrr, [1007] 1 Ch. 

C. A. (a*atcr company afft'CtHl hy Mclr<i}Hilia Water Aot, 1803 (2 Edw 
c. 41)}: Rt Lane, Luard r. (US80|. \4 i'U. 1). H58. 

p>) Oakee v. Oakee (1852). 0 JIara, OCO, 073, approved in IU f^faier, 

HUiier v. bi<U«r, tupro, at p. 073; Partriilge t. Vartrulge n72K), 
iftffp. Talb. 220; Jironrtl'm v. Winter (173H), Amb. 57. 58; JU Viiking' 
ioiCi TraaU (ISG5). 6 Kew Hep. 248; llumpkregi v. flwHphreye (178!0, 

3 Cox. Eq. Caa. 184, 185 ('‘the only nilo . . . was to toe wliotbor the 
Aubjm^t ul the RpeoiUo bequest remaiacd io specie at the time of Ibe 
icsI alar's death '*). 

(p) In the folinrring casee tho subjoct-mattor m its a]t4>n:d foriD paavd 
nudet the gilt: Uackweil v. Chi id (1755). Amb. 280 (share of prohis of 
purtnnKhip: articles renewed and allcntd); OoUieon v. Vurling (1842), 

UU. Eiti. 88. fl. L. (coQAols sold and inv<«iod on stock niorCgs^re); JCe 
Vicken, Vickers t. Mtllor (1890), 81 Jj« T. 719 Ibcqijcst of truHt fund, 
after wards traDsrerred to testatrix's bank in;; account); 2'aols v. ilamilum, 

[1901] 1 1. R. 3H3 ; IU (JU/Jord, MnlUmv, MctU, (1912] I Ch. 29 (tharw 
subdivided); Jie (h^Hnberry, IJops v. i>anisti (1911), 55 Sol. Jo. 833 
(shares suMivided); IU Farit, Goddard v. Overtitd, |lOll| 1 I. R. ino 
(«voti version into stock}; Be Le^ing, Turner t. Lemiicf;. |1912] 1 Ch. R28 
(reccnatructioo of compaay under substantially thu saioe coostitution 
with diminished capital). 

(g) R$ Bridle (1879), 4 C.P.D. 338<per Lindlbt, J.,at p. 341; ICe SlaUr, 
iHaier v. iilaier. [lOOOf 2 Cb. 480, per JOTCF, •!.. nr p. 484; Re JuTMten, 

King v. If inn. [ 1908] 2 Cb. HI, per K vx. Jat p. 115. 

(r) See p. 89*1, poet 

(1) ^tdebolAom V. Ifolron (1883), 11 Hare 170, 174; and soe Thonond 
(Bari) y. Huffolh (Bari) (1718), 1 ?. Wmt. 481. 

(I) Re Motet. BeddingUm t. Beddington,[\m] I CI1. 100. 102. C. A., 
affirmed, tub. nem. BtddingUmw. Bauman a, [19^3] A.C. 13, 16; Brentdon 
T. R'intrr, tupra; IU Jamten, King v. Ifina, supra. 

(tt) Lt Grice v. Btnck (1817), 3 Mor. 50; Clarke v. Rnbne (1854). 2 
Sm. & G. 224 (wliicb cases were, howrver. doubted, on the qur«tions 
ul construction involved, in Qarruon v. JacUon (1877), 7 Cb. D. 339, per 
Js8BEL,M.R..atpp. 342,343); Lee v. Lre|1858), 27 L. J. (CB.)H31; Af^M>r0 
V. Jfoors (1860), 29 Reav. 496; Merg&n v. Tkomae (1878), 8 <3i. D. 176, 
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U62. The exorcise of an optioo, created bj the testator after the 
date of his will, to purchase propterty s|)OcificaUy f^iven by his will, 
ad<!en)H the unless the context of the will or the circum- 

HlaTicoK of the COSO nIiow that the tf^staior had the option prosont to 
his miiul at tho thu^ of the will (a), or otherwise that the donoe 
wa.s intended to laki; the wluilu interest of Ihc tcstulor {b). But the 
exorciao of an ojjtinn which is created 1 ) 0 fore the date of tho will 
does not adeem the gift, since tfie [>ro]>erty in the kUiU^ in which it 
is given is nubject h> the option (c). 

1183. A k^qiiehtofa debt is adeemed by the whole debt being paid 
to thu tuKtHt<jr in Ilia lifetime, whether the payment k compulsory 
or voluntary, and whether tlie sum lio expressed in tho bequest or 
the rleht kcjueathod generally (d); and the l>o<{uest is adeemed pv 
ta/ifo if tim t4'sU((»r receivoa payment of part of the debt (f\ 

1184. A KJilo by order of court in a suhabt|ueni lunacy of the 
testator does not now cause ademption (f). 

1165. By statute (v), in tho case of modern wills, and subject to 


fnlli^WHl in JU Kenyun'$ K$taU, Mann v. Knapp {IBST), 56 h. 'r. 026; 
JU Jokmtonc'i SeUUmttU (1880), U Cb. Ih 162; WUUii v. Kinlap 
(IKOl). 30 L. U. Ir. 166, 407. explained.a.s decidedun tbi' grouud stated at 
rOli, Ml Motfs. JirtlfiitigUin v. IfettitingfoM, (I903j I Cb. 100. 

(rf) Itfivt'* V. JkHUtU (1786). t i'ot, Kq. 167; tVr.«ffiu^ v. UVrcIO^ 
(lb.>0). 1 John. & U. 424 ; Ut liMet, haan v. JtegmtU, \ 18!)4J 3 Cb. 
500. Hut the delormmatioD after tbo U«Utor's death of a )ca;>o r.outsin* 
intf a proviHion for dcU'rniiimtion on j^aynieal of ctuijpeuaaliun docs not 
deprive thu HiKTifiO Ivicatcu of the risht to ilie coni|>eiisatiOD v. 

C'oVHe (1H76). 10 I. H. Kq. 4911). 

(а) J(e />i4J, ri/U V. />ic, [189511 ('li. 724, 720. 

(б) lU lifitMf itattci V. /fr.siKutf. ttupra^ at p. 510, expltutiioa EmtMS v. 
(1848), 2 i)o (i. 6; Sm. 722 (optica to bo excrciiablo only after death. 

with trustees uf will). 

(e) i>raiit y. VrM«a (1843). 1 V. 6^ 0. Cli. Cok. 580 ; A'mvrs v. 

9Hpra (codicil after date of contract); Be Biflc, i'y/e y. l*yfe, svpro. The 
deuce is hi such a case, tberefore. eo tit led to the purcbaso'iuoucy payable 
uti of the option. 

(d) r. Bialcouer (1755), 2 Ves. .Sou. 623; SUinUy v. Potter 

(1780), 2 Cox, Eq. C4kS. 180: .^odn^ t. Sterene (1792), 3 Bro. C. C. 431; 
Jiidor V. Wa^r (1725). 2 F. Wros. 339 : Barker v. i^ayner (1830), 2 liuss. 
133; Gardiujr v. U(iitc% (1833), 6 6iw 93; Sidney v. Sidney (1873), 
L. K. 17 Kq. 65; Be BridU (1870), 4 0. l\ D. 336. 

(c) .8 a khumer y. Ma^ire (1786), 2 B ro. C. C. 108 (bankru Ptcy div i dcuds); 
Pryer t. Morris (1804), 9 Ves. 350. 

(}) See title Lunatics and Persons or Unsound Mind, Vol. XVA^ 
p. 449; Be H'ood, Anderson T. London City Mission, [1894] 2 Cb. 577; 
Be Folmer, Thomas T. MarsK [1921] W. N. 171; see MaeferUns's Truskes 
V. Mae/arlane, [1010] S. C. 325 (sale by curator c! lunatic's stock). 

ig) \ViIisAct.l837(7 Will.44tlVict.c.26).s,23;8C0p.564.ants. Before 
that Act, auy coQTCjanoe under which tbo testator's interest was altered, 
witb certain exceptions, caused a gift of the property so affected to fail 
V. Jacob 82L,T. 270, H.L. (contract by testator to purchosu 

sp9u6«* devise; convoy an oe to us4's to bar dower). Mowing HavUns v. 

()S14}, 2 V«(. 4t B. 382; Ooodldle d. Bol/ord v. Oktay (1797), 
7Torm Kvp^ 390 (settUmeoit witb n*isaiiider to settlor in fee); Yardley 
V. Holland il875), L. K. 80 £q. 428 (lease of mortgage estates; purchase 
of equity of redomptiun)). A partiliiMK bowevor, uot affoctiug ihc uses tu 
which the icstaior» interest was subject (£Rally< t. Alcock (1802), 7 Vos. 
C5S; see <?fanl y. findyer (1876), L. U. 8 Kq. 347) did not affect such a 



Part X.—Leoal Iko!i>knt8 or a Gift by WriiL. 


605 


this doctrine of ademption (fr). no conveyauee or other Riilteeqaeut 
act of tlie testator relating to ]>roperty comprised in the will, except 
an act revoking the with prevents Urn wjII from operating with 
r6d|)6Ct to the estate or interest in pr(»iH'.rty of wluiOi the testator 
has the power of dis}) 0 ^iag \*y will at the time of Iiih doaUi (>). 

1186. A gift may also fail hy reu.Hon of the non-piTfonnaiico 
of a condition precedent (frX or l»y n*a.'<i>n (»f iUe illegality of thu 

qift ( 0 . 

BfiCT. 5.— f'ject of Failiur tf a (lijl, 

1187. A general residuar)* gift id chid os all inWestH, nut thein^ 
selves inteivhis in the genml residue, which are otlicrwiM^ 
iindi$i)OHcd of or which fail in any manner, unless the testator 
piY)vi(ies otherwise (m). Tlmre may Iw a ]>articnlar residuary gift, 
or gilt of the rosiduo of a |>articu]ar <]oscri|)tiuti of |>ro|HTty, a 
sjKX'iiic pitrt of whirh is ihe Kiihp^t of a jiHor gift, an<l it may 
appear that on the faitum of aucli laiter gift tint subject-matter 
is to fall into the particular residue (»)• 

1188. Tim cllVct id f.iiliiru of a prior life ihU^rosi, or utlior )iarti* 

c 11 tar intiTikSt, through the donuo of that intcrobt being dead or 
pruventoil by law from taking Dm (or example, oss jug to the 

attestation of the will by I dm or his Ri>ouso(p), or through revocation 


revocation; further, a mortgage did not pn^vent the will o|mrating oD 
tnsfator’s equity of irdomptioji, and if tor* murtg^) wem paid offend tb. 
recoilvoTanmaite to tlio sarno uses as wore existing b<dnr<« the mr>rt- 
gago (Pfouden Y. i/yrfr 3 DoG. M. ^ G. 6§4.C. A.),tho wholeiotorust 
of the test^iorpiuscd (o‘icfsA<7iAdm v. \Vai$on (18G3). 11 Ham, 170; PAtflips 
V. Turner (1853), 17 ilsav. 194). 'Jlius, After a sale of spociOcAlly devised 
prejicrty tlis money produced by the kaIo, if not otherwise ilisposod of by 
iho will. 1 XMSCS os ]iart of the general jM;rsoDsl 'Ktate {Hoot v. HaUbttk 
(1S41), 12 Sim. 123. 139) ; and it the mIo is not * •oiploted until after tho 
tesUtor'd death, the dciuoe Uvlces the inti^niicduO: rents until complotion 
to which tbo testaUir is entitled (irotts v. \yt$Wi (IH7U), L. R. 19 Kq. 217, 
221 ; compare 7'ownUo v. RsdwcU (1808). M Vc*fl. 591). 

(A) .\fooT ▼. Jiainbock, tupra . si;C uoto (A), ji. r>C5,*org«. 

(t) Tiiis clause '* applies to eases wIicrc^tCHtstorM, softer having dovisod 
their estates, make conveyances of them which am to have the same effect 
as fines and recoveries, or w*hcro they mortgage the devised catjiUs in fee. 
and aftenva^s take a roooDVoyaDCu uf them to thcrusoivcs and a trustee 
to uses to bar dower, but does not apply when the thing meant to be given 
is gone '' (Afoor v. Jlaiibeok, lupra ; Dinko v. Blake (18Hi1), 15 Ch. D. 481. 
487). 

(1) See p. .’>8'*. 

(l) See pp. 527.538. anU. As to illegality of conditfons, eeo p. 584, ante. 

(m) See title ExficUTuns and Adiuniatrstoils. Vol. XIV., pp. 280 
St tog. As to the rights as betweea tenant (or life and remainderman of a 
reeiduary gift with regard to income the trusts of which am not effeotually 
declared, see Dtlc TnoaTS and Tdostbss, p. 34, anU ; and as to oases where 
the figure of the gUt is due to the Accumulatiotis Act, 18b0 (39 Ik 40 Geo. 3, 
e. 98), see title Perpituitibs, Vol. XXll., p. 883. note (o). 

(u) See, for example, HaMn t. Toglor (1831). 2 Russ. 6l M. 416; 

Oe TraBori t. Tempeil (1856), 21 Beav. 564. * 

(s) Y. B. 9 Ucn. 6, fob 24 b : Perkins, Profitable Book, a. 667. 

(p) «7uU ▼. Jactjhe (1876), 8 Ob. D. 703; He CforA. CIorA t. BandaU 
(1885). 31 Cb. I). 72, explained in Aplin v. (1904) 1 Cb. 543. 547. 
548; and see Burke v. Burke (1899), 18 New Zealand I^w Reports, 216 ; 
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Wills, 


SlOT. 

Effect of 
Ftijgre ot 
aGUt. 


Coottn^ciit 
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bj codicil disclnimer (r)» (orfeitore (e), or kpse (f), is to accelerate 
the Hubsequeut inlerestfl which are limited to take effect on the 
ref^ular determination of that prior intereet: the court oonstroee 
gifts of Huch interests aH intended to take effect on the failure or 
detenDinaiioD of the prior interest in Kwy manner (u). This rule 
applies both to real and to persnoal estate (a). 

SqcIi a failure of a prior gift, however, does not accelerate a 
snbaequent executory limitation not Uking effect merely on the 
determination of the prior uiter68t(f'); and Hubsequent gifts cannot 
be accelerated wliere the iwrsnns who are to take under them are 
only contingently asoertaiuable at a future dat6(c). 

1189. Where tbo contingeucy giving rise to a gift over occurs, 
and is sucii a couliugency us is allowed by law as a condition 
precoilent to vesting of the gift over ('/), then the prior gift is 
divesUid, aUhougb tlio gift over fails to take elT^Hrt according to its 
tenor in favour of the doneo over, owing (o lapse or some rule 
of law («); and the residuary donee or the i>crson entitled ou 

3Ioybe9 (1004). $ OiiUirio liuv Itoports, 601; os to tho effect of suoli 
uLU^UUOD, see pp. So5, 5 .j6, anU. 

(g) Lotnfon v. //Atiuon (IS54), o Do G. Bt. Si 0. 7.'>4 ; v. Au$iin 

(ie54). le Beav. GUI; if« Loct, Green r. Tnlre (1876). 47 L. J. (( it.) 783 ; 

V. (18a3). 52 L. T. 576 1 Ke )ykiiekonie 

V. JtcHt, 11900] 3 i'h. 121; Kee p. 505. <i;r(r. 

(f) Y. B. 37 IICD. 6. ro. W, pU 23 ; lU ifaM, ^'coM ▼- .VroU. 111)1 H Z Clt 
S74. 377 : Yonn^, i''mjer v. Youvy, [lUlu] I Ch 273. 275; 7omiik» 

Oenerttl Truete Co. v. /rtfiM (1806). 37 Ontario UqierU. 4U1; see p. 590. 
onUi. 

(#) jyEffNcoHri V. (irryory (1804), 34 PrAv. 36; Craven v. lirady (1860). 
4 Gli. Ann. 200; p. .•I'li, 

(I) FiiUer V. YuHer (1595), Cm. YJit. 422. 

(u) Mdf V. ,/wobe(\Hni 3 Ob. I>. 703. 712. 

(n) 8oe the oasm rtil'd iu note Cp), p. ante, notes (g)M*). mpm. 
Fn EaveeUtff v. Au#lm. enpra, Ito willy. at p. 592, tUougUt that the 

saute rule# did not generally apply to r^al and personal estate. 

(/*) Sidney v. BV/mer (1858), 2.^i Brav. 200 ; ,l/*(driAy t. Jif Tart Ay 
(1878), I L. It. If. 189; lie SetfU. Scofl v Sfott, flUll] 2 Ch. 375 (contiDgeol 
ri'iuaincirr taking cITeci ha 4 *^^nu(o^y liiinlation under tlin Contingent 
Jtoijiainderfi Act. 187? (40 & 41 Viot. c. 33)); jEeamey v. A'earney. {19111 
1 I. R. 137, C. A. j Olid SCO Crveier v. f’rorjVr (1843), 3 Dr. ^ War. 
853, 367. Iu oU these cases, therefore, the question of construction 
sriRos whether the words mtrttduring the subsequent liniiUtious merely 
denote the order of snct^Hsioo of thi^ oimtations or whether they mtn>- 
dace a new oODtingeney; m Lainioti v. Lain/ton, enpta ("after the 
death'’). 

(e) 7^ Tote Mend* i Setaie. Towneend v. Tow u tend (1886), 34 Ch. D. 
3.57, 360; Re Vernon, Gationd v. Shaw (1906). 93 L. T. 48. 54; and see 
lie Love, Green ▼. Tribe, enpra, w'here, pending a tuembor of the daw oj 
douches under the subeequoot gift comiug info existence, the iRterinodiat*' 
income was bold to fall into reeidue. in Re Johnton, Danily t. JoXneon 
(1893). 08 D. T. 20. the time of aocertaininent of the donew was In tbe 
eon text iJio accelerated. 

id) 'J1iu8. the conCuige&cy must observe the proper liimts. otherwise the 
prior gift is not divested ; see title PaafaTUiTiKS. Vel. XXII.. p. 350. 

(i) i)iw d. RIom/ishi ▼. Eyre (1840), 5 C. B. 713 (gift over by way of 
appointmeot to DoQ*oUcct of the power); Ro^ksen v. IFeoa (1868). 
4 Jur. (.X. e.) 625 (void'em over to a charity under the old law); O'Mahoney 
T. Bordfit (1874h L. R. 7 H* 388, 300. 407 (lapw); and see flurif v. 
Bnrti (1882).* 21 C^. D. 278. 293. C. A. (forfeiture dause independent of 
gift over); Re AteKer (1907), 14 Ontario l^w Roporte. 374 (mortmain). 



Paet X.^Lecal Ingidskt^ of a Giirt by Will. 

iDtestftcy takes, as the case maj be. The entire contingenc; 
•uBpeoding Testing of the gift o\'er most occur in such caB68(A 
It is other>rifld, however, where the intention of the testator ie 
inferred that divesting sbalt not take place unless the gift ow is 
effective, or where the gift over is void for uncertainty (<r). 


Part XL—Lapse. 

Sbct. 1 .—KaUtn oi 

1190. The term lapse *’ is strictly applied to the failure of a 
testamentary ^ift owing to tlie d<>atb of the devisee or legatee in the 
tdshktor's lifetime (li), whether iHdore or after tho date of the will(i). 
Asa nit6(l), a devisee or legatee must snrrivo the testator(f) in 
order that lie or his estate may have tho l>enoflt of tho gift (m), and 
a confirmation hy codicil of a gift in a will to a legatee, who has 
died since the dale of the will, docs not prevent a lapse (n). 

1191. The doctrine of lapse applies to powers created by will, and 
a pow'ur of appointment (o) or of charging settlod eKtates(p) lailH if 
the testator survives the donee of the iiower; but tho death of 
the don CO of a power prior to the testator does not cause tho 
interests of (lorsoiis taking in dofanit o! appointment to lapse (q)» 

ij) Where tho gift over to a closet not in existence, tho coming n j) 
cxitttsuce of tbo chkss may ho purt of the oontiiignnoy on wldrli tha 
gift over is to Uko 0 ^* 01 , and accordingly, where tbo ollior events giving 
rise to tlie gift over happen, but the v\*m faila to come into existence, tho 
original gift is not divi^Hlod, the cotnhinod cuiUingODcy not having happened 
(Joci'^oH V. Noble (IsaK), 2 Keoo, 690, cxploinod m JiobiMtm v. Wood 
4 Jur. (N. s.) e:’ri). Siuiihirly a gift ovrr, oo a eontnigent event 
which happens, to the eiuvivor of u number ol ) • rsone U ouniingvnt also 
on tho Buivivor uviHling to lake Uio gift, and il he does not exist, 
prior gift is not divoslcd {JuiiiM v. J)avit$ (IHSO), 2S W. Jt. 466; Fo 
j)MCou'g TruitU, Jffornu V. hctteou, ilty^ger v. Uoalk {JU06). 96 L. T. 701). 

(e) Jie Arch^ 14 Onl.irio Ut'iioita. ’Jfi.ptr RjonELL, J., at 

p. 377, citing (^'^faho^erf v. ifurdett (ISIS),!«. It. 7 it. L. 38S, p^r Lord 

§£IB0KNR, at p. 407. 

(A) hilioti V, JJarrnpoH {1705), \ P. Wms. 83. 

(t) Maiibonk V. FroQh (1780), 1 Bro. 0. C. 84, where it was held that 
parol eviuener was inadniiSAiblo to prove that the (ealalor know at the 
date of ids will that tho h^ateo waa dead ; Cfarhe v. r.7«mman«, b'siwuy 
V. ('fmma.M {1806), 30 L. J. (cst.) 171. 

{k) Ab to the cxiM'ptions. sco pp. 608 si setf., port. 

(2) As to the burden of proof of survivorship, sco r». 536, ante. 

<m) 6 Bae. Abr.. lita. Legacies and l>evuu« (J^.) 4, lA^gacioB (£.); 7tb ed., 

E p. 113. 147: l/'UioU 7. Iffivenpart, supra. The rule applioH to a devise 
y A. to the uses of the will oi a dccoWMl j>eri«oQ, and the devise fails as 
r^ards those deviv<« under the latter wiU who predecease A. (Oukka 
V. Chee/ie (1849), 7 Hare. 296, 246; and koo A’s 6‘ume'i HeUUmeni^ Tie 
Soover, Fo&per v. U iU^ms. (1910) 1 Vb. 329). 

(n) 2/uUUeon v. l/ammcnd (1790), 3 Bro. V. C. 128; Mof/bank v. 
ifroohs, tupra; and see lie Fraser, Lotoiker v. Fnuer, [1904] 1 Oh. 726, A. 
(s) Jones V. SouUinU (Xo. 2) (1962). 32 Ilrav. 31. 

(p) Or/MS V. 42iAsoa. .Voyaaid y. di6s/«n (No. 2) (1666), 36 L. J. (Cff.) 
468: see dharpe v. M*Callf [1903] 1 1. R. 179; aa to lapse of powers, 
see, further, p. 626. post; title PowsBS, VoL XXlil.. p. 44. 

(^) 3r«cA^ V. iloriload (1866), 1 K. & J. 604; Boards ?• Salowap 
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Waxs. 


SfCT. ]. A power to appoint by will to an individual caonot be exercised 
Hatore of in favour of hia executors if the individual dies before the donee of 
Lapse, the power (r), and therefore anj appointment to the individual 
lapses if bo predeceiso the donee (s); but where a power of appoint- 
monl among a class or among named individuals is given by will, 
and all the objects survive the testator, but one or more die in the 
lifetime of the donee of the i>owcr, the power maj be exercised in 
favour of the survivors ((). 


Sect. 2,- Exc^ti(m$ from L<ip$e» 


Otfu is 

punuATice 
of mnnl 
obligfttioa. 


Oiftof 


St’B-Sacr. 1 .—Moral Wv;ation. 

1192. Tho doctrine of lap^ does not applj, although the legatee 
prodoccaKcs the testator, where the legacy is given with the intention 
ofdiHuliargingamnral oliligatioa{«X whether legally binding or not, 
which is rocognisutl by tho tesUtor and is existing at his death ; 
but the fact that tho gift is nmdo in pursuance of a covenant by 
the testator does not protect it from Iai)6e (<i). 

A Ixsriuest of a debt to the dobbor or to him, his execuh^re and 
atlminisirators, eouplod with u direction to hand over securities, 
lapses like an ordinary legacy (b> 


AUernHUr« 

gitu. 


(ti/u. 

1193. Whoro it is clear that in tho event of the legatee or doviKce 

(IH4S), 2 l*h. 625; J/ar^itrirk v. TAsrifca (IS28), 4 Itnan. 380: Kellrtt y, 
A<Uf<a(1871), 5 I. R. Kr|. 298. 

(f) JlorlSoroK^S firsts) y. Godclpkin (L>rd) (1750), 3 Ves. Son. 61 : 
Re Tr%$U (1877). 47 L. J. (cji.) 6.5. An *p(K)intn»ont under u 

gcucfal iwwcr ii»ay bo wod from lapso by a euMitutional appointment 
to tho cxiiTuton or administration of the object of tbo power: sec title 

rowm, voi. xxin.,p. 40 . j . 

(-) Frrthnd v, P«an<m (1807). L. R. 3 Eq. 658. following y. Ittui 
(1857), 25 JJcAV. 4C1>, and AVaan/y v. Kingrion (1821), 2 Jac. ic W. 431 * 
distiiigiiiKb Ej^pnria }YiUiam8 (1819), 1 Jac. At W. 89; aud see Re Brook- 
wnaV Tru4i (1869), 5 Cli. App. 182. where there was a covenant in 
a ruarriogo ik*Ctl4*riient to appoint by will, and tho object of the power 
died in the lifetime ibc covenantor; Jervit y. W<dfef$tan (1874), 
R. IS Eq. 18. Aa to objects who survive taking by implication, wliero 
no appointment is mode and there is no i;ift over, see title Powers 
V olXXin.,im. 70.71. 

(0 See title rowKrjt, Vol. XXllf., p 24. 

(k) As. forinslanrc.asutnt4ft-barred debt (U't^tampon t. yaulor (1838) 
3 y. k C. (EX.) 208: y. rhUpi (1844), 3 Jlare, 281. 290), or a 

debt baiTi'd by a diw^bargo in bankruptcy {Ro So^errhy's Trust (1856), 2 
K. &. J. 630; Tumsr v. Mariiti (IS57), 7 Do (J. M. &s G. 429); but «© 
CoppiH V. Voppin (1725). 2 P. Wnis. 201. 296. where legacies to creditors 
of tbo autouuta of debts which had been released were treated aa voluntarr 
«if(a. ^ 

(r) Strvmi v. King, [1904} 2 Cb. 30. 

(n) JU /fror>jbnaHV Trxut (1869), 5 Ch. App. 182. 

£7f/o« V. DareiijHn^ (1705). 1 P. Wini, 83 ; ToplU y. BaUr (1780). 
2 Uk, Ivo. Ca». 118; Maittand y. Adair (1796). 3 Vet. 231; Icoa v. 
.Ruder (1815), 2 Pnee, 34; J.-O, t. Jtolhrook (1829), 3 Y. k J. 114 ; see 
Re \\f4mor4, Wedmore y. Wodmore, [1907] 2 Ch. 277, where it was held 
that the foririveacas of certain dobta amounted to speciflo leffaciei * 
dwtmfujih KiMAorp v. ifoiVA (1747). 3 Atk. 680; South y. WiUiamt 
1842), 12 ^ira. ,566, where the will was held to express an intentioo 
that the legacy should not lapse. 
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predeeming the teetator an alternative bequeet is intended to he 1 
aubetituted (c), snob alternative gift takes effect notwithsUnding the Ixeepiioiu 
death of the original legatee in the testator's lifetime; but if the Lapse, 
intention is merely to signify that the legatee is to take a yested 
and transmissible interest, the legacy lapses in the ordinary way (d). 

Thus, the mere addition to the name of the devisee (r> or legatee ( f) 
of words of limitation sneh as ‘‘heirs," “executors," or the like, or 
a declaration that a devise or legacy shall not lapse, if uunccomiHinied 
by a gift by way of sulMtitution (fj), or a declaration that a gift kIiuII 
vest as from the date of the will, even though words of limitatinn 
are added to the name of the legatee or devisee (h)> does not ])revont 
a lapse. On the other hand, a declaration that, if any of certain 
named legatees should die in the lifetime of the tesUilor leaving 
issue living at his death the benefits given to iho legatoos so 
dying should not lapse, but should Uko effect as if such Jegaiees 
hod died ininiodiately after the lostalor, prevents a lapse, and the 
Unefits of fluch leg]\tods pass to tfiuir respective legal i)erb<;nal 
n'i>re8CutativeH(v. 


1194. A loga4‘y can he given directly to the oxocuUmm or adnunis* 

Iratorn of a deceusod person, in w'hich case Iho log»wy iH'Comcs part ^ 

of the decc4isoil ]>erKon's entaie and does not lapse by the death of 
all the persons who were such eiociitors or administrators at the 
date of thu will before the testator'a <leath (k). 

Questions whether particular words or exprossious show 
intention to suhstituto an allcrnativo gift, especially where - a 
executors or administrators of the legatee are mentioned, have 
frequently <ralled for judicial decision, the decisions in several 
instances not being easily reconcilable(f). 


(e) For forms of sulMtiCut«*d gifts, see £(i<yrlope).1ia of Forms sad 
ProcodonU, Vol. XV.. p. 070. 

{d) Rd l*oritr'$ Trtul (1807), i K. 8: J. 188, ('ortys v. French « 

(1700), 4 Vcii. 418. 

Is) ilutUjn V. Smuwn (171C), 2 Vent. 722; Goodri^hi v. Wrigkl (1718), 

I K Wilis. 007, oua varliiit c*a»CH Uicnt cilad. As to n*<»nU of 

being unijL'cnwary ia a wiU to puss an estate vf ui)icrit4uic<! in realty, see 

p. 775, vo$L 

(/) ShM V. fjMns (1740), 2 Atk. 86 ; EUiaU T. Vcvtnpori (1705). 1 
?. Wmit. S3; JUaybonk v. Jirooh (1780), 1 Bro. C. i'-. 127. 143; JU 
VurrU't SfitUnuni, /i$ Itonper, v. iriBiaiiM. [10lO| 1 Ch. 329,833,334. 

(g) ▼. ('Ook (1747), 3 Atk. 572; /'icimxy v. Stamford (/>m/) 

(1797), 3 Vcs. 492. 493: Joknnon t. «/oAii«<»a (1841), 4 Bcav. 318; 

OaderMiood v. Wing (1855). 4 Do G. M. A G. 633. 

(Jt) Biwne V. /fope (1872), L. R. 14 Kq. 343. 

(t) lie Qreenvood, Greenwood v. Siddiffe, 11012] 1 <lb. 302, following 
Rc Shthbiitge v. Clunirii-tCw$, |19I2| W. N. 33, and dis- 

tfoguisbing lit Ortsleif't SeUimtnt, WiUoufhty r. Drummond, [1011] 1 Ch. 
358, and Mo Beott, [lOOll 1 K. B. 228. A. For fom of devUe with 
provision agaiost lapse, see Encyclopaedia of Funs a and PnK»ulcots, VoL 
XV., p. 576. 

(k) Treiittwy v. i7elym’(1876). 4 CJh. D. 53 ; amJ see JU Fewlot^*e '/Vtufi 
(1867), h. R. 4 Eq. 171, wbm a gift of jierhonnl estate to t]ie heirs and 
assigns of a de<*cased iH!nou «a.i treated as a gift io her statotery next of 
kin. 

(i) Thus. ID the followinc cases the beque^r^ were held to be snhsri* 
tational, and accordingly no lapse oecorrw by reason of the death of 
the original legatee in the testator's lifetime: Long v. WoGrinsoa (1852), 

17 Beav. 471 (to A. " auJ in case of his death to his executors or 
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SovSeh*. 3.—^tofai^ory Exceidioiit fnm Laynt 

U95. Where no intention to the contrary is contaioeO in the 
viil» a doviee of an estate tail or a ^fwt-estate tail doee not 
lapse if the devisee dies in the lifetime of the testator leaving issne 
capable of inheriting under the entail (m). The devise in such case 
takes effect as if the death of the devisee had occurred immediately 
after the death of tho testator (u). 

1196. Similarly, in the abeeneo of a contrary intention in the will, 
a devise or bfKjucst of real or personal property to a child or other 
issue (o) of the testator for any estate or interest not determinable 
at or before the death of such child or iesue docs not lapse if the 
devisee or le^toe predeceases the testator, leaving issue who are 
living at the death of the latter (p)< but takes eiTeci as if the devisee 
or legatoe faarl died immediately after the testator, and becomes 
disposable under the will (rj) of tho devisee or legatoe, or as part of 
bis estate if he dies intestate (r); and if the testator intoi^ds a gift 
to go over in the event of liia child predeceasing him he must 
expressly so provide (i). 

This rule is applicable in the case of a gift to a child dead at the 


admbiislrators '*); Bridge v. AIM (1701), 3 Bro. <!. C. 22A ; Seifmvur'e 
TruHU (ISflO), Joliri. 472 •, Darrel v, Mfdrincnrlh (l7iK>), 2 Vvru. 378 j 
lUwitnom V . Todhunier (ISA2). 32 L. J. (ni.) 76 (dix'laratiuii that if 
died in Usstator's lilrUtne, ihoiild not lajM*c, hut Hlmuld go to \iiit 

perwnal ropn'seutatives); v. ('oak (1747), 3 Atk. 572 (dc4;laratiau 

S aiTiRt la|Mto lullowiiig a bcuu<*«l to A« and lii# executors or adiuiaisiraturs); 

WiLL-r't TratU (ISoll), 27 Iteav. 4(6 (eKpreiui words of subRCitutiOh) ; 
Hineklijfe v. ^eetwaod (IH4S), 2 Do («. 5ni. 216 (in testator's sons by 
name, and in ease of tlin dccoase of them ell in the lifetime of llio teriatit 
for life, to rlioir prsnoal ropresfntativu*); MaxiceU v. (1808), 

2 1. K. K*i. 478 (to youngi*r sous or iUeir exocmtors): lie Oreene Betatr. 

] nn'w. A; ,Sui. 68; A^uinatl v. iiMukoiorfA (1866), 3.'> liuav. 307 
(ideas gift: sham oot to but (u go U» executors); lU Vlag. ('lag v. 

f'ttig (JSHo), j 4 L. .1, (c».) 048, A,; Re i'lH»iU'Uoe$y r. 

CUaien-Rwift (10131 \\\ N. 33; lU Greerkvood, Oreenwod v. EuicUfff, 
(UI12| 1 Ch. 302. Jn tbo followiog ceaea the gift was Laid to fell on nie 
ground tbet tko exprodkiou used did do! show au inloution to subRtitute 
an ultematiTo gift ou f^ure of the primery one; Smiih v. Oliver (1648), 
11 Bcav. 494 (gift to legatee, aud in case of bis death, ''not having 
rcoelvod his legacy,*' to his childreu); Tidmrll v. Arid (1818), 3 5Iadd. 
403 {U'4*acy to A. or to her botr); hat compare Re DotUr'e Tmei (1857), 
4 K. J. 188; Bene v. Cook (1824), M'Cle. 16S (wbero a diAtinction 
WAS drawn between a pit to children and a gift to executors or adminis* 
traturs in the event of tho death of the legatee); Leach v. Leach (1866), 
38 Bear. 185; Be JdasUrten, Trevanion t. 7)una#, [1902] W. N. 193; as 
to gifts to executors, soe, further, p. 776, poei; as to gifts by way of 
aubHtituUoa, pp. 668 , 609. ouls. 

(fit) As to sstatea tail geo6raUj,see title Real Peopertt and Cuatt&ls 
Real, VoI. XXIV., pp. 241 $t eeq. 

(A) WiUs Act, 1837 (7 Will 4 U 1 Viet, a 36). s. 33. 
i'O Tins statutory provision does not apply to collatora) relations of 
the temaUr {He Grtdey'e SeOUmenl, v. i>/ammoad, [1911] I 

Co. 368). 

if) WilU Act, 1837 (7 Will. 4 k \ Viet c. 26), a. 33. 

(o) V. Jvkmen (1843), 3 Dare, 157; Be Maion'e ITt/f (1866), 

34 Boev. 494. 

(r) SkMiUT T. <)ft» (IMJ), » Jut. 432; S* PterUti, Pterleu y. SmUk. 
(IfM)!] W. N. 151. 

(,) S4 Hort't Trati (iWl), 10 Hue, 178. 
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date oi kbe will (i), or k here the iesue earvivii)g the testator was ^ 
not living at the death of the devisee or ]ogaWK(tt), or where the Eneptioas 
will was made before but republished after ^e Wills Act, Lapse, 

and the devisee or legatee dies after the statute came into opera* 
tioQ(6), or to the case of a posthumous child born to tlie child who 
bad died before the testator (r). 

The gift must, however, be to the legatee as cijui 

and tbe rule is not applicable where the gift is to a class not 
ascertaiuablo until the death of the testator (r), even where there 
happens to be only one member of the elase (J ). 

1197. A gift to a child, though dependent on the fact of there Kffmanr 
Iming issue of Uio devisee or legatee living at the testator's death, is 
not a gift to such issue, but takes effect exactly oe if the actual death 
ol the devisee or legat^ had happened imm^iately after the death 
of the testator, and with all the coneeqnonces (,< 7 ), and devolves 
subject to any burden (k) or condition (0 which under the will 
would have been imposed on the devisee or Ii\gatoo if he had 
survived the testator. Thus, i! a daughter of the toKtatar diea 
inlestate in his lifetime, her surviving huslmnd may Uke au estate 
by the ciirlasy (A) in real estate deviaod to her by the will (f). 

Where a married woman, a legatee under her father*a will, dios 
in his lifetime and in that ol her husband, leaving isaue, and the 


(0 Movfr V. On (lS41i), 7 Hare, 473; WMen v. IfMiheji 2 

8m. & G. 3M. 

(и) fn tke <j 0 od$ of Parkn |]860), 1 Sw. & Tr. 5X3, where a tcHluinx 
save all hi r propiirty to her daughter, and the daughter died in hor hfoiima 
leaving a child who aleo predooraaed the toeUtrik. li^aviog a eliild who 
aurvived the testatrix. 

{a) 7 Will. 4 L 1 Viet. 0 . 26. 

(5) \yinter V. IftaMr (lS46b 5 Haro, 306. 

( 0 ) i?e OfifiHu' Qn^tKr v. [101 Ij 1 Ch. 246. 

(d) Rt Stant^Jitld^ Slanofifid v i*Utn»field (158 t). 15 <'b. V. H4. Ah to a 
gift to *^iny surviving childreo, see ruUford v. (165.1), IS Hiukv. 

m. 

(«) Olnev V. Bairt (1855), 3 Drew. 319; Browne v. Hamnutnd (IHOS), 
John. 210; Re Jackeon, Shien v. Aehttofih (1583). 25 Ch. D. 102, 164. As 
to gilt# to a cb*as, tee pp. 614 et em^., jtoH. 

{f) 2ie Harvty'i (Sir £.) EtUUe, tlarvey v. Oillov, [1893] I Ch. .567 ; see 
p. 716, poet. 

( 0 ) Johnwn V. Jokaton (1843), 3 Hare, 157 ; Ea$er v. FurniwUl (1881), 
17 Ch. 1). JI5, U8. 

(к) Fickereyill v. JUdger (1876), 6 Ch. D. 163. 172. 

(i) Thus, a directioo that the share of a daughter shall go over if she 
dies unmarried takes effect if she dies uomamud before the testator 
{KeUeU T. KelUti (1871). 6 I. R. £q. 298): and a dirention that a share 
given to a daughter should be sobject to the tnisis ol her marriago settle* 
meat takes effect notwithstanding (bat the dacigbtor ]iredece4Mos her 
father {JU Honest TrutU (1863), 22 Ch. D. 663). Riit a legacy saved from 
lapee by the ftetitious surrivorship created by the Wills Aot, 1837 
(7 Will. 4 Sc I Viet. e. 26). a. 33. is not caught by a covenaat of the 
deoeaaed legatee to settle property acquired daring coverture (Pearce v. 
Grokam (1863). 6 Jur. (:«.$.) 568; and see He Blandfll v. 

'bUindeU, [1906] 2 Ch. 222. 229). 

(k) See ritle Kial rROPtatT and CiiAmts Rial, Vcl XXIV., 
pp. 183 at eeq. 

(l) Eager r. FurnivaU, $upra : Re Dcrkyikwe, Webb v. Dirbyskbe (1905), 
,75 L. J. (CB.) 95. 
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hnsband also predeceases tbe father, the woman is deemed to have 
died a widow (m). 

This AciitioQB sorvivorship cftoses a lapse where a child to whom 
property has beeo speeifieallj devised by a parent devises his 
residuary real estate to such parent and predeceases him, leaving 
issoo, and the properly posaefi to the child's heir*at-]aw (n). 

1196. A gift tinder a general power of appointment to a child 
predeceasing the testator and leaving issue is preserved from 
lapse (o), but not a gift nnder a special power (p), or a power of 
charging given under a will to a tcikant for life wlio dies before the 
testator (q). 

8ub>Scct. 4.—SrtUdi SItam. 


1169. A l)equost of an absolute iuteront m a fiietl share of 
residue to a named person followed by a direction settling such 
share docs not lapse by reason of Ibe legatee's death iu the lifetime 
of the testator (r). it is otherwise where the original gift is 
to a class (s) or where tbe share of residue cannot be regarded as 
fixed (0. 


1200. A legacy to a legatee to become vestetl at the expiration of 
six years from a testator's decease api*arenlly fails if the legatee 
dues not survive tbe ])eriod(tf). If, howover, a testalor directs pay- 
mont of the income of a fund for three years after his doatli to one 
person foUoweti by a bequest of the capital to another, the l>6<]uest 
of the capital does not lapse by the latter's doath prior to tho 
expiration of tlie three years (b); nor does (he death of a pros]x^tivo 
Waunt (or life in the lifelitno of the testator cause a gift in 


(m) Ih thf Goods of CouHffil (ISTI), L. K. 2 I*, k D. 314; Ke .dUrV* 
Trusts, lieooj W. N. ISI. 

(n) Re ifenshr,iU<(atfd, Jones v. UsHder (1881), 19 Ch. 1). 012. Dy 
virtue of the fictitioussiirvivonliip probate duty ytm{P errys t^xeeutors v. 
R. (ivHS8). h. R. 4 Rxeb. S7 ; andmHs v. Loyd, (18961 I Q. 13. 490). 
ind estate duty is {lie SeoH, [11)00} 1 Q. D. 372; Advocate v. 
hoqie, [)894J A. 0.83), payable un ibe cbild'A death; see title Kstatr avi> 
OrnsR Dkath Dotias, Vol. Xlll., pp. 3U\ :m, 

(o) Eedes V. Ckeune (1960), 2 K. & J. 070. 

M Qrifplhs V. uetle (1844). )2 Sim. 364; J^'reeland v. Pearson (1807). 
L. 11. 3 ftn. 068; IMyland v. f>wm U884J, 20 Ch. D. 206, V. A.; see, 
furtlier. (i(h* Pownas, V'ni. XXIII., pp. 40 et seq. 
iq] Griggs r. Gibson, Maynard v. Gtbsort (Xo. 2) (1866), 35 L. J. (CH.) 

m. 

(f) Re Speaiman, Unswerth t. Speabman (1976), 4 Ch. D. 020; Re 
Vinkoms, Moreion v. Bugka, (1894| 2 Ch. 276; Re Fowell, Campbeli v. 
CawpWI, [18001 2 Ch. 525; see irAffww, WaUert v. Harrison, [1802] 
2 (-%. 06, C. A.; Re Waiter, Turner v. Walter (1012), 86 Sol. Jo. 032, 0. A. 

{») Stewart v. Jones (1859), 3 De (J. a* J. 582. As to claw giffe. seo 
pp. HU ef pMl. • 

(0 Re Koberts, Tarkton v. Bruton (1895), 30 Ch. D. 234, C. A. (weruer 
clause). 

(а) Smell i. Dee (1707), 2 SaJk. 415; Bruce v. CharUon (1842), 13 Sim. 
65; Me R^'e, f^elloa rt Thonveon (1005). 83 L. T. 235; and coiiinam 
Re I^ing, Laiug v. iforrUoH. [1812] 2 t*h. 380. As to cases where paynieiit 
but not veitiue U postponed, see pp. HI2 el teg,, post. 

(б) Be Bourn, Skorikouse r. Jasilwf (1011). 50 Sol. Jo. 142. 
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remainder (e) or a contingent limitatioD overOO to lapse, though 
the gift over may lapse from other caoB68(<r); and a bluest in 
remainder folloviog an absolute gift, which would otherwiae be void 
for repugnancy, may be render^ valid by the lapae of the prior 
gift (/). 


6n«S£(T. in Joint Tfnanr^ or Teuanctf in ComWH. 

1201. There may be a joint legacy as well as a joint graut (p). 
^ere property is devised or bequeathed to joint tenants, and one 
dies in the testator's lifetime, the doctrine of survivorship provonU 
a lapse occurring, and the survivor or survivors take tho whole (h). 
Similarly, if the interest of one of tho j(»int tenants is revoke^l, tho 
others take the whole and there is no lapse (i). 

1202. In the case of a devise (1^) or bequest (/) to persons os 
tenants in common, not being a gift to a class (m), tho doctrine of 
survivombip does not apply, unless a contrary intention is exproHSnd 
in the will (»), and the share of one dying Wore the testator lapses. 
The rovtication of a share also occasions a lai»se(o). It seems, 
however, that if ono of the imnu^ j^rsons has Wn proviously 
referred to in the will as dead the fund is divisihio among tho 
others and there is im lapee (p)* 


(c) Uahngfum v. {1870), L. R. U Eq. 305. 401. 

(d) liaekknm v. i>f /vd If are (1^04). 2 l)c i«. J. wlicnuli''re 

was a gift to A. fur life aud sfUr lior dialh to lirr children, with o gtfl vwsr 
in case do diild atuined a vested hiUrest. aud A. du«l in the lifctin * of 
tho testator; see alno Grem'o A'siale (1800), 1 lirew. A* Sm. 6S; and 
p. 804, poH. 

( 0 ) Irtliroms v. Joner (1836), I Russ. 517. 

(/) St Zovfnan, v. VtoUr, [1805] 2 Cb. 348, C. A.; sec title 

PF.KPSTUtTJBS, Vol. XX11., p. 350, nots (a). 

{g) IfiRiny v. Ihine (1731), 3 P. Wms. 113. 115 ; as to tho creation of 
joint teiiancies, further,pp. 7BO, 7Sl.posf. Tor funu of dovieo joint 
tenants or tcnuitsio comiuon, see Kncyc]o|kCiJ*Mof Fonus and Precede tits, 
Vol, XV.. p. 571. 

(A) Davit V. Acm (1664), 1 Rq. Cat. Abr. 210. pi. 7 ; WiUiiuf t. Jfuinr, 
taora ,* liujjarv. Bradfarrl (1741), 2 Atk. 23<U .iforiry v. ffird (1708), 
3 Vea. 026 ; as to class gifts, ace pp. 614 cf Mq., jtoti. 

(t) //tfsipArsy ▼. Toyfear (1752), Ambl 136^ 137, 138; Sffket ▼. Sykot 
(1867), L. K. 4Eq.200. 

(k) Ackroyd v. ^<miUson (1780), I Bro. C. C. Ajip. rs)3 ; Digby V. .^Sj^ard 
(1774), cited 3 P. Wma 21. 

(l) RogtffU V. Z^ry (1721), IP. Wins. 700; v./*oflr(J72R), 2?. Wnia. 

489; Peat v. Chapman (1750), 1 Vss. Sen. 542; v, Sykes, tuyra: 

and ace Jlavergai v. Ilarruon (1843), 7 Beav. 49. 

{m) Asto clasa gifts.aec pp. 614^tsq.,}Hwf. A ^ft to the children of A., 
adding their Dames, ia not a class gift, and is subject to lapse (PaiwT. 
Letehor (1840), 11 Sim. 397). 

(n) Et Baddifft, Yoking v. BtaU (1903). 51 W. R. 409, whore there was 
a gift of redduG to four named personB as tenants in coinjnoo followed 
by a gift over, if only ono survived the tcstatrii to that one, and throe 
survived, aod no lapse was held to have occurred. 

(o) Owtn V. Own (1739), 1 Atk. 494: CVsfya v. CrrsswsB (1703}. 3 

Bro. Parl.Cas. 246; Amtoy v. AkelfMnftne (186r»),L. B. 1 K^. 129; Sykes 
T. Bvkf (1868). 3 Ch. App. SOI; but see Voadrsy v. Barnard (18r,3), 2 
W. A. 32 ; U'Kay v. If'Xay, [1000] I I. R. 213 ; So Ormond v. 

Do Laway, [1913] 2 Ch. 1, where tho wills in question showed a ruutrary 
ioteotioD. 

(p) Oktrho V. CTeaisioaf. Srimay v. CUmmano (1866), 36 L. J. (CH.) 171} 
see So Shorp. Madditon v. Ml, [1908] 1 Cb. 372. 
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SCi-S>XT. 6.—C7a« Ci/t$. 

1203. In the casr of a gifi to a fluctoating (?) cIabs (r\ as 
tenants in common, to be ascertained at an; particular time, no 
lapse occurs if a iiipuilwr of the class dies antecedent); to such 
time, the cIsms l)eing aulomaticall; contracte<l (h). Similarl;, 
whore a ineml’or of the class is precluded from participation 
exuressl; b; exc«tpiir>n or revocation (t), or b; his attesting the 
will (a), thoni is no him, and the profiert; is divided among those 
members capable of taking. This rule is not, however, applicable 
where an apjtointnumt i.a made under a |)Ower to objects and non* 
objects; in such a rase the part invalid); ap]»inted goes as in 
default of appointment (fO* 

A proviso in a class gift that the share of an; mem)»or 
prodeconsing the testator and leaving issue shall not lapse but shall 
go to bis executors dons not cause the share of a member d;ing 
without tHsue to lapse so as to excbide the other meinl>ors of tho 
class from taking such share (c). 

1204. I^r'md Jan,- a class gift is a gift to a class of i>dr8ons 
iacludoci and comprehended uuder some gotuiral description and 
I >oa n ng a cor ti n u r<d ati< j n to the testator or anothe r ye rson (d). Th u h , 
whom a loDtator dividna his reeidtio into as man; equal shares as he 
slmll liavo clnldron surviving him, or pro<Iocoasing him leaving issue, 
and gives a share to or in trust h>r each such child, tho gift is to a 
class (rV There ma; also be a class com|)outided of pormms answer• 
ing one or other of allBrnaiive descriptions, as, for example, " the 
children id A. and thechildron ofB.*'</).or *'the children of A. who 
attain tw^entv-onu and the issue of such as die under that age **(?). 


(?) Tin* rule apjilics wbftbor tbi* cIsm auciustos bj ini^rcaso or diiuinu- 
lion (MO note(0. P* ;a>0l). or by diminution id one ; ecu Ifimond v. 
iio/tfittk (ISTo). 10 Ch. App. nr»8: Jjrigk t. Mgk (U54), 17 Bvav. 005; 
Crr ?. /'fliw (1845), 4 Hsn». 201. 2.50. 

(r) Ah Ut whst couHtitutOH a class gift, see tho text, tn/rs. 

l)oe d. .^Icteari v. (1811), 13 EmI. 528 ; Ilavergal ▼. Ilaniion 

(1843). 7 lirsv. 40 ; v. Oreavet^ (1838). 4 My. & Cr. 35; ^0 

Hornby (18.50), 7 W. B. 729; M'Kay t. M'Kay, (1000] I 1. R. 213 ; 
Ho HpUlfr, iSpjtfrr v. Madgo (1881), 18 Ch. D. 614; Ro Dunotor, Brown v. 

I Ch. 103. 

(I) Ho JhiHiUr, Brown y. Hrywood, Mnpra ; Clark r. rhillipi {lHoZ), 17 
Jar. 8M6: Shaw v. M'Mahon (1843). 4 Dr. 6; War. 431; 4iy v. 
fnprai He Jackton, Hhxnu v. Jv&H'orfA (I883)« 25 Cb. 1). 102 (fn all 
children bom or to be bom except hie son A.). 

* (ii) f'Vrt T, hitUolpk (1876), L. R. 10 C. P. 701; Yoang v. Davieo (1863). 
%• Drew. Si Sm. 167 ; Re I'oieman and Jarron (1876), 4 CIl D. 165 ; see 
p. 537. antr. 

(b) Re RnrHeombe'e TruoU (1878), 9 Ch. D. 652; see. further, p. 025, 
poii ; title rOWERS. Vol. ^5111., pp. 50,51. 

(r) .fmnafl V. IhiciaeoriA (1866). 33 Besv. 307. 

(rO Ktng$bur\t ¥. IToWer, [1901] A. C. 187: Bo Feaiher$U>ne*$ Truite 

i l8S2t. 22 Ch. 1). ni; Pearke v. (1880). 6 App. Cas. 714, 723 j 

> Cknphn't TrutU (1863), 33 L. J. (CB.) 183 ; Ftner v. FraneU (1789). 
2 Bro. t V. 6.58. 

(#) R$ liuHntrr, Bremk v. HeyroovI, iupra, not followins Ramtof v. 

(1K85), L. R. \ Eq. 129: toe Shaw v. if'.VoAoji. tvpro. 

(/) Zteysbvrv v. Wattor, $vpm, at p. 193: Beet t. ShneheKtr (1865), 
2 l>e G. J. 5: 8m. .537, C. A. 

(9) Ptnrkt V. nfio, ftt p. 72t; IM. further, p. 637, enSf. 
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A pii to the issue of A. and B. per and not prr enjiita is 

divisible into ae many shares as (bwe are familins of issue living at 
tbe death of the testator {k). 

1206. Gifts to persons described on); b; relaiii>us)up are some- 
Unies construed as class gifts (t), and sometimos as gifts to indi* 
vidaal8(ik). A gift may be none the less a gift to a class bi^caase 
some o! the to embers are referred to by name {{). or because a 
person who would otherwise foil within the chtss is excluded by 
same(m). On ibe other hand, a gift to an individnal and the 
children of another individual is not regarded as a class gift(tt)» 
unless there is something in the contoxt to show that the tesiaU^r 
intended to form a class (e); and gilts to several persona doeignatod 
by name(p) or number (f) or by reference (r) are not class gifts, 


ik) ife y$QU T. flVll] W. N. )S7 ; M< J^e WUin/t, Parker 

V. 24 Oh. J>. 604. 

(tl) lU IIannum, IJtuldeliejf v. Uunnam, [1807] 2 Oli. 40 (tij my IntlUcrs 
and siatom m m[UAl sharsji). folio wing Thor hA iff v. TkornhiU (181 It). 4 
Madd. 077, iva v. Aiii| (1852), 10 Jlvttv. 46. fter Lord Kuiiu.f.T, si p. au, 
and King ▼. (Nn. i) (IKriH). 26 llcav. 26. 2). 22 ; M'o a1iu> Iht 

H. Slevwt V. SheffleUH\H\\\ 13 Kw^t. 526 (gift to tlin rhildivn ni A.); 
v. OreaPit (1838). 4 Ity. Si Cr. 35. 

((;) V. iJarrinan (1843), 7 Heav. 40 (to the lirolfier iind lister 

of A. and my hruthurs and lutcn Ci|ually); NmtU v. ^ 4 m <44 (1837), 

H Sim. 353 ; rc/niai v. JokntOA (1836), 4 J. (ril.) 226 ; Jtniff v> .^Vr irm 
(1864), 12 W. B. 36ft ("to my no|ihcwi and nlocen**); T/rnrk v. /.» rfc 
(1843), 2 V. &C. Lli. Cal. 49C; Habtrgkamv. (187i)).L. B. '.q. 

395. 

(l) Kim/rbur^ ▼. IFoiter, (1901] A. C. 187 ; 4‘4ow v. (1643), 

4 Dr. War. 4.3) (to all rny rliildren, iodriding A. and H.); Re Stanhape'a 
Trwti (1856), 27 Beav. 201 (to four naiin^d danghtom, arid " all nty afl^r* 
bom d.'bughV'ni’'); Re Jarkaen, Rkiera v. y1«4iro/*f4 (1883), 25 Ch. D. 162: 
Re Mernin, .Vrrpifr t. t'roaemnu, [1891] 3 I'h. 197; compare the ca*Ha 
citixl ill note (o), p. 781, poit, whm the gjiii b ' > an individual and a cIjM. 

(m) f\C Jarkeoa, iSSiert r. Aaktporlk, $upro ; IHmntni y. Rothrk (1875), 
1ft i% App. 358. 

(a) Re Woitd'e {Ann) WiU (1802), 31 Beav. 323: iU dkupiin'e Truete 
(1863), .33 L. J. (cli.) 183 (gift io A. and all the «dul<lron of It.: held not 
a cl.'UA gift): Re Alien, H uttoa v. After (1881), 44 L. T. 240 : Hr Venn, 
J Ando nr. Ingram, [I9(>4] 2 Ch. 02 (^ft'to the brothers and iiHloni of A. 
living at her deccasis and B.. C. and U. in H{ua\ ibarofl). 

(o) A'tngirbury r. Walter, (19011 A. C. 167. 193; .4c/oWf v. Vuehoortk 
(1800), 35 Bear. 307 ; ace Vrakeford v. i>roWord (1803). 33 Beav. 43, 48 ; 
KekewkK v. barter (1903), 88 L. T. 130. H. L. 

(p) bain V. Lesei^f (1840), 11 Him. 397 (gift to the children of A., to 
wit, B., C. and D.); Spencer v. WiUen (1873), L. k. J6 Rq. 501; Re li^UVe 
EeiaU (18r>5), 21 Beav. 314; 0«mB v. Baeinfield (1649), 11 Hcav. 625 ; 
Sykee v. Sykea (1807), L. B. 4 Eq. 2t8); CreaiteU r. f'kealffn (1762), 2 Kdcn, 
123 (to my aoui A. and B. and my daughter C.): Re Bentieg, Podmof# v. 
8mUk{\9U), 110 L. T. 623. 

S Jneek r. Gaflinf, [1681] W. B. 106; Re SmitKe TrueU (1876), 
. D. 117; Orford v. Orferd, [1903] 1 I. R. 121; see Be SUnufieli, 
Stauefield v. Si^nefield (1H80). 16 Cb. D. 84. 

(r) Ai.forinitauce. "to all the before-njcntioncd Waleeain woporMon 

to their legaeica" (AefribMft't 7 >imU(| 86I),2 John.diH 65^, jficholiionv. 
PofricHioe (1861), 3 Oiff. 209). The aame principle applies to a benrQcial 
"to my ex,eoutors herein named " {Barber ▼. Barber (1833), 3 My. h 
Cr. 888 : aeeere v. Oebeme (1864), 10 Jur. (n. *.) 694), bet not where ibo 
gift is to exeeatore ia tbeir offleia) capacity (h nighi r. Q(ntld {1833), 2 My. 
ft K. 296; ForioiM v. Saffery (1821^ 9 I’hce, 678; Be ifoxweff, Eivere 
V. Ourrf, [1908] 11. E. 886). 
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and are liable to lapse unless a joint tenancy is created ($\ or words 
are added implying a contingencj (t). 

1206. A child of the testator dying in his lifetime and Iea\'ing 
issue living at the testator's death is not by virtue of the Wills Act, 
1B37(»), included in a class gift (a), and the other memberB of the 
class who survive the testator take the subject of the gift l^tween 
thorn (6); but tlio U^stator may by apt words substitute the issae of 
a memter of the 01^*49 for their paront so as to make such issue 
members of the clans (c). 

1207. The class may be ascertained at any particular point of 
time (4), os. for instance, at the deitth of tbo testator (s), or of the 
tenant for lif 6 (/)» or duriug the testator's lifetime at the date when 
ho made his will ( 47 ), and the period of distribution may be {Kiatponed 
to a dilTeront uml later timi)(/f). 

In class gifts the interests of all the members must vest in 
interest at the same time (i). 

Sud-Skct. rt/ 

1208. Unless a contrary iiitontioii appears in a will containing a 
residuary devise, real estate, or un interest in real estate, comprised 
or intcndo<l to )>o comprised in any devise which fails or becomes 
void by reason of the death of tbo devisee iu the lifetime of tbo 
testator, or hy reason of tbe devise being contrary to law, or other• 
wise incapable of taking effoct, is included in such residuary 
devino (/.*). If the will contains no residuary devise, und a specific 

(«) ti. 613, 

(f) Ai, lor a (rift to fivo 1h, C., i>. 

and K., npially to ho divided ImIwoc^u tbeiii if moro than one (^'andrr| v. 
^UA/ord (JSfKJ), 28 lioav. ; soo sIho Hf SpiUtr, S^iiJltr v. Mtidffe 
(IHMI), 18 V\x. it. eH; J(r tiSSO), 7 W. K. 720 (to A.. B., 0., and 

II. '*il hviiic”). 

(H) 7 Will 4 U I Viol. c. 20. 

(41) ». 33; v. Uniet (lSA3h 3 Drew, 210; lirowne v. 

JirtMmtfhti (I8."i8), .lohti, 210; I\t Ifaury'i {Hir K,) LVfofr, //aivry v. 
C'ilhw, 11803] 1 Cli. ns? ; p. 716, peut. 

(b) Re CoUtnan and Jarrtm (1876), 4 Ch. D. 163, 16S. 

(f*) A^umU V. UariteoriA (1866), 35 lieav. 307: see TeplU v. BaJ;rr 
(1780), 2 ihXt Kq. I'us. 118, 121; ft* Gref niecod^ Qreenveod v. 

11012] I t'h. 391 

(d) Re Uannem, llmldcUejt v. UanHam, [1807] 2 Ch. 46< 

(f) ^andere t. Aifh/ord, Mupra, 

if) Smith V. )$mith (1837). s Sim. 353. 

(^] Re //ornby, rapra; Lff! v. Poin (1845), 4 Hare. 201. 254 ; Leigh v. 
Jifigh (1854), 17 Boav. 005; Viarr v. (1789), 2 Cox, £q. Cae. 

100 . 

(b) Re Ilannam, HmldeUep v. Uannttm, itupra. 

(t) Thai, “ if tUoro is a gift to A. for life and afUrwards to 15 aod the 
children of C.» the class oust vest la interest at the death of tbe testator, 
although it is capable of enlargeiueut by the birth of subsequent children 
o^(^ during the h fell lue of the ten ant for life" {Kingehury Tfel(er, [1901] 
A. 0. )KT. per Lord Davut, at p. 104). 

(i) Will« Act, 1837 (7 Will. 4 Ot i Vior. o. 26), s. 25; Barru v« Davit 
(1844), 11 oU. 410; OreaUd v. Ortoied (1859), 26 Bear. 621, 829. Before 
the Act a renduary d«visa did not include lapsed spedAc devises (Combridps 
V. 7?04S (1802). 8 Ves. 12. 25). ParJiameat iutended by this enactment 
(0 asshufUte the U« as to reaiduary devisea of real estate to that of 
residuary gifts of penonal property, which had long been settled to oom- 
prisa any legacy which laiM by lapse or by being void oh intlto (Carfsr 
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devise l&ils, the devised property passes to the heir (/). Fropertj 
UQolnded in a residuary devise which lapses also ]MisBCS to the 
h6ir(fn). 

1209. Lapsed beqaosts of personnlty fell into residue and pass 
under the residnery bequest (k), or, where there U no ndduarj 
bequest, pass to the next of kio, who also take a kip^ivl residue or 
share of residue (»X 

1210. Where property is given or appointed by wilt to one person 
charged with an annual or lump sum in favour of another, tbo 
charge is not affected by the death of the donee of the propcTty 
l>etorc the testator (p>, though it would 1^ destroyed if the gift to 
the donee WiU'e revoked (q); but if the chargee dies in tho 
testator's lifetime (r) or tho charge fails for illegality (j), the charge 
as a general rule(0 sinks for the l)6n6fit of the devisee. Similarly, 
whore i>er8onal property, including a jsirticnlar fnnd(/i), is 
bequeathed subject to a charge, and the chargoe di(*.s Ixfore tho 

▼. Z/A#vffl (ISO?), 3 Jnr. (n. s.) 7SM, ftr Stuart. ut p. 70U). T\if> 
eoactmeut applies to a rNiduary gitt ai freekuldA only (l/aiioa v. 

[1UU3] A. C. I); but not to a gift of a porticiibr nwduo (HpriiuffH 7. 
JeningM (1871), C ('b. Ap}>. 333: Urwn (1836). 1 K. & .1. .322). Aa 

to what puiM>« uTKlrr a rfHoluary di^viar, aeo UUo Kxrx'UToas ano AT»MiNia* 
Tu.ATuus, Vol. .\IV., p. 2rtU. 

(l) An to the iliNtiMctioij lH‘t.wo(*n an exrrplion from a drviao and a 
chargo on the CHtato ikvUed. M*f AfMld v. Chnpmtin (1748). I Vua. Sen. 
108 ; Cook4 V. SttUioherg' Vo. (1H31), 3 My. & K. 202 ; .laniiaaon WillH, 
Otli cd., pp. 441 rt : and Ne'e Uio text, tN/ro. 

(m) Acmyd v. ^miUson (1780), 1 Bio. 0. C. App. 503; Jarman ti 
Wills, 6th cd., p. 451. 

(a) CAmhfid^t V. Hch$ (IK02}, SVoa. 12. 25; M to nwiduary bcqacKU, 
see, further, Utle Kxkcutum as'D Auuitqimtuatubs, Vol. XlV., p. 280; 
p. 713, poll. As to whether lapsed legacies (lUl Into a particular or geaoral 
roaidua^ gift,NCoi^ SkipUift MiddUtonv. N9H:wiU-viHfn-TffiuVorporatwH 
(1910), 130 b. T. Jo. 82 ; v. J/^AToy. (10001 1 1. H. 213. 

(0) JJitowell V. i)rg (1721), 1 I’. Wnix. 7(K»- /'oyo v. i*ago (172H). 2 
P. Wms. 489; Svku ▼. Hvke$ (1868). 3 l?b. App. 301. 

(р) V. (1730), I Atk. 382; niU$ v. IfiXry (1743). 2 Aik. 

606; Oke v. Htain (1748), 1 Vea. Sen. 135; sco He A’lii, Kirk v. Kirk 
(1882). 21 Oh. D. 431. 0. A., where laud was devissd lo a cmlitor aiihjeot 
to a condition that heHhould release a doht, mid tho umlMur pro* 
deceased tho t<*»Utor. i 

(с) (Jowper V. aVawfeU (No. 1)(1850), 22 Ueav. 223. 

(r) Jie Cooper $ Truiti, Ex perfe Svarks (in.'iJ), 4 I)c 6. M. As C. 

7.57, tj, A-; Kennell v. AhhoU (1709), 4 V«i. 802; JCe. CluUnoU TruH 
(1859). 1 John. 5; H. 639 ; YTr^Al v. Uow (1779). 1 Hio. C. 0. 61; SutfUiJJe 
V, (JoU (18.V>), 3 Drew. 135; Tucker y.Ikaife$${ltiTiH), 4 K. & J. 330 ; A.-O, 
V. .tf^nrr (1744), 3 Atk. 112; Joekion v. Uurioek (1784). 2 Eden, 203; 
King T. VeniBOK (1813), 1 Vca. 6c B. 260. 265; further, WilU Act, 
1837 (7 Will. 4 A 1 Vift. c. 28), a. 25. 

(s) Baker 7. litiU (1806), 12 Ves. 497; CooU r. SlAlionor$' (Jo., supro; 

7. IfartnoU (1883). 23 Cb. D. 218, 222. i '. A. 

(f) llie testator may manifeat ao iutoatlun that the money chafed shall 
be raisod iu any c7eot (see TregonwU 7 . SjfdenXon (1815), 3 Dow, 194. 
211. 11,!«.). ftfoAt of the CMOS on Ihia point arc raseK, oot of lapae, but of 
failure of charges on laod io fa7our of a charity : see Amola r. Chap¬ 
man, BupTO: Oraoenor v. Ilallum (1767). Amh. 643; BtanB v. WilkiM 
(1782), 1 Bro. C. C. 61, u* For the ease where the rriuney charged or 
intemt oreatod is not disp<»sed of by the will, an* Sidney v, cAeUsy (1815), 
19 Vei. 352 (tefm of joars); HepiineUdl v. CoU (1862), 2 John. A If. 
449. 

(0) 8cqU 7 . AVilmOMf (1833). 1 My. E. 303. 
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teetator, his interest lapses for tbe beneOt of the legatee (h\ The 
same prineiple applictH where the object for which tbe charge 
was created fails for illegality (c). 

A distinction most, liowever, be drawn between a devise subject 
to a charge and a devi^e with ao e?ceopiioD out of it. In the latter 
case, if tbe gift of the excepted property lapses or fails for any 
reason, it falls as a rule into residue 

1211- Legacies to charitable institutions ceasing to exist in the 
iOHtator’s lifetime lapse, or are applicable ry-piir, according as to 
whether the gift is construed to m for tbe benefit of the particular 
institution or to import a general charitable intention (i). 


Part Xll.--Exercise of Powers by Will. 

Sbct. l.^Genfral Powert^ 

1212. A general devise or bequest of realty or personalty, or of 
realty or ^Kirsonalty descril^ in a general rBauner(/), o]>orate8, 
unless a contrary intention H|>poars by the will, as an execution of 
any general power {«r) of appointment (it) capable of being exercised 
by wiU(i). even though such wwor is contingent (A). 

Tliu contrary iiitoiil ion sumcient to counteract this provision (i) 


(6) Tucker V. Kayw {1858). 4 K. Sc J. 5:18. 343. 

(^) Hft iUrtiy. Ttee, flUOtJ I i'U. 715; ttinl MC title Charitiks, 

Vol. IV.. p. 150, fiore ( 9 ). As to whero tljere w a partml intestacy, seo. 
furtbi*r. note {0* p* 

(d) KeJupp, (iUtdmatt r.Jnjrp (1905). 87 L. T. 739; fiuffiifft r. Colt 
(1855). 3 Po’w. 135; see alto//rptnAlo/i V. (1883), 2 John. Ac H. 449 
AVminotM V. /*ig(IK73). 6 Oh. App. 978: IToififnon ▼. AVIfi (1854). Kay, 
an?; V. Ihttnoa (I8K3). 3.1 (h. D. 2IK. 232. 0. A. 

k) 5eo title CiUKiTias, Voi. IV., pp. 136, 167, 190. In R* Magraik, 
IfiHttdj. (fuffM'i ( nj 2>tifti$ly f 10131 2('li. 331. where a lesacy 

wa^ given fo a nameil cliariiy, which bad been diseeUed bat replaced by 
A similar charity, the rSse was treated as one of mere roiadescription. 

if) As, for instance. *' all stock, ahares aod seearities wbiob 1 possess *' 
{Kt Jacob, Moriimer t. Moriimer, [1907] 1 Cb. 446); ''seountiei for 
numey*' iTumcr t. Tumor (1863), 81 h. J. (CR.) 843); see also Ko 
Hreavr't Settlrntni Trmit$ (1883), 83 Ch. D. 313, 816 ; and title Powers, 
Vol. XX ni., pp. 89. 30. 

ig) Ht Wmam$ (AVArr). Frulktt r. WiUiam (1889). 43 Ch. D. 93. C. A. 
As to the dietiiictioR hetween general and special powers, see title Powers. 
V«l, XXIII., p. 4; as to theexereise of powers by will, see, generally, iNd., 
pp. 14 H itq., 18 H $tg. .* as to the powers which are regarded as being 
Kiwnl powers, see ibid., p. 39. note (f). 

(A) Wills AH. 1837 (7 Will. 4 L I Viet. 0 . 26). a. 87 ; as to the earlier 
law. title Powers. Vol. XXlll., p. 29. note (p). 

(i) Ro PotfcITe Truoli (1889). 39 L. J. (cil.) IM; Ltfovro t. Freeland 
(1857). 24 Beav. 403 : oompaie Re Barnett, Dawot ▼. Irer. [1908] I Ch. 403 
(ap>w»intmeDt by document iDtended to Ite. but not. a will). A testamentary 
yifnot vannot by any deviee be exercised by deed {Ro Rtored, MoUnona t. 
iPmfdJioiOJ 3 Ch. 147. C. A.). 

(A) Tkomn^ r. Jonto fl882). 8 John. Sc H. 475, where tbe power was 
given to the suTvivor of the testator and another. 

(]] tViUs Art. 1837 (7 WUl. 4 k I Viot 0 . 88 ). a. 87. As to proof of 
intention apart from this proTision, see title Powers, VH. XXHI., 
pp. 38 ot ttq. 



Part XIL^Exiroisi or Powers by Will. 

ma£( be dearly expreesed in or ii&plied by the vill(w). It is not 
indicated by an express oonhrnkation of the B6tiii>ment creating the 
power, where the testator s power does not oxU'tid to the whole 
subject-matter of the Be(tlemeQt(«), or by an ineffectual attempt to 
appoint (o), or by reason of the power being contained in a 
Bettloment made oy the testator or any other person and prior to the 
date of the testator s will(p). Under this provision }^ro})erLv over 
which a testator has a general power of appointment is ire4itod im if 
it were his own property, and it is unneceesarj for the testator U> ndur 
to the instrument creating, or to the subjeebnmtter of, a general 
ttoveer {q\ or to use technical language in executing tho power ir>, 

1213. A general devise or bequest does not, however, operate uh an 
exercise of a power vested in a testator to revoke existing nstm and 
appoint to other uses, except, it seems, where the gift would 
otherwise be inoperative (s): and the rule does not apply, in the 
absence of a contrary intention exprossotl in (he will, where 
tho donee of a general tostamenUry {>owor is domiciletl abroad (/). 

1214. The generality of a power is destroyed if it is exercisable 
subject to exceptions, though a |»ower limited in its inception may by 
reason of subsequent even la becomo a general power (a). A ]>owur 


lm) Sfs title Vfd. XXIIK. pp. 32. nota (r), 43, 

UrtWfr V. UftnkH (IRW). I Jur. (s. s.) 006 j v. AnUf*r, Bnun 

V. /Vm'n^rr {IBSSj. L. H. I Ef]. 510: TkaMpa<m v. (ISNIJ, 50 

L. .K (on.) 461. 

l n) hake v. Currie (1653). 2 De G. M. L G. 536; Atkertan v. I/tM-i.-td 
(ISj 7). 20 Bear. 5. Ills question ii doubtful whsro tba Uvtator's pMwut 
rrtojids to ihs vbole tubjort*matter of tho Mttlstnont (J/om t. ItufUr 
(isr.4). 2Sm. &:G. 456). 

(r>) he HjHHmer'e Tr%H (1851), 2 tfim. (n. n.) J2V ; /kmnrd v. MinnkuU 
(1800). Joliri. 376; ifasA v. KWna (1663). 83 BeaT, 22H; //trlwton 
V. Wolfe (laSH). 0 I. Cb. K. 144: Be BUk Thrmuie v. McKerknu (16U3K 
66 L. T. 816 {fs^uro of oontiugcot appoinimsiit ; i^rrmr v. (J 68J), 

18 tUi. P. 4UU. 512. 

(p) lie f'lark'e ExUiU, MaAdiek v. Utirke (J8VLI), U rh. Ik 422. A. 
Mi* Mohm V. //srfrr (1854). 2 & G. 456, wber^ it wsh Md (Imt n Iiim{uo4 

of **pro]H;rty not oifasrwiftc elhictaallr dis|KMied*or’* rlid not a 

power, wiiere tlie pro|n*rtj subjort to the. pow<T was coiitsirHil in s ki»UIs» 
in«^ut whieh dcclsrsd tnuU io deiault of appuintinsnl; Huftden on Powers, 
8 U) eU.. p. 305. 

(9) Be Wilkineon fl66ll), 4 Ch. App. 567, 500; eni. fuilber, UGcPowrr.«, 
Vei. XXll!.. p. 2!); as to cases ia which mt'nHion to exertisf* tlm 
pimer must be shown. se« tSuf., i>n. 32 $i try. 

(f) Any IsiiEuags which would be coast niinJ uh a msidaaTj gift is 
suOicieiit [Be Spootier'e Truei, ei/urn; Be WiUimon (1869), 4 Kh. App. 
567); wtc. further, till© Powers, Vol. XXIII., pp. 2 h, nots (o). 30, 31. 

(#) Jle Brace, irsleh v. CoU, [1891) 2 i'M. 671 ; Pomfrrt v. Perring 
(1834). 5 De G. M. & G. 775. IJ. A.; Palmer v. AVsvfi (1865). 20 Beav. 32 : 
CkarUA V. Jiurke (1688), 43 ('h. D.223, n.; fUGoulding'e fiitUtrmeiU. Dobell 
V. Dvtfon (1899), 48 W. B. 183; Ba /ones, (i/eenej. Oenxtan (1886), 34 
f]h. 1). 65; a:id compare Re WelU' TrueU, IJardiiftyT. ffeAi(1889), 42 
rh. D. 646; Be Oibbin' SeUlemeni, While v. Randolf (1887), 37 Cb. 1). 
143; sad see title Powcua. Vol. XXUI., p. 4. note (a). 

(I) Re Schakfield, Sekoieftdd y. HI. Jahn, Re Youn/f, Vmiia v. Si. -hkn, 
(1906] 2 Ch. 4U8; S.T.on appeal, 75 )«. J, U It.) 720. C. A.; Re h'B^fe'e 
MeUiemrmi, Pauiier T. D tele. {1903J 1 Cb. 896; Be /Vies. Tomltm v. IxiUer, 
[1900} 1 CIl 442. 

(a) As Byron's BsOlcmoif, IfdliMs ▼. MMeU, [1891] 3 Ch. 474 (power 
for A. to appoint generally except to B. or any reUUvo of B.). 
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is not general where it must be eiorcised sabject to prescribed 
conditions, as, for instance, bj will expressly referring to tbe 
power (h), or for the Itonelit of special persons (e ); nor is a power 
to create a charge uj>on realty and to appoint the sum raised a 
general power within tlie meaning of the atatutory provision ('/). 

1216. A will containing a general deviso or bequest, made before 
tlie creation of a general power to appoint by will, and allowed by 
the testator to rumain bis will without altoration until his death, is 
a good execution of the power that has been created (A A powor 
created by will lapses unlew the apiioinlor survives the testator (.0, 
even though the apix)intor refers to the power and pnrix)rta to 
exoruine it (//). 

1216. An appointee under a power derives title from the 
instrument crediting the priwor and not from tbe appointment 
NeverihelHNS {iroperty, whether rr^l or i>drs(»nal, with tbe exception 
of foreign projwrty (0, appointod by will nthler a gonernl power passes 
to the appointors legal {personal representatives(il;) and bot*uines 


(A) WaUrheuH, ]VaUrhoii$e r. 77 L. 3. (cif.) 30 ; 

V. CayUy (IHKIi), 43 Oh. 1>. 222, i'. A., ovemiliiig Re Urtrfih, 
Htfieou V. Thorue (1SH8). 38 ^*h. I>. 030; sec olao He JAtne, Relli t. /x/or, 

iniOAl S Ch, 561; He iMnW, Ihriee v. Ihrire, [ISUiJ 3 Ch. 63; Re 
nHhpt. Rebineon v. ifurke (1869). 41 ( h. |1. 417. 

(^•) Clorn V. Aitdrif (1850). 12 Ufav. 0u4 (ehildfcD); Re CophVii If«71 
(i8U5)* 2 l>rrw. 6i 8ji». 527 (n^)»bu^l). 

(ri) Re H'Mnijere EetnU. [1898] 1 1. R. 139. 0. A. ; Re .^rnriw. MurMt 
V. irrtiffIrVi [190GI 2 Ch. 459. 484 ; (liHlinguish Ke Jones, (ireene v. dopten 
(1880), 34 rii. 1). 0.5. wliero there wa^ a trun for cenvenimi and Oio power 
woe ill elTcctto appoint of the oooverted fund, followed in Re H'tU’tniotf. 
TtoinAii V. SVilkineen. (19)01 2 Cli. 216. In riifferd v. Clifford (1852). 9 
Hare. 675. it wu held th*t tlio Wills Act, 1637 (7 Will. 4 A. 1 Viet. o. 26), 
n. 27. 0 {K«rated on a power to appoint a lum cbaigcd on land, though (he 
pomesHod, and by tbo same will bad exeroioed. a power of appoint¬ 
ing the laud ititelf. See. further, title Powviu. Vo). XXflJ., p. 3). 

(e) Doyet v. Cook (1880). 14 Ch. D. 53. (*. A.. dUapproviog 
filetliment (1872). L. ii. 14 Llq. 266; aee CarU v. Curte{\Uf>), 3 Atk. 174 ; 
CoJielJ V. Voihrd (1857). 3 Jnr. (K. 3.) 1203; PaUk v. A’Aof« (18C2). 2 
llrew . & Sm. 589; «Vhl/akiA v. WreJon (1648), 16 Sim. 26; Tkomtis v. 
Jones (1662). 2 John. Sc H. 475 (eonUngent power existing at date of 
will); ifodrdrm v. iMncer (1666), 16 W. B. 1101; Lake ▼. Curriv (1862). 
2 Pe C. M. Si G. 536 ; Re Remando, Uemondo v. A*atpfcU (1864). 27 Ch. D. 
264; Re Marsh. Mason v. Thome, tujna: Airsy v. Bower (1867), 12 
App- Cos. 263 : Be Old's Trusts, PengelUy v. Herbert (1886), 54 L. T. 677 ; 
Belt ayes, TnmhuUv, fiayeo, (1900J 2 Ch. 332. atlhmied, [1901] 2 Oh. 529. C. A. 

(/) Jones r. i^oHihali (No. 2) (1662), 32 lh*av. 31. 

(< 7 ) Rharpe v. MeCdlU [1903] 11. B. 179; see title PowEKS, Vol. XXIU., 
p.46. 

(h) Ueyfns v. Lawley, [1903] A. C 411. per Lord LmniET. at p. 413; 
1?# iiM'on’s (h'url) ^'eUled Estales. While v. I>eron (Borl), Re iyteer. Uteer v. 

[1896} 2 (1i. 562,567. Aa to the bearing of this nile on the duration 
of a scltleniout. M Re Gordon and Adame' Contrart, Re Prilehords SeUied 
RstaU, [1614] 1 C7h. no. i\ A.: and os to its effect os regards peTpetuitiee, 
see title PzanTutTm, Vol. XX11.. p. 356. As a qoMtion of constraction, 
pmpi rtr " poaoing " nhder a will ninj include property appointed by the 
will under a special power (Re litUk {MtiniHess), v. Skaw Skwari, 

{19J4J>\ N. i88). 

(i) JUBold. lUiid V. Bold (1697), 661. J. (cu.) 524. 

(h) PenonnU^ appointed by will under a general power veaU in the 
executors or theadmioUtratois with I be will annexed, and they ore entitled 
to administer it {Re PhUbnek's SeiUemmt (1865). U Jur. (w. s.) 656: 
Bayee t. Oafleg (1672), h, B. )4 Eq. 1; Be Uoskin'e TnsU 1677). 5 
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asHetfi applicable to the payment of the appointor's debts after all 
his own property has ho^ exhADste<i (/)• 

If the appointor is an nitdiacbarg^ bankrupt at the date of his 
death the appointed fund dnee not become diviKii>lo aiiiong the 
creditors as part of the Imnkrupt's property, but in payable to bis 
executors fur the benefit of subsequeut cr6iUtors(iab 

1217. Whert^ an iippohitmcot under a general testamentary 
pnwor is inofToclual, the pro{ierty concornoib aliethcr real or 
{personal (n), dovolree as part of the testator's estate, or, iu default 
of appointment, according to the intentirm of the donoo of tho 
power (o). It is not always easy to ascertain what his intention is. 

Thus, a testator shown an intimtion to inako the pr<»perty his 
own for all purposes by giving it to hie oxceutorH, nr tnist^(p),ur 
hy doiiiiog with the settled property and his other pro|)erty as one 
mass, without making tho apikointiuent eitliur to escculma or 


i'U. IK iJ20 i a<*h. f>. 281. C. A.: /'miwA*# SeifUmeut, A*i*Avy v. Iturrinuu 
[IU02J 1 rli. ((OKUmoniiiry power exiv.iiled by inarriiHi'woman who 
divil iM>forh the M.irrird Wuinr.u's PrepciiT Art, IKS2 (45 ic 4[\ Mtri. 
1% 7.*)). i'Utno irirr> ). 'fliv apjwiiiU'dfuiul ]iaah<v( lii Uh^ i»Xiv.iJli)N 

UK Burli.*' aud vn»u U% tlu'iu a« and not an I'qiulaldn oiikcU witUin 
tho moanin): of tlm FiiKinre Act. 1894 (57 & 58 Viot. n. 50). a U(l) 
UmlUif, JnhnHon v. iltiUcu. |ltK»9) 1 Ch. 20. 22. (*. A.) ; MSi title Kstatk 
AND 07 i[ 8 K l>£ATn UtTiKS, Vol. XHI.ipp. 21 U. 220 . Wlirro rool pmp<trty 
H nppoiuOd by tlm will o( a {rnum dyina Ah ice lH1i7 undor .*» goimnil 
power, the iund vretain liis peiw>ii:d reprcMuilaUvcM il^Aud TruriHfcr A* t. 
1897 (80 A 01 Viet. e. 05), a. 1). It is aoubtiul wliotlicr \\w eaovt el 
IK to make ibo land liable -m legal oMCte fur jiayineut u( debU; see i* us 
HXKiTTOKA AND AOMlNISTRATUItS, Vol. XIV., p. 240. 

(I) Bri/fu$ V. //ftjrrrjf, (190.1] A. T. 411; mw FUmiugVs Vuchnnau (1851). 2 
De M. &: CK «70. C.\.; ffM’lhom t. ShfAdeu (1850). 3 Sm. &. (1. 295, 
505; Pftrt V. PetTf (1851), 14 Beav. 197: IV'tffMnM v. /iowof (1852), 10 Bear. 
1; lloimft wi’fhjmomi 12 Vr-K. 200; IU iUrtUji. IViWmiM V. .Wk 
( 1B09). 80 L. d. (cii.) 79; and tille KxECUr*o:K and Admini.^tkatokk, 
Vnl. XIV.. p)i. 222. 225. The ex<‘ciition ol i gonenil puwrr by will 
by a married w nr nan b.iK llio 4<ITtHd nf makini' ihe jmijHirfy 
iiab)i) for her debiA and other liabilities in th<* sairie rjunaer Imt 
H eparato cslale in made liablu by llie Married tYonieiiV l'rn|HTly Ael, 
IB82 (45 & 40 Viet. c. 75), A. 4 ; «<« litio lln.H|i,\ND and WlKK. Vol. XVI., 
|>p. 588. 3H0. 

(w) Iic GncfiftVu, Let v. O'rWoIbr'ff ITnulee, 11905] 2 <1i. Ill ; V. 

.ladrcM'^ (1822). Madd. 8; («. 264 ; Snsdeii on PowerK, Hlli ed., p. G52 ; nei* 
TviffwAewr/ (/<(<ijv?) t. Ifijirfihm (1750), 2 Ves. Sen, I. 

(w) }U J'mw //rijpir*. Hptriing Y. /forA/o»4 (IK8U). 10 r'h. }). 18, ('. A. ; 
w\‘. WdhufjhUt/ Oiil»om« v. Bolyoole (1882). 22 t'li. IK 238; {'tixm v. 
Jfetrhind. \\mi I Fh. 400. 

(o) Pe Luiis Truth (1879), 3 L. R. Ir. S:i2. wliero it wok Kaid that 

the question ** ik one of intention, namely, wbeOier (lie donee of (ho |Miwcr 
meant by the exerrmr nf it to lake the projierty dealt wiUi out of the 
instrument cieatToe the power for all or only for tlio lioutod 

purposo of giving effect to the particular di*portion exprcKM^d*’; IU 
Pin^en SetiUmenl (1879). 12 <Th, D. 667 ; AV Boyd, ifelly v. ffoyd (1897] 
2 Ch. 232. 

(p) ifrtckefld/A V. irdliniHt (1869), L. R. 4 Kq. 310; C]uimh«rlnin v. 

fjtiteitnton (1856), 22 Beav. 444; v. /frAaeider ^1870), B. R. 

0 Eq, 423; Uftm v. frs^Mad (1857), 24 lba>. 403: Re Van /fayos, 
H^Un^ T. Roch/ori, euprti; nee 2fa Seotl, AWf v. //anhary. [1891] 1 Ch. 
2 t 8 (general power czorei*^Ml hy marriage wmiIc laent); £e Keownt LtkUe 
(1667), I 1. K. Kq. 372 ; Rligki v. art ho» (1863), 23 Ch. 1>. 218, i\ A.| 
8efteea v. Sandm (1862), 2 John, k U. 743. 
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trusloes, or to any iadinduol object No sneh intentioD^ however, 

is fihowD where the donee of a general power makee a will dealing 
only with the settled property (r), or expressly distiogaishes between 
his own and the eetiled propertj(«); and an express direction to 
pay debts, coopled with the apix)intment of an execuU>r, takes the 
fund from persons entitled in default of appointment only so far as 
it is required to pay debts (a). 

Sect. 2.— Poteen. 

1218. The exerciHu of a special power of appointment by will is 
pmely a question of intention (b), the burden of proof lieiog upon 
thosu who asnert afTirmativcly the exercise of the i)Ower (c). A tnoro 
gonoral devise or bequest does not operate as an execution of a 
F|K)cial i<owor fd). Thus, a gfuioral devise by a testator possessed of 
no real estate, but Imving a apocinl power to appennt real estate, to 
|>erHoiiH Konie of wbr»m are objeeta (r), or oven to the hoIo object of 
the im>wit(/), is not a valid eu^rcise of a special power. 

1219. To exercise a special power there must be either (1) a 
rofureuco to the power (/?). or (2) a reforonce to the proi>erly subject 
to the iK>wer(/0. or fS) an intention otherwise exprenseJ in the will 
to exorcise the i)ower(r). 

1220. Any reference to a special power, however slight, is 


[q) He VMde'i SfUlemeni (1870), 13 Ch. I>. Ml ; He JckeriRtjiWn 

V. hkeringitl (I8S1), 17 Ch. X). 151 ; Willoughby fhhorne v. 
Hciyooke (1883). 23 Uh. Jh 258; Corfu v. Howlaiid, [1894} 1 ( b. 4^0; Ue 
ftortoHt Horton y. I'rri f, tiorton v. rfurJi* (1884), 51 L. T. 420 ; Ue MarUn, 
tHutw T. Marten, [1802] 1 Cb. 314. C. A. 

(f) TAurolos v. AVaas (1886), 32 ('b. D. 608; BrUtoic v. 

Fl imw (1H70). L. K. li>Eq. 1. 

if) H4 rru#/f (1870). 3 L. R. Ir. 23S ; He Poyd, Kelly ▼. BoyH, 

tl8!»7] 2 C\i. 232, following He Pavice' TrneU (1871). L. U. 13 £□. 163 ; 
uvr. He Marten. Shaw v. Marten, enpra; He Creed, Thoman v. lludeon, 
[lOi'.RJ \V. N. 94. 

(o) lexingy, Cowttn (1857), 24 Roar. 112. 

(A) beuaeli T. Abnrffit 11803), 8 Yes. 609. 815; Venn U. A'outU v. 
Heaie 5 II. A C. 72U; Re MHle, MUU r. MilU (1886). 34 Tb. 1). 

186: fart tier, title Powkss, Vol. XXIII., pp. 32 et mo. 

(e) He MiU$. MilU v. lepm. 

(rO The Wills Act. 1837 (7 Will. 4 k 1 Vivt e. 26). i. 27 (see p. 618. anU), 
tlof9 iMii apply to special powers (i2^ Hoyen, TurnbvU y. Hayee. [1901] 3 Ch. 
529. A.; ('Zoom V. AWM (1850). Itileav. 604 ; XZwmZZv. iZuM0U(1861). 
J2 T. R. 377 ; BumpSe^ v. Uumphery (1877), 36 L. T. 91; Pidgely 
Pidgely (1844), 1 Ck»U. 255; EUioU v. EUiaU (1846), 15 Sim. 321; Re 
ropfm^ iriZf (1865), 2 Drew. A .^27; <> 0 Niii t. 1Zoi;A« (1858), 8 
1. Vu. R. 103 : //atfaorw ▼. Shedden (18.56). 3 Sot. k G. 293 ; Cadell t. 
tVibwAf, [1898] P. 21). 

{f) Re MilU, MiQe ▼. MtUf, wNm. 

(/) Ifarnyy. Harvey (1875), 32 L. T. 141; & IPiffuimf (E^ficr), FoalUt 
y. IVil/mw^ (1889). 42 Cb. I>. 93. A. 

(ifj title PowejEs, Vol. XXIII.. p. 33. 

(A) p. 34. 

(i) Ibiii. \l ZS; Re WeetanU SeUUment, Ketvet ?. Weelon. [1906] 2 <lb. 
620.per BucxtJir, J.. at p. 624 ; Unq/fv r. Lovndee, [1908] P. 348; lU 
PanJenon. ttaadereon v. ^Kderfoa (1912). 106 L. T. 26; see BuddUeUm, 
RrufioT.^«'<iN.(l894l3Ch. 595; Il'rZdbofev. Greem (1871). L. R. 12 £q. 
482 ; Htfirey v. Uarrey (1875), 23 W. R. 478; Byrne r. CuUinnn, [1904) 1 
1. R. 42, C. A. ; aod see title Powxas, Vol. XXlfl., pp. 32 ct eeq. 
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eafficiect (A). Thue, an indirect reference to die power or even 
a reference to tl)e instrument crentin^; the power, may enough (ta). 
The reference mast be apecific {h) ; bat if tbs iuiontion to exercise 
a special power is clear, an itmccurato or incoinpiote rciorence to it 
may suffice M. A rHfcrenco to a **i>eneficial'* power muy W troi^ted 
us a sufficient reh'rence to a special power (p). On iho other 
hand, an orronouuH recital hy a donee of a power that another is 
entitled to the pn»()orly subject to the power does not amount to 
an execution of the power (q) ; nor dose a staUiiucnt, following 
an appointment to one object of the power, that thodoiioi* nmki^ 
no furtlier appointment as she wishim the fund tn pass dim^tly 
to two other named objects of the power amount to lior api>oint- 
ment by implication to the latter (r). 

1221. IVhere a testator descrilies and dis]K)Bes of specific 
property, over which he has a spocial power, in favour of (»hjecta (s), 
or of persons somo of whom are ohjecU(f), without nicntioniag 
the iN>wor, tho infereiJiW is that lie iritond4Hl to exercise it, oven 
Uiough he misdescribes tho pro|NWty (a), but thn intontiuri of the 
te»tator to iliH]iose of the H|)ecilic pro|»erty eulijitcl to the )>ower 
mnet be cl(M\r {!>). A gift in general tiU’iiie of jirojicrty similar to 
that suh]vct to tho )H»wur. such as a siiecific stock (r), or of legiudcH 

(i) WiiUnnn {Htither]. FoutkfM v. IfifiiumiflMU), 42 (*h. D. 93, C. A., 
prr Lmm.KY. a1 p. 97. 

(0 Uf- SrttUmcHl TntiiM (ISSro, 11 Jur. fN. 8.) OSS (rrf4v<‘uooin 

ariollo^r purL o( tlio will); flnrvcv v. (IM.'iS), 1 Druw. 73 ; ifhurif 

V. Effff 7. /’orl'rr (1856). L. R. 2 Kq. 592 ; Lee$ v. J>ifi (1S71 • S 

1. R. ]\q. 549. 

{m) UuHiokt 7. (Jell (1530), ] Rum. k M. 615 ; Prinw v. 4f'AF mIs, 118941 

1 1. R. 

{h) Re IKri5r)»'» Trueift (1575). 1 L. R tr. 320. Rcud estate licld on trust 
f4»r udo may undi^r an appointment of porsonai ostato allhongh tbe 
will ooriUitM altui an appointment of real iwute geijoralJy {fu Irvinq, 
IniM 7. MUn (1910). 129 U. T. Jo. 672). 

(0) Caroer v. UirkartU (ISOO). 27 licav. 4H\ 495. C. A. : Rr IVilmol 
(1851). 29 \Wnv. 644 {n'fcronre tu power ae i mtamctl in HtUUnni'rit of 
J8I9 instead of 1839): //amy v. 8traoey (I86J), J Omw. 73; ffrueii v. 
JSrnec (1871). L. R. 11 k)q. 371 (mferonoe to wrong power: dclootivo 
execution aid<Hl). ^ 

(p) Von firoctalorf v. JtffXro/m (IHS.5), 30 i'h, D. 173; compare Ame« 
CoJoyoa (1879). 12 Ch. I). 868. 

(o) L'Eitrangt 7. I/Btirance (1890). 25 L. R. Ir. 399; /Van^/oiAef 7. 
PenHeffUher (1K73). 7 I. R. Kq. 300; //ar«fiy v. (18951 1 1. & 

23; compare lie Truiti, Power y. [IttlSJ 1 1. R. 511. 

(r) He Jaek, JorJt v. Jack, [1890] 1 08. 374. 'lo tloprive a per'Mjn of 
an uuappoinlcd fund it must ^ ihomn that thon« lias Ixsm an actual 
appal otmeiit (Langilo^ v. Longilow (1855), 21 Urav. 652; fViroer 7. 
R/eitarJi (1859). 27 Hea7. 488); compare Falrr y. OauiUy (1855), 6 
1^ G. M. & C. 55. where there was bHd u> l»o an appomtment by 
impheatiofi. _ 

(I) Forbes y. RuR (IS 17), 3 Mer. 437 ; IJavitM y. (1958). 4 Jar. 

(w. 8.) 1291; ^Uiott v. EUioU (1846), 15 81m. 331; fU iHividi' Trusts 
1859), John. 405. 

(I) Hs Oratwick's TnitM (1856), L. R. I Rq. 177 ; Erues y. Erues (1871), 
L. R. II Eq. 371. ^ . 

(a) 7. Sima (1837), 8 Sim. 561; Ernes 7. nmce. supra. 

tb) BshmU 7. A bvmur (1803). 8 Vm. m ; Hr MoMingUyU Truets (1852); 

2 John. A H. 420 ; Re n>oldU$U>n, Bntno 7 . Eysion, 11894] 8 Cb. 696. 

(e) TFebb y. llonncr ()82U). 1 Jao. k W. 352: Re Wait, Workman r. 
Psigravs (1886). 30 Cb. D. 517. 
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equal to tbe fond oobject to tbo power (i), does not snfBeientI; 
evidence an intention to eiercieo (be power. Tbe effect of excepting 
out of a general gift part of property Bubject to a special power is 
to nuike (he residue of tbe property pass 

If (lie gift is pnmd/acU specific (J ), evidence as to the testator's 
property is admissible in order to show whether he intended to 
exercise his power (//). If the testator possesses property of bis 
own answering the do<»ription the usual inference is that he did 
not intend to eserci>o the i) 0 W 6 r (ft); and a reference to property 
of the kind which is subject to the power coupled with an attempt 
to dispose of it in an unauthorised muiinur may rebut a presump* 
tion of intention to exercise tbe power (i). 

1222. The intention of a testator to exercise a siiocial power, 
if not expressed, can only ho inferred from the words of hU will 
and tbe circninKtancoH at the Itino of executing it which w^ere known 
to him, and wliicU the courts putting itself in his place, is bound 
to rogard (ft). Tivo malim loust bo gafliered from the construc¬ 
tion of tho will, namely, that the tostalor had the power in mind 
at tbo tiiim of making his w ill and that he wished to exorcise it (/). 
An inU nlion to exrrcisoa powpr is not. as a rulo, implied if tliere 
is a gift over in default of ap{Nnritnienl</a)« 

It requires viTy clear indications in the language of a will to 
infer an inb^Tition to oxcroise a ejiecial power wliicli w'us mm- 
exiHUnit at tlio ilaie of the \Yill (a). 


(d) Jonei T. Tvfiff ()SI7)i 2 Mcr. 5U3; forbei v. Jhll (ISIT), 3 Mer. 
437 i Dari€$ r. ThornM (1840). 3 Deil. ^ Sut. 347. 

(<) i'rid V. Urid (S.*) lii'Av. 4H0. >vlir*n* A liAving property 

of livr own. Add a |K»wer (a a|i|K>jni. uthrr ptoficrry. guvr iho wlioio 

tt( tlic rcAiduA of her property (except con ani freobulds wliich were iiudiidcd 
in the projHTty siiUjH't to tfto poMvr) (o .V.. oud it was held that in 
qut>uc«> of tho ^xcopliini tbti reiNiiui* oC the proin rty Ruhject tu tho ]»ower 
; IVr'U*«r t. (1637), 4 UuHi. 73. 

l/) As to wlifit const ilutcB a spocilie pic, see Pobni/tQn r, Urotulhent 
(1883), K App. CfiB. 813; IfennHt v. Aburixtw (1303). 8 V(% 003; Ue 
TruHt (1363). 3 John. 3: U. 436. 

(«?) fU llHiidies/oH, Prnno v. (1834] 3 l*li. 535; ecc Innet t. 

Payer 3 .Mnc.d*. C. 600; Andrf\tit v. Ammo((l733). 2 Bro. C. C. 2U7; 

Pnunoftk v. Horton (IHo3). 7 Vcft. 331; JoHt* v. Turkrr 11317). 2 Mcr, 
533; llumpkery v. Hvwpkery (1877), 30 h. T. 91; iVircJC v. 

118341 1 1. It. 1)3: Jit lleniman^B Tra»>U (1803), 31 L. K. Ir. 87; title 
row>:M, Vol. XXilf.. pp* 30. 37. 

(ft) yofi V. (185P), 4 Prew. 834: cAiitparr 7.ViJ v, Pfid, eupra, 
Pe Trail, Wiiriman r. (1385), 30<'h. P. 017. 

• (i) WUdborr v. Gre^oru (1871). L. K. 12 Kq. 483; 7iV Hickman, Stoles 
T. ffioftmAH (13011). 30 L. T. 518. 

{k) Re MilU V. MiV* (1830), 34 (1i. P. 130: Re IVtilMiiu (A'llW), 
V. TriUmmf (1339), 43 Ch. J>. 03. A.; coKim. lU J/oroon (1857). 
7 L Oil. B. 13. 

(1) WrigUy v. lAwndee, f 1003] ?. 348. 

(w) UemtirBOn r. (1343), 5 Boat. 207. 

(a) AV Uayes, Turnbull r. Ifa|rcf. [inOl | 2 Cb. 520. C. A., net fullow* 
log ihillmfln V. lOrdoA (1343). 10 Sim. 26; i>eo also 7?e WfUu Truste, 
Bofdisif V. vrefit (1380). 42 Cb. P. 646: 1)001$ v. Coyle. (13051 1 1. R. 
205; and pp. 6 IS. 030, auto (general powers). Ah to the legal noiwibility »f 
exneuting a lum exiotcnVapocial power by asticipatiou. see abu Wnlkery. 
.4rmslrMg()K.>*;). ii Bear. 334. ZiK* -, Couptr t. JtfeinlelMNo. 1) (1356). 
23 lieav. 223, 239; Re niaclban, Pmiles t. Rlaelbum (1339), 43 Ch. D. 
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A wDI coDtaiuiug an eipress but partial exercise of a epecial 
power and a residuary giftprij/^ii/i/We applicable only to t1ic teatator'e 
property does not operate as an appointment of the balance of tbo 
property eabject to tlie power (<>), unless sucb an iiitonLiou can 1)6 
imjdied (;»). 

ljangua;*e such as 1 wish to leave at my death everything I 
have power to will to" an object of (he {>ower, as a ruhs and 
especially where the testator has wo other power (i/), indicaWK an 
inientiou to exercise a special power (r), even though the boijUoHt 
includos the testator a own proi)crty (tX or the testator purports to 
create intcrests in eicuss of the powor» sucb as an absolute interest 
ID lieu of a life iuterci^i (t). 

A residuary gifttn i^crsons who are objects of a s|>eciQl power may 
o|)orato as an ap]>ointmeut to them of a fund wrongly appointed lu 
a person who is not on object (a)» 

Tlie fact that a lOKtator possesses a general as well as a sifecial 
power drwa not ipfio farhi prov<*nt a general rofctroncu to powers from 
being sufficient to exercise a spociai {M)wcr. but may bo btkoii into 
consideration in arriving at tlie tastutor's inU*ntion(/f); where the 
won) ''appoint" is uh(^» an inlontiun may Iw gatboml ibat tlio 
testator means to exervino a s|> 0 (.uil piwcr H, (HtfiiHually if be hits no 
general power 01). Kxtrinsic evidence is admissible whoro the word 

75» wbm a will ro)mb)i4hHl aficr (lis ert^ntioa of a |K>irrr operated 1o 
STcreiiH! ; Hope v. Hope (isat). S <hn. IS; lillo I'oWKUS. Vo). XXIJI., 
pp. iX 41. 

(o) Hugkre v. Turner (1S34), 3 Mj. &; K. 000; JfuiUr v. (Jrag • 
5 (Jb. App. 20. 

(p) KUiotl V. ^’2liofMl046), IS Siiu. 331; r. Fieker {1042), 0 . 

201 ; Harvetf v. Straceg (IS32), I J)rrw. 73. 

(c) S(M) He kichardsoti'e Truete (IKSGI. 17 L. R^ If. 430; lie Mayht^, 
^zwitrer v. daihueh, [1001] I ())i. 077 ; He itUner, Hrap v. ItUner, [IHOOJ 
1 Ch. 563 ; title PowtKS. Val. XXlH., pp. 33, 3-1. 

(r) Wrigley v. hutendee, [lOOS] P. 34S: sec also Rt HUiekbum, SmiUt 
V. i/bici'trurH (I8SU), 43 Cb. li. 73; Be SwinburTU v. HiU 

(1S64), 27 Cfi. 1>. esc, wLero part of the propt*i y sabjoci to the power 
porporUd to bo given to ]»!r«onB not oldccta ol Iho jn^vor; Oaine/ord 
V. hunn (1074), L. Jt. 17 K<]. 403; JU Hogd. jVedri v. Ifoyd (ISSO), 03 
h. T. 02 (a)tempt to vreato illegal inlorciiLH); 7Wrion ▼. Th^hn (1873}, 
L. K. 20 Ko. 509 : Bailftf r. Ltej/d (IK2U}, 0 Kum. 330; Ferrier v. Jap 
(1870). h. A. 10 Kq. 550; compare He HttttVe TraWs (1883), 31 Cb. 1). 
308: and dist i n g uisb Hopev. J/ape, e o pra, w here llic w ill w OMi a t su (Doiutj tly 
nrecisc aod dolinite. 

‘ (e) Hi/rne v. Cabana, [1004] 1 L iC. 42.0. A. 

(I) He Teape's TrueU (1873). L. R. 18 Eq. 442. 

(o) He //uni'e 7''^ueUt eapra. 

(6) Jiickman, iffobre v. Hieimnn (1890). HO L. T. 318 (special power 
held not exercised); 7Acrnioav. Thoratan (IK73). 1.. It. 20 Eq. 590 (special 
and genera) powers held exercised by general wcrtUi; P'errier r. Jap,eupra 
(special power hpJd exercised); He AeierUg. ( kopman ▼. Andrev, 11913] 
1 Cb. 510: see aW He J/ifwr. Bray v. Htlnrr, eupra; He Skuriand, 
Re Rfv. He* v. WhippU, (1899J 2 Ch. 536. 

(c) Re MoyJteut, Sjpmeer v. Cuibuek. firpre; He MUner, Dray t. Jfilner, 
eupra: Kent v. Xent, (1902J P. 108; I^idgety ?, pKi^«ly(l844), 1 Coll. 255; 
compare Re CoUan, Wood v. Cotton (1888). 40 * ')i. 1>. 41; Cooke ▼. Cunliffe 
(1851), 17 Q. n. 245; Syku t. GarroU, |UK>3| I I. R. 17;!&# Weehn'e 
SeUlew^ent, yeeree t. U'ci^o a. [1906] 2 Cb. 62U; Re Sandereon, Bunderton ▼. 
Sandereon (1912)^ 106 L. T. 26 (casea of special powers not bdog exerdsed 
by general words). 

(d) Re Riehardton*$ Truet$. eupra. 
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''appoint^ 18 Qsed to show that the testator possesBed no other 
power uf ap|)oiotiDetit at his death («). 

A direction to pay debts and general and testamentary expenses 
oat of a fund which ex hffpothr$i inclnden the fund subject to the 
Hpecial power is not iu ilacif sufTiciont to negative a presumption of 
an intention to exerrisc the power otherwise established (/). 

1223. Where a person has a special power of appointment and 
also a power of revocation and new apiKiinlment, an a|i{K)inth)ont 
expressM in general words does not eiletkd to property winch the 
appointor cannot ap|>o{ut without the exorcise of the i>ower of 
revocation, it there is other j»roporty to which the apiiointinent can 
apply Similarly, a will exerciKing a special iK)wer, which is 
a tier wards esercieod by deed reserving a ]K)wer of rev<K<alion, does 
not afToct the property appointed by deed {ft), 

1224. An amxnntmcnt by will in exorciso of a Bp««iai power in 
favour uf au object of the puwer is not preserved from lapse in the 
event of the object predcccitsiiig the appointor and leaving issue 
living at tlio latter's death (i). 


Part XIII.—Construction of Wilis 

in General. 

Skct. 1.— It/ a i'outi of 

1225. The cjvrdinal rule of English law as to the effect of a will 
is that the inteiilion of the btsUitor, os declared by btiu and 
apparent(/) in tim words of Iiih wiiL Ints given to it, bo far 
and as nearly as may be cori?fistonily with law (I). 'I'he application 


(^) He Mtiuheto, Sjtene^ r, i'uihntk^ IIISM] I I'h. C77; com pare Kc 
tf fiddlehruno v. tCyeten, fism) 3 Oi. r»11.V 
(/) Coicx V. Ftudrr {Isflo), \ Johti. [(. 3o; /?e Tenpr t Trmifit (1873), 
L. Ifi Kq. 4>I3 ; He Sieinburiu, ^(vMurHe v, riU(l6H4)f 37 Cli. 1). 098 ; 
He J/iifter, /fray v. i/gacr, [1899] 1 ('\i. 503: coiitra, ('lo^Htonn v. IfWceg 
(18(3), 13 533. 

ig) Pomjrel t. J*errU‘g (18r4), 5 De G. M. 4: G. 775, i\A.; noe ChetrUe v. 
Murke (188H), 43 Ob. 1). 223, n.; and the other com died at p. Oil), ante 
([teucral powera). 

(h) Re Welle' Trnete. Uardutit v. IIVM (1889). 42 Ch. D. 646. As to 
cm*urii8laTice8 where a fKiwrr of roToo.alum may be iutphcdly cxord&ed. 
BOO i^nin r. Armxttong (IH70). II 1. K. Kq. )0l. 

(t) //dyMad V. Iieria (lasij, 28 Ch D. 288,C. A., disapproving ^remev. 
Clement (1881). 18 <'b. 1). 499; see GriJfUke v. (1844), 12 Sim. 327, 
364: rmlaad v. Pennoa (1867), L. K. 3 Eq. 6.58. As to the effect of tbe 
Willi Act, 1837 (7 Will. 4 & 1 Viet f. 36). s. 33, oa general powers, see 
p. 612, ; and, further, as reg.'vrds lapse in consoxiuu with powers, 

pp. 607. e08, ante. 

(fc) Papillioa v. Voiee (1728), Eol. W. 27, 32. 

(h 2faaniag'i Caee (161)9). 8 Co. Rep. 04 b, 95 b: Blamford t. BZom/ord 
(1615). 3 Hoist. 08. i09. 107; SmUh r. CUrer (1688), 2 Vem. 50, 60 ; 
E«n| V. (1673), I Veiit. 225, i*er liaLt. C.J., at p. 228 {" the U« 

to expound yie tAp^Umeot : Doe d. tong v. Liming (1760). 2 Burr. 1 lOO. 
per WiLuaT, J., at p. U12 (*' the peleetar for the duection of deviM ") • 
Bosd. IMten v. Grew (1767). Wila. 273,274; nodgton v. Amhtoee (1780), 
1 Doug. (x. h.) 337, per BoLtaa. J.. at p. 341 (*' the first and great rale 
. . . to which ail others most bend")*. rofAiU v. P»tt(18ie), 1 Madd. 
488, 509; Sgerit^nt. Brovalow (Earf) (1853), 4 E. L. Cas. 1. Ul(**the 
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of Ihe raid resolves itself into the tvo qoestions of construvtioo (m ): h 

first, vhat is the inwotioa of the tesbitor (Jisclo^ed hy the will; foaeticQi 
and secondly, how can effect be given to that intention («). of o Court 

1226. The first duty (o) of a court ol ooDStruction is, therefore, to 

ascertain the language of the wilt, to rood tlie wonU uaed and —• 

ascertain the intention of the U'sulor from Lhm(^i\; it in not 
merely to ascertain wliat the testator's actual luontul iutcmtimiB 

were 0/). Where the will uniKt l»o in writing, the only queation is, 
what is the meaning of the words u»'d in (Imt \vritirkg(r). Thu 
expressed inlontion in all cases is consitlerod to bo the actual 
intention (jt), amt the court cannot give efTtnl to any intention 
which is not esprossi'd or inipliiHi in thn language of the will(l). 

1227. Tho court of cou>truction, in aacurUiniug the inUmlioii, Is giieiitinfiii 
concerned with three distinct questions, namely: (1) wlmt words 

has tho tc^stator used to express his inh'nlinnsta); (*i)w'hat is the 
meaning of such words in relation to tho iwrsons and tilings 
doscrilxjd. that is to say, wlio and what are iliu H|as*ifia fsirsoiiH sml 
Ihmgs to 1 hi idontifioil m Uic diintaw and the suIijitcL^i of dis}Kisition 
or as tho iHWHonsand things otherwim; iiicntimHsI in thuvvill(h)* 
and (8) wdiat is tho tneaiiing of tim words in ndation to lliu 
ilispoHition of such projiorty among such donees(r). Although, as 
a mutter of construction, those questions may lieconic iuMir-relatcd, 
the attitude o( the court is in the first instaiicu distinct in oacli case 
uitli regard to the ovidenco a<lQiiesiblo. 

govortiiijg pruici^le *'): Ex IK^fadl (1864), 6 Do («. M. & t). 188, S n 
(** tho greet principle*'): baker v. /^aier (1858), 6 If. h. h'ai. 6J6, Q./. 

He Morgan, Morgan v. Morgtin, [1S1I3J3 Cb. i2i, C. , Ho baimtr, 

Hulmor V. Antworth. (1803) 3 Ch. 360. i'. A. per LlNMLir, L.J.. at p. .173; 
i/ti’tbHg V. ^dir, | lsOU| A. C. 15, 27 (" the cardinal rule or principle 

(m) foUuU V. i'iU (1816), I Madd. 488, per 8kwkll. .M U., at p. 509. 

(n) Doe d. iliekmaar, Uoflewocd (1837). 6 A4. & Kl. 167, 174. 

(d) V. (/rdijf/e (1554), i Piovd. 184, I70 (*m)io oiKee o( the judges "); 

(/ngUtf V. efutmbert (JH24n 8 Mooro (C. r.j. 865. • s5; Martpkerton v. 

phereoailSy:), J6 Jur. 847. 8t8 : Martin r. H Moo. V. i\ V. 

142, verTuANKR, L.J., at p. 17i3 {‘' tbo paraoiount duty of tho courU "); 

Hnokin V. (1882), iU H. L. I. 26: i^omiekry v. buioring- 

llatibnrg, [19U5] A. C. 84, 91: and hoo p. HIM, pojil. 

(р) Be I'TOfiman, Hope v. Freein»in, [J9lM| 1 Ch. 061» C. A., per J)i;cK* 

LtlY, L.J., at p. 601. 

(f) J)M d. Gwilliya v. Oivibin (18.13). 5 B. & Ad. 122. per nAK&B, J., at 

p. 120. 

(r| Orcy v. beareon (18.17). 6 H. L. ^'aa. 81, per Iwird WjsNHi.RroAf.k, 
atp. 108: Bo^ldy v. Filtgefaid{i1iiH), 6 H. L. Kan. H23. ptrLord WessLav* 

DALE, at p. 876 : Waring V- tfarrey (l»73). 22 W- K. 150. 

(i) What a man in tends and the QXpff^sion nf hU in too tl on aro two 
different thuigs. ilc ii bouuU. and tbcs<$ w*ho tak*^ after him are lioimd 
by bieexprea^ muiition " {iSmfmn v. AWom, |I*.s>7] F. 54. jter Bas« 

OAAVX Daaxb. J.. at p. 57). 

(<) t>eal6 V. Rawiine, (1892] A. C. 342, per Li»rd lUwvzr and Lord 
Wat 0OK, at pp. 343. 344; JAveoey v. Lieaey M819), 2 11- h. 419; 
irtUea V. O'Leary (1872). 7 (^b. App. 448, 453; He tJUveland'e (Duke) 

HeUied Eeiake, [1893J 3 Ob. 244. 251. 0. A. 

(fl) Ae to evidence of the words of the will, soi* p. 833, potf.^ 

(5) Webber v. ^taalev (1864). 16 0. B. (n. 5.) 698, 751 (the eoBStructioo 
of tlio wiJI in for tbe court, and *’ the appUcaliori of the wordi of tbc will 
to tbe peraoD or thing deicribed it part of tll^ <ipcraUve ooDetrociioe 
Ae to tne eridenoe. eoc pp 037 et ttq,, poet. 

(с) Aa to evidence lor thii pnrpoec. eee p. 84 6, pMt 
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1228. yfiiBn the iotentioo of the testator has bean discovered, 
the inquiry then to lie mado is whether there is any rule preventing 
the intention from hiking effect (d), and, generally, how the intention 
con be effectuated; and the court ia under a duty to give effect to 
it accordingly (e). 

Any rule the application of which ia independent of the intention 
of the testator, and may operate against or to defeat that intention, 
is generally known as a rule of Iaw(/). 

Any ruleadopU'^l by the court forascertaming(,e) or effectuating (A) 
the intention of the testator as declared in the will, and dependent 
for its application to any vill upon whether it is consouant with or 
contrary to tlie wliole will (i), is generally called a rule or canon of 
construction (A). 

1229* AYitli regard to all wills under which the title of the donees 
is f)y law eubjcct Ut that of thu tOHtator s |>ersonul veproaentaiivc(n, 
a court of conalniclion does not enforce an iinmhuitlcd (w) titlo 


{d) Garth v. Doldwin (1750), 2 Yrs.Scji. 64i), Ixird lUaowiCKR, L,C,, 
at p. OjS ; Tatham v. J)rumHU>itd (ISG4), 4 |io fl. J. A ^in. 4S4. 48G {morl* 
main). ** The question ffUtlb«T ^hv hilentinn be consintent witli the rules 
ul law or nut can novrr oriso Idl it is settled what Uie inlcation wok " 
{IlodijMit V. AmAre«e(lT8<q, I Doug. (s. u.)337. UvLtKK. J., at p. 342). 
As to thu doubtful and utnbiguuus coses of cuustruotion. uhcro the court 
acts on the maxim vf r<« aufcu vnUat quam pmul. soc |k CSS. post; and 
eoo title PriiHKTUfTrrs. Vo). aXII., pp 3no et trq. 

(c) Doc d. Tremetoen v. Fcrmaieen (1840), )] Ad. El. 431. 430 ; 8mUk 
V. Oshonc (IS37). 6 D. L. t-oa. 373, 303 ("however expressed see 
p. 002. licit): i?cir v J^i«. [ I8U71 I J. E 0. 37, 0. A. (tho " fundamental 
theory*' of kho function of the court). 

(/} For example, tho rules of law ae to mortmain snd limitation of 
feta tea and intcrcaUrcorrally. 'Hie rule in i^hfUvit's Orve (1381) 1 Co. Hep. 
1)3 b (evu tiile Keal PnoranTT and CJiArrELS Heal. VoI. XXIV., p. 220). 
is tunned n rule of law, not a rule of euuatruetlon ; but as to how tar it is 
a rule to give uffi'Ct to tho inlinition, M'U Eovoa v. Lewi# (IH84), 9 
App. ('as. SUO, per Lord Cairns. X«.C.. at p. tK>7; compare note (A)* infra, 
{a} For uxAiuple. sec the geocraJ principlre stalod, pp. 631 cl ceq., jtcui. 
(A) Thus, the ey.pr4« doctrine (os to which see title PEkmuiTiKS, 
VoI. XXU.. pp. 367 ct tcq.) ia termed a rule of construction, but ia 
inoperative in dutermmiog in the first instancothe intention of the teetator 
( Uonppenn^ v. Dcring (J830), 7 Haro. 568, jfcr 3Vigkak. V.-C., at p. 5S1)). 
SoxDOcaaei under the doctrine of implication are baaed, not on ascertaining 
tho intention, which ez hy^tolhfsi is not expressed at all. but on effectuating 
inteutions wliicb arc esprewd and x^certainod: see Varker v. Tootal 
(1663). 1) II. L. Cae. 143. ;ifr Lord WL^TAi'kr. L.O.. at p. 161. 

(t) Oertuiu "rules of adininiatraiion " are apnliod by the court in 
administeriDg the estate of a testator, and arc suo dependent for their 
%pplioatioa on his intention, namely, the rules as to tho primary liability 
of peraonal estate for debts, and as to ititeroat ou legacies (see Watfonl 
V, waJfordt [1912] A. C. 638. 663). As to such rules generally, soo titles 
ETBcnroRfl aki> .AnvnrifitRATon^. VoI. XlV., pp, 285 ei ceg.; Rent* 
niARGM AND AKKUITIM, VoI. XXIV., p. 300. 

(h) As to the general prucinlos of constmetioo. see p. 651. poet ,* os to 
oanoQs of coQstrurtion applied in special cases, see pp. 665 si teg., post. 

(I) 8ec title Kxf.cctoRS and Ai'UiNiSTlutOHS. Vol XIV., pp. 210sf ««y. 
As regards ^he effect of probate on real estate, see iMd.. p. 212. As u* 
the power nf a court of eonstnictlon to look at the origioal will, see ibtd., 
p. ill; ajid p. 633. past. 

(») Com 11 .tre Jem is# v. JforthHmherUnd (Duko) 11820). 1 dao ^ W 
659. 570; Cooper (1831), 4 Sim. 13); Lock v. i'oole(183>^' 

4 Sim. 132. 
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under a will until It has boon aatboulicated hy tbe groBt of 
probate or letters of adminifitration (be will annexed in the Poactioni 
court entitled to grant probate of it(n): and the court, in general, of a Court 
receives aueb grant, while unrovoked, as conclusive ovideuco of the 
teetamentary capacity of the tostator, the teRtauicntary nature of 
the inatrumeot, and the ralidity of the will as regarOs form and 
eieeutioD(o). This coneloHivo effect applies to proluite even wltere Effect ot 
the original will wa.s forgud(p), or obtained by fraud or pn>b*ta. 

tion(y), and can only Iw put aside in a court of conslrucuon )>y 
showing that the probate itself was forged (r), or obtained by 
fraud (s), or that the nllogod testator was living (f), or that the court 
by winch it was granted had no sulCeient jurisdiction (u). Probate 
is not conclusive, however, as to the right of the toatator to dispono 
of the property concerned (a) or other collateral matters (h). 

The court assumes that all documents admitted to prolmio are 
testamentary documents to be construed in order to aKeortjiin the 
intention (r), and that they properly conAfitute tho whole o| the 
testamentary dispositions of tho tesUtor {tli 

(a) Pafri v. TAomiAM (1835). 3^1. it Fin. 644. 575, 576. H- b.; Tnrkfir 
y. Inman 4 Man. A&O. tu40; rri<4 v. ihttkvtii (16361. 4 My. U 

Cr. 70; Heal Property CoruniiMioacn' Fourth KoiK)rt, p. 36. FurmnrJy a 
court of e<iuitjliad juri«dictioii to ontcriolu a bill tocaialOibli a will agoniHt 
an heir-aUlaw {OoUtcuyk y. iloy*« (1657), 6 it. L. Css. 1), but woulrl not 
direct iQ Uftue Jcritaint wl non againct ilio beirf^Woa ▼. 

^tn^flon (h'arl), A'in^itoa (Aorl) v. i^oiton {I'Mrouni) (1636). 5 Cl. it Kin. 

269, H. L.): and it au heir impeached a will of real <«Uto. thn court ha<] * 
discretion to direct an isaao dVrlxcioit tvl turn in a cimtt of luv. or men . v 
to remove obetaclei to tho heir aaecrUQg hie llile in ejerlmcut; ten, 
example. Cooks v. CholmondtUjf (1849). 2 Mao. &<}. 18;/lvyie v. JlnBthorovgk 
()867), 6 II. L. Cu. 2, wbcrc the earlier raaee are ditcuated; and. gejicraliy, 

Real Property CoaimUai<»nort* Fourtli Report, pp. 30, 37. J'lio practice it 
now iu general governed by the Court o( Probate Act. 1657 (2u & 21 Viet. 

0 . 77), Be. 61 —64. At to the effect of the JudirMure Acta, 1873— 1604, 
tee title ExRCuTons akd Auwtnistratoiu. Vol \IV., p. 152. 

(o) Real Property CommieAionera' Fourth Rr; >rt. p. 38 ; Thornton v. 

Cufliao (1624), 8 Sim. 310,313 .* Allen v. DunduM (|T«0), 3 Tonri Rep. 12.5; 

Griffiths V. Uamilhn (1806). 12 V<m. 208.307; eomparr Uotfoou v. HksUetf, 

[1014] 2 Ch. 13, 0. A.; and tee title Kx8Ci;t«jk» ^nii AniciNiSTiuTOJu. 
vol. AlV.,p. 210. At to (he conteatR oj tho will, tee, furtlMT, p. 633, post. 

(p) R. ▼. Vtnrml (1721). 1 Stra. 481 (ou (rial on indiclnivut U*t forgery 
of will, production of unrovoked probate it a good delmciO ; Plumt v. 

Rm1(1717), I V. Wtus. 386. 

(g) Korrick v. Prannby (1728), 7 Bro. Varl. Cat. 437 ; and tee title 
ExteUTORS txo ADUIMISmATORS. Vol. XIV.. p. 211. 

(r) A*oell V. tVrlhi (1668), 1 l,ev. 236; AUev v. «upm. 

( 1 ) Rornrily v. Powd (1749), 1 Vet. Sen. 284. 287. 

{t) Alien V. Dnndas, supra, at pp. 129, 130; Real Property Ornmit* 
tiouoA' Fourth Report, p. 38. Such a fact it gnrund for revocation of 
probate, at to which tee title Ex&cutors asi> Ai>uim.«irators, Vol. XIV., 
pp. 213, 2U. _ 

(«) Allen V. Dundas, supra : Toung ▼. Elvotihy (1833), 1 My. & K. 215. 

(a) Smart v. Tranter (189U). 43 Ch. D. 587, 593. C. A. (will ul wife dii* 
potiag of her cbotei in tetion). 

(5) See title ExecOTOR. s asd Adwimistrator*. Vol. XIV., p. 210. 

( 0 ) Bradford v. Yonng (1663), 26 Ch. D. 617. 623. C. A (uMgoed will); 

IU Prior, Tomlin t. MUr, [J900] I Ch. 442 Miolograph); Bs Walkrr, 

HacOoU 7. ^fuee. [1906] 1 Ch. 360 (holograph): lie Barranoo, Barrones v. 

BOis, [l61oj 2 Ch. 419, 421 (lUt of fumet, with a tam of money wrilien 1o 
each name). 

(d) At to evidence of the words of the will, toe. further, p. 633, post. 
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1230. A miRtake in a will, sacb as an enor in a name or 
description or in thv insertion or omission of any words, whether 
by the testator or Ihs draftsman, can be corrected by tbe court of 
cons traction (^), bat only on the references obtained from the whole 
will, and not on any fKirol eTidencef/), oilier than such eridence of 
the material cireum^tauces as is admisHible in coiifvtruiot; tbe will ( 9 ). 

The court has no juriiMiiction to correct the probate (/i), and must 
bo Ruiiafied on tb 4 « construction of the will alone that there is a 
mistake or omisHbu in tbe will; whenever the matter is merely 
doubtful, the court adheres to the words of the will (i). 

1231. The jurisiliciion of tbe court in the construction of a will 
IB nob ouRlod by the fact that tho will ie in a loroi^^n language, or 
has to lio construed hy foreign rules of construction {k ); or by 
any ilirc'ctioii or rceonuriendation hy tbe tehtator that questions of 
construction are to 1 ^ decided in a different manner, for example, 
by llie tniRtiH^R or cxe^^utors, or hy urliitratiaii(e); and a direction 
that a lioncfieiary rcRorting to litigation for tlio purpose shall 
forfeit his in bereft ih ino|wrative to the extent of preventing him 
from Booking the aid of the court (fO. 


(tf) Vltitke ▼. A'emt (1707), 3 3t»2; Jfeni v. Peptfi (1SS2), Madd. k 

0. 3M >; lU Bofkm (Islli), 7 T. L. Jl. 3tiS. cited in lU Baifnham, liuti t. 
M<trkr.nfu (IhO)), 7 T. L. It. 5S7. Ae t4» the rnles ol coniiniction as 
r^gardi allf'ring tbe words of a will,p. 674, jxwf. 

(J) V. Boont (JS07), 13 Vcs. 370. 370 ; (K«H) v. 

(Counl^ss iJovitger) (1820), h .Madd. 304; iSugdon. ]>aa of 
Propotlj, pp. 100, 307 ; Biller v. Trarfr$ (1r 32), H King. 244; Lany$ion 
Lan 9 #P>H (1834). 2 i t k Kin. lOii 23H, H. L.; As Vkenoweihf Ward v. 
J>wsf/sy (lOOl), 17 1*. L. H. 015; rOe pp. 63<7, post. Soch evidcticu ix 
aduiiiuiible only iu acourtef probitc; leu p. Oil, ofUe. As to tho rules el 
cunstmetion iu such a case, see p. 084, iim/. 

(e) Brtidiikaw r. Ar^dsiUv (1836). 2 Y. & C. (KX.) 72. 

(a) Ttiiflor r. Creagk (1868), 8 1. Cb. J(. 281,287. Any correction of a 
wifi must 1 h« Jo do by tbe court of pn»balo (As By water. Jiy water v. ClarLe 
(1881), 18 Ch. 1). I7t 22, i\ A.); except where tbo c<nTeclion ran bo made 
ax a loatUT of cooslruotiuu of tbe will taken as a w)ioie; p. 630. ante. 
Kvtdenco may be given in a court of nruhate in order to except words out 
of n crant on the gropnd of want of luiewlcdgu Hud approval on the part 
of tho testator; sec title Rxr.cuTORS ani> AnunriiSTBATORS, Yol. XIV., 
pp. 176, 170; AS to omitting from tbo mibate vrordn introduced in the 
will by mistake, seeifruf.. pp. 188, 170: vnughan v. Clrrk (J0U2), 87 L. T. 
144; .Vori'fsis v. ^Nrasr (1900), 17 T. L. K. 10: In the Goodi af U'rsnn, 
11008] 2 I. It. 370: os to rovokins a prohale coaUining a mistake, too 
Brieco y. itoit/is IlamiBon, f 1902} IV 234. 

(t) 3/rllMA T. .VsIImA (1708), 4 \es. 4a. 50; Philippe V. C'Aanther/rrins 
11708), 4 Yes. 51, 57 : TAom^aa v. n'Aifrlock (1850), 4 l)e G. k J. 41)U, 
mK). I^I. iV a. As to tbe oliarocler which the context of a will must 
bear in order to show mistake, 84*0 J/oryim r. TApmos (1882), 0 (}. B. D. 
f)43. 645. 64G. 0. A. 

(A) Di Sara (Duckree) r. i*Ai7ffpp« (1»G5), 10 H. h. Caa. C24, 650, 630, 
; Pr Bonnefoi^ Surrey Y. Perrin. [1012] P. 233, C. A.; compare title 
(oKn.rrr or Laws, Vol. VI., pp. 230 et sag. 

ia) }!a$ty v. Pitgere (1883), 11 L. U. Ir. 400 ; see also Prtes v. i>s«A«fsl 
fl^3T). 8 Sim. 270, where the court set ojode tbe executor's deeisioD oa 
fraudnlent Be U'shon's £sfiafs (1856), 8 Oe G. M. k G. 173. C. A. Acts 
dene it good faith, under a detcrniiiution by the tribiioal set up ly the 
icamtor, arc ralid, Hap poors, not only io plotee^ the executors or 
trnsleeo. but for oil pnrpoee* (in fAs IKill ej Tkempeen, Brake v. J/aroa, 
[1910) ViotorUa Law Reports. 251, 255). 

(5) Pkadei T. Httt £«sd Cs. (1861), oa reported it) L. J. (cu) 
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Od the oU^r hand, a condition that a bonoGcIary ahall not 1* 
dispuU the validity of tlic will (rX or of any other iijalru!uout(rfX or Fonctiofit 
shall not interfere with the mnnaf^aient of the t^^titor'e estate (v\ Coort 
and on broach of the cundition shall wholly or parlmlly forfeit hi« of Con* 
^ft, may l )0 valid and operative for the pnriKwe of caneiDg a >^^0Q* 
forfeiture on liLigation by tlie donee (/). Such a condition, however, OonAHion 
IS not construed primti facif U» extend to cases wlmro there is a 
reasonable cause for litlgaliuo (y), or to defending proceoilings ilKwui 
taken by persons other than the doooe(ft); if it is couchml in 
language which prevents the donee resorting to any pnj<»*<lings 
whatever concevuing Iiis gift, oven to secure its onjoyuioui (i\ 
or if in the cj^se of gifts of persoiml eeUUi(il) it Is merely 
imposed irt Umircm{l) on the legatee* It is repugnant to the gilt 
and void. 

1232. Tn an orilinary case, whore tho rights nmler a will aro in Oirf/ to 
disimto and a niuauing ciui Im athuiliod to the ^vnrdH, tlm court is 
untler a duty not to decline tho jurisdiction to doiduro tlio tneauiiig 
of the will fw). fluhjoct to the ipmliticationfl that it is a matter of 
diHcrelioii to ar^xwer a quiwtinn arising on a contingency which 

TjOU, oil; Mitmff \\ RiHjrri (IhW), M f^, |{. If, 40 IK TIicpi'nuMiR cUiiiiiiiig 
under the tt'H*:ilor iimy «|mui arhil ration j sis* !(uUtui v. /*<m« (1747), 

D Atk. 4H0 ; /htjhc* v- 11^1% (7 1. «. Ku- OS. A» Li i\w stay of 
procetslin^'A alter kuvU aHubmisAiun io irbitraium* 4*umpKrti liitc AuHi riu- 
TUIN, Vul. p. 4ri1. 

(r) J',oiighhn V. HovQhion (175U), 2 Vos. Stui. 12; Cooke v. Tvinr/ 

(IK4U), ir* .M. 6i W. 727. 

(d) V. liroiilmtsn (IS57), 2d h. A. (Cll.) 30S. 

(A) A<ia 7 Hf V. Ari^mM, | IS02| I lOi. Zi\iK 0. A. 

{p /hid (frivuloufl dntioiiH): uiid mn'. Altnn, /fatvlork t. Ilm'rhrJc^ 

Altan (180(1), l2T.Ii. K. 29U(]mH*mlines in rerlj/uneiiL). A donee having 
a vested iiin^rrst does not dispuio a will by moroly clainiiMg paymoaC of a 
legacy din*ctc<l to accamularo. in of wlc'h he in eiiUtkd give 

a (iUcliar^i* aud put an cud to tho arcurnulsN. u iCkiUipit v. /'At/uun. 

11877) W. N. m). ' 

[g] i'oaWI V. Moratiti (lOhH), t Vern. AJutni v Aflnnt, Mupnt. fivr 
Loer.s and Kat. LJJ.. at pp. 375. 377; /*V jf'fffMim* Il'rWiom* v. 

Il’tWhiffw, (1912) 1 i'\u 300. 4nl; SCO alw> A*wW v. fittrr^U (1724), <’aa. 
lamp. King, 1 (frivoloaa a^Oion. but no forfeiture); IVr^Uafn v. U'afktcs 
(IHOSh 34 Vjrb>rian I<aw ltc|M»ru, S50; Ihtrfuon v. i/am«vs (1tH>4), 

7 Outnrio l/Sw llepurU* 297. 

{k) r. fJholmcRdrieif (lS4d). S Mac. & G. IS. 28 : M(u$y v. Bogin, 

9upra, at p. 421 ; WarhHek v. I'oHcy (No. 2) 30 hear. 347; 

nmiuxoa V. hf/non (IS62), tO W. R. 681 ; 4od Ttmlin r. ttolUUd 
(1S4!). l2Bim- 167. 

(i) KkodH y. .V^Utfcfl Tfill £«ad Co. (1861), 29 llcav. 56n, 563; Hi 
WUliatM, TTiUomA v. IKiniamt, iupra. 

(k) Tlie rule docs not apply to dcvis<‘s of rc*sl estate, or tegaoics 
charged on real (•stair ; at^e p. 590, nnOi. 

(l) As, for iastance, where there is no gift over on forfeit urc (iforru v. 

BsfresyAi (1738). 1 Atk. 399, 404; Lloyd v. (1741), 2 Atk. UH). 

A gift over,or direction that the gift is to (all into residue on breach of the 
eoodition, prevents such a eonatmelion v. Spurlis^ (1729). 2 1*. 

Wms. 520, 628 ; R*«ff6rtcA v. Kavley (Ko. 2). s^pni, at p. SiJO; AleveiMMi 
V. Abingdon (1) (1863), 11 tV. B. 635). As to eondihoni in tirronn, 
see pp. 588 «f sw.. oftle. 

(m) CWUv. ^0amtsit,(19i)5]2 !. R. 349. 362.36.7.0. A.; and mn*. /Mmcr 
T. PkiHipi (ISS6). 4 I>e G. M. U G. 8S.7. 859; AiAby v. IfAtls (1703). 2 
Ld. Raym 938. per UoLT, CJ . at p. 966. 


a 
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^■er. 1 . not yet happened (n) and that it ia a matter of duty not to 
Ftmctioos answer a contingent (jueetion unless the court has before it a 
a Coart re])rdaentati7d of every interest that may in any event be affected (o). 
of Con- Further, in cases of doubtful canstruction, the court may decline 
Btfoction- ^ ^ under tbe will on a purchaser, even whore as between 

parties claiming under tbe testator tbe court would interpret the 
will and declare and enforce the rights arising under it (p); a title 
may, however, )>e furcud on a purchaser where the doubt is resolved 
by the application of a ]>rnad, general principle of oonstructioo not 
depending on any contoit( 7 ). 

rroceedinp. 12S3> lVoceo<ling8 in (ho High Conrt of Justice (r) to determine 
the construction of a will may he curoiuencod by originating 
summons(sK the costs of such proctM^dingnare subject to Ujc rules 
rulutiug to actions to administer the tostator's esUte (/). 

SstT. 2. — Adiuixiihlr in a Ct>uvt of (!on»tnit:tion, 

Sru-Sjx-r. Huie. 

(immi rnk. 1234. In a court of construction (ii) the only legiiimat') evidence 
of the testatoFs intention3 is the will itself properly autbenticatod(fr); 
in order that the will may bo properly oxp)undid, however the court 
adopts tho gonml rulo that any evidence of tbe circumatances is 
admisaiblo which in its naturo and effect sim)»1y explains what the 
tcsUUjr has wnlt<iu(j); but no evMonco can Iw admissible, 6xc6|)t 
pOMsihly in ono class of cjises (a), which in its naturo or effect is 
applicable to the purpoae of showing merely what ho intended to 
have written (it). In otberwords. jmrol evidence is not U) bo rmrted 
to except for the pnrjNjBo of pmving a fact wbicli inukus iutetligible 

(fl) Ai to tiecbralory orilore in such cases, see title Joui^UKKiS akd 

ouDKRs, voi. xvrn., pp. iss, is4. 

(e) As le tlu> i>owi!r to make n*prcacnta(ioQ orders in such cohcs, see 
title ruACTica ASP rKovROuaE. Viu. XXIII.. p. lo3. 

(p) Ji^tt V. }yat4rhoHtt (ISSS), 4 Prew. 3-0, 330. ili'ciaiona appAreutly 
contradictory, even on the construction of the latne will, have been recon¬ 
ciled ou ibis ground ; see Dm d. ('lift v, Dirkkfad (id4U), 4 Cxcb. 110,120. 
explaining the contrary derision in Edwardf ▼. AHialcn (1331), 4 Rum. 78. 
As tu title to and ealo'of land generally, see title SaleopImkd, Vo). XXV., 
pp. 28G rl Hq.; as to specific pcrf^innance in coses of doubtful title, a4*e 
title s^rBCinc ?i;nr(>HitANCB. \ ol. XXYII. pp. 03 ei $€q. 

{q) Radford v. « i/fis (1871). 7 Ch. ApjK 7. ll. 

(r) See title (?ut*RTS, Vol. IX., np. 02 el $eq. 

(s) R. .S. Ord. 54, r. 1: Om. 55. r. 3; see title Pkactjce a^d Pro- 
CRUCRE, Vol. XXHI., p. IKO. 

(0 See title Exfcutobs akd Auuinistratoss, Vol. XIV., pp. 347 et $eq- 
• («) As to endence in a court of probate, see title Evidence, Vo). Xlll., 
pp. 471, 472; and p. 511. ante. There is a distinction, in the motter of 
vvideuoe, between an inquiry into the meaning of a will and an inquiry 
into the existence of such a document, or an inquiry to what extent it 
Tspresents the tMtamentary intentions of tho deceased {Reffell v. Beffelt 
(18UQ), L. R. I P. di D. 130, 141, explaining GuardKoute v. Blackburn 
(1603). L. R. 1 P. ds^D. 100, 114). 

W As to evidence of tbe worde of tlie will, ace, further, pp. 633 sf isa., post. 

vx) {//(mpsAtrs V. Petree (1751), S Vca. Sen. 210, 217, as qualified by Doe 
d. EufiMU {■. BUcoeki (1839). 5 M. dc W. 383, 371. 

{«} See pp 043. 650,ilOft. 

(6) Wigiaui. Extrinsic Evidence, pi. 0 (3rd ed. pp. 6, 0), cited with 
approval in Jle Mayo, CkeoUr v. Xrirf, [1901] 1 Oh. 404. per Parwell, 
at pp. 405. 4i'6 
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Bometliiog id the will whicb> without the aid of extrinsic evidence, scct.s. 
would not be intelligible (c). Erideoee 

This rule applies to the constmctioD of wills governed bj the law Adinliilble 
of any other country as well os to English wills, and is Ibcreforo ^ ^ Coart 
independent of the ptotutory roquirementa as to form and 
execution (d). itmUon. 


SuB’Seot. 2.^JCviifrhft the 11 un/i fiH>l /fUf^rmUifne M<hh by the TejiUilt r. 

1235. With regard to discovering what words the tCHtHlor used, 
and what dispositions he made, the court of (^nstructiou accepts 
the probate, in all enses where the title of tho donoes is by law 
subject to that of the tostitor's personal repreeonUitivo (^), oe con¬ 
clusively showing the state in which tlie will was at its eiecutiou {,f), 
and containing the whole will to bo construed (jf\ Ey statute, the 
probate is evidence of tho will iu certain other crLHOS (/i). With tboso 
exceptions thewonlsof tho will iiiiist ImdirocUy proved or Iw admitted, 
and tho probate is not admissifde in evidoiico f<»r this puriK)m«(i). 

The court may in all comh look at the original will in order to nris^ui will 
settle questions arising on the puiiotuation, or oti the introduction of 
a capital lotU^r or olhor mark which may indicate wlicro a Hontenco 
or clause was intended to U*gin. and which may iiiTect its siiiho, or on 
UiociToet of hlniiks in the will, and generally in onlcr to S4H3 wlicthor 
any light is thrown on the construction of tho will by its form(/i:)* 

{c) L'UmnUon v. Ctind^ (1836), 1 Komi, 3Ue, 310; lU UUitHmgfpyi, 

GlAtiin^Um x. Folktt, [1906] 2 Cli. 305, per Jot cs, J., at p. 314, cxplaiim * 

Uigitinit x. (l9t)2J A. C. I* 

(J) YnUi V. Thtmton (iS35), 3 G. & Yin. 544. 11. h.; JU SekoU/ieU, 

SrhalefUld V. St. John, Jte Yonuff, Smith x. Si. Jnkn, [IIUIS] 2 l<h. 40S. 

(s) See p. ; LondTrailKfor Act. 18i>7(6O&0J Viet o. 65).fi. 2(2). 

(/) Jkrwtl V. Ben\nl (I83S), 3 My. A O. 559. 563, n.; O’rmR v. frrw/ory 
(]eG4), 3 Do G. M. fc 0. 777. 761 (croM-lim's ovi*r pnrt of will. uimI 
ui(orationft): (htpenhrim v. Henri/ (1S53), 9 Ilaj« H(>2. uoto (b); hf/nn v. 

Beaver (Jft23). Turu. & It. 63. jter J/onl Kf.ooN. J/. ot p. 67 ; Jturmthi/ v. 

(1871). L. K. 11 Kq. 363. 36H: l*ourt of l’ro(>»tc Act. 1857 (2U A: 21 
Virt. c. 77). M. 6), 62, 64; see title Kxk<u;7o«s asu Ai>mi.\i.htkatoks. 

Vol. XIV.. pp« 212. 213. If noHo of flio parlies obp'Ct, however, and un 
inaccaracy IS altcgcd iu u probate, (ho ojurt looks at the ori^uol will 
(R« Clijr$ Trufti, tl692] 2 Cli. 229; eoc* also J’hihppi v. Chambrrhine 
{J79S), 4 Ves. 51. 57 (miKlake alleged]; Complon v. Blcrham (1645). 2 
I'oll. 201, 204 (original will ronetrned)). In IfordtwortA v. lKood(lS47). 

I H. L. Cos. 129. 157, n.. the original will was pnidurM and was found 
to be difTcrent from tho profiato, but tho words of the probate were 
odhered to. Ibo nrrx'ocdings being in domiirreir. 

(^] In Iluhhiira x.AUxunder (1676), 3 Ch. 1>. 738,cvjdrTic<^ was admitted 
to show that two codicils were not two distinct instruinenfx. though not 
for the purpose of coo strain g them m order to dcterniiDe whether they 
were cumulative in effect. Jt appeant that this evidence wm wiongly 
admitted; sec note («). p. 6.70. potr. Sack cvideuce is sdmiskible in a 
court of probate {Jennet v. Ffinck (1879), 5 V. UtO). 

(A) See title EzsemoRS and Adionistratos.^. Vol. XIV. p. 212. An 
Iwir atdaw may be bound by cetoppol by being a party to proceedings in 
a court of prohate m one of the nril of kin ilieanUUy x. Jixarit>ley, 

11899] 1 Q. B. 746). * 

(i) See title Exzcutors and Admin JSiftATOns. Vol. XIV., p. 212; 

The d.Ath X. Colurf (1810). 2<:aoip. 387. 3b0 
(k) OppcaAHmV. Flenrg, tupra^per W4»iii>. V.*C., at p. 803. n.; Vhitd 
X. EUv»rik (1852), 3 De 0. M. Ac G. 679. 683, C. A.; Jfonii4Ag r. FurceU 
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BTldcoce 
Admissible 
in A Court 
of Con* 
atractiou. 

Mthcr 

ducum«Dt». 
Ki^iHcnce In 

irtuiilali) the 
leojfiMgc. 


1236. A docQtuont, thoagh not odmittcd to probate, maj be 
referred to in a will in such a manner that the court of construction 
is untitled to look at ii, as being rirtuallj uicorporated in that 
which is admitted to probate, la order that this may be possible 
the dociauuni most be clearly identified by the description given of 
it by the will, and it must be sbown to have boon in existence at the 
time when the will was executed ({}. 

1287. Where the characters in which a w ilt is written are difficult 
to decipher (m),or the language of the will is a language not under^ 
stood by the court (ii), or ie ttie language of a trade or business or 
locality with which the testator was acquainted (a), the evidence of 
porbcme who aru bkilled iu deciphering writing or who understand 
tho language in which the will is written, is adinisHjhle to declare 
whut the words and characters are, and to inform the court of their 
proper meaning (jj). On the other band, evidence cannot l)e given 
to explain \vorUs or symbols wbieh are not tlte language of any trade, 
biisinuss or luculity, and are known only to the testator himself (q). 
unless tiie will itself rufers to the subject of such evidence as the 

(IH.^i*), 7 De < 1 . M. A U. 53, 66, 1'. A., wbvro the court cotiHiiliTrd 
the riTcct of erasures in the oriainal wili; »nd Btti K$ L'aynArrm. tfnrt v. 
JVfirUasi>(lbei),7 T.Li U.5S7. In As Uarritov, Turner v. UeWird (ISSO), 
30 till. l>. 31K>, C. A., Lord Ksiiaa. M U., atp. 3U3,said thatUv ktiewuf' no 
rule that (or iho piiriK>s«* of C4>iistruioi( ^ will you tnuy not Joiik at the 
original will itself/' and IUcgai.UT, L.J.. at p. 394, wlhic ugrmng ihul 
for many purpa.vw thr Aral thing lu bo luuked at is ibo prvbalv copy 
ooniidorM Ihst it was vrry iiiaf«*rial to look at the original wiJ! to cxplum 
a blMk, which wm cuDsial«*ut Hth<‘r with an accideaiai oiiuuioti to fill up 
tho blank, or widi au iutctilion not lo HU it up; s<*u also J’hilippt v. 
CkamhfrUiiM (170K), 4 \*cii. 51, 57; ThelluiMon v. Woodford (1709), 4 Ws. 
327. 325 (parcnlhvsis): ifWuMry v./(rhmry (1SC7). 2Ch. App. 138, wlioru 
tho original will w.^u ignored; MiUtme v. /.ony (1857), 3 Jur. (k. 9.) 1073, 
where ibe oourt looked at the will, which con brined the \irw taken from 
tho prohuio: Aunn Oahomc (IK34). 7 Sim. 56. 61: Crrmptuo T. Jitoxhm 
(lH46).3(*o1l. 301 ; OavniM V. Caricr (iS63). 17 Bcav. GsO; TAomnaon e. 
Wkitfhfk {mOl 4 )>o <1. A: J. 490. <\ A.: JuH v. t/orobi (IS7C). 3 Ch. I). 
703 ; Muki-o V. //roderaoN, (1907] I J. K. 44i^ 443, affirmed, (1908) 1 1. K. 
200. (!. A. 

(Q T. //am/.(IS30). 4 Itli. (N. s.) 921, 359. H. L.: (iMtAt'/mpioH v. 

Go (1870). 24 W. K. 917 (entries in ledger); Singkhn v. Tominson 
(1878), 3 App. i*aa. 4^14, 413, 414 (schedule of proj^ny); da to inoorpura- 
tion of dooumenta for (he purpose of beiog included in tlie giaot of prooato, 
ootDpare title Kx^utOkS ani» AnHisiSTKaTUKS. Vol. X\ v..p. 159. Other 
doc urn sots may alno be adniiftod in evidence (or the purpose of oi plaining 
a latent ambiguity (Difkni \, Ifnrri*. luiwo ,* and see p. 651. pcii). 

(m) Mn4n9 x. Mntieri (1718). 1 V. u ms. 421, 425 (illegible writing). 

(fl) lu the case of a foreign will containing foreign tcebnicai terms, tho 
ooiirt a rails itsoJf of the uaistance of foreign lawyers (l?e ClifTt TrufU, 
[1892] 3 Cb. 229. 232: Brynotds y. A‘orln>kl (1854). 18 Bear. 417. 425X 

( 0 ) Kellv. CAomerflSSS), 83RcaT. 195 (nsc of business symbols denoting 
prioes); Gohlei v. Beexkep (1831), 2 Russ, k M. 624. rerersmg S. C. (1829). 
3 Situ. 24 (baudwriting expert and trade expert in conflict); £hors v. 
WiUt^n, UetcUp‘9 {Lody) rAariri>a( 1842). 9 Cl. k Fin. 355, 535. 11. L. (loco! 
languaac etc.); Ae Aoyaer, Royner y. Rayntr, (I904J 1 Ch. 176, C. A. 
(''aocunrios " in will of a broker). 

(p) Extrinsic Evidence. 3rd ed., pp. 48, 49, Proposition IV. 

(y) V. i/eeeksy (1828), 2 Russ, k 31. 624; M'igram. Extrinsic 
Kmencc. Appendix 1.; Cloyhn v. .YKoent (/^)(J844). 13 M. A \\\ 20<», 
296 (donees oeKribed by ietten, explained by separate unattesied card 
index, wbkbr wu held iaadmisttblc). 
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niMDs of ideuttfyhi^ them^r). Further, in order to JiRcmr tbo 
ordinary meftino^ of any word, Uie iDind of tlio court may W infonnod 
not only Ly reference to dictiotiariae of ^ooi ropuUliou {$), or other 
coolemuorary literary Kourccf; (r), hot albo, it seem 9 . in the caae of 
words (lebcrihing iiru]>erty, hy evidence of the mean in;* ordinarily 
given to snch words uumng those who deal in such ]iroperly 
Evidence cannot, however, Im) adduced, as a general rule, to xhow 
the meuning of amnuxni vordK ae uiulerslo^^ by tho tnaUlor or 
other i^crbous (a*), whore that meaning ie not the ordinary moaning 
of the wordn in the tuntator e fiociety (ah 

In the case of a foreign w ill there luunt be a translation of the 
inetniment. and evidence may be admitted to prove (1) the trans* 
lation of the words; (*i) Die technical meaning of words whicli 
are of a technical description or which have a peculiar meaning 
different from timt which, literally translated into English, tlioy 
would la^r; and (8) any csUhlishe<l principle of construcUoD of tl)a 
particular instrument by tlio corrosi>ondiiig forcipi tnhnnal (6). 

1238. Evideneo can never l>o given in a court of conK(rnc(ion(r) 
in order tocomplole an incoinplelnwiU(d),flr hi add lo(i:), vary(/), 

(r) Sro v. Ttri/Jnnl (1803). 4 II. L. T.v. 617. 

(<) it'l Ro^ur, Hnit%9T V. Rainer, [1004) I i'h. 176. IKS. 

(0 Et v. Hnyuer. at p. J87 (tb^ Tfvic* news* 

paper); compare v. uia$i f-o. (1703), 1 Anat. 30, 44 

(" diotioLNiira or liooka on tbo particular tiibjct^*'); v. irtUon, 

U^dy) CharUUi (1843). P 01. ^ Kin. 335. ILL.. pi*r'riKnAi.,r 
atpp. 508,560; Caiii<f«n(Afarvau)v./alan<j JUetH%« ^101 >| 

1 K. it. 041. 0. A. p*aDy literary be] |i tlmy cau find, inc.ludmg cunav •• 
lieu of the works of sUtidard authors and authoriUtive dictionariea*'). 

(u) Hrankigan v. Mfurpky. (1890j J 1. K. 418, 426 ; Rf Hftyntr, JUyiitr 
V. Rayner, lunm. per VAiroUAN Wiu.uus. at p. IKK; Rs Herring, 
Murrtiy v. herring, [IDOK] t Ch. 403 (practioe u\ company as I 0 
del>6aCures and dcbr'nture stock). 

(w) Kitigr. BtuUUy (1834). 3 My. dc K. 417 p'contirigi*nC iaccrcHfH" • 
testator meant ox lice tancioH): AAoic v. IViison. !f^ley'${/Mdy)i:imr\tU!$, 
eupra. nt p. 558; oorrnw y. Uetheld (1855). 1 Jin. (K. e.)6y4 (*'prcinMim of 
iusuruiKW*’; (e^Calor meant policy). 

(а) (/I>osnefl T.O'/Msticf/ 1 187H). i L. R. Ir 284. wlicro it was considrrf^ 

that astaiulory measure of land had sup4Tscilod*a cuHlomarv mcAsurc 
among pcn.ons like the testaUir: compare fAvrek Proper/y Trueieee v. 
^vbiio irruefee (1007), 27 New Zealand Law Reports, 364 (statutory 
deflnilioD ofacouuiy); Jforfuii)T. InlnndUenenur. C'»fn0HSSvmsrs. 

eujtra (evidence of valuers as to mcauing tliey aMacbed to "Qoninal 
rent rejected). 

(б) jVoftiiB V. Fabrig^ (1774), Cowp. 161, per l/iid SfAVsmi.n. (^J.. 
at p. 174: IH Bora (Lwckcss) v. Pkiflipps (1803). 10 II. h. Oas. 624, 633. 
639, 640. correcting Ftflwrew v. ITtUiasts (1841), 3 Rost. 547 ; and sch 
title evuiexck. voT. xin., p. 430 . 

(c) As to the jorisdiction to conoet xoiKtiikca. foep. 630. anie. 

(d) Thus, no evidence can be giveo for the purptNio of filling up a iotAl 

blank in a vrill (TTfans LiiiXeton (1681), % Ca*. in Cb. 61 ; i^aylis and 
Ckurth V. A.-^. (1742). 2 Atk. 239; Hunt v. JfoH (1701). 3 Rro, C. C. 311 ; 
see Toylor v. iTicAordsoa (1853), 2 Drew. 16. howi'm, it ia clear 

that tbo gifts io which bUnka oeeurred were oliarirable, thnn if the amoiiut 
of tbe gift can be asoertaioed, the gift doc^anoi foil altogether, but the 
propertr li administered aoeordiag to tbe cyprU dortrial (Pusekrf r. 
Ports (1825). 2 Sim. k Si. 384); sm title i'luntxm, Vol. IV., pp. m 
et $eq. At fh fiHiog up blanks by eontiniclion alowc. »o p. 676. jmH. 

(s) As by ioaerCiDg a devise or bequeat oiniited by mistake of tbe 

(/) For note (/) see p. 636, posk 
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or contradict (/;) the terms of a vill, or ^enerallj to pro?e any testa- 
montary intontionn uf the testator not found in the will (ft), or even 
to rocnncile two contradictory clauses, and declare which of the two 
wan the teHlator's rojtl intention (t). 

Nu cvidonce is aiiriuHsible which is olTered to prove matters, not 
as constituting an ohligation accepted by the donee (ft), hut as to 
the toatumentary wishes of the testator not manifested in the way 
required by statute U\ 

1239. Where power is given by the will to the donoc to dispose of 
properly in jiccordance with \sjsbes verbally expressed by the 
tesiaUir, and tliero is no trust by iinpIicaUon in default of dis|tosition 
under the {xjaer, evidence is not admissible to show liU srisnes (m). 

1240. A testator cannot by his will prospectively create for himself 
a |N>wcr to dispose of liis property Ijy tin instrument not duly 
i^tocuU>d as a will or codicil, or hy parol; and evidence of uuy such 
instnirnoiil or ]>arol disposition is ihi'rvforo iiiarlmissiblo toshawhin 
teKtumerkUry wishes (n). 

On the question whether a gift is or is not in execution of a 

draftsman( \etchtirpk{Earl)7. Setfivrnh{('euntef* /Aoirrrffer)(1620).CMaild 
364 : Mwin v. ifrevA (1730). 3 Uru. rail. Cas. 607 : LangiUrn v. J^unggUm 
(IK34), S bli. (N. s.) 107, 214. Jl. L., wht*ro the court arrived at Ihu von* 
cluuioQ that an error in copying bad l>ccu made upon tlic inulrumont as it 
H(ood); uluirtcc irAiffon V. j/a«tc/l(I73U), 1 Atk. 41S,;»crLord lUnuwicxi, 
La'. As to tUe jurisdiction to correct mistukiM. see. further, p. 030, anU. 

if) As by changing the name or ib*mTi|rrioii of a Iccatee (IMmore v. 
Jioheih (I7U2), I Vvs. 412; J>uubeH»/ v. (ISI2), 12 Sim. 307; 

T. Jtrnkg (1600), b H. b. <*at. 173 ; Hf A7y. Tvttenhum v. A7y (ISUl). 
05 b. T. 452 (sa to wbicb case, hoacvcr, sec note (m),044, po»f)); or 
by iucludiiix a legatee among the {fcrsons referred to in a cooditioo 
frAcynay g (AorJ) CVits (15Ui). 5 Co. Hep. 66 a); or by varying the terms 
ti( a h'grtvy (^rtiryiVM v. Slomkam (1740). 2 Stra. 1361); or by adding 
**OJidi(joni to a legacy (Vccror'i ('ate (]o72). 4 Co. Rep. i a,4a ; Jja^renee 
T. /Ah/ipcU( 16>»V). 1 U. Rayni. 436). 

(y) ilampthirt v. Peirre (1751), 2 Vcs. Sen. 216, f<r Stdaxgf, M.R., at 
p. 317, where tbo ovidcuii' tendered and rejected with respect to one gift 
wau received as evidence of identiOcatiuo with regard I c another; (>lemcstren 
V. (tamlg (1635). 1 Keea, 3U9; //rova v. UingUp (1732), 2 Bam. (s. B.) 
IIS. Thus, no evidence can he gi^'en to pn^ve a trust when the terms of 
tbo will expressly give a beneOcial ioietrst. or tiee I'ertA {Zangham { Lody) v, 
X(jN/enf(16)6). 2ller. 6. perLordELDoK. f^0..atp. 17; irrtiiev. b'umwm 
(IKOO). h. U. 8 Eq. 673. 677 : Me ilitziabU. lluxuAU ▼. Oravefurd, [1902] 2 
CU. 763, C. A.), except in easi s of fraud (K> Spenewr'e IVill (J6S7). 67 L.T. 
619. C. A ); see p. 648. poll.* and titleTnusTS akd Tamaxs, p. SJ, 
anil. 

(A) Bertie v. Eufftfaitd (1696), 1 Sail. 231, 232; BennH v. Dmt (1725), 
2 y. Wms. 316. 318. 

<i) ITincA V. JAUk/Uld (1742), 2 Aik. 372: Be ByteaUr, Byteatef v. Clarke 
1X81). 16Cb. D. 17. C. A. 

(1) As to such eases, see p. 648. potl 

.U) /rrtsi r. SHilivan (1669). I4. R. 6 Eq. 673. 678; Brim y, Penny 
(WO). 3 De a. 6»Siu: 526. on appeal (1851), 3 Mae. & G. 546. 

(«) Hr Beiley, HetUy v. Hiifey, (1002] 2 Oh. 666. 

(ft) f/oAcrgAoA T. Ktftcsfti (1703), 2 Ves. 204; Jeknton v. BaU (1851), 5 
De G. 5( Sm< $5, 81; Be Faae. Pane v. Fom (1886), 2 T. L. K. 610; Be 
Hythf. Uyehp v. Clbtipibfrbiifi, [1804] 3 Cb. 622: and see Beynelde t. 
Kartnfkt (1854), 18 Beav. 417, where a reeidoary gift to the universal 
dooee after divtribaUon in aocordince with the testator’s fatnre directioas 
Was effsetive; lu ITafiA, Keenan v. Frswa (16111. 30 Zealand Law 
Heports, 1266. 
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power validly conferred upon him, the rules to admiBeiou of 
evidence as to the property of the testator are elsevhere (o). 

SC9-8ecT. 3 .—/or (}i4 Purjt 0 $e of hhulitU'nOon. 

1241. The worils of a testator'e will necessarily refiT to ra<‘ts and 
circumstances respecling his pn^itorly and his fatiiily and other 
persons and things; the turailing nod application of his wi^rdn 
cannot be ascertainctI without ovLienee of such facts and circum- 
stances (p). Evidence is tliorcforo aecesflarily adinissildo to hUosv 
facts and circuinstances corrciiponding.as far its po&sible, witli those 
referred to in the will, fur eianiplc, to show that jKirHone and 
property actually exist us <]cscril>od(7). 

The court, however, must first attempt tu construe the words of 
the will(r)^ and the question whotimr further evidence id to lie 
considered and what is tho roatoriality of tliat evidence depends on 
the question whelijor Umro is any snUjoi't winch the words 

1242. Tho evidence nocessarily adinitUsl may disci use some 
subject-mnUt r such that tho wards of tho will, alien cmiKlruod 
according to the usual nilo.^^r), in tho opinion cd the court plainly 
and uuamlnguou^^ly describi* Mich subject mat tor, and Uiat there is a 
plain, unambiguous and eifcctual(») gift \Yilli rrdcrunco to sucli 
subjuct muttor. In such u cium^ iIjc court does nut consider any 
fur tiler evi(Icuco(uh unless it is to find some other HuhjocUmatler to 
wind I the same words might i^piallv, or with a iiogligihlu varialLoi, 
l>o applicable {h). 

{a) See pp. CIS et itq.,anh; and liltoPowKKS, Vob XXNI., pn. SC, CS. 

(p) Jfocil. ilinroUa v. //HrocU< IS311), 0 M.^W.3U3. l^ird Aim 0 Ml, 
C.U.» at pp. 307, liOH i Tudor, i'. lieul ]*rop., 4i\i rd., p. 481). 

(7) ‘ * Y u u tu as I; mI n lit evidence t o »lio w who conn li t a to trm cluM of Uk c rH, 

and what cuuntitulis the property whicli is iUmlt with " {Skfrmti v. HovnU 
forti (IS73). S Ui. App. prr Jauks. li.J., at ,1. U2U : Sunfttrd v. HnUr» 
(IS(0h 1 Mur. 040. 0.13). '*11 the word Btaokur o be UHed. there must 
eviilencc to show* f hut tho field iu queslrou is Lls^'kacm " {//os d. i*r$tdy v. 
//oi/ow 4 Ad. Si- Kf. 70, 82). 

(r) Hr Srtil, Heal V- T/iyfor. [1804) 1 i'h. 310, 321 323, H. A. 

(»i Wlicro ihc evidciiue luay Ins inuU'riul, it u KCJwraU; adruittwl in tho 
tirsl iusLAUce, resiTvirkg I be ipieKtjon of its inateriaiity (Xoyrr v. Snyer, Junn 
V. Saifft (1849). 7 iluie. 377, 381). 

(I) As totbogcnml rules.eee p. 051,^io«t.* oe to deHerjplhniH of property 
and ibo effect of the Wills Act. J837 (7 Will. 4 L 1 I'ict. n. 25/, s. 24, k*o 
pp. 691 ^osl; os to doseriptiooe of donees, see p. 713. po$t. 

(n) As wheru thcr«^ arc existing porsuns and prnpeity to latiifj Uio 
words {thrvoud v. (hiffUK (1833), 4 l>e <1. M. 6( tb 748), 706, V. A.; 
JUiffard V. ihiifry (1806). L. K. 1 Eq. 378 ; lie Utoi Hffd v. Taylor, inpm, 
at p. 323 ; Jif Trimmfr, CrviidveU v. Tritnmer (ItKM), 91 Sj. T. 26). ’Hio 
fact that there is no wsod of the description, however, dooi not render 
evidence admissitlo where there ore indirstiens that the testator niade 

gift ill spite of his Igooranco vhothrr anj sucli person existed (i/clMrs 
V. Sebello (1792). ! Ves. 412 (to the children ot my sistJ^.t K., who was 
a Lun at the date of the will); i^ouheny v. (2842). 12 Sim. 607, 

318). As to gifts apparently to persons ooDH«siHtent, see p. 639, pesf. 

(o) See the cohhi cited in notes (e)-^f). p. C38. poet, nnd oo&pare 
/Z^i/hm v.^y ((8961, 18 Xcw South Wshs Law Keports (Etfuity). 1; JU 
Mulor, iSarnonlv. licltonfry (1898), 17 New ?^'*aland I.aw KeporU. 16u. 
Cnm in verbie Mi Ik anhiyui'oi iif, non debei admiUi vofawtafii yswiffA 
(Pig. lib. 32. 26). 

(8) Evidence of sorrouadiog nlrcQOiiUnccH is not exeluded in esses 
coDing under this eieeptioo ; see ooU (p), p. 639, poH. 
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TbuB, the court does not then admit any evidence adduced to 
Evidence ebow that the t^ldtor must have meant boine person or pro* 
Admissible perly different from that which his words plainly and unarn* 
Id a Court bi^eouHly describe (')» such as evidonee of the testators fuller 
of Con* hn owl6(1^11 of or iiiliniacy with other persons (d), or his want of 
knowledge of the perrs^jnso dcBcril*e<Ur\ or his haUt of describing 
KriJ^^theit any other pcrMin in the samo ternjH(/); or the state or value 
generally of the lui^lalor's |iro{»crty(47)» where the will itself does 
not make that Mute <>r value of jmiK>rtuucei/0; or his knowledge or 
msnagemenl(t), <ir the history W*). <>f the proi)erty or any part of 
it; or the tesUtorh liubiis of describing other property in the same 
terms (f). 

1243. Further evidence, howover. to the extent mentioned 

(r) Short V. If'iftoR, JitkeU'tf't {Ludg) t Juirilirt 0 i'l. A* Kin. 350| 

II. Iv.. TjnosL, 4XJ.. at p. ; Hr OcrrUHl't Trniii (ISO^). 1 ifm. k tl. 
-m. 30'1. 

(dj Hoitutt V. (teoO), J2 Viw. 27U (to lUc childrou cd U., wbum 

it WM not likely the tesutur would ; irthwtt v. (1M2}, 1 

y. ik C. Ch. Can. 654 (charily); Hr IKllhanw, Crrgonf v. Muirhtad 
134 L. T. .lo. 010. 

(«) Rt CowUit, Freihom y. Xnj>f>er, 2 Cli 316. 
if) Often V, Howard (1776), 1 iiro. C. C. 31 ('* ndulions; HUi$ y. 
//tfuilou (1878), lU til. i>. 236, 245 (*' childrrn "]; Ht ]‘ttTkrr, Ifentluim v. 
IhWu (iKSl), 17 <‘U. iK 262, t’. A.; lU Ingham v. Ha^ntr, ll8U4j 
3 <*b. 83. A. (Iiabit of cMlinjz by the n;iiiiu ** nim'"). 

(y) Hrown v. hangUy (1732). 2 Uorn. (a. o.) 118; fnrhi4iuiH {JAtrd) v. 
(1745). Amb. 33. 40; KeUrU x. A rZ/rU (1811). I ilMl A* 11.533.542; 
JUutman y. ^^ryer (1867), 3 th. App* 420, 421; Ht (Jrain^rr, i>airtt)n v. 

2 t^L. 756.0. A-, }Kr , it pp- 768, 769; 8. 0., 

auCnom. v. IhtwtOH, |t0o2| A. t*. I, wbrrc*. Kow^tit. tbv i{UOBtioii 

wusratbor of const ruction of ibo wilt ibuJi oi idriiiibouijon. 

{h) r^ueb cvidouco may Lh^coidc adiuiMublc (wh: tho ti^xi. infra) where 
Ibc deacrl|itioni aro not ctenr In tbo will, und nniotclliaiblv witboui taking 
«iiob ovideuce {yoHm'rruH v. i'cynlr (1785), 1 Ilfo. 0. 472. expluiued in 

Ifruct V. Dtniton (JKOl). 6 VcH. 385, 401 ; Z'oZ/»oy< r. I'oiftoyt (1822). Jac*. 
451 • A.'O. Y. O'rrdc, (1827). oiW iti Wigrriin, Kxlrinsic Kvidcuco, 
ApitoQtli.i, No. 11.: y?oy« V. IKillnmir (1831). 2 Kiiss. A M. 683; lirntmun 
V Fryer, tupra; U'aintn r. .lrvmfcZl(l876), U I. H. Kq. 53, 75, 0. A.); or 
wliere the tesUtor cxprtwAly makes tbc gifts by refcrcnco lo the amount 
4>f bin property (Bafivrfulc v. iJilUat (16)8), 1 Swan. 562; Drurt v. 
!ffni$0H, $upnt, explained in He iiwinyer, jjawtion y. Vigyint, tupra). 
As to lucb evidence for llie pur|>oM of proving the exercise of a power, 
HOC Uilo Powius. Vol. XXni., p. 36. 

(0 Dot d. /'reedy Y. iloliom (1835), 4 Ad. ^ £1. 76; Uorvood y. Griffith 
(3853), 4 De 0. M. & 0. 70Zi. 0. A., n^r Ti nsnu. L.J., at p. 708. The rule 
applies cepecially to cases w)<erc toe property is dcHcribcd by its local 
Hvcriptiou (Anon. (1567), l>yer, 261 b : )l oodden t. Otbeum (1590), C^. 
KJix- 674; Dot d. Broume x. Greening (1814), 3 M. & S. 171, 173; I}oe d. 
TyrvfU y. Lyjord (1616), 4 M. & S. ooU, 555: Doe d. Templtman v. .Vorftn 
(1833). 4 B. 4k Ad. 771; MilUr v. Twren ()832), 8 Biog. 244 ; /lomerx. 
ilomer (1876), 6 Oil. D. 768, 774, C. A ). 

{k) ififfani y. Bailey (1666), L. R. 1 Eq. 376 (gift of shares which bad 

be^ D doubled or subdivided). 

il) Dot d. ChieketUt t. Oxenden (1610). 3 Taunt. 147 ; Dot d. ChirhetUr 
y. iUftuien ()6I6), 4 Dow, 65, 11. L. (*' my esute of A. ; ende&ce not 
•diuissi)»W ^0 show testator's habit of including outlying property io this 
estate) : Doe d. Brown.x. Brown (1609), 11 East, 441 (devise of "copyhold 
estates "; evidence not sdistMiblc to show habit of describing certain 
freeholds (U copyhold): Dot d. TyrrZl v. Ilford, tnpra, at pp. .757, 568; 
h'pomt v. AwI<'(I 856), 26 Besv. 202, 2U7 ; ftao x. King (1864), 13 
L. R. Ir 63). 
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below (m), is oonbidertHl in all oUisr eases (n), and also in every ^kt. 1 
case where the further evidence is adduces) to show that the words BvldeDcs 
of the will equally, <»r with a neglif^blo variation (o), be Adznl^le . 
applicable to two or more suhjocts hi * C 9 ^ 

Thus, if the words were plainly and unambiguously Ratisfietl prior 
to, but not at, the date of the will, as. for example, whore tho iniraon 
described has dicd(ry), or tho projierty describod haa ceo^iiil hi con* Amblaaltj 
form to tlie description (r) liofore that date, (urthor evidonvo is 
admitted to discover some other subject existing at tbatdatoto 
which the words may rcfc^r as unJcrshHid by the tostator. 

Again, where tho words do not plainly and nnambiguoasly refer Suouc mU 
to any aubjttcl, as in cases whore, on adiitissbrn of the ovidonco 
necessarily Hduiittod, it U scon that tliev refer to more than one 
subject (e), or do not dcscril)0 any Kiibjuct oilher at all or only with 
inaccuracy (f), furthor evidcuce is i^mitUKl to discover tho true 
sul»joct to which the words muy refer (f?). 

Generally, where the wonls of tho will are meensibfe, that ie to WoMi 
say. have no reasonable application U) llm circiimslancoH proviHl(M. 
further evidence iaadinilUM to itiuHiviir Uie luuainug of tho words 
with referonco to which tho will iiiny have full olTtwt {<•), 


(m) As to cviiliiiKU! of ciremustuaccs. see p. 6tU, as to Ibe oseos 
in wbicfi ovidence ui intuntiou is adfiosHitilr^, lUic p. 043. 

(a) That is. wb<*ru tlwruiH not a plaiu uuainbisu^'us aoep. 037, ante. 

(o) As to whi*n MiuirocttUon aiuK'S \u this rcHp«M!t, si>u p. 0U, pc$i. 

{p) Ihe d. Tenptvman r. Afarnn U033). 4 li. & Ad. 771, prc Dssw.' 

V.J., at 7H3 (" almost any uvidcucc would lie a^ltoiiMiblo for •!.,i 
purpuse*’): Uenderton T« Ufmeruvn, jiUUoj 1 1. U. 353, 300 (dcacfipthm 
H. W. 11 '* accurately lalisQvd : cTidimoe of cireumstanoea admitted to 
sIkut that tv. K. H. aatufiud tlie d<raoription uridrrHtotNj by tbo lesUtur; 
cTidcRCf* thru admitted to ibow toauiur's inteation m to wJiiob of tho 
two he mean I'; this caso is cHUdsod, howuwr, in thiderliiil and Strahan, 
latcrprotafitm nf Wills and ScUloincnU, 2tid >*1, p. 10); Granl't. Grant 
OBTU), L. It. A i;. P. 3SM. 727. Kt. ('b. (as te v hich soe oolo (t). p. 045. 

t ifjsl); He fiwman. Dnwmnn r. liewman (IHUI). o T. L. It. 117 ('* t^dmiiod 
i. '*; evidence admitted that p^irson of that uarnc a lunatic, ua tnsleinr 
km«w ; IMward uounoonly vailed by htta Kdukuiid); Markt v. Mtarkn 
(lOOS). 40 ('anada .Supn*TDo i'uurt Ih porU. 2in tKiftto **m.v wjfv*' in wjU ^ 
oi t«it«Utor married, but livmc with a wuiiian imt Ifis wife). 

(o) Siringtr v. ryardifier (1S59), 4 Dv G’. & d. 4CS; lU //oUfvn. A'iCea v, 
Umtfen, [IUI2] 1 i'L. 435; sec. lurtUi^r,)». 01H>. 

(r) lUJnnruon. Kingv. IPtan,[I'.Hiaj 2 i;li. Ill ; bntc«iro]iarciCs Affay. 
Aiffsy ▼. .tlbiy (11112). .'10 Sot. Jo. 441, whore thu ovitloncc was treated as 
direct evidoDve of intention and excluded. 

- {$) yfilUr V. Tracers (1032), 0 Bing. 244, 247. 24H Atni^iguiUu v€rlH>rum 
In ten#, oen^Adionc luppUfor; mtsi yuod tj^fatU tfrilur aialiiyvHA rert^ra* 
lion9pieii foUifur (Bacon, 5Uxims, reg. 25). 

(I) Afl to inaccuracy of deAcriptious see pp. 6H4 eiteg., post. 

(a) MilUr r. fr/trert, tupra, at p. 240. Aa to i iio rule JuUa dcmQmtraHo 
nen noret, see p. 005, p9$t. 

(6) See tbe coses cited in noteo (4), (e). p. 64<). puet, ud p. 005, post; 
these oascA are not orenuied by Biggina v. (10O2| A. V.. 1: hoc 

Ba Olat$ingieii» OtnaingUm v. PalUu, (lOiMij 2 rb. 3<s>; /a tha TVtZf of 
Cam, J^nsMA v. f'ain. [)UI3] Vietorian f^w Jh*|>orU, 60 . 57, 60. 

(a) i>M d. Ri$€oek$ v. //iicocAi (I03bh 5 M. 6; W. df/i, 3(8; Short v. 
ITtliM, Bnelfg't (L«iv) CAan'Iiss (1842). 8 fd. B Fin. 355. 11. L.» per 
TmoAL, C.J., at p. 505; ** ubero any doubt ari^ s u|>oo the true mum 
and meaning of the words ibemevlvei.or any diiHvultj u to tbcir applir.a* 
tioo under the snnoundin;; vircututancea" : Ut Otatnagion, Gkatingion 
T. FolUU, lupra, at p. 313; Wigram, Extrinsic Cvidenoe. 3rd ed., p. 42, 
Proposition 111. 
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1244. In all such eases, for the purpose of <1etermining (he object 
of tbe testabirs bounty (cfi, or the subject of disposition (A or the 
quauUty of interest intended io be given by the trill (f), or the other 
persons anrl things de-scribed by the will (<f)y and the facts and 
circumstances (hero referred to, a court of construction may, and 
miiKt (/i), inijuire into every matorial fact relating to the person 
or thing said to be idantiOed by that description, as, for example, 
to the |>erson daiining to be that object, or the property said to bo 
the subject of dis]K>siiion, and into the circumstances of the testator 
and of his family and affairs (i). 

For the aarae purismo evidenreia rrceivablc, further, to enable 
the court bo ascertain all the is^rsons and facts which were known 
to the tesiaior at the time when be made bis will (A'), and thus to 


(d) Fur examplfs <if coutruclion with the aid of evidence* w io the 
rircutnftaAn<9 of tiic douce, or uf dei^iidons tbut rvidonco admueiUe, 
iwG -d V. ji/ajm(I7M), 3 Vc». HS (gifts to “ W. (i. '' and *‘Mra ; 
I'Hw V. Pag 0 ! (J70d), 4 V«. 070 (eiirisliaii name left blank); Dof. d. U 
{Jhemliery.i/uthiifnils ()SSO).3 IJ. A Aid. C3C(1o n..Mxond (ton ot J. Jf., 
he heing the third son); rVisioyt Ulithdeit I 11. L. Vm. 

77b (to Mcoiid son of B. W. of J.., shown by the cirenniMancvK to otesu 
•emind son ol ,1. W. of ],.); y/rnwtroai v. A/AiijiioH (IbW), JO Harr. 3*13; 

W’alUr, IFAife v. AVofe# (JSU9). SO h. T. 7tH, ('. A. (“danghlerHof S. 
shnwn to moan tiMern of .*).). Aa to rniiole7u*rif»tioii of chanrh'A ni>d the 
cviiJcneoadmiMiWeUieiTon.MotiUeCiURiTj|:$, Vol. IV.. pp. I fa), ICS, J5S. 

(<) As, fur iiiAtanec. with regard Io what h rompruoil ia n given 
doscriplion {GoodliU$ d. AW/ord v. yosfJfcni (1813). ) M. A; 1^. 200, 301; 
Mnn/vni v. i»oUx#<l8ie), J Mrr. 040, 053 ; Otrdrn v. I’lifHeu (IKCO), 2 Uuk«. 
300, 318; lU Ot^»Mngfon, v. FvUiU, lHSJ0]2f;h, 3iir> (‘'rrai 

CHlftio ’* wlirre trslnlnx had only nrocoedic of snU* of toaI eMlotc); “ all facts 
relating to the KubjeiH-instU^r arid oljjt^el. of iho device, such ua that it waa 
or was not in the jnwwwion of the l<‘^Iato^, the mudo of nrrjuiring i(, llui 
li>eal Ailnation. and the diHtrihiilion of iho property nro admlHible** 
rrmidemna v. J/ortin (IS33), 4 H. 6i Ad. 77J, 705). Whore tlio 
4lovieu is oi laud iu a particular parisli, etidroce of grpjvjul rrpulation aa 
to whether tliolaud^i m question arc in that paritib or not i% admissible 
{Aiiiitrf V. .Ulm$ (IHSS), 1 If. A; N. 22.^ 

(f) Lovf V. UvnUitgfOKrr {Lurd) (1824). 4 Rum. fi32, n.; HlHutlrll y, 
(1841), II 407, 486; JMs/iKood v. J/n^fifac, [1801) 3 Ch. 
300. 36.*>, 350. 366, 37?, (I. A. (evidcuco of local eustouu* of cultivatiou, 
including culling of beceh treea, and pravtiee with regard to treatmout 
of proceeds as income or rupitol, and to rights of limited owners). 

( 7 ) TAomwa and FujUr v. ntmpfnutnll (i84D), 13 Jur. 814 (description 
of lormer will exceptvd from rorueatlon). 

An$Ue v. A>/m*, sirpro, per IHumwkli., U., at pp. 232. 233- 
(4) Dot d. CorsT, Lanqton (1831), 2 B. A Ad. 680. 080, 694 ; v. 
JfelfM, fwprrt. ^Droving Wigrani, Kxlrittaic Kridence, 3rd cd., p. 61, 
Proposition V.. wliichproceeds a*<fnllows• "The same (it ia conceived) 
is true of every other disputed |toint respecting which It can bo shown 
that a knowledge of extrinsic facts can lu any n.iy be made Ancillary to 
the right interpretatloo of a (ealnior's words'* (but see p. C47 po/f)* 
Vashvood V. J/agnuis. sapw ,* Baft6ii;y T. Ihrau (1874), 8 I , R. C. L. 516 
(tesiator'a roUgious views). 

(t) At. for Jnatiince. hia knowhdue of persons liaving a oerlain chriaiiau 
aama (ia lA# Uoodt aj JU Rata : (1877), 2 P. J). where the surname waa 
omitted) or surname 'a TfNsa(1864). 2 Bern, k M. 504.509, 

w^ra ihi‘ ehrisUan naiaa waa oioiited; aod see Ort ^ r ^ v. (1862), 
9 Hare, 70 k 1; his on dsn tending of what was the name of a certain pmoo 
Hrml.iUw(l836),2y.A'C. (SX.) 72, 88; Cuiaoyi { J ^ rd ) t. 
Biw»d4U(184bb ) H. L. Cu. 778,785; S.C..fu5fiom. r. ciodefon* 
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place itself io tbe testator's position (Q. The court, it has been said, 
pots itself into the testator's arm*ebair (mV Tlu^e facts and cir> 
comstances, eTidence of which may be given, tuay be called the 
material circatnstances. 

This principle, however, of tbe conrt putting itself in the testator's 
position na^ be of no assistance where the subject-matter of tbe 
particular dispute was not in existence at the date of his wiU(N). 

1245. Evidence is not admissihlo in a court of construction 
directly to prove a mistake in the will in describmg property or any 


(1S41), 11 Sim. 467, 470, 4S6); Uts knowWgo that a persoa who oiiKht 
take under tbo description of tbe donee vss dead (ifr Wkorwood, Ogle v. 
Shifborr^ {Lord) (1SS7), Zi Cb. U. 446, 4GU, C- A.; see jSinsprr v. 
Oordifief (1659), 4 Fie G. & J. 466, 471); hie knowlsd^ of tbe »taU» of 
bU own or a particular family d. Tk^ma* v. /leynvH (1640), 

Ad. Zi £1. 431; Oo^ings v. G^idinge (1749}, 1 V'rn. 8rn. 33]; Ji'a 
Grepery'i ^^eWentent And tViO ()Hd5). 34 Jlcav. BiHi; Jfe Toi/lor, I'ltxtl y. 
Uammond (1H66), 74Cb. D. 206.0. A.; and too p. 6K0. poMt; for oxainpItH 
M rejiards Jei;itiinacj. seo p. 736. peel); his koowledtso ibat one member 
of u family was amply provided for, aboaiug hi« nmiive Im loakiiig a 
parlii'ular dieiHwitiou excoplini; that member (//vdgMH v. Cfarir (IKSO), 
I lie G. V. K .1. 394, 307. 30K, C. A.). liapj»eari tbai kuciwlMlKr of tim 
sfato of a eousiire or remoter relativa'a family is not prfHiiitiod (Cnmk v. 
tfAilley (1657). 7 Dr G. M. & 0. 460. 406; JCe llethfrt'M Tnt$U (I66n>, 
Idohn. &H. 121,124). Evideneo of the teetatnr'M knowb'dae of or Jrieod- 
skip with an object sJIc^d to be the donee deacrilHMl. u? of the deffrt'o^ of 
hii intimacy iritb such objocCa. woh admitted in King'$ /ol 

T. WheUdon (16r>4). 16 Beav. 30; He Felikarn'e (/irtdoel) IVtU 
(1665), I K. (k il. 62H; He Grfgory'e Settlement and B tU. t«pni {one 
olAimant, teitator's g^son); 6e SobU'e Tru$t$ (IK7n). U i. K, Kt\. 
140; Fa the Oeofln of rvokfif (1679), 31/. U. Jr. 21; tn tke Goode of Hfoke 
(1691). 6?. J». 217 ; /'kclaa r. (1667), 19 L. K. Jr. 177; Vumut 

T. FhMT (IHKH). 36 W. R. 621 ; In Ike GocHm of CknppeU, (16941 F. 96; 
lU Jhnle, lUitlf v. Hojful HoepiUtlfor (l60O)> 0 T. L. If. 3ti6 : 

compaie Ke Jeffery, Huaey v. Jeffery, [19141 376; and sou p. 07i, 

poll; in the coso of a gift to a Parity, evidnice of bis flu)mrribing fo a 
particular r.liarity js aduiisaihjA; see tiGo f^CAKtriKM. Vol. JV., p. J56. 

(f) /fe dwrAiiritTni«l( 1963). 1 Sm. 6((r. 362.390: IfcmaeeoHiv. Atkineon 
(1853). 10 Haro, 345. per Wooi». V.-C. at o. 3|H. adopted in Okartrr 
V. CAarIcf (1874), L. R. 7 H . L. 364, per JLord Gackks, L.(^, at p. 377. and 
ifiMsbury v. iroftor. [1901] A. C. 187. per Lord llALsai Ky. F„f.:.. at 
p. 169; Re Eve, Edvnrde v. Bufsc, (19991 1 Ch. 796, 7li9; SUngthy v. 
Grainger (1859). 7 U. L. Cas. 273, /wr Lord RiitGsnowN. at p. 298 ; River 
Went CommUeionere v. Adnmeon (1877), 2 App. t'as. 743, 763. 764; He 
GibVe, MarUn v. Ifnrding, [19^7] 1 (3). 465. 469. The obkot of siieb 
evidence is not for tbe purpose of speculating upon what the teslalor's 
intention may have been, but of ascertaining wbHber tbe oircuniilaiicci 
by which he was surrounded afford a^ certain indication of his ioten* 
tion (ifkarAveh ▼. Pennant (1852). 9 Hare. 551. i»er Ttmvta, V.-C., at 
p. 552). 

(») Boyoe v. CMk(]86fJ), 24 Ch. D. 53. C. A., pet Jam», L.J., atp. 56 : 
Clifford V. Koe (1990), 5 App. Caa. 447, per Lord flATHZRLET, at p. 462 ; 
rUtgerald v. Ryan, [1699] 2 L R. 637, per O^Banw. C J.. at p. 656; 
** I shall oDdeavoar to find ao annehaii in bis bouse . . . the rode seat 
upon which he sat will suffice *’ ; lU Vaughan, fieoU ▼. BriRsk and Fom^ 
School Sooiely (1901), 17 T. L. B. 276, 279; Ht Hyke». Sykoe t. Sykn, 
[1609] 8 Cb. 841.C. A..p<rFABwmu., L.J., atp. 251; Wilkt. F4Z2f,[l909] 
I I. n. 266, 276. G. A Aa to a distinction between tbe oonstruction of 
eontraeta and that of wills in tbia napeet. see Gtani v. OraeU (1670), L. K. 
6 a?. 727, Ex. wr BLACom. J.. at pp. 726, 716. 

(a) Ro Price. Prioo t. Hetolon. [1905] 2 Cb. 55. 58. 
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donee (o); hni where on eonstmcticm of the wordi of the will it ii 
clear that there b a miatake, oTidenee of aurrooBding cieeum* 
btaocee (p) becomee adaiaHible to prote how the miatake arose, in 
order to ideotifj the tree eobject (gX 

Evidence is Emitted, therefore, of the habits of the teetator(f)t 
as, lor example, the practice of the testator to call a certain person 
by a nickname (i) or other name by which he was not commonly 
known (t), bat by which be is described in the will. SimilarlT, 
with regard to a description of property which is not accurately 
satisfied as ordinarily understood, evidenoe is admitted of the 
testator’s habit of dealing with certab property under that descrip- 
tion and of its accuracy as be understood it (uX 

When any subject is thus discovered which not only is within 
the words of the instrument, but exhausts the whole of those words, 
then tbo investigation must stop; the court takes that interpreta¬ 
tion and does not go further (a), unless it is shown that another 
interpretation also exhausts tbo words (6) and that there is an 
equivocation, or ambiguity arising from ^e circumstances (c). 

Evidence merely indicative of an improbabilitv that the testator 
intendcMl to benefit certain persons is inadmissible unless a ground 
(or that evidence is first m^e by proving that there is some other 
class which might poesibly take under ibe description (d). 

( 9 ) St'S p. eSO. anU. 

(p) Such cvidsQoe mut net aiuotuit tn direct erid^oe of the testator's 
intentiou: lor example, evidcDoe that by a mistake of the diaftamao a 
name hM been omittM or ehanged would be inadmissible for this purpose s 
see pp. 036, 636. <ml«. 

(^) ▼. ifttdiMy (1707). $ Vee. 30 c; Ztad^evi ▼. (1846), 

9 bcav. 36S. where it jji explained that tbo doubts as to the soundness of 
Sfiu‘(»od r. Mildmay, nrpra. expressed io Milkr r. Trtitffrti (1832), 8 Bing. 
244. and IMm d. Uiitoei$ v. ffMOoebs (1839), 6 M. & W. 563, were founds 
OD a misapprebeDSioD ; see FindhUr ▼. (1804] 1 1. R» 618. 

(r) iismoteont v. AikinMyn (1653), 10 Hare, 345, 340. 

(s) Edyt V. Saiubury (1740), Amb. 70. 71; Gooding# v. Goodisg# (1748), 
1 Vte. Sen. 231; IMvnt v. i<W 0 #f (1753), Amb. 175 (to John S.,'* the 
ti^U^or oailing him " Jaehj '*). 

(t) liMumont T. Fell (1723), 2 P. Wins. 141, as to which case see, 

however, Jfostya ▼. if5#fym (1854), 6 U. L. Cm. 155. 168: Porjon# t. 
Pcrtoii# (1781), 1 Yes. 208; S# Psttham’i (Bnd«4) WiU TrmU (1855), 
1 K. 6c J. 628 ; Lti v. Pain (1845), 4 Hare, 201,251; Andrew# v. Andrews 
(1885), 15 L. B. Ir. 189, C. A.; BaOfn^, Scnwlr. 0/n«r, [1808} 1 €k 
eu, C. A. ** If these names should occur in hii will, they could only be 
srplaiawl and eoasfrued by aid of evidence to show the tense in wuoh 
he used them in like manner as if hk will were written io cipher or in a 
fossign laogaage" (An d. ilUtocki v. Hifcoeh (1839), 6 M. A W. 383, 
per f^rd Abixckb, C.B., at p. 368). It seems, however, that this type of 
evidenoe should not be retieu upon where there is sufficient evidenoe of 
other oirenmstaoeea to render the will inUUigibl^; see (Xord) v. 

iUHKcIeB (1848). I H. L. Oas. 778. 78ri : .S. C., cub 4um». BlvnAeU v. Gtad^ 
#ioM (1841), 11 Sim. 487, 470, 486; compare pp. 637, 638, ank. 

Doc d. BeorA v^Jersry (BoH) (1825). ZB. AC. 870: BiilkU v» 
rsre/uviid (1848). I H. L. Cm. 472: ffsbb v. Byng (1855), 1 K. A J. 580; 
OMih; V Fm (1871), L. E. 11 Eq. 542; Jenninei v. JewaMC# (1877), 1 
la R. Ir 6,^2 

(a) ir#bb V. BfM (1855}» 1 K. A J. 580, per Woon, Y.-C., at p. 585. 

(b) Bhsrratt v. iTswOM (1873), 8 Ch. ipp. 928. 930. 

(o) Aa to the meaning of *' equivoeatioa,'* see p. 8^ psid. 

(d) ShtrreB v. ifouf^sre^ siifra, mv Msluib, at p. 931. Ai to 
csfss where such evidence k adaWble, see p, 848, posi 
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tM6. Where after the edmiaeioii of the endenee ol the iDatenal 
eiroomstoncee the langoege of the teetetor remami AmUgnooe Cf 
obecore, then, except in the case of equiroeation {e\ no further 
erideDoe, irbetber of the testator'a intention or a miKtalM in the 
description or of a mistake in copying the will or otherwise, is 
adzms8ible(/), and the gift may be void for uncertainty (< 7 )* 

1347. In cases where it is shown that from some of the circum* 
stanoes admitted in evidence (b) there is an e<|uivocitiou (0 iu the 
description of some person or thing, and that evidence of the 
surrounding ciruumataneas is insuQicieiit torwolve the ambiguity (1), 

(j) Seethe teit, infm. 

{/) Wigram, ExtriaAio Evidcuoe, 9rd ed., p. SS, Propositioii VI. Thus, 
deeUratioDe by the teetator se to the persona or property be cii5aut to 
iociude ander a particular deaoriptioD, or exprcaaioiu 01 iMUiaontary 
Inteationa ia favour of particular pWsoas who i&iglit be ao dcaenbod, aro 
iuadmiaaible (IVftUii V. Zwnr (1718), lo Ifod. Kop. 4IS, 4J7; AndrtwnT. 
Dobson (1768), I Cos, Kq. Caa. 4Sd; Do« d. JfiMck* v. (IS39), 6 

M. & W.S63: Martin t. /Mnl7«viafr(ie40). Slteav. 816,818; i>oa d. 

T. Hubbard(1S0<*), 15 Q. B. 287; Danglnt v. F^Uowi (1863), Kav, Hi* 
Btrna$can\ v. AlUiuMi (1863), 10 Haro, 346, 348; f>raA4 t. (1880), 
6 H. h. Caa. 178. 177; v. Heaar (1861), 89 Beav. 422 ; /fuUtma 

T. SulUvon {\mh 4 h B. £q. 457. 460; Ha IngU'i TruiU (187l),L.1(.n 
£q. 678,587 ; J^afrar v. Bi. Colkorifia'i C/oUrsf, Cambridya (1873). h. It. 18 
Eq. 19, 81: OhnrUr ▼. Ob^trUr (1874), L. U. 7 II. U 364. 370. 876. 388: 
fiak^r y. K«r (IS82), 11 L. K. Ir. 3, 17 ; JU Btff, Tottenham r. J?ly (180J). 
65 L. T. 468 (aa to which asm aee note («), p. 644, puai): Be Whonrood, 
OgU T. Sherbet (Lord) (1887), 84 Cb.I>. 446, 460,0. A.; Ha Tayhr i Aok 
T. Bammond (1686), 34 Ch. D. 865. 858. C. A.; Pcian t. Omerod, \! ^92] 
P. 247; Doy>ne t. Bh^ttd {1894), 71 L. T. 892; R$VheadU, liiehn v i/oft. 
[1900] 2 Oh. 680. 684. C. A. : Be Ohenaweik, Ward y. [hreUey (1901), 17 
T. h. R.515; If'Husk y. M^Hngh, fl908] 11. H. 156.169). Thai, a \^‘y 
to a debtor is prtMid faeie not a ^eaae to him of hW debt (Ha Tinline, nlder 
T. Tiniine ( 1918) . 56 Sol. Jo. 81 0 : aee title Exsc CTOM a ku Ai> tti Kisrs atom , 
Vol XIV., pp 268. 889), aod extrlasio evide'ioe ii not adnutted to show 
that br the fei^acj the taatator iotendad to r >leiae tho debt (H» Tiniine, 
BUiery. Tinliaa. aapra; Selwin y. Brmen (I^JS). 8 0ro. Pari. Caa. 607), 
although euoh evideuee may be omitted, not to ahow aneh inteotioo, but 
to show some extraoeoua aot oonatitating a mleaao apart from the will 
(Orw V. «^prt^(1849).6Uare.558; S. 0..ooappeal(1850), 2Mao. drO. 113; 
Peaeey. aain$ (1858), 11 Hare, 151. 164). 1 q a*court of probate, on the 
other hand, in caaeo where the queaHoif relates to the factum of the will, 
luch ovidenee ia admiisible in a doubtful ambiguooa case, at all eve&ta 
i! the declarations were made before the will {Ihe d. Hlltir y. //ardy (1836), 
1 Mood. & R. 586: i>Md.5teUerMiT.Palsier (1851). 16 Q. B. 747). 

(o) DoWfWv. ^w«W( 1758), Afflb. 176; Thomae d.Bvatti v. Ttemat (1706). 
6 Tern Rep. 671; Ihe 4. Haytor t. JotnetlU (1802), 3 East. 178 ; Drake 
T. Drake, eupra; Eiehardeeny. lfa<toa(l833). 4 Ii. &Ad. 787; Se Stephen- 
aoA. DemUdeen v. Booibef, [1897] 1 Cb. 75,0. A. In ctwaa of oharitablo gifts 
^ lift may not be void, but may be administered ey-pr4« {RefJUr^Beci^ 
(1866), 8 S. Si J. 615; ^BaUman, WaUaee v. (191 J),27 T.L. u. 

313 (charitable gift, whm ihe oonrmatlons with solieftor preparing will 
were eiolnded); see title (^Hanmns, ToJ. IV.. p. 156). 

(h) The fact that, if the doMription is hj name, the equivoeetion is 

shown on ihe face ol the will, does not eielude the role {Dae d. Oa^ y 
Neede (1886), 8 M. Si W. 189. 141. following Dae d. Mtfrgan v. Morgan 
(1988), 1 Cr. SiM. 835). , 

(i) Baeon, Maximi. reg. 86; and aee p. 644. post 

(b) Hsoiy v.Haaly(l875).9I. R. Eq. 4i8,;wf .SirrjjVAW, M.B , at p. 48U 
* 1 am one of thosa who think that parol eTioenre in caaso of tfak deocripCion 
ought te bo a matter of the last reaort**; aee ElphlAfteoe, Introduction 
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then evidence hae been admitted to prove tbe testator's declsrstione 
of his intention as to vhich of the persons and things eo described 
was meant by him (i). 

Ad equivocation in this sense arises when tbe description in the 
will, considered in the light of tbe context, is on tbe face of it apt 
to describe and detorniinc, unambiguously and without obscurity 
at the timo when the subject is to be ascertained (w), any of two or 


to CoDvejftncing, Gtii cd., p. 35; and note («), p. 045, pett In OartUsi 
V. (JaftUs$ (Ibie), J M<*r. 3S4 ; Doe d. Tkowuii v. Bejfnon (I$4U), 13 Ad. 
4 l UL 431: iUtnwliU v. irAriua (1847), 16 L. J. (Cli.) 434; Jegeriet T. 
Mickell (1855). 3u J6: PAilfipt V. Jiarior (1853), 1 Siu. k U. 

DH3; Ue KiiofH's TtumU (U71). 7 Ch. App. 170. it sppeara that the only 
evidf i(4*e Ui fact admitted was evidence of the oironusuuocs of the ti.'stutor 
and dun (Ml. and not evidence of declarations of the U'stalor. or other 
«videoC4t of his iiiteiitioo. la KepwliU v. IVAriuft. ispra, on ap[u'al (not 
roported),itus»id that the evidoiicoof iatcatioo uascousidcrod ooaclusiTe; 

He Feithtm'e {Druiejet) trill TrtuU (1865), 1 K. 4^ .1. .53H, prr Wooi>. V.-O., 
alp. 632. E videuce of the sarroundiuftcircutusf aneea in such acose includes 
evidence of tho intiwacy of the UsUtor with the various olaitnauU, tbo 
presumption b«*inc that the testator inteoded that person whom ho knew 
Mt; see p. 071, poet. 

(l) Jonee r. Aewnum (176U), I Wot. Bl. OO; Doe d. Moraan v. Morgan 

(1832), J Cr. A M. 235; Ihe d. ilord r. (IS3C), ZM. it VV. J20; 
FUmina v. (1862), 111. A C. 242 ; Pktlan v. Alaftcrp (1887), Hi 

L. li. Ir. 177; hoo also A.^0. v. Undeou (1720). 1 P. Wms. G74; compare 
He JeJfenj, Nueery v. Jeffery, [1014] I <'h. 375: and the cases io uoto (o), 
V. 645. poet, whore inaccuracies occurred. The rule is kUo stated in dicta 
Iu the following oases, namely: t'keyney'e {Lord) Oiuf (1581), 5 t'o. Hop. 
68 0,68 b, per Wr.iT and AKiikiKenK, C.JJ., citing Ftynd v.Peynel (1373), 
3*.B.47 Kdw.a.ieh; i^iMd<ww's(W)Cas0(l7l2),loMod.Kop.U6.]aO; 
J)oe d. Uiecocke v. I/inrocke (1839). 5 AI. A \V. 3CS. per Lord Abinger, C.B., 
Ht p. 368 ; He Filrert*$ TrdeU,/atpni, pet L.J., at p. 173 ; CAarfer t. 

F-harUr (1874). h. K. 7 H. L. 364, per Lord Uikui 9POR1>. at p. 370, and 
Lord L.C., at p. 377. Some of tbe above decisions ana dicta were 

conxidorod in lienneU v. ifarsAsIf (1856). 2 K. A *1. 740, nlim, however, 
thv oharaclor of the parol evidence held admissible is not stated. In He 
Mayo» Cheeier v. A'etrl, [19U1J 1 Oh. 404, Farwkix, J.. at p. 406, said that 
the Court of Ap)»eal might some tiioo have to di'tcrmuie how far the eases 
aUitwing such evidence of mtention are consistent with the Wills Act, 1837 
(7 WilL 4 it 1 Viot. c. 26); see also Wigram, Extrinsic Evidence. 3rd ed., 
p. 101. PropoaitkiD VK. ; and as to tbe cases where tbe rule has b^n 
stated in relation to tbe interprotation of instruments twler visM»see ti^ 
Deeps avd Otbeb Ikbtruhekts, Voh X., p. 454. 

(m) As to tbo rules of construction relating to the time for ascertaiDing 
tho property giveo. see p. 691, posf; and for ascertaibing the donee, p.713. 
j>osf. It has Men held that where a donee is described by name, and 
there hat been a person in existezice known to the testator answering to 
the exact description of the donee, while at tbe date of the will or of the 
death of the testator there is no such person, parol evidouoe is admissible 
to prove not only tbe testator's intimacy with a person who exists to 
whom a lufScient part of the description is applicable, but even bis 
intention to make ue gift to that person (^ BaltUmy Eve* v. ^olifow. 
[1^12] 1 Ch. 43A not folIowiAg Be Ely, ToUenham v. Ely (1891). 65 L. T. 
ii'2. M being disapproved by Faewbll, J., in Be 0/aer, 5a«u<l v. O/wvr, 
[1903] I crb. 60. 63. C. A., and following Be BIocAimw (1852). 18 Bear. 
377 ^ In Be Sly, ToUoniMm v. £iy, supra, the evidence relied on 
me^ly went to prove mtention, ana was held inadmisaible as such; 
It is submitted tnat the disapproTal of Farwell, J., of the dociaion 
in this casT' did not etteod to the roKs decidendi (see Re Mayo, Vheeier 
V. XstH, supro. at p. 406); but that it was meant that tbe eseo 
ought to have been decided otherwise on evidence, properly admissible, of 
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more different eubjecta, either accurately (m) or subjeot to ioaceuraeiae 
which are blanke io the descriptioD or which hare to be rejected 
ae a false deacriptioo ztot applying to anyone {o) or are otberwiie 
n^l]gible(p). Ab equirocation does not arise where part of the 
description applies k) one subject and another j^art to another 
subject ((;); or in cases where from the oonteit of tlio whole will (r), 
or by the aid of any canon of constniction oppUeable to the will {i\ 

tbe tunounding oircuoucaueve, includioK (be knowledj^ of t)jo ie»t»tDr w 
to the death of the penoD described ; we /• U« IKitf e/ Leyekh*. AekMen 
T. O'ifMro, [I906J Victorian Law Keports. 607. 601» IH)3» where tU Ki\/, 
TcUtnhim r. £l|r (1891), 66 L. T. 452, is explained. In v. (lardiiuw 

(1669). 4 De G. & J. 466, the oaeo was decided on *'flaob part of the 
erideuoe as is aduiissiblo," and the eridiniee e( jnuution « as nut alluded to. 
Iji (bis respect He ltla<kin<M (1662), 16 Hoar. 377, oud Re ilAUtan, Ricen v. 
//tfhfuH, {1912J1 CL. 436, are dilticuit io reconcile with Ihe d. JlUfceJce v. 
JUtcocke (1639). 6 U. 4( W. 303, and other ooeui where evidence of iiiteu* 
tion was excluded ; we note (/), p. 643. oele. 

{%) tVberu tbe donee is dewHotHi by a cliristian iiauie, and ere 
found two jwraoiiH. one havju^ that uaiuo only, and Uiu other bavinit that 
name wiili oiLen, tins hae U^cn troaird as an arenrute dftcri|ilion under 
this rule, and an equivocation lias hei*n held lu anw* {JUnneii v. Marthtiil 
(1650), 2 K. df J. 74U; Ue Weltierlvu Mort^igrd RhUtUe (1677), 7 <1i> \K 
197. lOO, where, however, tho division is ako sufliciently f^imndod un 
evidence of material oircuiustaiiC4*i; and sue U$ IhiUton, Kwm v. //rikhm, 
lypni). 

(o) trice T. tn^e (1790), 4 Yce. 670(hltnk]; bfiU v. UotU (1621). Madd. 
St G. 102 (name wroni:); Currksi r. l-nrcUte (1610). ) iler* 366 (**t9 
Kulari C. tny nepbew tbe son ni JtMM^ph V vbo kteiator bavins iwo 
nephews Kobert,aDd no hrotber Joseph). TLew three eases wereeipmiuod 
in Do€ d. Uiscoeke v. Uiecorkt, sepro, per i^rd AaiKnan, C.U., at p. <70, 
tho ioaccurale port of the ilescriptiou being nither a un^re blank or 
applicable to no person at all; toe also Ocm&r v. Gamsr (166U), 29 
Hear. 114 (a setllomcnt on ** J. ii. of S.. and K. bis wife,*' there being a 
J. G. of H. whose wife's UHino was K., a oiree of the settlor; and a J. G. 
of 1).. whose wife was U.): In the Eelak of ilMuck, 119U6J I'. 129 (** oiy 
groj id daughter /* there Iwiog three) 

<p) Unnilerton v. Uendtreon, [1906] 1 1. B. 53 (Uiacourat^y of oame, ae 
unuerstood by the U*«tator). 

(y) Doe d. iliecocke v. Ilitcvcke swpm ; i^smrisooat w. Atkinecn (1653). 
10 hare, 346, 346, 349 : CkarUr v. TA/xrfer (1674). L. K. 7 Ii. h. 364 ; Jn 
theOoodtoJChiippeU,[m4iV.1^^. In in (ArGM4^o//lruks(1661), 6P.I>. 
217, the evidence of intention was not relied upon. 

(r) Doe d. Weetluke v. WeeiUike (1620). 4 B. & Aid. 67 (to *U. W. my 
brother and •S. W. my brother’s son,'* there being two potaons S. VV., sous 
of brothers of the iesialor). 

(<) In lf'«65cr v. CorbeU (1673). L. B. 16 £q. 615, one of the penons was 
described clearly in another pan of the will, and tbe preeumptiun as to 
repeated words (see p. 681, posl) was applied ^ compare Uealy v. Heaiy 
(1676), 9 1. K. Kq. 416. In i)oe d. Jforjoa v. iforyos (1632), 1 Or. & M. 
236, a aimiUr case, this presumption was not olludi'd to, and ovidouce of 
inleatioD was admitted ; and in /'Aebm v. SliUtf.ry (1867), 19 L. it. Ir. 177. 
it was excluded by the context, and evidonce of ioteution was admitted. 
In Be FiiK v. Bayner, (1894] 2 ^'h. 63. C A., one of tbe persons 

claiming was illegitimate ; the preaamptiou as to legitimacy (see p. 736, 
poet) was applied, and evidence of ioientioM was eidodod. In Iw ike 
Goode ofAekion, [1892] P. 63, this presumption wsa excluded by the terms 
of the will; the description was accordingly held apnllcable to both the 
legitimate and illegitimate claimants, and evidx*uoe of •uteatioa was hold 
admissible. In Grant v. ^raiif (167U), L. K. 6 C. P. 380, 727, £x. Ch., 
where the devise was to ** my nephew J. 0..” and the testator had both a 
nephew and a nephew by affinity of that name, eridenoe was held 
adokissible to show the relation in which they respectively stood to the 
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BfOT.l. or irom th6 circamBtancee of the case properly admissible in 
SfldeBce evidence (0^ it can be gathered which of the different eabjects wae 
Adfldsdbie iDteuded: nor dooe it arise in casee where the description le on the 
in a Court 0 f ^ indefinite, aiui not apt to determine anj eabject, as, for 
^CoQ* example, in a devise to one of the sons of a named person," who 
has more than one eon; in the last-mentioned cases no evidence is 
admisBiblo to reeolvo th<' potent ambigoity (u). 

The declarations of tbe testator with regard to bis intention need 
not be contemporaneous with the will, but may be of prior or of 
later date; and may have more or less weight according to the 
time and circumstances under which they were made (^). 


Bos-Ssor. to Aid CotatrudiM apart fram JdtHiiJUvium. 
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1248. The court construes the whole will by the light of the 
knowledge of words and expressions, evidence to explain which may 
have been admitted, and of the persons and things dcbcribed by the 
will and tbo facte and circumstances there ineotioned which have been 
identified by tbe evidence of tbu material circumet8nces(c); but evi* 
dance is not admitted to enable tho court to construe a will where the 
words tbemeelvee require no interpretation, but tbe dilhouUy is only 
in the couslraetioii ui the senteuce in which the words occur (d). 

Wbure, therefore, the matter in doubt does not relate to the 
persons and UiingH descrilied by tbe will, then even though it can 

(eatiktur, ntid that be did uet know of tbe existence of tbe former, but 
without reference to the eeideoee of iutaution. the question of adouiiei* 
bUity of whl^ was not decided. lu WMU ?. HVUi (1S74), L. K. IS Eq. 
e04, itMStL. M.R., at p. DOS. aed in Nrrrill v. Mortvn (JSSl). 17 <%. D. 
98*2, Mauks. V.-O., at p. 3se. dissented from Orani v. GrotU (1870), L. E. 
6 (\ P. 380, 787, Kx. on tbe question of the mcaniua of uepLew.'^ 
as uut U*ing given its ordinary sense; see. however. In ike Gnodt of 
Athfoit, |181i8) r. 83, per Jiscira, J.. at pp. 86. S7: Pe Fisk, Ingham v. 
ifri^Ker,[lsiU] t C'h 83. C. A., per A. L. tiuttK. L.J.. at p. S7. As to the 
feiicrsl rule with regard to tbe onlioary meacing of words, see p. 055, 
pod : aod with regard to nrlatioiksbips. p. 73V, posf. 

<0 Donglof v. F<Uovi (1853), Kay, 114. per WoOl), V.-C.» at p. 120, 
eiiiug Fox v. OoUint (]?ei), 2 Eden. 107 (bequest to **tbe said A. C./’ 
thero beinf two of tbe orme ineutioued in the ^1); Be <Jheadle» Biehep v. 
iTolf, [lauO] 2 Oh. 620. C. A. (bequest of ' my 140 abam.'' where testatrix 
had 240 partly paid and forty Imly paid). 

(o) AtroHe e. aueeel (Lady) (1706), 2 Yen. 621, per Taacr, J., at p. 624; 
sec p. 880. posf. 

(6) Dm Attsw V. Atien (1840). 12 Ad. & Fii. 46), 466: aod see 
▼. Banjerd (1816), 18 Yes. 841, pst LfOid Kldok, L.C., at pp. 649, 660; 

V. (1812), 2 Ball 6f B. 166. 162. 

<e) Thus, a ** to A. or B. '* where A. aod B. represent persons ascer* 
tained by deaeriptioo, eanoot be construed until it is known who A. and B. 
rsspeotively are, and in what ration, if any, tbe persons represented by B. 
stand to tnoM represented by A., so ae to be able to supply what is tbe 
contiogeucy to be uodentood as involved in tbe word or'* (Bs BoherU, 
Pflretvof V. BoberU, [1803] 2 Ch. 2D0. per JoTCV, J.. at p. 202; Bt 
TfurU 11S77), 6 Cb. D.*484. 488); see p. 728. post. 

{dlItiqginif.lh9eon,[im] A C. 1. lU. 11; ^smIAv. OMdsv (1878). 9 
Cb. D. ]7<». 172. Aa, for uutanoe. to prove to wbiob of two aoteoedeots 
a mven relative pronoun was intended (o refer (Costisdoii v. f%mer (1746), 
3 Atk. 267: see note (^. p. 666. post); or to rebut a presumption wbi^ 
arises from tlie soaitractira of words Biniply goA words (Os^ v. Bepd, 
Cools V. Costs (1788), 2 Bro. C. C. 621, per Lord Tbublow, L.C., at 
p. 626 ). 
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be shown bj efiddoee thet the intention of the taetetor wu different 
from thet shown by the Isoguege of the will, the langoige of ihf 
will, if clear, most settle the righta of the parties (f). 

Where the meaning of the will is ambiguous, or there is a 
question of oonstroction of an exeeotorj trust (/V the conrt, for 
the purpose of ooostrnction general!;, resorts to the eurroanding 
eiroumstances as a help in ascertaining the meaning, and plaoes 
itself in the testator's position, in order to avoid attributing to 
him a oapricioas or unreasonable intention(p). 

1249< Although, as a general rule, the interpretations put upon a 
will bj the parties claiming under it are irrdevant (A), yet in the 
case of ancient wills the court may consider the oontetnporary or 
modern usage of persons acting under the will as explaining its termSi 
on the ground that it is to be presumed that persons who were con* 
cerned have not been committing a bread) of trust from t)je com* 
mencement to the present time(i); but this is done only in carob 
whore the meaning js doubtful (k). 

1250. In construing wille, the events which might possibly have 
happened after the date of the will are to be considered as well 
as those which did happen (0; hot the ascertaintoent of Ute 
testator's intention shown by the will cannot be vario<l by ovents 
which occur afterwards (m). 

125i< AVhere the words of the will aided by evidoooe of the 
material facts ol the case, or evidence of bis intention whore 
admissible under the above rules (h), are insufKcienl to d6ten>dne 
the testator's meaning, no evidence is admisHible to prove or 


(4) Ui^gim v. J}aw$on, [t90t) A. C. 1, S, 9, 10; 8. C., nom. lU 
OningtT, J}tnD$ 0 % v. HiggxM, 11900J 2 ilh. 756. 763. 764, C. A. ; 

Tayi^r$* Co. (1971), 6 Cb. App. SI2. 519. Ortain early cam, 

eueli aa Pendleton v. Omni (1705), 1 Eq. Caa. Abr. 230, pi. 2 (evideooe an to 
meaning ol “ as/* used anbiAoouelj), wher^^ nvideooo of lotention was 
held admiuibic, most be oooeidored nvemte 1. 

{/) 8ackomi»We0tj. FdmsidaU(Fwcs»ii4)(l870),L. R 4 H. L. 543, 561. 

(s) Uelaneg v. Helaneg (IS67), 2 Cb. App. I3S. 142; Henjtnvm V. Fiyfr 
(1S67), 3 Cb. App. 420, 424 ; Roddy t. >i<4prrAid<JH5S), 6 H. 1^. Cas. S23, 
S76; Oordim r. Cordon {1971). L. R. S H. L. 254. 273; Mie w. Roikee 
iSarl), 11994] 2 Ch. 499. 514, C. A .; LonydoU (Lady) v. hrigge (1956). 9 
De 6. M. k G. 391. 429. 431, C. A. (conRtrurtiot) of ehiftmg clause); see 
p. 669. foeU Compare Wigram, Eitrioaio ETidcoeo. 3nl ed., p. 51, cited 
ID octe ft), p. 640, and eriticlaed oo tbia point by Hawkins m Juridical 
Society Fapm. Vol. 11.. pp. 299, 319. 

(A) A mistalcH as lo tbe eonstructioti of a will is not a misiako of law 
{Boauehtmp v. Winn (1973), L. R. 6 H. L 223. 234; He Vhampionp 
Dndietf V. CAampton, (1993] 1 Ch. iOX. HI. C. A ); too tiUe Mistaxb, 
Vol. 3tXl., p. 4 

(i) A.^0. V. Sidney Snseen Coffeys (1969), 4 Ch. App. 722, per Lord 
Hatrehut, L C.. at p. 782. As to this nils cenerally. in r.Ma of deeds, 
see title Deeds akd Orm IvmrifEKiH. Vol. X. p. 451; and in the oaae 
of flhs to obaritiw. srs title CBAEmss, Vol. IV., p. 154. 

(k) A.*€. V. ie0<Arii<rrrrorp*t^^bM(1954).A]>«ti.ll Arf.797.l22,C. A, 

(l) BorsAam V. Btyssff (1950). 9 Rare, 131.137; Orry v. Psorsoa (1857), 
SR.L.Cas. 61,fsruird WOTLlTDao. atp. 109; Fsrdifi^. Bstt()967), 
7 £. 4 B. 690.667,659. 

(ei) So CM'S TmiU (1963), 38 L. J. (cn.) 525, fof Wood, V.-a. ii 
p. 619. 

{wi See pp. 637» 646, aalw 
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expl&iQ what tho toetatar iQtend 6 d(o); and tho gift is void for 
uncertainty (^). 

SrR*9lCf. 0. —KvitUnft tf o/fiU Tkmtt. 

1252. In certain cases evidence is adioiasible to prove matters 
not disclosed by the will, which are binding on a donee under an 
express or implied undcTtaking on his part, made with tho testator. 
Thus, where a ^ift in a will is either absolute ( 9 ) or upon 
trusts or conditions not disclosed by the wiII(rX and it can be 

S rov^(s) that either before (f) or after (a) tho date 0 ! the will, 
uring the testatur's lifetimo (f«), the donee received from the 
testator a cfjuiin tin ication of certain trusts or conditions to bo 
attat’bed to tho gift and to he binding on tho donee (r\ and that 
tho <lon 66 accept^ the gift on those trusts and conditiims, either 
by his express agreement or by hit silence <</), and thereby 


( 0 ) {Lord) Cw (1712), 10 Mixl. Rop. 90. 99, lOo; Herbert v. 

(ItJO), 16 Vsi. 461, 469 (evideace adtuitlcd not to prove ioteutioD as 
to a servant's legacy, but lo prove the fact of service). 

(p) Wigram, Kitriosio iividencc, 3rd ed., p. S3. Proposition VI.; as 
to coses wliere tbo descriptions are unoorUin. see p. 643. onic. 

(e) ffuniey v. .VrtedonuU (1645). 16 Sin. 6 ; RuiMrll v. Jachion (1652), 
10 Hare. 204; Bo Sponeofr WiU (2667). 57 L. T. 520. C. A. 

(r) As, for iaitanoo, where they either are said to bt> known to the donee, 
or are shown by some other docniDeiit( Crook v. />n>ok(M2;|10SS),2 Vcru.60. 
106 ;Priiiov.Pntty(i 66 d). 2 Vorn.UO; .VmiUv. Affcri.oU( IK2Q). 1 Russ. 266; 
Re BUtrtwood, Hidironno v. Brtver (1680). )5 Ch. 1>. 594 ; Be IluxUthk, 
Hu/tabU V. Cruv'/urW, [1602] 2 Ch. 793. A.; and mh* Johntoii v. BoU 
(1851), 5 De (f. & Sm. 85, eiplaittod ia Be FUetteo^d, Sidgreaito v. Brewer, 
rvpro. at pp. 603. 0n4). 

{•) The iniBU and condilionsmay beeaUblished cither OD the confession 
nf tho donee (Rs Moddock, Llewelyn x. irnikfa^n, |19U2] 3 CL. 220. 

A.; He IluxUtbU, lloxtable v. Craw/urd, fspra). or against him hy 
eviilenoe aliunde (Podmore v. CKaateg (J836), 7 644); but in all 

CMM s the evidence must show onoduct ul the douce showing acceptance 
{Frenek ▼. ^r^aek. [1902] 1 I. R. 172, H. L.; Re Gtirdon, Le Page % 
A.^lh. [1914] 1 Cb. 663, 0. A.). 

(2) He Applebe.e, LetMuea t. BtoXee, (1891] 3 Ch. 422. 430. 431. 

(а) AfeM T. f'Oeperf 186 2). 1 John. & H. 352. •per Wooi», V.-O., at p. 360: 

a bargain before tho will is not at all essential"; ooupare WekeU 

Y, Rnhy (2725), 2 Bro. Pari. Cas. 386; Morrison v. M'Ferran^ [1901] 1 1. R. 

(б) But not after his death (Re Boyer, Boyee ▼. CarriU (1884), 26 Ob. D. 
631); compere A* ^kiefds, rorfieald-nUfi v. uolee, [2912] 1 Oh. 591. 

,(c) For cases whore the eonimumcatioiis were not intended to be binding, 
see Podmore x. fjicNAtn^. rvpnt .* Re i*itt Rivern, 8coU x. Ptff Rivere, [1902] 
1 C3i. 403. C. A.: b'witroa v. UnUivan, [1903] I I. R. 193 ; and title 
Tansrs ako Trustbks, p. 21.aaf#. 

(d) Tho acerptanoe may be made expressly or silently, as where the 
donee does not dissent on tbs oommuiucation being made to him [Bneeeli 
V. flnokMm (1652). 10 Rare, 204: Most x. Cooper, enpra, at pp. 370, 371); 
but in the latter case the evidence of acceptance must leave no doubt in 
the mind of the tribnnal (Pfvack v. FrtneK lupes. at p. 213); as to 
aeeei»tance by eonduct, compare title Oowtbact, VoI. Vll., pp. 360, 
351 (forniiiicn of a oontraet). It has been said that the docCnne 
should not be applisd to the case of a person who has shown no cemptidty 
in getting the wiu made and who. upon Um &nt oommunicatioD which hs 
rsMvnd on the subjeet, sought to indnee ths testator to make a different 
amagement: see VcOfeiwv. Oroyan (2869), L. B. 4 H. L. 82, per hyA 
84 tBk&LBT. L.C., at p. 
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indoced the testator to make the gift, or to leafo the gift alrea^ 
made aoreyoked, then evidence of these trasts or conditioDS is 
admissible, except in so far as such evidence ^ould contradict the 
wai(c). 

lu such cases evidence is admitted, not as comiduting the incom¬ 
plete will of the testator, or otherwise showing bin intention (/), 
but as evidence of the obligation accepted by and binding on the 
donee (o)» and is admitted only to prevent fraud on his part(k); 
sneh obligation in some cases may make the donee a trustee (i). 
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SuB-Sicr. ^.—kiifvUnct U Support kthni I^reoimpiumi u/ t'ofi. 

1263. In cases where according to equitable doctrines a pro* evwicqm 
sumption on an inferonce from the facte of the case is raised (i), as 
in the case of the presumptions against double portione, or with 
rospect to satisfaction of portions by legacies and of logacios l»y 
jfortions (i), j>arol ovidenco is athiiiseihle to repel the jiresuriiptioii, 
and counter-evidence is tUon admissible to supjiorl it(w). Where, 


(«) lU UuxUtbk, UuxtabU v. Crar/enI, (1002] t Cb. 7Q3. 0. A.; O'Brioii 
V. (London, [19u5J 1 1. It. Cl, wbero Uu*u were cuiuplelely dkSQloftxl by 
ibc will. 

if) liuvMf V. Jlccd&naid (1846). 16 Sim. 6, where SKAOWtix, V.*C., at 
p. 12, said that bo could not lock at o«rtaiu kUon iignod by Uoviaooa cithor 
Mtostaooutary iuAtrninonta or m evidence of Mio imtator's iiilootion ; thoy 
wrr« extrlusio to tbo will, and oipruMcd, not bis will, but thnirs. In ''ssee 
vfhere tbe evidence proves a leerei trust, tbo bonoAciarici under Dm* trust 
do uol take under the will, but under tbe trust (O'ifrkn v. Condon, "upro); 
but tbe effect may be to cotopel tbe trunleo to give effect to tlio tru^t 
ns if tbo property therein oomprieed had s)»04dbca)ty iM'Cjuuathod by 
the will to the cotiui quo irustiSr A/oddoel. /jUwriyn v. IfosAiti^foA, [1002] 
2 Oh. 220.0. A.). 

< 9 ) He Spencer's inu (1H87). 67 L. T. 619. 52J, C. A. It w aro^rdingly 
esmnitial to show tbe oominuuication ol tbe i*ustoreoiidiUuu hy the doiic«e 
and ucoejitauce by hiin {Joiu$ v. IfaHUy <]h'»8), 3 Cli. App. .'iH2; Hti J*iU 
Uivorr, Nroff v. PiU Hivorti, |I9fi2J J Cb. 4^3. A., per VAiimrAV VVju.iahh, 

L.J.. at p. 407 ; see Ho Crawikny, r. Ornvikaif 43 <'1». i>. 

616. 026). A test in eueb caece is. llimfore, Ui ooriaidrr the eauo aA un* 
affrrt^ by the Steiuto of Vraudi {2U t'ar. 2, o. S) or tbe Wills Act, 1837 
(7 Will. 4 A 1 Viet. e. 26). and then to ini^uirv vbetbor a trust or ubiisa- 
lioji liu br»‘u imposed by the testator and acmptird by the donee in siicb a 
way that a court of equity would enforce it as liinding on the doneo 
(Jones V. y<odky, tapm, per Lord (Uikks, L.C.. at ji. 301). 

{h} MeComtick v. Qro^nn (1869). L. K. 4 II. L. 82. H!>, 97 : Re SUad, 
intham ond Amfrem, [191HI] 1 Cb. 237 ; Re JHU Biierti, SccUv. Pitt Riitrrr, 
ittfrra. 

(t) See, generally, title Tausts aM£> Tbvsters. p. 21, ante. As to the 
cases where such endenoe of acoeptanco by one ol several taking 

concurrently, tnakea tbe other donees tmstaes. sc** ibid., p, 22. anU. 

(k) Uawune, Wills, 2nd ed.. Preface, p. it, explains that these anomalous 
cases arose on acconnt of tbe sqtutable doctnii>« in queeHon Mng derived 
from the civil law, where psroi evidence of intention to rebut inferences 
irom rules of oonstniction was admisuMe In all eases the roles appear 
to be presomptions of fact, and not to arise out of tbe words of the will; 
see note (w), p. 966. post. 

(l) See title EtiUJtr, Yol. XIII., pp. J3] ei eeq. * 

(in) Hurri.v. Beaeh (1621), 6 Ifaad. 361. per Leaoit, V.*C., at p. 860; 
Bell V. nUl (1641). 1 ur. it War. 94; Kifi v. Bddomee (1644). I Tloro, 
609, per Wicram, 7.*C., st p. 517 ; Harre v Prwkoe (1865). 11 Jar. (i^.S.) 
669, per Wood, y.«C.; Ss ZWsowd'f Eilofe, faisowd v. Taieatid (167^ 
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bowerer, tho preonaiptioDB uiae from the oosjtrootioQ ol Urn 
words of the will nmidj, no evidence can be admitted (wX 
evidence admissible to raise each a preeumptioD of fact(oX Bach 
evidence is allowed, not as altering the will or proving the 
teetamentarv intention, but as proving some personal obligation on 
the part of toe doni^e binding on bis conscience ( p), or as explaining 
acts and evente tnlting place outside the will(gX Bimilarl;, 
evidence is admissibU; to rebut, or to support when rebutted, 
resulting or constructive trusts (r), or the claims of an executor to 
a residue undisposed of as against the Crown (t) but not as against 
the nett of kin((X 

1254. Where a testator has expressed, outside bis will, the 

intention of forgiving a debt, or making a gift of personal estate 
belonging to him, to one who upon his death becomes his executor, 
the intention mean while eoutiiming unchanged, tho executor is, 
it seems, entitled to hold the property for bis own l^enefil, and 
the court has admitted extrinsic evidence of the intention (o); but 
this rale is not to be extended further, as, for example, to a mere 
promise to give on a future occasion (6X • 

8i7B*8ict. 7.—CAaracter of iU KvUatct, 

1255. The instructions of the testator for the preparation of his 
will cannot be given in evidence to prove his intentions (c), except 

9 Cii. D. 303, 373, 374, C. A.; and see title Euuity, Vol XllL, 
pp. 130, 139. 

\%) Vooie V. h^yd, CocU y. Code ( 1799 ), 2 Bro. C. C. 021 , p^r Lord 
Tbvhlow, L.C., at p. 027 . Thus, Uie quesiiuo whether legaoiee are 
cumulative or suletitutioDul is a questioa of constructioD niere^. aod no 
evidence ia adjuissibJe (2/cll v. ifiu (1841), I Dr. A War. 94; ViLoa v. 
0'L<nfv (1872), 7 Cb. App. 449 , 406 ; centra. /i«06urd v. Aksaader ( 2976 ), 
3 Cb. L>. 739 , where ibo evideuce wm admitted to show the duplicate 
nature of the iustrujuoxiU}. Such evide&oe would amouut to a contra* 
dioUoD or ampliflcatioD of tbe words of the will, and no evidence for 
this purpose in adniieaible; see p. 630, unis. 

(c) 2U lussowTs £slale, Tassoud v. Jusscad (1979). 9 Cb. D. 363, C. A., 
per Jakss, L.J., at p. 379. 

(p) Ks SkUUU, Vorbtmid-EQu y. DoU$, (1912] I Ch. 691, 099, 600, 
expldaing BcU v. i7ill. ifipm.aodKirlv. AUoves(1944),dH4re,609,016, 
620, and lollowloff Fovkes v. tascoe (1875), 10 Ch. App. 343, per Jakes, 
L.J.. at p. 350. to evidence of personal obligataons of the donee, see 
p. 649, ofile. 

(q) BaU V. HiU, fapfo, at p. 116. 

(6) See title Trusts a» Trustees, pp. 47 dsM., anU, 

(f) Bacen'i ITIU, Ooaip v. 6*oe (1990), 31 Cb. D. 460; see titles 
DbSCSKT AKI) DlSTRlBOTlOK, Vol. XL, p. 28 ; EXECOTOBS AXD AOUIKIS- 
TEAtORS, VoL XIV.. pp. 294, 260. 

(i) Lew V. 0<w (1940), 9 Beav. 472; see title Executors akd 
Adhikistrators. Vol. XIV., p. 294. 

(a) Streng v. Bird (1874), L. B. 18 £q. 915; Be AppUhu, Xsv«son v. 
BmUt, [1991] 3 Ch. 422; Be Ste^rt. SUweri v. McLauMn, {19061 2 C3lk. 
Ill, ;;6C. where tbe grounds of tbe rule are stated; M Pink, Ank v. 
Pm. [1912] 2 Cb. 029, C. A.; £s Geff, FeolAeritonAowA v. ifwpAy (1914), 
136 Lb T. Jo. 040. 

(5) Be lnn€4, Innee v. fMiei, [1910] 1 Ch. 199; and see, further, title 
EnouTCxs ARo AnanrmTEATCts, Vol XIY., p. 870. 

(e) r«ienv.areof(l699),2Tera.99; 2X>ed.HabMv. Ht(00erd(l600). 
lOQ. B.2I7; i>'ubsT.l>rab(l960),9H.L.Caa. 172. 
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in the caese named where evidence of intentioD is adzniBeible(dX 

bat maj be admitted in any case as eridence identifying the donee Bvldease 

and not as evidence of intention (t\ AdalMibls 

1256. Similar considerations tf^ly to revoked wills (/*), a draft of Cra< 
of the will (^), letters (k), papers or sayings ol the testator (i); itraotten. 
Docnments other than the will cannot be referred to for tho purpose ^ ~ 
of affecting the oonstrnction of tbe will except where they are 2 m of 
admissible in evidence under the above mles(0 or are expressly tMt4tor. 
referred to in tbe will (m)» 

Sect. 8. —Grnrrol Prifiriph$ oj Cfmitniriitm. 

Sofi-Sficr. 1.— l^Uniion ColUri^ from ike Will iokm a» it irAol^. 

1257. The only principle of construction which is applicable Le«di&s 
without qualification to all wills (n), and overrides every other rule 

of constructioD, is aa follows :'-'The intention of the toetotor is 
oollocied from a consideration of the whole will(o) taken in con¬ 
nection with an; evidence properly admissible (p), and the mean* 
iog of the will and of every of it is determined according to 
lb at intention {q). 


(d) See p. 643. onU. 

(e) in tie hSeUiU oJ [1906] P. 139* 130: O/ntr, Samuel ▼. 

Ofner, {1609] 1 Cb. 60, C. A.; nod tos fft Baiemam, y. MaviUUp 

(1911), 27 T. L. R. 313, wltere such orideori' wseeiclcdod. 

(A RieAcniion v. WoUen (1S20). 4 B. Ad. 7S7 ; he FMtknm'e {]> i yd) 
Ww TnuU (1S50), 1 K. & J. 02S, 032 : R$ W<UUr, WkiU v. Beolei (1St^)e 
SO L. T. 701. C. A. : Smith, Smith ▼. (1904), 20T. L. U. 267. 

(a) MUUrr. Travere (1832), 8 Bing. 344; Bradeha^e v. Bfodehav (1836), 
2 y. Si C. (EX.) 72. 

{h) Bfrwu€<mi v. Aikineon (1803), 10 Hare. 346, 304. 

(i) Bertie y. (1798), 1 8^k. 231 (|>npeni etc.) ; Strode y. Folk* 

bnd(Lri^)(l70S). 3 R^. Cb. 90 [169]; Beu. dy. />avi#(l726). 2 P. Wmii. 
316. 318; Serbeii y. RHd (1810), 16 Ves. 481, 490; Letde {Duke) v. 
Awiierei (ffsri) (1844). 9 Jur. 309; BritUh Beme find BoeFiiat far 
Incurablu v. Roynl BoepUal for Intmt^^Ue (1904), 90 L. T. 601, C. A. 

(i^) Hughee ▼. Tam^r (1835), 3 My. A K. 666, 697, 698 (reroind 
will): RondfiUv. Zlani^l (1867), 24 Beav. 103.204 1 compare Doed. Brown 
T. Brown (1809), 11 East. 441; Slore k. WiUon, Bewley'e (X«fy) ChariUee 
(1842). 9 a. k Pin. 366, H. L. 

(l) See p. 643, ont«. 

(m) boe p. 634. ante. 

(n) The rule which id pnotice is applied first is tbe ^role as io giTiDS 
woraa their ordinary ZDeaniog; see Boddy y. FUtyerald (1868). 6 H. L. 

823, 876; Gorringe t. Ifahmedt, [2907] A. €. 226, 227: ttd p. 665, pod; 
but there are restrictions on that rule; sec note (8), p. 655, poet. 

(o) Baddelry t. LeT^ptn^cQ (1764), 3 Jlurr. J633, 1641; rArllutaon v. 
Woodford, Woodford v. TkeUueeon (1796), 4 V^. 227, 329 ; Affirtin ▼. Lee 
(lB60}i 14 Moo. P. C. C. 142, 163 ; OivoipcT. Crvinpe, [1900] A. C. 127, 
130, 132. 

( p) BUtnloy y.StouUy (1862),2 Jobn.&H. 491.613; Coione, MeUe v# 
Fii^n, [1903} 2 Ch. 138, 143. Although s will is unsmbignoiii OD the 
fM of it. yet extriniio cireumstaoecs may show that the words are to bo 
xiven a meaning different from that they apparently ainify {Crook t« 
WhiOey (1657), 7 I>e 0. M. & Q. 490, per Lord CKatffmiTB, L.C.. at 
p. 496, giving as an ioitauce the esse of a gift io the ohildrun of a 
partie^ar person where there are no children, but gnodebfidren; M 
note (m), p. 744, poet). 

(g) Oeue (1601), 6 Co. Rep. 93 b, 96 b (** the intcotion of the 
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1258. A will is, as a rule, generatlj constraed as the coort would 
construe any other document (rX subject to this, that il the intention 
is shown, the mode of expresdon of that intention (s) and the 
form and language of the will are unimportant. Thus, the want 
of the technical words which are necesaa^ in some instramenta for 
the purpose of giving expression to intention(t)* any error in 
grammar (tt), or the want or inaccuracy of punctuation marks, 
is then immaterial (uO; in all such cases a benevolent construe* 
tion is adopted (a). The skill in drafting shown by the will is 
considered (h). 

1259. For the purpose of ascertaining the intenUon the will 
1 is re^, in the first place, without reference to or regard to the 

coDseciueuces of any rule of law or canon of construction (cX 

devisor expressod in his will is the l>est expositor, director sod disposer of 
his words "); Voe d. Lon^ v. lAiming (17a0), 2 Burr. lioe. 1112. As to 
the general rule rcistifig to ioteotios, see p. 026, anU. "The i&teDtion. 
wbeu l^tunatoiy proved, is oompeteoi not only to fix the seusc of 
aifibiAOus words, to rootrol the sense oven of clear words and to 
supp^the pla<w of express words, in cases of difficulty or ambiguity {B$ 
Haygarik, Wkkktm v. Ilnygarik, ()ei3] 2 Cb. 9. ftr JoTCB. J., at p. 16, 
citing Kawkiui, Wills, 2iid ed.,p.6; ^ PtiUerion, Uufdop v.^cer,[1699] 
1 f. K. 324). 

(r) Balpk V. Carriek (1S79). 11 Ch. D. §73, C. A., per CorrOH, L. J., at 
p. 876. 

(s) CatwT. Coti«(l762), 2 Eden. 1.19, 144. 

(I) Strong d. Cummin v. Cummin (1759), 2 Durr. 767, 770; BAlph v. 
Carriek, tupra ; and sec p. 764. pctU 

(k) f 7 ranfii'slicA woa nocot {Jonot v. Morgan (1773}, si cited in 
Lytt&n V. LyUon (1793). 4 Bro. C. C. 441, 460 {^'no matter what words the 
testator baa made use of "); Bo Porman'o Trust (1863), 3 De Q. M. G. 
965.967,968. C. A.; Edonu, B tUoaU§52). 4 H. L. 04S.257,2§4; Bolt r. 
Warren (1861), 9 H. L. Cas. 420, 427). At the same time, one must not 
divorce language from its ordinary meaning by introducing a mere 
suggestion of false grammar (Gomn^ v. MahUudt, [1007} A. 0. 225, 227), 

(w) Gordon v. Gordoa (1871). L. R. 5 U. L. 254, 276, approving Sanford 
V. Raikoo (1816), 1 Mer. 646, 651; GauntleU v. Caiier (1853), 17 Beav. 
586. The court majr consider the ponctnation used; see p. 633, 
ante. 

(a) 2n Utiamoniii, bonignior iniorprtiatio fneienda oH (Co. Litt. H2 a. b; 
Jonor V. Pneo (1841). 11 Sim. 557, 665; Lang v. Piig4(1842), lY.kC. 
' Ch. Cno. 7L8, 725; Edgtuforih v. Bdgrtcofik (1869), L. R. 4 H. L. 35, 41; 
Ro Spoaimaity Vnoworik r. Spoalman (1876), 4 Cb. D. 620. 625). The 
testator is then considered to be tsopi coatifti {Levio r. Bus (1856), 3 
J. 132.146, 147). 

(h) The fact that the will shows tbst it was drawn by the testator 
himself or by a skiu^ Iswjer on his behalf is considered (RtcAords v. 
Oavieo (1863). 13 C. B. (n. 8.) 69. 86, 861. Ex. Cb.; Bo DagroU, Hoiiio r. 
/)ayreU. [1904] 2 Ch.i96, 499); and the fact may guide the court as to the 
force to be given to technical words {TkeUu$$on v. RendUiham {Lord), 
TMhf9$onv. TkeUuooon, Bare\.BobarU (1859), 7 H.L. Cas. 429. 486.490, 
498. 604); a testator who is inopo eoaailii will be supposed to use w<»Tds 
tn a inpuJir and not in a legal sense (i'ortS r. Chapman { 1720), 1 P. Wms. 
663. 666), but in all esses the {Krinolplss of oonstniction which sre 
saleable are*the same {WoaU v, OUtM (Ko. 2) (1663), 32 Beav. 421, 

(c) Z/sdwn V. AmOrors (1760), I Doug. (s. B.) 337, 341: ^sorborosgh 
(J^rl) T. Do4 d. boHU (1836), 8 Ad. L El. 897,963, Ex. Ch.; Do Beauvoirv. 
I>4 Bsswtwif (1852), 3 H. L. 524, per Lord 8 t. Leokabds, L.C., at 
p. 545; Jf<ie^rionv.Bte«tfH(1858),28L. J.(CH.) 177; Green T.Gatcofng 
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Words are given that tneaniug which is rendered neceBsary in the 
circamstances of the case bj the context of the whole will(d)r the 
particular passage concerDed being taken together with whatever is 
relevant in the rest of the will to explain it (e)» The will itself is 
taken as the dictionary from which the meaning of the words is 
ascertained (/), however inaccurate such meaning would be in 
ordinary or legal nse (^). The only qualification on this application 
of the general principle is that a clear context is required in order 
to exclude the usual meaning of a word (k). Relative terms and 
other terms needing a context to make them intelligible can only be 
explained by the context (i). 
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6UB«Sxcr« 2 .—Bcopi (if H'tU Coatidtftd tn Ouei. 

1260. In cases where, in applying the last rule, a context is Oiw of woitii 
found which is sufficient to control the meaning of the words, but 
the words in such context are ambiguous, contr^ictory, or obscure, ‘ 
or where the words have no special meaning given them by the 
context, but have two or more meanings in ordinary use (k), the 
court adopts that construction which it consider h that the testator, 
in the circumstances of the case, probably meant by the words of 


(ISOS), 4 De Ct. J. tt Sm. SS5, S60: lU Parktr, Parker t. f1R07] 

% Ch. 20S, 213; Aplin t. Xion«. (1904] I Ob. 543; C^Ukey v. iSoirriiui^ 
Uanhury, [1905] A. C. S4. SO ; A^isardi t. Kdieardi, [1900] A. a 275, 27*7. 
Tbs ndos of law are applied to tbe intcntiou thus colWlcil in order ) » 
wbother the court le at liberty to carry that iutcuUon into ^ J<4ct 
(Aa liMuvoir V. Dt lieauvoir (IS52), 3 H. L. Caa. 524, G45). Avoid limita¬ 
tion may be referred to in expianatioa of tJieteHtatgr'aiotunijon (i/artm v. 
ifarttn(]S56), L. R. 2 Kq. 404, 411 (but w to tbe rule of law stated in UiU 
case, see note (m). p. $31,; Be MM v. 2$$M, [J907] 1 Ch. 231). 
It has been suggested, however, that leu weight niay be nvea to art 
IndioatiOD in an inoperative clause (Re tToJistnA. Maybert/ v. Ligwoci {19l^U 
108 L. T. 237, 239, G. A. (revenod, tub worn. ^Agki/obt v. Mayierif, (1214] 
W, N. ISO, H, L.}, as explained in lU Jokntvr, PiU v. i/o&nseift (1913), 30 
T. L. R. 200, affinoed (1914). 30 T. L. B. 505, C. A ). 

(d) Townt V. Weniitorih (1858), 11 Moo. P. t'. 528, 643; King v. 

(^189$), S7 L. J. (V.C.) 107 (''leMeesor ho]d|inof Ibepreseot feaeee*' 
included teosnts by aseignment); Btai^Hayne v. JodrtU, [1891] A, C. 
304, 306; Be Pinhome, MoreUm v. Eughet. [1894] 2 Ch. 276, 278. 

(e) Biggim v. I>a«ion, [1902] A. C, 1, per Lord HAUsrnr, L.C., at 
pp. 3, 4: Jenkim v. Ettghie (I860}. 8 H. L. €u. 571, 588. 

K Bill V. Croek (1873). L. R. 6 H. L. 265, per Lord Caibvs, at p. 285, 
wed io Re Berner, aagUton v. Homer (1887). 37 Ch. D. 695. 708; 
Be Jodrell, Jedrtll v. Seale (1890), 44 Ch. D. 690, 606. C. A.; Be Parker, 
Parlur v. Oiteme, (1697] 2 Ch. 208, 213; Be Birke, Kenyon v. Htrke, 
[1900] 1 Ch. 417,419. C. A.; see Be Wood, Woodr. Wood, [1902] 2 Ch. 542, 
646. d A.; Be EiddU, Qeni v. Kiddle (1905). 92 L. T. 724, 725. 

(2) Wigram, Extrinsic Evidence, 3rd ed., pp. 15, 30. 

(a) Trnone v. WenUoorik (1858), il Moo. P. C. C. 526, 543. 

\i) As, for initance, residue {Singleton v. 7oifiltiie<m (1878), S App. 
Cas. 404, 418; Hteyine v. Drnoeon, eup'-a)i ''lorvivor*' (Indeivielk v. 
TaUhell, [1903] A. C. 120, 123; and see p. 724. poet)- As to evidence in 
•nsh casss, see p. 646. onle. 

(k) The rule in the text can only be applied where it is s question nf 
choice between two possible interpretationi (iTslu v. MtUom (1873), L. K. 
6 B. L. 24, per Lord SntBOtKl, L.C., at p. 31: (Ttfrteae v. OiMoae (1881), 
6 App. Cu. 471, 481, PC.; Be Bcdea, Bodear. Bodea, ri907] 1 Cb. 132. 
C- A., per Flstoebb Houltok, L. J., at p. 145). It ^ouid net be applied 
where the normal meaning of the words oflm no diflculty (Be Doden^ 
Boden v. Beden, Mpra). 
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the will (Oi taking into seconnt the ceneral scope of the will end 
the general parpose of the testator (m). 

The conatr action is not decided on mere eonjeetare or belief (n\ 
but on judicial persuasion (o) of what is the intention of the testator, 
either eipressl; declared or collected by just reasoning upon the 
words of the or evidenced by the surroanding eircumstancea 
where they can be called in aid (p). 

1261. The ooart makes any reasonable inference from a particular 
passage, comparing that inference with what is apparent in other 
parts of ^e ( 9 ). This power of inference, however, is liroitied; a 
general intention not carried out by some appropriate words in the 
will itself cannot give the court the right to place the words there 
for the testator (r), and e priori reasoning upon what the testator 
would naturally intend cannot be allow^ to weigh against the 
proper Cf>nHtruotion of the words used ( 1 ). 

1262. Where the language of the will is condioting, the court 
' attempts to reconcile sucoeesive provisions of the will without 

onduiy straining its language and to make the whole consistent 
with the apparent general intention of the testator <(). 

(l) In o6«c^urii. ^riicd sermniliiM (ITsy Kay (1853). 4 Do 0. H. Si Gr4 
n, 84. C. A.: TunaUy v. Bock (1857). 3 Drew. 720. 724. 725; 24air v^ 
Maitiand (1798). 7 Bro. Pari. Css. 587. 592). 

(m) Blamhrd^. Blam/ord (1516). 3 Bulst. 98. 103; ifaUifA v. MtlM 
(1708). 4 Vos. 45. 60; Coord v. Boldtnwi (1855). 20 Besv. 147. 152. 156; 
FrticTU T. Border (1874). 9 Ch. App. 174. 187; mUeUy, London 
{piihop)r. irMt«l^y.(1910j 1 Cb. 500. As to various canous of coaitructfon 
&riToa from the riJe. see p. 665. posl. As to this rule in the coostraetion 
of executory trusts, where the tMtstor has not been his own oonveyanoer, 
see Sackvilh-Wtrt r. UolmotddU (Ftiooviif) (1870), L. R. 4 H. L. 543, 559, 
569. 572; and title Trusts and Tausms, p. 22. anU. 

(N) CdM V. A(ef<om(1873). L. R. 6 H. L. 24, 31 ; v. Burnell(178S), 

1 Bro. C. C. 274. 284 ; MorraU T. SnUon (1845), 1 Pb. 583. 540. 54); Ro 
RUioi, £eOy v. BUiot^ [1S951 2 (Jb. 353. 356; Jndenoiek v. TaUhell, [1903] 
A. C. 120, 122 ; Wal/ord v. WaUofd. [1912] A. C. 868, 664. 

( O ) A.^0. T. QroU (1827). 2 Russ, k H. 699, 700; BarfeidAle v. GiUvH 
(1818). 1 Swan. 562. 665. 

(p) I>09 5. BrodboU v. Tkomoon (1858). 12 Moo. P. C. 0. 118. per 
TuRWBR, L. J., at p. 127; ZnmydoU (Xody) v. BriM/t (1856). 8 De G. M. Ii G. 
391. 420. 430,0. A. As to the evidence admissiBle. see p. 646, anic. 

(g) Law Union <tnd Ooica Incwmsee Oo. v. HiU, [1902] A. C. 263. 266) 
Jtnkinn V. Uu^koM (1860), 8 H. L. Cu. 671. 588. 

(r) Hunter T. A.^.» [1899] A. 0. 309. 315. 317. As to lapKcstion. see 
p. 845. post. 

(s) Ooltmann v. CoUmenn (1668), h. B. 3 H. L. 121, per Lord 
Cairws, L.C., at p. 130. The eourt is net at liberty to conjecture what 
the tester would bare said if a particuiar state of thiogs had been pi^ 
Mntod te his mind, which, it is apparent from the language he has wed, 
had not oocurred to him. and for which tberefore it eanoot be supposed 
thr»t he iatendod to makp any provision (Jfariiii v. EolMt (1865). L. R. 
I H. L. 175. per Lord OaELVSFOXD. at p. 186; dcoreoroMk (Bari) v. 
Dm d. Rftvile (1836). 8 Ad. k El. 897. 062. Ez. Cb.; 2nder»ick v. TaUM, 

at p 122). 

(4) iforraU v. eupra, at p. 637 ; Ulondeningj. GlcndMng (1846), 
9 Bimiv. 324. r.26; Credock v. CMoeh (1858). 4 Jur (K. s.) 626. 627; 
Connoei v. Cononui (IM 8 ). 16 W. R. 453: Be B$doon*$ frasW (1885), 
28 Q. D. 529 . 525. C. A.; foplev v. Siurroek (BX Btertodb (Tf.) v. 

(B.), [19001 A. C. 225. 282. 2%. C. A.; ShkUie v. [1910] 1 1. £ 

n 8,1 ID (atelute interest out down to lifeintsrai). As to inooTnisteneiwL 
see, fuEther, p. 674, pest • ' 
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1368. It ii a general role (a) that, subject to the loregoing 
rules {h\ words are to be first iu case of ordioaiy words 
in their grammatical and ordinary sense (c), and in the case of legal 
and teolmical words in their legal and topical sense (d), and 
usual rules of grammar are to applied (e). 

(a) A rule of universal ^>pUuatiou« which admits o! no sxot^j>UoQ, 
and whioh ought oew tunder anj cifcamstaness to be departed Witu " 
(£« Orow/er^i TnuU (ld04), 2 Drew. 23u, per Kurnamir, V.*C., at 
p. 230 ; Southgate v. Clmdk (1358). 4 Jur. (if. S.) 438, 420). The most 
genera] of rules ; a general role of great utilitj'*((?<tAerT. Coppsr(1855). 24 
L. J. (C. p.) 89, 71). The rule Mplies to all wiUs (5mtth (1878), 

10 Ch. D. lie. per Jkssbl, M.B.» at p. 116). The rule eomotfrom the 
Digest i Non aliter a ti^ificaitone vtfbimitn fSMdi ojtoriei guam cum nuiat- 
$$t oUnd snwwrs UiMonm (Haroellui in Dig.. Ub. 32, tit. 1, a. 69, 
cited in levs r. Tkcmu (1854). S De G. M. St 6. 315. 317, C. A.). 

(5) HamiUon t. BUeku, {18M] A. G. 310. por Lord WatsuN, at p. 313 
("uuess the context of the instrament ebows " eto.); and soc Oonon t. 
Gordon (187i). L. R. 6 U. L. 254. per Lord CuBLifspOitD, at p. 271 uulosi 
other parts o! the will or the general scope Md object of it ’* etc.), like 
rule as to giving the ordinary meaniog to a word is thus not a hard and 
fast rule, since it is entirely subeerviont to the context of the will; ecu 
AfsoU'Eayae v. JodreU. 11891] A. C. 304. per Lord HcHhcnaLL. at 
p. 306. It has been said that the rule o! oonstructiou. as enunciaCoU iu the 
oases cited in note (0. p. 650. posl, deals only with the casu of giving to wonle 
a meaning which they do not properly bear (Uoee ▼. //oneR, [1912 J 8 

K. B. 533. 0. A., per Flitcjikk MuctTON. L.J., at p. 643); and a;,al& 
that it speaks not of the meaning of a word, but of a senteu’*’. of 
a series of liinitations in a will (ibid., jter bucKUit. L.J., at p. likl); 
and tliat where a word has two proper and reoogDieed muaniugs, the rule 
must b« greatly modided. even ii it applies at all. and that in such cam 
the sense of a word in a particular passage must be decided by the 
context and the surrounding cirenmstances (ibid., per Plxtchbb Moultok. 

L. J.. at p. 643). It is submitted that these critloismB are met by stating 
the rule as in the text, sapra. A word om in its ordinary moaning a 
technical word may have several senses and t « uaod in ono of tbom. is 
wMch it is techniou {Clayton v. (Trsysoa (1836). 5 Ad. 6( £1. 302, 308). 

(c) Tkelilufion v. Woodford, Woodford'^. TA^RiMrio* (1799), 4 Ves. 227, 
per Ardsk, M.R.. at p. 329, adopted is ViUttr v. OUbev, f I907J A. <!. 136, 
perLord Ateikson, at p. 147 ; rocU v. i^ooie(l804). 3 boi. &P. 620. 027; 
OAarch v. .Vuady (1BU8). 15 Ves. 396. i06 ; Trewor v. Trevor (1847). 1 
H. L. Caa. 239. 264. 266. 267, 270; IfiMomev. LoviU (1869), 6 U. L. Cas. 
1013, 1023 ; De Ifindt v. De Windt (1866). L. R. 1 H. L. 87. 92; Qibhong 
V. Gibbon* (1881), 6 App. Cas. 471, 479. P. C.; HamUton v. BtfcUe, 
evpra, at p. 313 : BiOMm r. Dsveos. [1902] A. C. 1, 12 : Gomnpe v. 
MahUiedi^ (1907] A. C. 226. 227. The rule has been onuooiaisd in a very 
Ufge number of cases, smd is sometimes described as the golden *' rule ; 
it is applicable to all kinds of inatnimenta; see Be Dety, BxparU Walton 
(1881). 17 Cb. D. 746, 751, C. A.; Culedosias Bfiii. Co. ▼. north DriUMh 
Rail. Vo. (1881), 6 App. Cas. 114,131; gpefwer v. Metropolitan Hoa/rd of 
Workr (1882), 22 Ch. D. 142.148, C. A.; and title Dsxne ano Othik 
ItfStBWKWTS, Vol. X., pp. el SSQ. 

(d) AumbU V. Joses (1709), 1 Salk. 238; Buok d. WhalUif v. V«rios 
(1797). 1 Bos. be P. 53. 57; Jmon ▼. IfripJM (1820), 2 Bli. 1. 57, H. L.; 

V. Fit4gersid( 1858),6 B. L. Cas. 823: OiUt v. Jfefeom(i873),L. R. 
6 H. L. 24, 31; Van OriaUn r. FoxwU. Foxmli v. 7sn QrvUon, [1897] 
A. C. 658. 672, 584; £e Xsom's JBihtfe. [1903] 1 L E. 2U; fie Simeoe, 
fewler-fitmeoe t. Vowler, [191311 CL 662, 557. 

(e) fie HsrWson, hemer f. EiRard (1885), 30 Ch. D. 890, 893, C. A. 
Thus, rsUtiTe prososni and other relative exprearions are pHmd facto 
vsfmhU to UkO last antacedeat {Oaotledon v. Turner (1745), 8 Atk. 257; 
4dskesd v. TfiHeRs (1861), 29 Beav. 358, 361; fie wtRioms. Gregory v. 
Jfirirkead(i9I3), 134 L. T. Jo. 619). For as ezacDpIs to the contrary, 
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etoT. t. Where the worda so ioterpreted are aesaible in reference (o the 
General surrounding circumslancea^), that is to say, where these circnm* 
Principles giances do not deprive the words of all reasonable application when 
of Con* gQ interpreted (, 0 ), this sense of the words must be Mhered to(h); 
strucuon. where that course would lead to eonse absurdity or some 
WheD uAuai repugnance or inconsistency with the declared intentions of the 
to^ testator, collected from the whole of the will, tiie grammatical and 
' ordinary or the technical sense of the words may he modified, so as 
to avoid that absurdity or incoDsisteney, but no further ( 1 ). In 
particular, (0 deprive words of their appropriate usual h6 DB6 there 
must be sufficient to satisfy a judicial mind that they were meant 
to be used by the testator in some other sense, and to show what 
that Either sense i6(k\ and the burden of proof lies on those wbo 
attriliuto to the words such other sense (f). 

of 1264. There are, bow'over, few words, if indeed there are any, 
t^^niesc ftoJ which boar a nieaninc so exact that the reader can disregard the 
lu rxcludio^ surrounding circumstances and tbs contort m ascertaining tne 
sense in which they are employed (m). If, therefore, tbe intention 
of the testator can be collected wi^ reasonable certainty from the 
whole will, with the aid of extrinsic evidence of a kind proprly 
admissible, that intention must liave effect given to it beyond and 
even against the literal or ordinary sens e of particular words and 

ivc' t'tfx <'QUin$ (J7ei), 2 Edoo. 107. Tbe coiielractiou ol a will 
tbuH he a ouckUou for a gramDiorian ruthcr than (or e lawyer a. 

Oollittpi V. EvuUttt (18)6}, 4 M. 8. 68, SO ^ aOd T. KUvorth (l852), 2 
DeO. id.iiG. 070, 683, C. A.). 

if) Ae to the evidence, see pp. 637. 646. ante. 

(^) Shore V. Wilion, Mevlty'e {Ltidy) OKftriiioi (IS42), 9 Cl. & Fin. 366, 
626. if. L, 

{h) Wjgi«im,Extnosic Evidenev. 3rd ed., p. 17, Propositioo 11..adopted 
in Croksr \. }!fri/4nd {NaTqni$) (1844), 4 Moo. P. C. 0 . U39, 364; aod see 
Rv ('upe, Croee v. Crot$, [)UU8] 2Ch. 1, 4, V. A. {'* without regard to the 
cofiM.><iuenocii "}; SitifUv. 09)0). 11912J 1 1. K. 133, )39, 140. 

(t) Worburton v. L^loud d. Irir (1828). 1 llud. it B. 623, Ei. Oh., pet 
lli'RTOK. J., at p. 648, aflirmed (1832), 2 Dow Cl. 480, H. L., adopted 
ill <Jrrp V. /Vttrroe (1867), 8 U. L. Cos. 61, per Lord WSKSLarUALE, at 
|K : aud sen ibid., per Lord Oranwoetk, L.G., at p. 78 ; Abbott v, 
JJiddUion, RirifUe t. &arpfnier (1868). 7 H. L. Cu. 68. 94. 114 ; 

V. Grtiinqer (1859), 7 H. L. 273, 284 ; ITitellMfOn v. Rendleeham 

{Lord), TkeUuifon v. TheUusMH, Hare v. ito6ar4i (1859), 7 H. L. Css. 
429. 464. 470, 472,488, 490. 494. 519; HtrjU v. SaJHtt (1854). 3 De 6. M. 
Si G. 782, 793, 794, C. A. ; Vaeher d Sons, IM. ▼. London Society of Com- 
ftoiiiurt, [1913] A. C. 107, tl7. Ithae been observed that this statement of 
the rule scenii^ to be involved in the above statement as to context, and 
to be bat a means of showing by the context that tbe words were not 
uatfd in their ordinary sense (FlwUtuifon v. RendUiKam {Lord), TheUuiwi 
V. TAeUMMon, Uare v. BoharU, evpra, per Lord ORaKwoRTir, at p. 494; 

V. iSAodea(1882), 7 App. Css. 192, per Lord Blackburk, at p. 205); 
and that by “anabsiu^ty** could ha^y be meant a result which the 
couri (hon^t ought not to have been the intention of tbe testator (IZAAiri 
V. LMet. nkpTA, porJjoA Blacxburk, at p. 905; soe also Long v. Ions 
(1886). 17 L. it. Ir. 24, 35, C. A,). 

(k) V. FiCr^mild (1868), 8 H. L. Ceo. 823Lord WzN'^i-xvnALi, 

at p. 877 ; V,a% O^Uen v. JfttvsO, Foxv^ v. Von OrutUn, [1897] A. C. 
658. 672. 

(0 /U Ciiivjord'f Trveti (1864), 2 Drew. 230. per Kik 0 »iisl»t, V.*a, 
at p. 23S. 

(m) Cow r 'BmeU, [19121 3 K. B. 633. C. A., per Bucelit, L.J., at 
p.643; Eodfion v. A«i6reM (1780). 1 Doug. (X. 8 .) 397| 341; Dm d. 
Aadtw ▼. nenc) 11 Vm»r am eon 
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ezpreaaionB, aod the court is not boood to tdhsrc to the ordioary 

or legal meaDing in each a case (a). Oenenl 

1265. The meaning of technical terms, excluding technical terms 

of English taw, but including technical terms of foreign law or of ftruetloiL 
science or art, is determined by evidence of experts ((*\ 

The questions what are technical terms in English law and 
what are their technical meanings (p) are determined by the court tms, ho« 
with the aid, in certain cases, of the established canons of con* deUrmiDsd. 
struction; in considering a technically drawn will,ilio Court regards 
the practice of conveyancers as not wholly irrelevant though not 
binding (q). 

1266. The ordinary meaning of a word is the moaning given it Ordiur; 
by the ordinary usage of society (r), that is to say, the testator's 
society, of that class and period in which he lived and moved (s). 

If, therefore, the testator belonged toadislriot, trade, or business in 
which a particular word has a certain meaning given to it by an 
existing custom, then the oixlinary meaning of the word under tbo 
rule is this customary meaning, and not the meaning generally given 
to it by the general English usage (t). 

(n) Vauchamp v. Uell (U22). Madd. it G. 343. 347 ; lAvefeif v. lAPf$9p 
(1849). 2 11. L. CsH. 419, per I^nl COTTEiTtfAll, L.C., at ji. 432 i Kep v. 

JCep (iS53). 4 G. M. 6t G. 73. S4, C. A.; BTare v. mUi^n (1865). 7 
1)0 G. M. & U. 24S, 209, r. A.: Hoddff v. FiUg9rM (ISOS). 6 H. L Gas. 

S23. Lord ChANweRTU, L.C., at p. 871; Uuy ▼. Pear»o» (1867). 9 
n. L. Oas. 01, per Lord Si. Lxoitakos. at p. 09 : Pr'uU v. Fosfce (IS w , 

3 De G. & J. 252, 266, 0. A.; Mfim, Bsd/em v. Bryning (1877). 6 
Ch. D. 133.136 the spirit is to prev^ *'). Q*i hani in liUrd* KcbM in 
ctrriice (2 BJ. Com. 379). 

(s) Ii6 aii/fi TrueU, (1892] 2 Ch. 229, 232 (foreign law). 

(p) Examples ofsoob toohnical words are'Visod"(£<^v. Jay (1878), 

0 ch. D. 42, C. A.); vested *’ (see p. 709. po«f) ; plurality' {lU 
Maciuimartt. IltviU v. J^am (1011), 104 L. 77li> As Uy t4«cbnical 
aod fUArt'teclinical words d*4cribiDg property '»f donees. pp. 699, 

744. pott. As to the use in wills of words appioniiate to a oonveyauoe 
under the Statute of Usee (27 Hen. 8, o. 10), see kt Tanqnerav-Wi^ume 
and Landau (1882), 20 Ch. D. 465. 478. C. A.; Tudor, L. (?. Bool Prop.. 

4th od.. pp. 307 e4 teq.; title Ra.AL PuoF^uTr Chattsls Rial, 

Vol. XXIV., p. 281. note (d). 

(Q) lU AthiU, Athill V. AihiU (1880), 16 Cb. D. 211, 223. 0. A.; Re 
^dwardi, ;Cdwanii v. Edvards, [1K1I4] 3 Cb. 644 ; see VUlar v. Oilbey, 

[1907] A. C. 139, 152. In oonsideriog what are usual*' elaoses, the 
court treats the queeGoa as one of fact, on whicb tbe evidence of con* 
veyanoers is accepted {Be Maddy'i Biftate, Maddy v. .tfaddy, [1901] 2 Ch. 

820, 822). 

(f) iSfliore V. ITtUoa. Btwley's (Lady) OhariiUs (1842), 9 Cl. A Fio. 355, 

H. L., per Colkripce. J., at p. 537 ; Parker v. Jfarchaal (1843). 1 Ph. 

356, 360 C^tbe ordinary acceptation of laogaago in the transactioxks ot 
mankind "). 

(s) M'Ruyh V. M*I2uy\, [1908] I X. R. 155, 160 (not archaic or obsolete 
meaning). 

(I) BoHtsdole v. iferyan (1693), 4 Hod. Rep. 185; Be 8Uel, WappeiiT. 

Rebinsen, [19f>3] I Ch. 136 {'* freeholds " by local usage included customary 
freeholds). The rule as to customary meaning prevails evra though the 
words in their meaning according to general English usage wodld create no 
difficulty in applvins the instrument to the far.U (Underhill and 8trahan, 
Interaretatioo of Wills and Settlements, 2nd ed., p. 21). The question 
whether a word has a customary rri^nin^ iu one of t^, for the jury, ii any 
( g 4syea v. MargiUon (1847), 11 Q. B. 23. 32). As to ooitom geoerallyf 
lee title CusioH amv Csaois, VoL Z., pp. 217 H mi* 
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The ordinar; meaning of a word is not cee owa rilj the 
etymological meaniog (a)» though there' may be caaes where the 
court refers to the etymological meaning of a word as a gnide(aX 

Where no specific meaning is unambiguously given to a word 
by the context (6)» the court may consult dictionaries of go^ 
reputation (c) and may receive evidence of the meaning ordinarily 
given to the word (^). 

1267. The ordinary meaning, and therefore legal interpretation, 
of wor^ may vary from time to time according to the usages of the 
community (e); and there are often many meanings applied in 
common use to any given word (/). Accordingly* it has b^n 
freoaently a matter for judicial decision in the construction of wills 
ana other documents what is* or was* at a given time the ordinary 
meaning of a particular word, or the secondary meanings which are 
or were capable of being given to it. 

1268. Amongst the words and expressions of common use in wills, 
the meaning of which in common use* or os affected by various con* 
texts, has l^n the subject of judicial determination ^), are the fol¬ 
lowing (A), namely: entitled (i), “ marriage “ minority ” (i)» 


(«) V. WiU&n, i7sw/s|f*« CkarUiM (1842), 9 Cl. & Fin. 355, 

927* H. L. 

(а) Farr v. Fan (1SS3), 1 My. Sc K. 047, 848 r devolve '*). 

(б) The court does not look at evidence to prove the meaning where 
the meaning is plein and unambiguous on the (ace of the d«»cuueDt; com¬ 
pere D4 la Ifarr {Karl} v. iftier (1881)* 17 Cb. D. 528. 588. 589, C. A. 

(o) The court is nut bound ^ tbe diotiooary: see 0fi$v4$ w. Ra^Uy 
(1SS2), 10 Hare, 63, 85; B4 Feeney, JaglU v. Birminfham Oorporaiicn 
(1908). 24 T. L. B. 314. 

(d) B< Buyim,B(iynn v.Boyeer, [1904] 1 Ch. 178*0. A. As to evidence 
$M Ui meauiuggeoereOy, seep. 834. ante. 

(e) Short V. IViUon, Btwuy't {Lady) ChariUeit supra* et p. 527 ; Rt 
Bf^ner, Raynor v. Boyner, inpro, ut p. 185. 

(f) Sm Cavo T. HoneU, [19l2j 3 K. B. 633* C. A. As. for iostaoce, the 
words ** family (see p. 747* peel), ** money ” (see p. 706, poet], etc. In 
Fipy Y. Claris (1878)* 3 Ch. 0. 872, Jsssxl, M.R., at p. 674. said that 
** ev^ word wlikh ha3 more than one meaning haa a primary moiuiiag. 
and if it hw a primary meaning, you went a context to find another; 
as to suoh oases see* fuither* note (h)* p. 865, otUe. 

(g) As to how far such decisions are followed, see Si Boyaef* Rayntr v. 
Buyner. iwpra; Me JOtll, AtiUil v. AthiU (1880)* 18 Ch. D. 211*0. A., 
per JasssL, M.B.* at p. 223. 

(h) For other examples* in the case of words describing donees or 
proper^, see pp. 899* 7i4, fott. 

(») The worn may mean entitled in possemion* or entitled in intercAt 
(OioWey T. Loxfthaad (1883)* 33 Beav. 189; Be OryUt' TruoU (1868), 
U R. 8 £o. 689 ( Cmbnt v. Jaagard <1870), L. B. 9 Eq. 200; Be FiacA. 
Abhiit V. Btmuy (1881), 17 Ch. D. 211. 223, C. A.; BeFoOe^'e EtiaU, 
Frito-FoOmgiU v. Price* [1903} 1 Ch. 149; Be Whitor, Wndoor v. Jonoi 
<1911). 1051. T. 749). 

{k\ The ward primd font refers to a marriage valid in law (FolUoiid 
(FievoMi) V. BoAu (1897)* 2 Yen. 333* 236 ; 2w the Bsfote e/ M'LoagKkn 
(1878X1 L. B. Ir. 421* C. A.: AUen v. IFoed (1834)* 1 Bhig. (v. o.) 8). 

(4 Ae word frirnd fatU refers to the period under twenty-oiM yean of 
age (jfeddMoa t. Chapmaa (1868)* 4 B. J. 709, 724), but may wer to a 
aeaveAWona) nunahty. as* for inetenoe, up to twanty-flve yean of age* 
er tbe tune during iHueh the testator has kept tbe abiid out of full oontroi 
of his pfOPVTtv ()ri?rsy v* iftlrsir (1844L 14 fim. 48; Fmer v. Fmer 
(1882)* 1 Kew Eep. 4 ^)*.. ut < ■ ‘uv . v ^ • 
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** teetameoUr; expenses'' or ^‘exeonbrship expeoses " (m)t' **xm^ 
married *' (n). 
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1269* Subject lo the preoeding rules, the will should be eo 
oonstrued that evety wora ahould have its effect (o). The oourt 
has 00 right to disregard a word, if some meaning can be giTsn to 
it (p), and that meaning is not contrary to some intention plainly 
exnreaaed in other parts of the will ( 9 ); and the court doe| not as a 
rule impute to the testator that he nses additional words without 
additional purpose or without any purpose at all (r). 


some 

(«) XbsM terms are ordinacUr synonymous (S’Aofp ▼. Lu9h (1879). 10 
Ch D. 468, 470) denoting the ezMases incident to the proper periormanos 
of Iho duty of the executor (i6ia.), oe to which see titie ExacuToas A>ri> 
AnuiaisnuTOBS, Vol. XIV., pp. 240 W «•?. Costs in prooeedingi properly 
brought to administer the testator's estate are indoded (MorrHl ▼. 

Q651), 4 De G. 6^ Sm. 422; Milei r. Bofr%$^ (1S74), 9 Cb. App. 916 ( 
Pmf^ ▼. Penny (1879), 11 Ch. D. 440) except so far as inoreased by the 
sdminstration of the real estate (sec title Exxcotoks amv AnMiHiSTfUTORS, 
Vol. XlV., p. 390), but including costs of in<)Qir$€a to determine the persons 
entitled to a lenov where the difUoulty is caused by tiie language of the 
testator himaeli (ne Groom, Boaiif r. Groom, UBS?) 2 Ch. 407). As to 
payments for estate duties, see ^ Shaman, wrWAI v. Shaman, [19011 
2 Qi. 260; Park v. IftUiofM, [1911] 1 Ch. 168: 2^ ffedfoa, Spenm v. 
IWacr, JI911] 1 Cb. 206; and title Ebtatx awn Othxr Dbstr Dittixh, 
Vo). Xlil.. pp. 219, note («), 220. note (m); see also Branghkfn (Lord) ▼. 
PouM(Loraw«flKm)( 1899), 19 Boar. 119 (expenses of exeouting the trUHtMK 

(n) The word naturally means, in the case of a bachelor or spinn;' r 
(PfstI ▼. Maikev (1886), 22 Beav. 828). ** never having been married ** 
(ffoywood T. ffoywo^ (1860). 29 Bear. 9, 16; Pe ^ef^onl, Jtfrrteni v« 
If alloy (1684), 26 Ch. D. 979; Ra Sanden* Tm$t$ (1666). L. K. 1 Eq. 679; 
Galrymplo v. Hall (1881), 16 Ch. D. 719; BaberU v. KUmart {BUhop), 
[1902] II. R.333 2 R€CoUyer,CoUyerv. Bach(mi),iiT.h. H. 117; and 
seePo ThittUvayU'i Truti (1869). 24 L. J.(CE.) 712, C. A.), hot may mean 
*'tiot having a sponse at the time contenplatod in the wili *' (OMr )(0 t, 
Collf (1861), 9 B. L. Cas. 601: lU Chant, Chant '■. Lemon, [1900] 2 Ch. 
349; eee title SinusiCENTe, Vol. XXV., pp. 683. 984). As to a dH 
to unmarried children, see «ls9her v. JshMr (1899), 9 Stm. 90S; naU 
V. Xoterioofi (1853). 4 De G. M. k G. 781. 0. A. 



288, 269; TheUntta* t. Woodford, Woodard ▼. TAellsiiftm (1799), 4 Vea« 
227, 829; MiUom v. Awdry (1600), 9 ves. 465, 467; d. (TyrroB v, 

a ford (1816), 4 M. & S. 660, 96$; Baetinoi v. Haiw (1833), 6 Blm. 67, 71 : 

orvaB V. Sntion (1845), 1 Pb. 683, 936; Peaawny v. Bead (1868), S 
De G. M. & G. 18, 28, C. A.; Biny ▼. Oeawland (1869). 4 De O. & J. 477, 
486,0. A.; Ohrke v. MU (1861), 9 H. L. Cas. 601, per Lori ObakwortHi 
at p. 612: Parker v. ToekU (1869), 11 H. L. Cas. 143,159; Beet v. Stone* 
Aewsf (1869), 2 De 0. J. 6t Sm. 587. 941: Mosey v. Romen (1869), L. Rj 
4 H. L. 288. per Lord CilBKa, at p. 301; “ In acting under that canon ot 
constmotion you must . . . asoertaifi what was the purpose for iriiieh 
the testator introduced the word . . . into hJs disposition ; Be SanfM, 
Sanjord v. Sanford, [1901] I C3l 989, 948 ; Eickerby r. BiehoUon, [1912] 
1 L B. 848, 847. 

(p) Be Grown, Oroton v. Perrtre, [1904] 1 Ob. 292, 298 (*'lawftil]y ** 
HiBume, in name and arms clause); Beaman v. Pearee (1871),^ Ch. App> 
^79, 263. 

(t) Das d. BiMadn ▼. Baadinf (1819), 2 B. 4 Aid. 441, per Asaorr, C.T,; 
at p. 448, and par HOimOTD, J., at p. 491; ConetanMm '^. OoneianHno 
(1801), 6 Yes. 100.102; Beevee t. Brmer (1799). 4 YeS. Ml; 618. 

(r) Odd^sT. irco([(M(1826},SMy.«t)r. 58i^LotffG6mwHAM,L.C.J 
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1370. This rule is a general rule(<), but is not iafiesibl6(0; 
according to the context (a), or by reasoning from the scope of tba 
will (b), words may be rejected (c), or may be regarded as merely 
explanatory, expressing what would otherwise have been true under 
the will (d). Further, there need be no departure made from the 
rule giving words their usual meaning merely because they are in 
that sense only aurpl usage (c)» or because other words, inconsistent 
with their use in that sense but insufBcient to give them any other 
sense, may have to bo rejected (/). 


SDB'S&T. 6. — Aj'jyropriait CanMi o/ ConMrtttlion io ^ Applied, 

1371. The court applies certain established canons of con« 
struction(^) in cases where they are respectively appropriate (h). 
These canons seek to lay down what inferences ought in doubtful 
oases to be drawn, as a general rule, from particular indications of 
intention (i); some more especially determine what moaning should 
in general be given to particular words and expressions which 
have acquired a technical orquoai-iecbmcal nature (i); and others 


at p. 614 ; Quarm ▼. Qaarm, [1802] 1 Q. B. 184, 186,180; and see Ff>zweU 
T. Van Qruiien (1000). 82 L. T. 272, H. L. 

(i) The rale ought not to be departed from, uoless it U apparent that 
by adhering io it wo should be defeating the intentioa as eoNectod from 
itio context {Saw v. Bradley (IBSC). 0 H. L. Cat. 873, 899). 

(0 V. Ilolgaie (1860), L. II. 1 H. L. 175, per Lord CfiAK* 

WORTH, L.C., at p. 185, whore the rule wm eucouatcred by another rule 
that we are not to construe a gift os conUnecat unlow the context 
roq uirca us to do ao **; i 'larks ▼. CoUe (1861), 9 H. L. Can. 601 • 613, 618. 

(a) pp. 633. 656, ante. 

(8) S<H' p. 653, ante. 

(c) Sco i>. 675, poet. 

(d) McJAtcklan v. TaiU (1860). 2 De 0. F. Se J. 440, per Lord Oahp- 
UKU, L.i^, at p. 454; Iltf H'oltim** Litole (1856), 8 He G. M. & G. 173. 
0. A., per Knioiit Batinx, L.J., at p. 175; Hicke v. SalHtt (1854), 3 
1)6 a. M. fc Cf. 782, 794, V. A. 

(e) Monk v. Mawdal^ (1827), I Sim. 286, 290, 291; Taylor r. Beverley 
(1814). 1 CyOW. 108. iJ6; CroO; v. /wtmb(J844). 1 CoU. 489, 403. 494 ; 
Be Kirkbride'e 7rMCiB(18e6). L. R. 3 £q. 400; OiUt v. ifffliom (1873). 
L. R. 6 H. L. 24, 33, 34 ; Palmer v. Orpen, (1894] 1 1. R. 32, 38 ; &>herU 
V. KUmore {Biekop), [1902] 1 I. R. 333, 339. The objectioii of surplusan 
has weight only when the prwnce of anch word or phrase would be 
unusual or unaccountable if it were not apeeially inserted for the purpose 
of altering the meaning of the eentenee {& Boden, Boden ▼. Boden, [1907] 
1 Ch. 132, C. A., per F^tcirBB MoerttOK, L.J., at p. 143). 

(f) As to teohn^ words, see Jeeeon ▼. ITri^Af (1820), 2 Bli. 1, H. L.: 

Reddy v. Fiteoerald (1858), 6 H. L. C^. 823, and other cases diod, with 
reference to toe application of the rale in Case (1581), 1 Oo. 

Rep. 93 b, in title Reaz. Propebtt avd Ghattxu Real, Yol. XXIV., 
p. 230, note (a). 

(y) Bahhr. Camek(lS79), 11 Ch. D. 873. C. A.. ^Cottok, L.J.. at 

L 876: *'Wo are bound to hare regard to any rolea oi oonstinotion which 
re been eatablisKed by the courts, and subject to that we are bound to 
oonetrue the will as trained legal minds would do **; Be Bedeon*e TrueU 
(1885). 26 Ch. D. 523, 625. 526. C. A.; Kirby-Smilk r. FatneO, {1903] I 
Chs 483. per BnouET. J.. at p. 490; and see note (<), p. 562. poet. ^ 
to the canons of constniotioo which hare been establiued and oertain 
apeeia) forms of the genml rnlsi disouesed in the text as applied in special 
eases, see pp. 666 «f see., pod. 

(8) See p. 662, pod, 

. At, tot instiuiee, the rales as to the etieet of a gift orer on failve of 

issne, and the rules os to implication of limitatioDS; seo pp. 833. 845, pos^ 
(h) Davenpoii v. CoUman (1842), 12 Sim. 588, 591; <?fvy r. Pearson 
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ddtermiDe in what manner particular common forms of dispoei- 
tion are to be effectuated, where the testator has not, fnllj and 
unambiguously, disclosed hia intentions (i). 

1272. The svstein of canons of construction, whether En{;1iBb or 
foreign, applied by the court varies according to the circumshincee 
and the testator's intention (m). A testator may exprassly or 
impliedly show an intention that his meaning is to be ascertaiiK^d 
aooording to some known system of jurisprudence; and such intcn* 
tion, if the provisions of the will and the circumstances adruit, 
has effect given to it, irrespective of the domicil or nationality of 
the testator (»). Simibirly, the fact that the t^tator usos the 
English language, with or without the use of technical tonns 
borrowed from the law of England, is considered in discovering the 
testator’s intention even when the property dealt witli and tlic 
validity and effect of his dispositions of that pro])erty arc affocted 
by a foreign law(f>). 

Where such an intention is not exprossed or inferred, the court 
acts upon certain presumptioueCp) which deGne the system to be 
applied (q). 


6aot. 1 

General 
PrincinlH 
of Con* 
itrucUoD. 

CooAictof 

Uwi. 


(1057), e H. L. Cu. 61» 79; (irerilU r, JifCKne (IS59), 7 H. Ji. i*ufi. 
689, 703; Rc Jtawden, fiaiionnl I'rorintial HauL cf finqlattd v. Vn¥tvrU, 
Baipden v. (^n$¥Wnll, [is94] 1 CIi. 693. per K^Kbwicu, J., at pp. 697, 09S 
{** tho dictionary ii to bo found in tboM dociaioos "); tiarndougli t . Coopr. 
(1906), [19U6] 2 Cb. 121, u., 124, H. L. 

(l) Ae Jodreil, JodreU, v. 5«ale (J890), 44 Cb. D. 690,610, C. A. (prcviuua 
cases lueful '"when they pot an interpretation on oommon forms'*^. 
Al, for ioitaoce, tbe rule in Andr9w$ v. Fariington (1791), 3 Bro. C. C. 401 
(aoe p. 7 IS, poef), which ia grounded on tbo iocoDtiatoncj of the directiooi 
in the will (ace uotc (6), p. 719.po«f); and tbe mJe in }Vild'$ Cast (J699), 
6 Co. Rop. 16 b, 17 a; aeo p. 7S7, potf. 

(m) The general priociplea of constraction (aee 651 elMi;., OfUa) appear 
to apply to all wills, whether EugUsb or foreign, at being oommon to overy 
aystem of jurisprudence; compare D% Sora {L^ckf9n) r. Fhiitippi (1863), 
10 H. L. Cu. 624.628, 629, d., 633 ; Aa Barman, lAoyd v. 7drrfy, [1S94J 3 
Cb. 6f)7. 611.613. 

(a) Eapiuul v. Boehm, Cockbam v. Rapknel (185^, 22 L. J. (Cd.) 299 
fteetator domiciled is India disposing of morablea by express relereoee 
to ^e law of inheritance in Great Britain); Bradford t. Young (1SS3), 29 
Oh. D. 617, 623, 625, C. A.; Re Fritr, Tomlm v. Latter, [10<K)] 1 Cb. 442, 
453; see title Cokfuct op Laws, Vol. VI., p. 230. 

(o) See b'Mdd t. Cook (1SS3), S App. Vm. 577, 593. M, 601; fU Baker'» 
i^etUenunt Truait, Bunt v. Baker, [1908] W. N. 161; Re Bonnefoi, Burrftf 
V. Perria, [1912] P. 233, 238, 239, C. A. But the doctrines of EoglisJi 
courts of Muity are not imported into the construction of aneb a will 
{MeOibbon ▼. i5t«tt (ISS5), 10 App. Cm. 653, 658, P. C.); see also Be 
MiOer, Bailie v. MitUr, [1914] 1 Cb. 611. 

(p) The rale, for exam^e, that a will of movables U to be construed with 

reference to tbe law of the domicil of the teetatur **is a mere canon of 
iaterpretation which should not be a^^e^ to when there is auy reason 
from tbe nature of the will or otherwise to suppowe that the testator wrote 
it with reference to tbe law of some other country *' (Licey. CooQiet of Laws, 
lit ed., p. 695; 2nd ed., p. 679, adopted in ke Price, Tomltn ▼. LaUer, 
•npn, per liTOUJVQ. J., at p. 452; Be SettUmenl TrueUi PouUer v. 

IrBek, [1903] I Ch. 898, per Rucklbt, J.. at p. 900). 

<f) As to the property disposed of, if immovable, see title Cokpuot 
OF Laws, Vol. Vl., p. 220. and if movable. i5wf., p. 230; as to the 
dktuctioQ between movable and inuDovabie for this purpose, see ibid.^ 
pp. 196 St eeo^; u to the willi of personal estate of Bnfasn aubjecta and 
otbfti see wills Act 1861 (24 k 26Vkt. c. 114), a. 3; Utle COirruol 
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The coart maj be informed of the appropriate foreign canons o! 
oonstrnetion bj eyidenoe (r). 

In cases where the will is to be eooetmed according to English 
rales, bat is written in a foreign language, the court onlj looks at 
the effect of that language in order to ascertain what are the 
equivalent expression s in English (s). 

1273. The canons of construction of wills in English law are 
not lightly departed from in cases where they are applicable (t): 
bat, on the othor hand, are to be followed only when the testator 
has not clearly eipreseed bis own intention and has not given any 
other guide to the coart (a). All these canons therefore are of the 
nature of presumptions only (h), and are subject to any contrary 
intention (c) disclosed by the will, as constraed in accordance with 
the principles above stated (d). 

If in particular the language of the will can be read in its ordinary 
and natural sense (s) so as to 1)6 sensible with respect to the 
surrounding circumstances, no rule or canon of construction is 
applicable to ascertain the intention (/), and no reliance can be 
placed on former decisions of the court on similar or even identical 
words in other wills (p), 

0 ¥ Laws, Vol. VI., p. 23U. As to the ssoerUiDineiit of the donees, 
see ibid., pp. 220, note (e), 231, notes (k), (1). 

(r} See p. 035, onle. 

(I) AVyaoidf v. Aortri^lU (1854), 18 ReaT. 417. per Rohiut, M.R.. at 
p. 425 : compare v. jtiUertoa nS86), 54 L. T. 453. 

{i) hUinn V. BfU (1852). 2 De G. H. 5( 0. 775. 781, C. A.; Wakf v. 
Foma (1870), 2 Cb. 0. 348. 357, C. A.; and aeo nol« (e), p. 660. anU ; 
A.’G. e. A. 0. 411, 413. 414. The ground on which these 

rules are fcTlowed is either that certainty in jodicial docuuons U attained 
(Jcfirtn y Wright (1820). 2 Bli. I, H. L., per Lord Redssdalk, at p. 56; 
Do 0 d. rtitrh y. LudUtn (1831), 7 Ring. 275. 278; ifomtll v. }7u«oa 
n845), 1 Pb. 533. 536: Grey v. Pearson (1857), 6 fl. L. Cas. 61. 108 : 
Poddy y. Fittgemtd (1858), 6 H. L. Cas. 823. 884). or that the ohiect is to 
make it possible to advise confidently on titles (Roddy v. Fitggtrald, tupra, 
at p. 875). or that it is to be assumed that lawyen draw instruments 
according to the known state of the law. which includes these canons 
front time to time adopted bv the court in the construotion of wills, and 
the testator must be supposed to have used his words in the sense so 
fixed (Rs Bawden, Provincial Bank of England ▼. CrcsswsR, 

Bawdfn v. 0ressire/f. 1188411 Ch. 683. 607.608,: QrmlU v. Browns (1859), 
7 n. L. Oas. 689. 703 : Kingihury v. jraUer, [1801] A. C. 187. 189). It 
has bepu (luggested that they were invented to effect to what is in 
average iostanov the intention of the toetator (fis Jnman. inman ▼. 
Aetfs, [1893] 3 Ch. 5X8, per KzKsmCB, J., at p. 520). 

(a) Xttepvs V. Ancld (1884). X5 Q. B. D. 300. 303, C. A.; Be Coward, 
Cowofd V. Larkrnan (1887), 57 L. T. 2S5. 287, C. A.: Be UamUi, SUphen 
y. Cunningham (1888). 39 D. 426,434.0. A. s Be 8tone, Baker v. Slcne, 
[1895J 2 Ch. 195. 200, C. A. 

(b) It is pointed oot in Lee v. Paia (1845). 4 Hare, 201, per Wigram, 
V.-O.. at pp. 216,317, that the word ** presumption " in this sense is not 
us(Hi IQ a atriot and aoouiaU sense, but as denoting an inforoace in 
favoQi of a given oonitraotion of paitii'ular words. 

<0) T. TowfiMOii (1878). 3 App. Cas. 404, 423: 'Hbey are fixed 

aabiaol to a very important qualification as to intention.** 

(d) S(>e pp. 661 4i eeg^ sals. 

(s) 8ae p. 055, aals. 

(/) Leaderv.Duff^ (1888), 13 App. Ovv 284,301. 303 : Inderwick v. faf- 
sm. [1803] A. 0.120,122; yomijikiyv. if/>isnag*flaa5ary41805] A.C.84,88. 

<f) S ffrdn i i w. iffiMitsA,1X807] A. a 385, 226; and see MamBcek 
T, Aadsfsvm (1804] A. C. 5^ 60; Chapjnm T.,P«rhfai^ [1805] A. C. 186^ 
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1274. C^itain raise, however, which effect the oonstroetioo oi 
wilU of real estate, but are Dot true rules of construction, operate 
independently of and even contrary to a testator's intenuon—- 
namely, the rules (A) tliat, except in caees where the Contingent 
Remainders Act, 1877 (c), is applicable, no limitation capable of 
taking effect as a contingent remainder ia to be held to take offeot 
as an executory devise (A); and that a class of devisees taking 
under such a gift mast be closed at the time when the remainder 
takes effect (0. 

With respect to personal estate, there are no such technical 
rules to prevent the intention of the testator being literally carried 
into effect (m), where not otherwise contrary to law. 

1276. Previous cases on the construcUon of other wills are 
considered by the court, particularly whore the ijuastion relates to 
real property (n); but no weight is given to them (o), except in 
so far as they Jay down some such canon of construction (^} 
applicable to the case before the court (f), or are l>ased on reasoning 
which commends itself to tho court. 


BMr.a 
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108; Bt rredwell, Jeffrtiy v. TrsdweU. IISSI] i Cb. 840, 653, C. A.; 
Morgan, Morgan v. Morgan, [I$93] 3 Cb. $22, 22H, $3$, 0. A. ; Ho 
Pamor, Palmor v. Anoworik, [ISOd] 3 Ch. 369, 373, C. A.: R$ Cope, Orooa 
V. Onoi, [190$} 8 Ch. 1,3, C. A. ; as to lunoer deriAioui, see, generally, the 
text, iWra. 

(A) IrAiU V. Sunomert, [19U$) $ Ch. $50; Vunlifft t. iirtmoAtr (1$?$), 
3 Ch. D. 393, 399, C. A.; TAtddongUfn v. Kimo (1697), 1 Ld. Raym. $03, 
207. 

(i) 40 & 41 Viet. 0. 33. 

{k) Hurofoy t. Bogero (167 J), $ Wms. Saund. 3S0, 3$S; Cansordins T. 
CoftMidiNS (1766), 1 Kden, 27; see title Rial PaoriRTT ani> Chattels 
Rial. Vol. XXIV., p. 232. 

(1) RlacAtwm v. [ISOS] 3 Cb. 209, 223, 224. 

(«) Audoloyw. Hm(l$59), 1 DeU.F.SsJ. 236,/ r Lord CampbiluL.C., 
atp. 237. 

(%) NiU$ T. Barjord (1S79), 1$ Ch. 1>. 691, 69$; Morgan v. Tkomao 
(1S92). 9 Q. B. I). 643, 644. C^. A.; Bf HrighUSm^, BrigU^SmUk v. 
BKgA^5miiA (1666). 31 Ch. D. 314, 518. 'Hw fact that the testator's 
intention as to a blended gift of real and persomd asUie is defeated by 
these nileH so far as regaru the real estate* does not prevent effooi being 
Kiven to his intention as to the personal estate {Uolmoo v. HrooooU (1864), 
10 jar. (n. 60 507 ; WkiU v. ^wMtiers. npra, at p. 264). 

(o) Boo d. Dodoon ▼. &rfw (1767), 2 Wils. 322, 324: and see the cases 
ci^ in note (p), p. C62. anU. 

(p) Doo (I. V. Fleming (1836), 2 Cr. tf . U K. 638, tM/ Lord AmtHoza, 
C.B.. at p. 651; Be Inglo'o TnuU (1871), L. H. 11 Rn. 578, 586, 587; 
Waring v. Csrr^y (1873), 22 W. ft. 150 ; Singleton v. 7oml«nsoii (1878). 3 
App. CoA. 404, 415. 423: Be JaekeonU WiU (IS79}, 13 Ch. D. 189, 194; 
He Jodrell, JodrtU v. Seale (1890). 44 Ch. D. 610, C. A. ; Be Morgnnp 
Morgan v. Morgan, oupra, at p. 232; Wolford v. Wolford, 0912] A. C. 
658, 664. It has been said diat the true way to oonstrue a wifi U to fora 
an opinion apart from the oases, and then see whether the cases require 
a DDodincatioo of that opinion; not to begin by cooaldering how far it 
rrambies other wills on which deeiiSons liave been given (& TredweU, 
Jefffny v. TrodweU, lam, jmt Eat, L.J., at pp. 6fi9, 680: Bo BUnfsm, 
Low V, Cooks, [16911 W. N. 54, C. A., ado|^ in Ho Sanford,Hanford v. 
Sanford, [1901] 1 Cb. 939. psf JoTCt, J., at p. 941: fit Fttlusu, 
Motoalf V. WiUumo, [1914] 1 Cb. 119, 222. aAnoed [1914] 1 Cb. 61, 
C. A.). As to the antbority in MoeraJ of jadioial de^o&a, see tail# 
loMHXvta AHD Oinvs, Vol. Xvill., pp. 110 ft ssq. ^ 

(l) 06Qstesi the ruki el 8&otb« s^m of Jumpndsiiba beedme ol 
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BwoT.n. AUlioogh the eouit may follow a previooe decision on another 
Oeoenl will where the lanf;aa^ was identical with or very eimilar to that 
Prlnciplet in the will under consideration and where no real distinction exists 
of Cod- )) 6 tw 06 n the casern (r), yet the mere fact of flimilarity of language 
str actio D, court to adopt a similar construction (a); the 

flow f&r surrounding elrcuiustancee may be different in every case and may 
pctTiocu cMca give a different meaning to the words (6), and it is the principles of 
construction exemplifi^. rather than the particular decisions 
themselves, that are followed (c). One judge is not bound to follow 
another on questions of mere verbal int^retation (d ); and further^ 
evon when the established canons of construction are honestly 
applied, two loinds may fairly differ («X 


sutlioriiy; tbui, ju u>anyauK«. in the coDHruction of wills of peraoDsl 
«iUU], iu« court follows the inuxiiii« of (Uc dr il la w, wide ha «r« sometimes 
ioCroducod bj oedovtastieal courts having jurisdiotion in probate uiatten, 
iacludiog the greater part of the rules a* Vu legacies {liS9nkhcu$^ v. Holms 
{iWl I Bto. a C. 29S, 300; I/anfi/H r. (irakam (ISOi), Q Via. 239; 
Tudur. L. Keal Prop., 4Ch ed., p. 440; Xesmtn^ v. ^Aerraff 2 

Haru. 14.17 ; Parktr v. ifareAani (1S42), 1 7. & C. Ch. Cas 299; 

Keif V. Key {\Sfai 4 Do G. M. 9c G. 73. S5, C. A.). As regards the 
citation of S^tch oasos, fhoy are available as auiboniios for the general 
principles of coaslructiou of wills, vrhioU arc the same in both countries 
(Pottfiy v. KeberUvn {IBOO), 4 Macg. 314, H. L.; Hiekiing v. Fair, [1999] 
A. Is, 20, 36). Kurlb4^, similar cauons of constntctioo in some cases 
rxisl. in the two systems of jutisprudcoca; see Toylor v. 6VaA<im (1S7S), 
3 App. Cas. 12S7, 1293; but it cannot bo aaid that every canon of eon* 
stmetiuD iu Englaud is part of the law of .Scotland (i/idliag v. Pa<r» 
tupni, atv. 23). 

(f) iloddv V. Fit^trald (185S), 6 II. L. < W 923, 976; Thorve v. Thorw 
U9G2). \ U.kil 326. 339. 337 ; v. /farchill (1963), I Hem. 9c M. 

546, 649. Doe d. Fenvterden v. (sitb^ (1921), 6 Moore (c. f.), 268, 281 

literally and substautially tJio same ’*). 

(a) Comoid* v. C'opoiw (1963), 17 Deav. 397, 402; i/ood v. Vlapkam 
(1964), 19 llcav. !H), 94 ; ^'lia^shy v. (yruinj^ (1969), 7 11. L. Oua. 273, 294. 

Tbc uouMUso of one man cannot be a guide for tbat of another {Smith 
X i'ofin (1796),2 lly. BL 444,460); seo also He Holaa, 6'Aeridan v. i^olon, 
[1012] 1 1. B. 416, 420. 

(h) Doe d. Long v. ZoMin^f (17C0), 2 Burr. 1100,1112 ; Bayer v. liTodley 
(1966). 6 U. L. 0as..879. 894; Grey v. Peareon (1967), 6 li. L. Cas. 61, 
109; River Wear Vommieeionenv. Adamson (1877), 2 App. Gas. 743, 764 ; 
He Coley, HoUinekead v. Coley, [1903] 2 Cb. 102. i09, C. A.; compare, 
fur example, Dovglm (lord) v. CAaimer (1796), 2 Ves. SOI, with Uiwkky 
v. Mmmofi# (1799), 4 Ves. 160 (both cases remarked upon by Lord 
Er.cow. L.O., in Cambridge t. Hove (1802), 8 Ves. 14, 22). 

(r) Be Booth, Booth v. Booth, ^1694] 2 Ch. 292, 285 (" the rcasoiung of 
thorn commends itself to my mind''). All the light that can be got 
from other dedaions serves only to show in what manner the principles 
of reasonabto construction have by judges of high authority been applied 
in cases more or less eimilar*' (Tl'otle v. LiOlevovd (1872), 9 Cb. App. 70, 
per Ivord SsLBoairx, L.C.. at p. 73). 

(d) JU VeaU*s Trusts (1876), 4 Ch. D. 61, per JfiSdEL, M.R., at p. 66. 
describing this rule as ** the role laid down by the House of Lor^ iu 
Jeukim v. HttgAei’*-(1860), 8 H. L. Cas. 671. " On a question of mere 
construction, even the decieion of the Appeal Court on eimilar ground 
is not liuding on another oonrt, aud mucu less on a court of equal juris* 
dicrion” (Hock T. londoaProvi^ Building 8o«sfy( 1883), 23Cii. D. 103, 
C. A.,j^ JessKL, M.R., atp. ill). 

(s) Vislr^A r. Pound (1968), 6 R. L. Cat. 885, per Lord WEKSUCTDaU, 
at p. 999 ; VeoU's Trusts, eupta ; Selby v. Whittaker (1877). 6 Ch. D. 
889, 245» C. A.; see, aeoordiogly, Be Ch^mau, Perhine v. OAmm, [1904] 
I Ch. 431» C. A., vbm the sMinben of the court agreed as to the piiiioipies 
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Part XlV.—Canons of Construction 
Applicable in Special Cases. 

Sect. l.^Canon$ Relating to the Scope oj the IKiil Siot. \, 

S(rB*9tCT. agoind IiUetltug. CadOHI 

1276. A testator may well inteodtodie partially inteatate; whon 
he makes a will, he ie testate only ao tar as he has eipreased himself the Will, 
in hifl will (/). Where, however, the construction of the will ie — 
doubtful, the court acts on the presumption that the testator did Prciauptioa 
not intend to die either wholly or even partially intestato, provided 
that on a fair and reasonable construction there is (ground for a 
contrary conclusion ((;). In pursuance of an intention to avoid 
intestacy found in a will, or in punuance of this presumption, the 
ordinary sense of words hoe often been d6]iartod from in the con* 
straction of wills (h). 

The force, however, of the presumption varies according to the p.>tcc of thA 
context and the circumstances(i). itununpUon. 


to bo applied, but differed u to the result; Roddy v. yiUg«TaUt 
6 H. L. Cm. S33, STS; Rkodu t. Rhodes ()SS2). 7 Apn. <^. 102. 204, 

P c 

(/) fCdKcnU, Jont$ ▼. Jone/i, [lOOO] \ (!h. 670, C. A., RoiTBn, LJ. 
St p. 574 ; ITerbbar v. Siaaley (1864), 16 C. B. {H. 8.) ODS, 760; Jorkton v. 
Craig (1861), 16 Jur. 811 (property wholly undwpoeod of); and toe p. 6;' 
Mte. 

ig) Doe a. IToa t. L<inqlnnd$ (1611), 14 £s«t, 670. 672, 673 ; Edgevortk 
T. Edgevorik (1869). L. R. 4 H. L. 36, 40, 41; Re iUdfem. Redfm v. 
£ryni»^(1877), 6 Cb. 1). 133. 136; KiHfy-Smiik v. Parnell, {1903J 1 Cb. 
483. 469; Re Unrnnon, Tvmer v. lJ4llard (1886). 30 Cb. D. 3(K^. C. A., 
per Lord Esiian, M.R., at p. 303: ''There U rne role of cooitruotion. 
which to Tuy Tuibd » a golden rale. vis., that whe** a teatafor baa exomitinl 
a will iu aoiemn ioro, you moat aasuoie that he did not intend to make 
it a solemn farce,'-that he did not ioteod to dio intestate when ho baa 
gone through the form of making a will." For exaitiplea of roforencea to 
tho leuuiikg sgainat intestacy ui douhifni raaca. spe HoyU v. IJamiUon 
(1799). 4 V^cs. 437, 439 ; Vanckamp ?. Rett (1822). Madd. 6& U. 343, 348 : 
i>o8aon v. (1863), 32 Deav. 260, 260; Re HdUer, Forroef v. Oarfar 
(1881). 44 L. T. 003, 604; Re Htnion. //efUonv. Htnlon (18K2), 30 W. B. 
702 ; Rt v. (188B). SM'b. 1). 314. 

319 i R 0 MoneVt (Ecdy) Will, Monck v. C,raker, [100<tJ 1 !• lt< 66. C. A. 

(A) It haa l^en said, however, that although avoiding intestacy is thus 
to be regarded ta coastruing doubtful exprossions, ft ia aot eooagb to 
induce the court to give au unaatural meaning to a word, or to construe 

S lain words otherwise than according to their plain roeaning [Re Jjenn, 
•enn v. Bonn (1886), 29 Ch. D. 839. 847, C. A.; Re Bdwattle, Jonas v. 
Jonee, [1906} 1 Ch. 570, 674, C. A.; see Ptanay v. ifornoli (1863), 62 
Beav. 643). f 

(4) BaU V. HoU, [1892] 1 Cb. 361, 367,0. A. (tho fact that the objects 0 ! 
the testator's bonnty were his wife and aU his children, his eldest son being 
treated alike with tae rost. is in favour of a universal disposition of all the 
testator's property); and see Laoklon v. fiayaolda (1862), 9 Hue, 796, 799; 
O'Toole T. Browiw (1864), 3 K. 6s B. 572. 586 ; /> liaeieU'i £^, PeriVnt 
T. (1873). L. R. 14 £q. 54,57'. The preeuruptlon apnIiM especially 

to property whiclt tho testator has got at the date of the wdJ, but ia not so 
strong as regards property which he has not yet acquired at that dare 
{Re fsthMUMd Blore'i C'cmtmf (1881), 16 Cb. D. 696. 698, 699). The 
l&i8xenee from a devise of the whole legal fee simple of freehold land tq 
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1277. Where the will shows aq mfcentxoQ of the testator todiepoee 
of the whole of bis real and personal estate, bat as regards the 
intereete created the will admits of two eonstraotions, according to 
one of which the will operates as a complete disposition of the 
whole, bat accordiog to the other the mil creates a chasm, the 
court inclines to take the words in the former e6nse(Ji;). 

In cases where, according to one construction of the words of 
an ambignooe will, a gift would be void as illegal, and a partial 
inteetacj would arise, this presumptioD is an additional (0 reason 
for an alternative construction avoiding that illegality (m). 

1278. The presumption, however, givee no asBietauce to the ooart 
where ilio contest is not between teetacy and iuteetaoy, but between 
two gifts in the same will(n). Further, it is not enough to satiKfy 
the court that intestacy was not intended (o); in order to oust the 
title of the persons claiming on intestacy it must be shown dis¬ 
tinctly that there are words in the will RufBcient to constitute a 
gift of the property in question (p), expressly or b;^ implication, to 
some particular donee (q), and the burden of proof ie on the alleged 
donee (a) to that extent (6). 


troiiUQS IS in favour of ■ complete disposition of the equitable interest 
{Culkhert V. &obm$on <1882). 61 L. J. (CH.) 238 ; and compare note (p), 
p. 776. port). 

(fc) JobtUon V. BartbviU (1766). Cas. tmp. Talb. )57. 161; PkiUjrpt v. 
CiUfatsriatfM (1768), 4 Tea. 61, 69 (** when the rosidne U given every m- 
Buraptiou is to be made that the testator did not die intestate: HooiK v» 
Booth (1799), 4 Vea. 699. 407 (" every intendment is to be made gainst 
bolding a man to die Intestate who tiU down to dispose of the residue of 
his property '*); ifthosiT. Av>df^ (1800), 6 Vea. 466, 466; Bolgerv. Ma<koU 
(1800), 5 Vee. 609. 613; Lenko v. SoHnton (1817), 8 Her. 363, 386 {*• There 
is coii^oly a itroog dispoeitioa in the cooit to construe a residuary clause 
so AS to prevent an ioteetacy as to any part of the testator's property **); 
(toodman v. Ooodtmm (1M7), I De G. £ Sm. 696, 690 : irtpgtfu ▼. 

(1862), 2 Sim. (u. s.) 226, 238; Be Liverpool Loch AeU, He OoUhea<ri 
B in IrneU (1862). 2 De G. J. 690, 692 ; Lea% v. Oldfieid (1864), 19 
Beav. 226. 2S2; Goefiii^ v. OofUnq (1869), John. 266, 274 ; Fay v. Fay 
(1880), 6 L. It. Ir. 274. 282. 

(f) As to the presumption against illegality, we p. 667, poit 
(ai) ifoeUgvjtUrie v. Woodloy (1800), 6 Vee. 622; Taylor r. Frobuhor 
(1852). 6 Da G. 6( Sm. 191; Be Edmandeon^e EetaU (1868), L. R. 6 £q. 
389 ; Be Lma's Trurti (1887). 64 Ch. D. 716, 718; & Copporrl'f EtiaUf 
HowleU T. Hodson (1887). 36 Ch. D. 650, as eiplaiced in m Wetmoth*$ 
Eetnk. WmmoiX v. Wmmoth (1887), 67 Ch. D. 266, 270. 

(a) Be Prise, Pnse v. Hewton, [1906] 2 Ch. 66, per FiswxLL, at 
p. 68. 

(o) As to introductory statements in a will to this effect (for example, 
as to all my woridly estate "), tee Ihheteon v, Lecinrith. lapro; JacJtton 

V. Hoftm (1776). 3 Bro. Pari. Oas. 388; Gosdmhl d. Baker v. Stocker 
(1792). 6 Term Rep. 13 ; Los d. Boiee v. Clayton (1806). 8 Kast, 141.147 : 
Lm d. H'on V, hanqlande (1611), 14 East, 370, 372; Pococh v. Lmodn 
(LMaop)(lS2l), 6 Hoore ( 0 . p.), 169; Engku v. Prifsh^ (1677), 6 C3 l D« 
24. 27 C* A * 

(p) 'Kiiohin ?. WyUe (1862). 10 H. L. Cat. 1, 18, 21. 

(f) fTarrea (1861). 9 H. L. Cas. 420, 463, 435; Drake v. Lni3e 

{16M). 8 it. L. Cu. 172, 180; Be Boheon, Bmieh v. Hott, (1912] 1 Ch. 
626, 6l4 ; ss to implieatioo, IM. farther, p. 846, port. 

(rt) WUee v. WUee (1861), 7 Bing* 664, 672; floB V. Form, supra, at 
p. 495. 

(9) Where, howev«, it is ibowo that a teatatec hsi aaoifested ao 
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It is a pdrdmptorj rale of law (e) (and not merely a rule of eon- swot. i. 
structioD) that tbe beir-at^Iav is not to be diainbented» nor are the Cttoni 
next of kin to be deprived of their statutory right of suceeeeion. Beiattngto 
unless by express words or necessary implicaUou in the will, that is the Beope of 
to say, by a will clearly and uuanibignoaely indicating the inten- thi WM. 
tion of the testator to leave his property to someone else (c/), in 
such a way that there is certainty both in the subjeclH and objects 
of the gift, and tho manner in which the gift takes effect (s). A gift 
nnoertain in any of these respects is void {/). 

Bo Busier. 2 »—J*rt 9 HmtAion* ^ L^goUtif ond 9/ 9/ the Hf^ri 

9/ iVurit. 

1379. The construction of the will is in the first place considsred Kq Separtun 
quite apart from the question of the legality of the provisions of the plain 
wUl((7). If the words of the will are plain, they cannot be 
struck out (A) or taken in a sense different froo] that which they 
plainly bear(4 for the purpose of escaping fnmi the couseqiiouces 
of invalidity under some rule of law, or even Ixfcauso it appears 


inUDtion of giving property to a cemin oxteot. there U an o&d of tbe 
claim 0 ! the heir-at-law. except n\Hm tho 00 tiatrnotion of the gift (Aiot« 
V. IfaUttiah (1780), 1 Bro. C. 0. 510. 622). and the burden of proof ie thnn 
ihifted to the heir or penouH entitled on the testator'a inteitMy {i/idlofid 
Rail. Oo. v. Oiviw (IS44). 1 CoU. 74. per KviOilT Bhuci. V.*C.. 

at p. 78). 

(e) Doe d. Hick v. i>r4fiy(lSU). 2 M. 6( B. 448, per Lord ELLBNBOROuaB. 
CJ., at p. 454; Hoil V. Warrta (16611, d 11. L. Cm. 420, 436. Besardsii 
as a rde of conetraction, this role would bo in favour of inteetacy, lAeroA* 
the true preeuiopUou is against intosiaey; see p. 066, anU. to old 
however, the rule waa applied as a rule of ooostniuUon, so far as the Lwr 
was coDoemed, aad to this oxtMit the authoHty of theeo cases is opeu 
to doubt; see, for example. Piggot v. Peanos (1717), Prec. Ch. 47), 
oomparod with Doe d. GUlardt, Oward fl822), 6D. ^ Aid. 765, in UamiUon 
C^rporaiion v. Hod$d<m (1847), 6 Moo. P. C. C. 76, 86. 

( 0 ) Hall V. Warr 0 H, supra, at pp. 488. 468, 435; 7'6omat d. h!vam v. 
Thomas (1796), 6 Term Hep. 67), 670, 677; Dos I. Cook r. Ooo^ (1801). 

1 East, 229, 236 (referring to the rule m the ruJo lu (Jomker v. uUl (1734), 

2 Stra. 969): O^tanUne v. Oontianliat (1801), 8 Ves. 100, 102 ; Kellstl 
V. Ksllott (1816), 3 Dow, 246.264,H.L.: Doe d. Ashfortk v. Dover (1632). 

3 B. & Ad. 456, 469; Ptleh v. Weber (1848). 6 Hai^. 145; Underwood v. 
Wing { 1656), 4 De G. tf. 6c 0. 683,658, affirmed, snh nom. Wing v. Anoratw 
(1660), 8 H. L. Cas. 168; MiUome v. l!ong (1667), 3 Jur. (N. s.) 1078, 
1074: HaU v. ffdU, (1392] 1 Ch. 361, 366, C. A. 

(•) jlfo&ua V. Mohun (1818), I Swan. 201; A.-O, v. Sibtkorp (1630], 2 
Hues. & M. 107 : ^teftardeea v. Watson (1833), 4 H. & Ad. 787 ; Hoffman 
V. Hankw (1834), 3 My. Sc S. 376; Cnrlis v. Lukin (1842). 6 Beav. J47. 
156; Flint v. B^arren (1647), 16 Sim. 626; He HTmouik{Vispount), Exmoutk 
(Foeeunf) v. Fraed (1883), 23 Ch. D. 168; Buckley v. BuckUy (1687), 10 
L. B. Ir. 544; Rs Moort, Pfior v. Moore, [1901] 1 Ch. 936. As to on* 
oertainty in the donee, see p. 636. ante ; and title Tsoste akd Tnustue, 
p. IS, ants. 

(/) As to oonstruetion with regard to uneertainty. see p. 678, wst. 
A ^odition may be void for uncertainty, and the ^ may take enact 
free from the oondition ; see p. 664, poil. 

{§) See note (e), p. 662. ante. 

Beasman v. P«trw (1671), 7 Ch. App. 276, 263 ; Re Oovte, Coyte ?• 
Ceyls (1867). 66 L. T. 610. 613. 

(i) A.-D. V. WiUiams (1794), 2 Cox, £q. Css- 387, 368; ThOusion v. 
We^ord (1199), 4 Yea. 227. 329; Mamvanaa v. Debvor (^1849], 6 Hare, 
44, 4$: speakman v. Speakman (1660), 8 uace, 160, 116; Psarhi v. 
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that the teetator ma^ have miaimdergtocxi the legal effect of the 
various apeciee ot gifte, aod maj have used language the legal 
interpretation of which may not carry out the intentions be had in 
his mind(A:X 

Whore, however, the roeasing of the will is ambiguous, and 
the wilt appears according to one construction to offend against 
some rule of law and to be partially invalid, but is fairly capable 
of another construction which avoids the objection, the latter is 
presuaed to be the intention of the testator (a). The court has 
an inclination to believe, if reusonably possible, that the testator did 
not intend to transgress the law(h). 

1280. For the purposes uf ascertaining the intention, those rules 
which prevailed when the will was made, and with reference to which 
tho will luay be fairly presumed to have been framed, must be 
ubnen'cd (r), except in casob whore the testator by his wilt expressly 
or impliedly refers to tho law as existing ut his death (/f). 

An Act of Parliament passed sulmequont to tho date of a will does 
not usually affect the ascertainment of the testator's intentions («}, 
although it may affect the legal operation of those intentions if), 

1261. The fact that when tho testator desires to produce a 
(Nirticular disposiUoii he shows himself able to choose words clearly 
apt by law to produce that result gives rise to a presumption that 
wboro be uses other words of doubtful import he docs nut wish to 
produce that result (p). The expression of tliat which even if not 


JgMelcv {\mu 6 App. Css. 714, 710; Tatkam v. i>remmpiid (1864), 4 De 
0. J. A Sux. 4S4, 4S6; Ks i^lk Tnul^t v. ifa6w, 119121 1 Cb. 

m. 

(A:) V. Dmcicn, [1902] A. C. 1, 11; h^srtoH v. Brownlcw (£aW) 

(1S5:)), 4 11. L. Css. 1. 169; Nunn v. lI<ineock (1888), 16 W. K. 81S, 819, 

V. A. 

(а) MartiUi t. UolUrtcaif (1872), L. It. 6 II. L. 532, 548; Peark* v. 

^fcarclry, svyrn, at p. 719 ; Vvn Drvck<hrff v. Malcctm (1885), 30 Vh. 1). 
172,179; Hr 2'ounder, v. i'o«nd/r (1888). 56 L. J. (Cii.) 113,114; 

lit tfnnjc^, Sanford V. Sanford, [1901] 1 Ch. 939, 943; lU iloriimer, O'ruy 
r. Gray, [1905] 2 Cb. 602. 606, C. A.; lU Stamford and Wamngion (A'nrl), 
Payne v. Crey, [1012] 1 <*h. 343,385. V„ A. ISenigne faeienda «iJn4 inter’ 
vrelotioneg cfortcrwn ut u$ mayi$ rclsot ^asi yereai {Hoe d. Wilkineon r. 
Tranvuxrr (1768], Wdles. 682, 6H4). 

(б) Leaeh v. Ltaek (1843), 2 Y. A C. Oh. Css. 496, per KNluat BaucB, 
V.-C.» St p. 499. 

(r) He Morok, Manderv. Harrie (1884), 27 Ch. D. 166, 169, 0. A. 

(d) S4*o Hi Bridyer» linmvUm Uoepital for C<fn$umptwn v. Lereie, [1894] 
1 Ch. 297 (gift of property by Teference to law of mortmain, construed as 
that at the death): He TitTwhuU, v, Wade, [1905] 1 Ch. 732 

(** free from dutf *' included duties itupoaod after the will). 

{e) Jonee ▼. Ooie (1872), 8 Ch. App. 192, per Lord SELBoaNE, L.C., at 
p. 195. 

(/) He Haver, Hayer v. £ayer, [1903] 1 Cb. 685, 688, citing Be Bridaer, 
Brampton iioepital for CoMUMptum v. Lewie, supra ; ffoslueh v. Pediey 
(l8"4). L. K. 19 271, 274, cxplaioed in BeMarth, Afan^ v. Barrie, 

St p. 189, and followed in VonetahU v. ConetabU (1879), 11 Ch. D. 
681, 088; .^1 Vanover {Baroneee), Uerbert v. Freekfield (2), [1903] 2 Cb. 
330. A«i to the eomtruction of statutes in aeneraJ, see title Ststctes, 
VoK XAVII., pp. 128 ^ Mg. 

(y) lany>toH v. Ungeton (1834). 2 0,4c Fin. 194, 242, H. L.; BatUn T. 
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expraased would be implied b; law has no mdependent legal effect 
on the interests crested; bat as the whole will is considered, such 
expressions may be of importance in discovering the intention of 
the testator (It). 

SifB^SvCT. 3.—iVetwn^jon the irij/ ti JiaiiotuU ami net (h^frinoHS. 

1282. A testator h&a a right to be capridoas i( he choo968(t); 
tbereforOp the words used bj the testator are unambiguous in tbe 
context p the sense given to tbe words b; the oontoxt cannot be 
departed from, nor is the court induced to put a ineaniDg on them 
different from that which the court judicially determines to be their 
meaning on account of any diiScuIty or inconvenience in carrying 
out tbe intention (H or because they lead to consequences which 
are generally considered capricious (f), UDUBQal(m), unjust (n), harsh 
or unreasonable(o). 

1283. Without some clear expression of intention on the )^rtof a 
testibtor, however, tlie c^^urt Joes not attribute to him a capricious 
intention(p), ora whirnnical or harsh rosuU to his^spositions^ij), 
where the words of his will cun l)o ro^id otherwise. Accordingly if 
the language used in a will admits oi two constructions, according 


)V$UUnd (1S4S). IS L. J. (Cd.) 1, 6 ; WeUand v. roiOMmd, [ISIO] I 1. R. 
177.181. following Jury v. /ury (1882), 9 L. H. If. 207. 

(A) Expreuio eofum iaciU innunt nUil epeniUr (Co. Lilt. 205 a ); 
see V. Pain (1845). 4 Uare, 201, 221. 

{%) U<tTi V. Tvlk (1852). 2 De G. M. & a. 300. 315.C. A.; 

Oardtnfr (1864), 5 l>e G. M. G. 128. 124; Varley v. Winn (185m. 3 
K. J. 700. 707; Jmkint v. (1860}. 8 H. L. Cu. 571, 589. .; 

Ee flnnUl, SUphin v. Cunningham (1888), 39 Ch. D. 420, 434, 0. A.; 
Cm^eford't Trwiteu ▼. FUck, [I9I0J 8. C. 998.1009. A toitstor’i bounty ii 
sbvoluU sad without control as to motive (Ooeleitoa v. FuUaiopa (1874), 9 
Ch. App< 147,161). 

{k) i>r%V 0 r (h Franlf v. Frank (1814). 3 M. A. 8. 26. per D&mpisr, J.. at 
pp. 30, 31; DeJItU v. (1815). 1 Mcr 117. 419. 420; Bemanl 7. 

iVcicniooiM (1816). 1 Mer. 422, 431 ; omilA ▼. Ureatfieid (1815). 1 Mer. 
358. 350; GaskeU v. Uamnn (1801). 5 Tefi. ICO; (1805). U Vet. 489. 
497 ; Ffwift v. Elwin (1803). 8 Vee. 547, 554, 556 ; Mariineau v. Brigct 
(1875). 45 L. J. (CH.) 574, H.h.; Ra Seal, Seal v^ Taylor, [1894] I Ch. 
315,321. C. A. 

(l) Whnrion v. Barker (1858), 4 K. A J.* 483. 503 ; AStotl t. Middleton, 

V. Carpenter (1858), 7 U. L. Css. 58, per Lord Cranwobto, at p. 
79 adopted In BnlAutit v. Errimflon (1877), 2 App. (Jas. 698, per Lord 
C^BKS, L.C., at p. 709; Selby v. WMUaker (1877), 6 Ch, D. 230. 246, 
0 A • Hickling v. Fair, [1809) A. C. 16, 33, 38; Re WhUmore, WalUn v. 
Harriton, [1002] 2 Ch. 65. 70. U. A. 

(m) Van Orvken v. FeweB, FoxweU v. Van OruUen, [1897] A. C. C08i 
578. 

(m) Inder^ v. TaiekeU, [1903] A. 0. 120.123, 120. 

(«) ASb^ Middlet&n, RieketU r. Carpenter, eupra: BfllAur«i ▼. 
Brrincton, tupra; Maeon v. BoMoion (1825], 2 Sim. 5e St. 295, 299 
(irra^nal dispoaitioof); RePottanfi oeinU (1863), 3 De G. J. 4c Sra. 
541 553. C, A. {diapotitiooa in part unuoal, io part eccenthc); Martin v. 
Hoigaie (1855). L. R. 1 H. L. 175. 189. 

(p) nuUnim v. Lowe (1843). 2 Hare. 355. 356; Uari v. Tuft, lupra. 

at p 313; TAeUuii<m v. RmdUtAam (lord). y. TkeUueeon. uare 

T. StiaHe (1859), 7 H. L, Can. 429. 497. 498. 

(q) BarraEou^-r, Cooper(190(1), [1908)2 Cb. 121. D., 125, H.L.; Viekert v. 
P<r»4id(1858).5 II.L.Caa. 885,897; BaUarif v. Srrington,$upra, ut p.7lA 
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to one of which the property disposed of will go m s ration^, eon- 
venient sod ordinary course of socoessioDf aod according to anoth^ 
in an irrational and ineonrenieDt eonree, each that the court is 
driven to the oodcIubiod that the testator is acting capricionely, 
without any intelligible motive, and contrary to the ordi^y mode 
in which men act in similar cases, the conrt leans towa^s the 
former as what was intended, although a meaning is thereby given 
to the words different from their ordmary meaning (a). 

SUB-Ssor. 4.—iVMMmpImi Fawounng JiAUim or i’tfuoni haviits a Clnin 

m the Tettatcf. 

1284. There is no presumption in t^e case of a will, as there is 
in case of a marriage settlement (b), that the children of the 
testator are intended to ^ provided for or to have e^ual benefits (c), 
and the only guide to the court in this respect is the testator's 
language (d), 

1286. If, however, the language in a will expressly providing for 
the testator's family is ambi^ouB(e), the court, so far as it can, 
prefers that construction which will most benefit the testator's 
family generally, on the ground that this must more nearly cor* 
respond wi^ his intention (/). Thus, the court construes the will 
BO as to include as many children ae possible (s), and to vest their 


(а) Abbott V. Jfiddkfas, RkkotU v. Carpontor ({S5S), 7 H. L. Ou. SB, per 

7/(rd Ceamwoetb, st p. S9 ; Jonkiiu v. Hughet (I860}, 8 H. L. Cas. S7), 
602; S. C., eub rum. Jenkt^ v. Herriee (1810), 4 Usdd. 67, per Leach, 
V..C., St p. 62; Atkmeon v. BoU^ (1888), 10 H. L. Css. 813, 330; 
Sidney T. Wilwur (1863), 4 De 0. JT 6c Sm. 84, l(^; v. Oor^nn 

0871). L. iU 5 H. L. 264.270.284 ; BMurtt v. BrrincUm (1877), 2 App. Cas. 
608, 700. 711 : SeUnf v. WhiOnker (1677), 6 CL D. 230. 248, C. A. ; Loeke 
V. I>unhp (1888), 30 Cb. D. 387. 383. C. A. ; fie Eudeon, BwUon v. 
Budeon 0882), 20 Ch. D. 406, 417 ; Bowman ▼. Bmsim*. [1809] A. C. 
618. 528; fie IfftilMre. ITolten v. Borrieon, [1002] 2 Cb. 66, 70, C. A.; 
ficfdem T. Uordem, [1900] A. C. 210. 215. F. C.; fie Jm«<, Z«v<i v. 
Xswif, flOlOl 1 Cb. 167, 172. 171 

(б) As to the piesomptioii ia 6o&struotktt of srtides for settiemeDts. see 
title Settlements, A'ol. XXY., pp. 688 el teq. Without sttribatiiiff tu 
biffl a ssprioioQB mode of desling, s testator may bsve tsssodi to i^uee 
him to make s pest diflereoos in the diipodtion of his property with 
yespeot to his different ohiJdiMi ... in s set^ment there is no reason 
lor iQsldiig a distmotion in beoedting the objects, while in a will there mav 
be*' (fie CVoeie (1868). 0 Jnr, (N. a) 420, per SomjEBSlBT, V.-C., at 
p. 430). 

^ (e) fie Jodreii^ JodreU ▼. Seoie (1800), 44 Ch. D. 600, 605, C. A., affirmed. 
tui nom. geale-Bayne v. JodrsO, [1801] A. C. 304. 

(d) Abbott V. iftddleloii, Beekette v. Carpenter, tvpro, per Lord Cean* 
woats, at p. 98; Tucker v. Farm (1832). 5 Sim. 538. 543 ('* there ia 
no enppofition th^ any person can be intended to take ercept those vho 
are demibed as taken **). 

(e) U is only in smbiguoui oases that the rule is applicable (Bright v. 

(1834). 8 My. A K. 816. 322). 

(/) Famml v, Niehete (1846). 0 Bear. 827, 330; fivlAetea t. Fvtkeeea 
(IM). 28 L. J. (CH.) 1004, 1006: fie FosUel, fiteplien V. CnnrMtehan 
(im), 80 Cb. D. 426, 488. 434. C. A. 

(f) fieweme (1847). 2 PL 840, 851 1 Lee r. Ue (1880), 1 
Drew, k Sm. 86. 87; TfJUte v. BiU (1867), L. B. 4 Eq. 265, 271 ; WOBomt 
T. Banthame, WiOiame v, ffOlteie (1871), 6 CL App. 782, 785. 
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ioterdsto on AttaiQing twsntj-one (A), and id as oot to make the 
iDteresta of ohildreo who attain twentv-cm dependeut upon eur« 
viviz^ their pareota, according to ihe preeumptioo eepeeiallj 
applicable to gifte of portions in a settlement (i). 

1386. Similarly, also, where the words of the will are ambignonSi 
the court may sometimes be aseisted b; the preBumptions that, in 
the absence of epeeial oircumatancee, rdatives of equal degree are 
of equal importance to a teetator as recipients of bis bonnty(A), and 
that as a rme a testator does not pass over a near relative f<»r the 
purpose of benefiting more remote relatives, or over any relative 
or other person hanog a claim on him (tX or with whom he was 
intimate (mX for the purpose of benefiting relatives having no 
claim or strangers (a). The latter presumption, however, gives nO 
assistance to the court in a contest between persons related in equal 
degree to the testator (oX nor are any of these presumptions applicable 
unless their application will accord with the actual words of the will(p). 

1387. The heir (j), or head of a family in order of inherltADce, is 
favoured by the court (r) in certain cases of ambiguity (t) in 
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(A) At to the rule of oooitrucUon, see title batruuiBKTS, Vol. ZXV., 
p. 677 ; WalUr v. S’lermeon (1912), 66 Sol. Jo. 666, U. L. 

(i) The rule id Bnpfnr v. M/4 (1749), 1 Ves. Sra. 20S, and B4v^v9 
V. Caft(«r (1614). 3 Vee. SsB. 79,91 (as to wliiult role see title SimmyTS, 
Vol. XXV., pp. 693, 694), which applies tu wtUa {lJaUs/<a v. (1609), 

16 Vee. 166, 172 ; Jack$<m v. Dwr (1864), 2 Hem. L U. 209, 111; A/* 
Xaowtri, BotUigt v. Buxi^ (1862). 21 Gh. D. 606; ifr HoiaUt, 
Ovaaia^Aaei (1686), 39 Cb< D. 426, 463, €. A.; B* AoAortf, Perotvol v, 
RoUrU, [1903] 2 Ch. 200, per JOTCJs, J.. at p. 204 (" Id case of ambiguity 
or doubt that construction is to be favoured which will allow of a child 
who takes a vested interest making such proviooD as is usual for bis 
Inmily'')» Ihffield v. If'Maiier, [Imj 1 I. R. 333, C. A.); although the 
tliffereot obaracter of a will is a oircuaitaaee to be weighed in applying 
the {Forfar ▼. Barkfir (1862), 9 Hare, 737, T44 TSwAsr v. Harrii (1632), 
6 Sim. 638,643). As to whether the rule applies t.p grandcJiildren, or other 
persons to whom the testator is not loco pormi#, see v. Bcrk^, 

/tvpra; Rt IlanM, BUph^ v. supra, afflimifig S. C,, 68 

Ch. D. 163. 190. « 

(A) Bewti V. /rsAmd(17iS), 1 P. Wms. 426: dwi/f v. ^in/t(1666), 32 
L. J. (CH.) 476. 460; Jenkim v. F«Acttl660), 8 H, L. Cae. 671, 590 
(similar oonrse of devolution presnmeu in transmiiaioD of estate to faniiii— 
0 * great«DephewB of testator); ffsosmaaT. Peons (167IX 7 ^b. Am, 276, 
284 ; v. Whittaker (1877), 6 Ch. D. 239, C. A., per Janas,X.J., at 
p> 249; Re WaBtrat^, Mitiier v. YTolbnin, (1906] 1 Cb. 64, 66 (gift to one 
nephew and the children of another nephew). 

(1) R4Bregary'$ BttiUmeiU and Will (1865). 34 Bear. 600,602 (tolator*! 
godson preferrM to his brother, the descriptiun applying partly to both). 

(») OanUii V. Car4s<« (1816), 1 Mer. 364, 389 ; see acoordingly the 
leases cited in note (A), p. 640, ante, where evidenC4« of Cho iuslator’s 
degroee of intitnocy with the varioue elaimanU to bis gifts wav adinittad. 

(a) As to the modem statntory rale relatuig to rovocation df a will on 
murriage. see p. 562, oafs. 

( 0 ) He Price, Price v. Renton, (190612 Cb. 55. 58. 

(p) Ren^ V. Barbea^ [1900] A. G. 660. 576. P. 0, 

(q) Aa to devises to the b^. see p. 637. ank. • 

(r) This Mpean at one time to nave been a prioesfde of pnbUo policy 
at common law ; see WUi'e Oaee (1699), 6 Co. Rep. 46 b, 17 a; PolloM 
and Maitland, History of EogUah Law, Vok 11., p. 626. 

<t) ** If^the laaguage of the wiU is ^ain, It must be giv a eieot to, and 
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sser. I. coDstraetioa (a); aod a similar favour is ibowD to nett of km or 
Ci&ons persoDs claiming under the Statutes of Dielributioo (6). This 
BsUting to appears, however, onl j to be the case where it is desir^ to avoid 
holding the will void for uncertainty (c). The general rule is that 
the heir and next of kin take, not under any preauined intention of 
the testator, but for want of any clear indication of his intention 
that someone else is to take(d). 


OcDcrtl ftDd 

C (ieul4r 
sstioD. 


Sub^Sbct. General and FartieuUtr InUniian; Ou CV*pfr# Doctrine, 

1286. It is so)ndtimeB regarded as a binding rule of construe* 
tion (r) that where the court finds upon the face of a will a clear, 
general or paramount intention (/) to which effect can be given, and 
a panic ular or subordinate intention to which, by reason of some 
rule of law, the court cannot wholly or partially give effect, or 
which is inconsistent with (ff) or does not carry out all the intentions 
which the testator has or is presumed to have, then the particular 
intention must be rejected or modified, and the general intention of 
the testator carried into effect (k). The application of this rule is 


cannot bo mads to bend to a supposed prsdUsctlcn io favour of malo off* 
aprinff {Fulford r. Hardy, [1009] A. C. 570, F. per Lord DuNtoiif, at 
p. 574). 

{<t) 'fbo heir, or bead of a family in order of inheritaDoe, has been 
held to tako under limitatioos to the oearost or '' nearest and most 
deserving*' of that fa^y (rhsCustoa v. RendUtham {Lord) (1S59), 7 H. L. 
Css. 429, 512 : Fowsr v. Ovso^ (1678), 2 L. R. Ir. 227, sIHrmed 4 L. R. Ir. 
20. i*. A. ; and see Dos d. WirUar v. PerraU (1S43), 9 Cl. 4( Fin. 005. H. L.; 
riMpuKia's Cass (1574), Dyer, 233 b), unless Ibe context of the will shows 
that tbo testator did not intend the order of inhentaoee (T^masow v. 
Jfosfs(lS42),5Bear. 77). 

(6) As to tbs meaning of ** relations " or *' representatives,*' see pp. 757, 
7.‘iS. past. 

a As te uncertainty, see p. 678, post. 

MiUi r. Farmer (1815), 19 Ves. 483, 484. As to the rule against 
disinheritiog the hdr etc., see. further, pp. 555. 567, ants. 

(s) The rule is said to be an extension, and In its origin merely descriptive 
of the oporation of the rule in SkeUey'i €<ue (1581). 1 Co. Rep. 93 b 
(Dos d. CoUini v. (1833), 5 B. & Ad. 62l;psr Dbnman. C.J., at 

p. 540 ; Kavan^\ v. iforlaad (1853). Kay. 15, per wood, V.-C., at p. 25); 
see JenHas v.DWiss (1819). 4 Madd. 67. where the doctrine ^ disouMod; 
and note (t), p. 673. post. The examples of the application of the role in 
the text, infi^ show, however, that the rule is of wider signifioaoce ; it 
appears to be aooroUary to the general principle enunciated on p. 551, onfs. 

(/) This phrase is usm to express ** the overriding intention .... the 
intention that is to be collected from the whole instnunent" {Lav Union 
Hnd Cnvn InswniMcs Ca. v. HiU. [1902] A. C. 263, per Lord Davzr, at 
p. 265; and see ihtd.. Lord Halsbuht. L.C., at p. 255). 

(e) As to inoonsTstencies, see, further, p. 574, post 

(k) Ro6mso« V. RohMUow (1756). I Bnir. 60. af&rmed, su5 aom; 
Robiasow v. Bwks (1758), 3 Bro. Pari. Cat. 180; Bos d. Dodson v. Brow 
(1767), 2 Wils. 322.328,824 (deoifious of Wuot, C.J.) ; Dos d. Blandjord 
▼« (1790). 4 Term 83, 87; Dos d. CandUr v. 8mitk (1798). 7 

Term R«p. 681. 633; Dos d. Ooek v. Cooper (1801), 1 Best, 229. 234 
(deoisions of Lord Snrroir, CXJ.); Dos d. BoenaO v. Bofvsy (1826). 4 
B.8»C.6l0.>620(AiaoTT, C.J.}: FsUsrrionv. ?s(5sff<on(1835).8(3f.&nD. 
57.75.76. R.L. (LordRlioroEAM): Jfonypsany v.Dsriae(1858),2De6.U. 
liQ. 146, 173 (Lord Sr. LlOlfAnDe]; Towns v. ITsnfworiA (1858). U 
Moo. ?. C.C. 525. 548 (Lord KarosDovnr) ; Hahsrahow T.Bsdsholph (1870), 
L. B. 9 Eg. 396. 400 (Jamm, Bamptonr. Eehaon (1877), 6 Ck. D. 
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not agreed npon, however, and it has been said (i) in eases where 
the testator used technic^ words of limitation, and other words 
showing that the donees were intended to take in a diiTerent way 
from that which the law allows, that the rule is more correctly 
stated in the same terms as the general rale concerning the 
meaning of technical words (A:). 

1289. This rule, however, has given rise to the doi^trinc, 
under which the intention of the testator is effectuated as nearly os 
may be consistently with certain rales of law(f)* 

Further, where there is a devise to several persons in saccession 
in words sufficient to pass to each ol them the fee simple or the 
whole interest of the testator, the court, in order to give enect to the 
general intention, construes the gift as of successive estates tail (m). 

\BX 190 (Jessel. M.R.]; Be Sharp, Maddison v. OiU, (190SI *2 Ch. 190, 
19S, 0. A. (DuCELEr, LJ.) i see iiao MurihtcaiU t. Jeukinefin (1S24). 3 
6. it C. 3fi7; Thelluiton t. Weotl/ard (1799), 4 Vo«. 237, per Aroen, fJJl., 
atp. 329. citioE com under the ey-prii doctrine); Gilbert, Umw and Tnuits 
(ed. Sugdeo), 39. n.; Co. Litt. 271 b. note 1 (m.). 

(i) Wriftht (1820). 2 Bli. 1, H. L.. pur Lord liRnssnALE, si 

pp. 56, 67 ; Lhe d. Colliai v. OaHtni (1833). 5 B. & Ad. 621. 040 (where it 
WM said tW the doctritte wsa inoorrcHit and vA£ue. and liable (o lead to 
enoneons resulti). affirmed (1S36), 3 Ad. LI. 340, 347. £x. CU .; Roddy 
V. Fiizgertdd (1858), 6 H. L. Cm. S23. where Lord Wensijetpals. at 
p. 877.coijfiidered that, n oi wit beta ndinE the uaeuf tbe terms "Eeiiural '* and 
** particular " intent by Lord ELUOti. L.C., in J««iowt. IThvU, iwpra, at 
p. 51. the doetrine bad been pnt on end to by Lord nsnasDALE's ophnt o 
in jeiron V. Wrighi, supra. Uayes, Principles lor Lsponnding Dispoaif^>iii 
of Real Estate, lit ea.. pp. 44, 106. Jarmai) on Wills, Ui ed., Vol. il., 
pp. 2S0, 406. aod by Doe d. GoKttii t. Gol/mt. #«pra. and th<Hjght that 
the use of the terms had better be discontinued. In 7on (mtlen v. 
Poxwell, ForweU v. Vow Gr%tten, [1897J A. C. 658, Lord Hacnaoutzk, 
at n. 671, described the doctrine as most onsatisfautory " etc. 

(a) It is aubmitted that the rule in the text, supra, u not intended to 
Interfere with the apulioation of that geneval * *jle. but awiKts the court 
ouly in casco wliere the application of that geniral rule itself would lead 
to contradiction or absurdity (see the exocpiiun to the gonor^ rule os 
stated by l^rd Wkssletdale in the cases cited in note (i). p. 656. ante, 
as. for instance, where in a gift there are two ssts of tMbnicaJ words, 
such that their teclinical meanings cannot at the same time be given to 
them with cousistency); and that the rfUe is in cSoct *' where something 
has to be saerifioed, it is to be seen wbat is the least sacrjQoe to be made, 
and what will best effectuate tbe intention of the testator'' {Aehton r. 
Adameon (1841). I Dr. As War. 198, per Suqden. L.O.. at p. 208). 

(l) As to this doctrine in* relation to gifts to successive generations of 
unborn issue, see title PEtrETUitiES, vol. XXll., pp. 367 et $eq,; as 
to the admioistration cy*pr4i of funds nven on charitable trusts, see title 
Charities, Tol. IV.. p. 190. The foanoatioo of tho latter is given by Lord 
Eldok, L.O., in iftOs ▼. Farmer (1815), 19 Ves. 4KI, at p. 486, as that 
" although tbe mode in which a legacy is to take effect ia in many oaaes 
with regard to an lodiTidDal legatee considered aa of tha enbstance ol tbe 
legacy, where a legacy is given so as to denote that charity is tbe legatee, 
^e oourt does not bold that tbe modeisol thesubstanoeof the legacy ; but 
will effectuate the gift to charity m the snbstanoe"; and tee Lyene 
(Mayor) v. Adeocate^Generai of Benoal (1876), 1 App. Cas. 91, 118. P. C. 
Tbe principle thus cannot be auUea to a charitable dft where there is no 
genera] duriUble intention (w Unmniiy of Lonian Modioal Seiencee 
InMUato Fmd, Fowlsrv. A.»Q., [1909] 2 Cb. 1, 0. A. ;«aad title CRAJunis, 
Vol. IV„ p. 198). 

(m) Sindderi y. Von A'lcighb (1889). 23 L. B. Ir. 564, 578 (followed ta 
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Similarly, il is sotlled law that whore the eoart finds, on con* 
sideration of the whole will, an absolute gift to a donee in the first 
iQfltanee(ft) and trusU are engrafted or imposed on the absolnte 
interest (a) which fail, either for lapse or invalidity or any other 
reason, tbon the al^lute gift takes effect so far as the trusts have 
failed, to the eidusion of the residuary donee or persons entitled on 
intestacy ae the case may be (6). 

SvB-SlOT. a —AiUntion of iht Wordi 0/ l%t Wilt. 

1290. flubject to the intention shown by the whole will ( 0 ), words 
clear and unamliiguons in themselves oannot be qualified by other 
words, unless the latter show a very clear exposition of the testator's 
meaning (/f ); nor can the effect of such words be sot aside because 
there is reason to suppose that they do not produce the effect which 
the testator intendeu they should produce (e ); and in the endeavour 
to rea<] the will as a consistent whole, and to reconcile the various 


lU PenneJatUr, SaviU v. KeviU. (Is901 1 I. R. 240. 2S.1), following Ginger 
d. tyAtte V. While WiHcM, 34S. Tvrf>ne {Earl) v. Waierford (Margnu) 

(I860), 1 J.^o (1. F.4f J.613.629.r. A amAaw()SM), 3 K. 

846. Henneetey v. (1863). 33 Beav. 06. IIH), and M'atkfn# v. Prrderitk 
(1865). H H. L. CiS. S'lS. 366. and explainiog Vaeier v. Homney (Lord) 
(1809). 11 Rut. 594, I*ureeU v. Psrveh (18440* 2 Dr. U War. 2)9. n., 
and Hevan v. (i844), 7 ). Eq. R. 473. A oanio and aroiH rUuso U 
Ml important okmeot in asoortaitims the geucral inlention in such a cue 
{SiHcUUri ▼. Von (18811). 33 L. R. fr. 564, 583). 

(n) For exaitjplfH of caans where the rule could not he applied for want 
a( an alMolut^ gift in the first iiietarico. see Soiiwin x. Watem (1847). )0 
Bast. 24^; Laaienrt v. Tittui^ (IK49). I Mao. & 4*. 55] ; Be VmMi'e 
TmitU (IH60). JohJi. 591; 6arage v. Tyert (1872). 7 i7>. App. 356. 

(rt) .4e distinot from a cl hum* uot inorely modifying the enjoyment 
uhd»'r the ahHolute gift, but dimiiiishing that estate or totally substituting 
H new gift {OomperU v. Otmuerls { )846). 2 Pb. IO7 ; v. Tierney, 

*Mpra. it p. 561; Re Biehane, triifiomr v. 4?ornn (iS83)i L. T. 22. 33; 
Re WHatdc. Kay v. (18981 1 Cb. 95. 98. 99). 

(5) Bftnwk V. fFoleoH. fl902] A. C. )4. per Loiij Davsr, at p. 22; 
Laeerace v. ^licmey, ewprv. at p. 561; for applications of tlio principle. 
HAS irAil/eU V. Duain (1824>). 2 Jac. it W. 279; Rulme v. HvltM (1839). 
0 ^im. 644, Jfayer v. Townsend (1841). 3 Boav. 443; O’amp^eU ▼. 
HrownriM (1843). 1 Fh. 301; Ridyvoy v. Woodhouee (1844). 7 Beav. 437; 
Fwlforiv. 7osfu{l885), 29 Ch. D. 617. C. A.; PiUOibbanv. M'Neill, 
flDOM] 1 1. R. 1: ^«meU SeUiementt Re Bcoper, Rooper v. WiQiame, 

(i9loj i Ch. 329, 334 (bequeut of idiare of reoiduo of a child on the trusts 
of H settle moot whiob eon taut ed an ultimate trust for the testator); as to 
rasoa obors the trusts were void for remote ness, see title PsRpX'nnTiss, 
Vcl. XXII.. pp. 353. note(b). 359. note (o). This doctrine does not spply, 
however, to a gi^ fubjeet to an indopeodeat gift over which fails (Robtnsoa 
V. Wood (1858). 4 Jur. (w. S.) 625, following Doe d. BUmfield v. £y» (1848), 
5 C. B. 713. 746. Ex. Ch.; aeo note (e). p. 64^, anie. 

(e) See Re Bagekaw't TrueU (1877). 46 L. J. (ch.) 667, 569, C. A. 

(d) Ronghion r. Boucjtton, Bintghion v. James (1848), 1 H. L. Can. 406, 
per Lord Cottekhau. L.C.. at p. 434; Doe d. BearU v. Bieke (1833), 8 
Bifig. 476. H. L.; BiMord v. rkolUr (1854). 2 Drew. 327 ; Goediom 
T. Pin}ay;>f>n (1858), 35 fieav. 65. per R0Miti.T. M.R.. at p. 68 ('‘a leading 
prmoiplc o[ I'pDStrotion'*); Kerr v. Chnlm (Banmess) (1869), L. R. 8 Eq. 
4 2; Ceemy v. Cavley. [1910] 2 I. R. 466f C. A. 

(e) H^rdvieic* (Bart) v. iXoaglas ()840), 7 Cl. L Fin. 796. 815. R. L. 
Aa to the application of the rue in 8hellw'i Case (1681). 1 Oo. Rep. 93 b, 
aee title Rlu PaoptiiT amp CEArrxLe Beal, To). XXIT.,pp. 229 e< sag. 
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olauBM with each other (/), a prior gift u not dieturbed bj a later 
gift in the same or a soba^uent teetomentarj inAtrumeot, farther 
than is neoeesarj to give effect to the later gilt (p). 

1291. Words and limitatious (A) may be supplied (i), changed (A;)» 
transposed (1), or rejected (m) when warrautM by iho immediate 
cotitext or the general scheme cl the will (n), but not unless it is 


(/) See p. 6d4, <mk. As to bow for « dense in a will U impliedly revoked 
by an inoonditent dause in a eodidl, see pp. r>ee, 507. aiM«. 

(s) As to tins rule in eonnexioii with comcile, see p. 567^ onU. 

(1) Ae to estates by implication arising under tbie rule, see p. K45, port. 

(4) Anon. (1072). 1 And. SS (flit in tail, and gift over on daatii of donee); 
Atkias V. Aikini (1601). Cro. Elis. 248 (to S. and the beirs of his body, and 
after his decease to B. his ddest son and the heirs of hia body]; 

V. Sliding (1630), Cro. Car. 1S5 (gift over on death of uldost son hi life 
of wife r ''without issue*' supplied); d. Leack v. \fiellm (1806). 6 
East. 486: Lcngtkn v. LangtUm (1834). 2 (*l. A 184, If. L.; Abbott 
V. Middleton, HicketU v. Carpenter (1856), 7 H. L. Cos. 68 in tbo evont ol 
my aon dying " without oliiidren supplied); Parker v. TViotol (1806), 
11 H. L. i'w. 149 (‘* first son of T. eevorally and nuiu^ossivcly in tail 
male " : " and other soiii" introduced): B$ Hunt, 2>aviia v. Htthermoior^ 
(1890), 62 h. T, 763 (to sons at twenty .one aud to daughters ** who susll 
marry under Uiat " : tbo words ** sball attain Umt ago nr" wore 
introdui«d); A*s Wroe, Frith v. W'ilsos (1890), 74 I<. T. 302; /(« Hanbury, 
Unnhury v. Fiehfr, [1904] 1 Cb. 416. 430. V. A. ("such " supplied : and 
see the exampioi nf gifts over on failure of issue, p. 833, it. (\. uhH 

nom. Cemiekry v. 2fowrifW)-//anlrery, [1906] A. C. H4 ; Mhhto v. Uenderrm, 
11907] 1 1. It. 440. alhrmed. [1908] 1 1. It. 260, C. A.; AWburgb T. 
bartjh (1825), l^ugden. Law of Profierty. p. 367 ; He ffroarliceU. Mueu t-rie 
V. Peadman (1912), 134 L. T. Jo. 107 ; Be Baygarth, Wickham v. Baygarik^ 
{1913] 2 Cl. 9. 

{k) Dent v. Pevy$ (1822). Madd. A G. 360 (name of donee change<l); Hart 
V. rulJk(l852}. 2 lie G. tf. &(«. 300.(.'. A. (''fourth "schedule changed by the 
court to " fifth "): He fforihen't Reiate, 8aU v. Pym (1884). 28 Cli. 1). 153 
(ultimate limitation changed. *'eatats " bsiiit; read *'C. eeialo ; He 
l>ayrtU, llaeiie ▼. DayreU, [190412 Cb. 496 (in u lifoctioo agunst vesting of 
settled chafteis in a son or any person made tenant for life, "or" was 
read " of"). 

(l) Lnxfoni v. CAssAs (1883), 3 Lev. 12C : MarekaU v. Uopkiiu (1812), 16 
East. 309 ; Marlborottgk (Daas) v. Oodolpkin {Lord^ (176(1). 2 Vee. Sen. 01, 
per LotA nAKi>wiCKr^. L.C., at p. 74; Chambere v. BraiUford (1810), 19 
Yes. 6r>2. per Ijord Kldom, L.C., at p. 659*(to make sense ol a will otherwiae 
insensible, and to make it take some eflact rather than be totally void); 
Sudton V. Bryant (1845), 1 Coll. 681. 085. 

(m) Have v. Have (1747), 9 Atk. 624. 625; v. Pyb%$ (1804). 9 

Vee. 686; Jonee t. Price (1841). 11 Sim. 5.67. 609; h'KerraU v. Beniiey 
(1834). 2 My. L K. 149. 157. 166; Paemorev. f/ap^ins (1855). 21 Ilnav. 
103 ; Smith v. Cr06fr«s (1877), 6 Ch. D. 591; Smidmore t. ^mukiortf (1905), 
3 Commonwealth Law Reports, 344. 

{%) Tovne v. ifefifvor(A(I858). 11 Moo. P. C. C. 526,645. where the rule 
was stated as follows: *'Wben the main pQrp<ieo and intention of the 
testator are ascertained to the satisfaction of the court, if partioular 
eipresdoQs are found is the will whi^ are incoosisient with suob intention 
though not snfBinent to control it, or whi^ indicate an intentioii which 
the law will not permit to take effect, such oxpreMsious will be discarded or 
modified by the court." Paitioularij this is the case where it can be 
plainly that the expreuiona in qwsttioD were inserted is the wfU by mist ake 
(ffiau T. (1799), 5 Vss. 243, per Aadin. M.R., at p. 347). IVhere 

either or sny of two or more alterations may be latisfacto^, the court has 
to inquire which in the riroumstaooes is most probably the intention 
{Maeon t. Baker (1866), 3 E. J, 667 ; WiUe f. (1875), L. K. 20 £q. 
143 ). 
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neceee&ry (o), or merely on s conjectonl hypotheeie of the teatator's 
intention, however reasonable, in opposition to the plain and obrioofl 
sense of the instrameiit(p). 

A common case where the court changes or supplies words is 
where two clansee in a wUl run parallel to each other (as in the 
case of clauses settling the separate shares of the donees) esicspt 
for a difference which may have been caused by the omission of 
some words or other mistake in copying (g). Even in such a case, 
however, the court refuses to make any alteration where the clauses 
read as they stand are clear and unambiguous, and the suggestion 
of mistake rests only on conjecture (r). 

There are many coses where " and *' has been changed by the 
court into “or “ (t), and rice v€r$6 (e). 


(v) EdfH T. WiUvn U8Si). 4 H. L. Cm. 2S7; 2S4 ; lUateck ?. Stockjifni 
(ISA3), 3 lie G. M. & G. 73. 77 (not a Mniiblo oonsinietion can be 
pul upon tho words “): r. kfMUUrn, RiekftU v. CArpenter (1S68), 

7 H. u Cm. os, per Lord St. Lion Anns, at p. 94 ; and lee 8. C. (1B39], 
*2i Boav. UU. per RoMtiXT, M.B., at p. 149 (when the obange or insertion 
*'w TM^uirod to givo to the whole eeatenoe one uniform otul oonsutcat 
meaning, whioh without it would be irrational or ropayout." it must be 
made) ; LangdaU (Lndy) r. Brigct, St parie ^acon, at parts Xarknsau 
(1673). 28 h.i\ 46L 409. affinueu, sub.rum. MarUnsauT. 1875).45 

L. J. (CO.) 674. It. L. lo Ifsps T. PoUer (1857). 3 K. & J. 20S. 200. WOOD. 
V.'C.i ctassitlod Ibc eases of supplying words into two oaUgories •.{{.) where 
there was a neocauiy implieation to avoid an iotesUoj; (ii.) wbert a 
ooutiogent lixbitatioo over is curtailed by. or is to be rcoouciled with, a 

S revious gift, suob as esies whore " iit default of issue “ has boeo read “ in 
efauJt of suob issue " (see p. S34. posf). 

(fi) AhhoU y. Sid4lUiAn, Ricketts ▼. i'arpcnUr, supra, at pp. SI, 114; 
Saps V. J*ottST, tu}rm : (lampbcU v. Bousksll {1^9), 27 Beav. 325. 

(q) Rs Rcdfcrn, Rsdftm t. Bryning (1877), 6 Ch. D. 133; Rs NorthcH's 
Entatc. 8nH r. Pym (1884). 28 Ch. D. 153 ; Pktllipi v. Rail (1006), 54 W. R. 
617. 

(r) Crawford's TrstUes v. Fleck, (1910] S. C. 99S. 

(t) ifovei* T. Uawu (1747), 1 Vos. Sen. 13 ; Jackson y. Jackson (1749), 
1 Ves. Sen. 217 ; But^fighr. Pearson {1749), 1 Ves. Sen. 281 ; ^tu56# v. 
6'orqofi (1837). 2 Keen. 255. 273; SiapUton v, StapieUm (1852). 2 SJui. 
(K. a.) 212: Maynard r, Wright (1858). 26 Bear. 285, where tbe alternative 
WSH that the will wu« void for uncertainty. For cases where the court 
decliood to make tbe chnoge. see Jf olden v. if nine (1855), 2 Jar. (m. S.) 
206; Grey r. Pearson (1857), 6 H. L. Caa. 61; iSeecombev. AdiMrde(1860), 
28 Beav. 440; Matmetbury (b'arf) v. ifolmeebury (Countess), Phillipson v. 
Turner (1862). 31 Beav. 407 ; Ooolef v. Bari, JSorrett and Ilaii (1863), 3 
De (i. J. (c Sm. 504. 616, 0. A.; Borier ▼. Young (1864), 33 Beav. 363 ; 
Be Sandon' TVwft (1866), L. R. 1 £q. 675: m to the change in gifts over, 
see, further, p. 826 , port. 

(4) Plowd. 188 b ; FichoU v. Tolley (1700). 2 Vern. 388 : iZeod v. 8ns0 
(1743). 2 Aik. 642,645 : SMirdy. Brooke(1790), 2Cox, ?.q.CaA.2U{ha% see 
now the cases of pubstitutional gifta p. 729, post) ; XKmn d. Wilkins t. 
£emeys (1808). 9 East, 366; Borridge v. Ferguson (1822). Jac. 583 ; 
Green v. Bareev (1842), 1 Hare, 428; Parfein v. Knight (1846), 16 Sim. 
83 ; LaeJilan v. Reynoldi (1862), 9 Hue. 796. 798 (to “children Uving at 
that \)tnod or their hein “): Shand v. Kidd (1854), 19 Beav. 310 ^ a 
oUm, or tbe issue of those tbw dead); Maude v. Maude (1856), 22 Beav. 
290; (jrtenuay v. Grssnioay (i860), 2 De 0. F. 8s J. 128, 129. C. A, i and 
for cases of 'the enuiueratiOD disjunctively of the objects of a power of 
•psdDtiu<iiii. lee Bratsii v. Biggs (1799). 4 Ves. 708 ; (1600), 6 Ves. 496 : 
8. C. (1103). 8 V«. 561. 676 (afBriQed (1813), H. L. (not reported); eee 
If V4S. 477.. n.); Longwsore T. Broom (1802), 7 Tes. 124; Psnny v. 
r«m#r (1846). 15 Sim. 368; fie Whites TrmMs (I860). John. 656; 
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1292. If io th8 same will (a) there are two inconsiatent and Bicr. i. 
irroooncilable gifts, the rule ia that if the coart cau fmd nothing Ciaoaa 
else to itssiat in determining the question (b) the latter clause ia to Belattngte 
pre\'a;I, as being the last expreaBion of the t6etatt)r*e wish (c). 

This rule, however, ia only used as a laat resort, when all attempts uiejniL 
to reconcile the various proyisions of the will have failed (d); and u imeocoiu 
it is subject, for example, to the application of tlie rule that a ^ 

prior gift should not be disturbed further than is necessary for the 
purpose of giving effect to the lator disposition {c). Thus, if there are 
two absolute gifts, one of all the testator's prop^y or all hie property 
of a certain description, and the other of portions of that property, 
the more general gift is confined to tboresidne of that pro|>erty (/); 
and if there is a clear, unambiguona gift, and a aubs^uent clause, 
in terms applying to this gift, or to this and other gifts, and as eo 
applied inconsistent with the intention taken aa a whole, the sub* 

^uent clause is neglected, or applied only to other gifts with which 
it IS not inconsistent (^). 


t. Denton (1857). 3 Jor. (v. a.) 740; and too the r.UM io 
nvte (/), p. 720. ^>o$U For caMM wlicroihe court rofuHod to change ^*or" 
into ‘*uo<I." se« PenUy v. Pcnlc^ (JK50), 12 Bear. 547; Wkiicker v. 
Peelty (1846). 0 Bcev. 477: Blundell ▼. Chaiman (1804). 33 Beav. 848 
(and SCO other CMS of snhatitiidonary gifts to children or insuo^. 729, 
poti) ; Jlinoktvorih v. Uavkewcrih (1858). 27 Bear. I : Bo WooUoy 
Mermaid V. WooUey, (1903] 2 Ch. 208 ; ic«. (urthor, examples in cseei of 
gifts over, p. 824. port. 

(a) In cases of inconsisteney between two wills of different d .tea 
revocatioD may be inferred; see p. 588, ante. Two wills of the sami* (Ute, 
neltber of which cau be provod to be the last executed, are void for 
aDooitaioty so far as they are iireeoncilable {thippe v. Angleeey (Kari) 
(1751). 7 Bro. Pari. I'as. 443). 

(5) Doe d. UicetUr v. Biggt (1809), 2 Taunt. 109, 113 ("for want of a 
better roaeon"): Re Byvnkr, Byvaier t. Cforifce (1881), 18 Cli. )>. 17, 
0. A., per jAUh.\ L.J.. at p. 24. 

{e) Paromour v. yardUy (1579), Plowd. 63!l. 541; Fane v. Fane (J082). 

I Yem. SO ; VlrfcK ▼. LiUftfirld (1742), 2 Atk. 3 :i i Sine v. Douyhly { 1799). 
5 Yes. 243, 247 ; VonrtAniine v. CofurfafOtiw (18U t). 6 Yes. lOfJ. m ; MormU 
V. 5'uUon (1845). I Ph. 533, 536, 545; HkerraUv. Jfeniley (1834). 2 My. K. 
149, 157 ; BrorkUbank v. JoAnsow (1855). 20 Beav. 205, 212. 213 ; and see 
nopAtfwn V. FllU (1848), 10 Dear. 169 (incodsisient direct ions as to 
payment of debts). Cum duo inter $$ pu^ftowtio rspmauCur in Uetamento, 
ttlftmum rcUm eet (Co. litt. 112 b). It has been suggested tiiat there is 
lees reason for tho application of the rule in a modem will than in a will 
under the Statutes of Wills, now repealed ; see 7 Man. & G. 922, n. 

(d) Free* v. Parker (1825), 10 Moore (c. F.). 158. 1C7 : White ▼. Parker 
(1835), 1 Bing. (N. C.)573,581: see ifarjb ?. (1850), 19 L. J. (cu.) 

555. revetaiug S. C. (1849), 18 L. J. (cH.) 234. where the principle oi rejecting 
the first clause bad been relied on ; C'AopwKHi v. Oilberi (1853). 4 Ut G. 
M. & G. 3C8, C. A.: 2 Bl. Cum. 380. As to the general rale of reading tho 
will as a consisteut whole, see pp. 861, 854, ante, 

(«) Munro V. £len4er$on, [1907] 1 1. K. 440. per Barton, J., at p. 442, 
affirmed. [1008] 11. R* 200, C. A.; Kerrj. Clinton {Baroneu) (1869), L. R. 
8 £q. 462, 465. 

(D Coke T. BwUoek (1804), Cro. Jae. 49; Roe d. Snape v. NeoiU ()848), 

II Q. B. 468. If the more general gift is for life, the other nft may take 
effect At the end of the life interest ( Yonn^ v. 7f«rJra(l725), B.firo. Pari. Gaa. 
54. 

(g) Jdami y. Clerke (1725), 9 Mod. Rep. 251 (inconaistent directions as to 
payment of legacLsii); ^mtU v. Pybus M804), 9 Veal 568 (to throe persoDS 
or the luiviyor of them in the order they are now mentfoned "); Ifos d. 
tifpeaeer y. Pedley (1836). 1 M. 5t W. 6G2; baker ?. Baker (1847), 6 Uan, 
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If there are two gifts in tbe same ioatrumeot, each soffieieDt to 
include tbe residuar}' eetatOt in eases where lapsed shares of the 
first gift would leave something for the second gift to operate upon, 
the first of the two gilts is preferred (k). 

In certain cases, where the incousietcncj liee in a gift to one 
person and a subeequent gift in tbe aame instrument of the same 
thing to another person, it has been held, in order to reconcile 
the gifts, that both tbe donees take tbe gift, either together as joint 
tenants or tenants in common (t), or to euccesaion (Ar), according to 
the nature of the gift. 

dUS*SBOT. 7.— Unari^iint^. 


Wbes ft gttt 1393. The absurd or irrational nature of a disposition clearly 
expressed, and the difficulties and doubts io interpreting a 
uQctr a j. diapoBjtion ambiguously expressed, •are not enough to render the 
disposition void for uncertainty; it must in general be incapable 
of any clear, definite moaning (1), 

kxftvpWt. 1294. The following are kinds of gifts which uro void fur 
uncertainty 

(1) Gifts wlticb are wanting in particularity of expression, as to 
the subject (»() or object {n) of the gift, where no person is nominated 


269(**]iviiif( " applied only to eome of doneee): birJe/ordv. CAuiU*fr(1850< 
t Drew. 327 (incousifttcnt din.^otiocis aa to vcHting); Re BflUmy'n Truei 
(1862;, I New itep. 191 (** if liviutf " applied to ono only of sovonJ). 

(A) Dnv%$ y. UmnH (1861), 30 Boar. 226; Re Spencer, ifartv. J/ufulon 
(1986). 54 L. T. 567; Jokne v. irOtoH. (1900] 1 1. R. 342; Re Itaac, 
Barriion v. l$ane. (I905J 1 Ch. 427 ; and otsf KilviMt^ v. (1872), 

21 W. R. 121; hriitiotey. (1882] W. N. 139- Tlio context may 

show, bowovor. ibal tlio oecood leftiduary gift is to iuuJudo all lapsed 
lopboie* {Re Jmep (1850). iJ 1. {.% K. 424. explained ia Re leaac, 
Htirrimon v, Ututc, •«;»«» ,• Uaoie v. Bemul, enyra^ But whore ot>A gift is 
io llio will :iud tbe uibor in a codicil, the court may ooiudiidc, i bat there is 
u n*vocation of the gift iu (be will (Hardvicke (i^l) v. BouuUu (1840). 7 
a. a Yin. 795. H. L.), v \ h i 

(i) Co. Ditt. 112 b, uote (J). by Hargrave; Plowd. 541. n.; Anon. 
(1582). Cn>. tliz, f>; Hidoittv. f'«m(1747).3Afk. 480. ywrHAHDWJCKE.LC., 
at p. 493. ^ilee this viqw i^oinmcntcd ud in RkenaU v. RftHiUu (1834), 2 
My. K. 149. per Lord Brouuhaju, L.C., at pp. 101. IG2. 

{k) fiee Anon. (1582). tiro. Elis. 9. per i(HDKKSuK. UJ.; (Traivnor v. 
IfufUAi (1871), L. R. 0 C. P. 500. Ex. Ch., whore the C^un of Common 
PleaM roDstrued tbe gift as a life estate aud remainder iu lee. aud the 
Exchequer Chamber, without deciding on the nature of thu liret interest, 
held that the second was an estate in fee subject to tbe first; ReBag6\a^*9 
TrueU (1877). 46 L. J. (CB.) 667, 0. A., where the second gift was to the 
ekldren of the lint taker. 

(l) Ma9on V. Robineon (1826), 2 ffim. A St. 295. 298; D<« d. Winter r, 
Pennti (1843), 6 Man. St G. 314, 36L 362. H. L.; Re Robert#, Ropington y, 
Roterti Odwen (1882), 1ft Ch. D. 620, 529. C. A. 

(w) Peek V. fffliwy (1726), 2 P. Wms. 387 (“some of my beet linen") ; 
•/w66er r. Jnbber (1839). 9 Sim. 503 ("a haudiome gratuity "); and see & 
Oompb<U Reading y. fiinde (1910). 128 L. T. Jo. 648. when tbe tosU* 
DMUtaiy document ooniisted of a list of oamee with sums of money; 

(1816), 4 Dow, 145, H. L.; WXiU t. TFhtl# 
nW).^Kevs%aala&dLaw Sports, 12ft a stniil portion of what is left"). 

wptn su;* used as a substantive, is now regarded as not uuoertain 
(Es 8hepk^, MvkeU.v. Bonsai, [lftl4J W, N. 66, not following Powown t. 
MtlbaeJm (1664). 1 Ley. laOL 

(a) Compare .VvfdoeA v. (1904). 6 P, (Ct. ol Best.) 841 (omissioaof 
name); Fmi r. Worren (1848), 16 Sim. 626; and see note (n), p. 636, tmk. 
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by the te^Utor or other meaDS provided lor givinj; partiflularity (o)»or 

each mesne fail (p), and no canon of oonstruction adsUte the ooort (a); friiwmi 

(2) Gifts which depend upon an infimte pauiW of peraons or Balatl^ta 
things ( 6 ) ; the 8oope of 

(8) Gifts whicli may have two or more attormitiva mmiings» the WiH 
where there is nothing in thecootert or the admissible 6^d6nce(c), 

or any canon of construction (d), to assist the court in resolving 
the ambiguity (s); 

(4) Gifts which are to be applied in perpetuity for purposes 
which cannot bo construed as necessarily charitable (/), and 
include, withoot tbe possilniity of severance, purposes for which a 
perpetual gift is not allowed (p). 

129$. The court, however, adopts tbe benevolent rule that if there Cuen of 
is ever so little reason in favonrof one construction of an ambiguous 
devise more than another, this is at least nearer the intention of 
the testator than Uiat the whole dis{x>tution should be void and the ctmu. 
heir or next of kin let in(/i}; and that there is in general no objec¬ 
tion where, from the context or tbe material ci roam stances of the 
case, tbe alleged uncertain matters can he aaoertained to the 
salisfacliou of the court (i). Tims, indofiuito words added to a gift 
do not render it unct^luin if tbe gift is aubetantially ascertained 
from the nature of tbe case (k); and no objection can arise where, ^ 

(9) tbe tAxt, tw/rri. 

(p) Uoyc* V. Hfttfft (IH49), 16 Sim. 476 (HnyiM U> be MC4^rtaiDed b** a 
person wlio was d^); (7smi«^A<3m v. Htrberi (1828), 4 ICusn. 388 (U<rv ne 
to bo ascertained by fnturo act of twtatrix made impowubU by her Innar;). 

(o) In Re Baeemt KeiaU, P^rkine v. (IR72), L. R. 14 tr[. 84. 

67: followed in /« lAe WiU of Byrtio, ByrMi. Byms (1698), 24 Viotohan 
Law Reports, 832, the presumption agaiust iDtestaey auDplied tbe omiaaion 
of any OGeoription of subject •matter. In Mokunr^ Mokun (1816), 1 8 was. 

201, M similar omiistoo mails tbe gift void. 

(b) ke Moore, Prior v. Afoore, [1001] 1 Ch. ^3S {*' all the persons living 
at my death '*). 

(r) As to the erideoce of cireuiustanoes admiMible in snob cases, whether 
for identification or otherwise, eee pp. 637, 646. onie. 

(d) See Dote (a), p. 64 a, ante. 

{$) As. for iiiBlauro. where the subjoct*matter ds one of a Dumber of 
things sod the teeiator docs not give the rb<iice to the donee {AeU% r, 

Afton, [1894] 3 Ch. 260, commenting on Biohardeo* v. Waieon (1833), 

4 B. & Ad. 787). For examples, see note (n), p. 531, aafe. 

(/) As to the meaning of '' ohahtable." see title Craritibs, Tol. IV., 
pp. 105 et*eq. 

( 9 ) As. for instance, gifts to '*pnbUo** or ''philanihropiopurposes, 
as to which see title Chauities, Vol. IV., pp. 148 e( 156 d scg.; as to 
gifts to chariliee chained with another gift which fails, see ibid., pp. 149 
e/ ieq.: and title Trusts akd Trustkls. pp-19. 20. unle. 

(h) Vor d. H'mier v. Porratt (1843). 0 Muii. A <•. 314, H.L , per Lord 
Brougham, at p. 3.>9; see Brietow v. BrU/utc flS42). 5 Beav. &9, 292; 

Oddie V. fFood/ord (1826), 3 My. & Or. 684. followed in Dae d. An(feU v. 
ia^ll (1846), 9 Q. B. 328. 364; Stwhene v. PoKyr(1857), 1 De G. 4( J. 24. 

(i) 7d cerium Sif ^sod eertum reddt wUef (Adame v. Jonrt (]86t), 9 Hare. 

485, 486). A blank In s description does not make it onoertam if eeriainty 
is given by the context and oiroametsoees admissible in evidence (Pries ▼. 

Pace (1799), 4 Ves. 679; PkiOipe v. Barker (1853), I Sm. A 0. 583 ; JU 
HernioR, TwfRSf v. J?#Uord{18S6), SO Ch. D> 390. C. A. ; Fumiae v. Phser 
(1688), 86 W. K. 591). 

(h) Oddie V. Brovn (1869), 4 De 6. 6s J. 179, 186.194, C. A. or there¬ 
abouts**), explaining OurUe v. Bukin (1842), 5 Beav. 14? (until leasee 

neariy ” expired). 
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thoagh Ihe atnount of the id indofinite, it is oiaie :1 to be for 
a particular parpoee and the court cao hj inquiry ascertain what 
ifl the sum sufficictLt or necesgary to fulfil that purpose (f). 
Further, a testator may validly appoint persons who may select the 
objects of his bounty (m), even though an infinite number of objects 
ii open to such selection (n), except in cases where objects are 
comprised for which a perpetnal gift is not allowed bv law(o). 

Where the amount of the gif((p) is stated in the alternative, 
the gift may be construed, according to the presumption in favour 
of the donee ( 9 ), as of the larger amount (r); and a direction to 
apply a sum not exceeding a named amount for a fmrticular 
purpose may ho siiuilarly construed us a gift of the named amount, 
after any discretion applying to the gilt is sp 6 ut(i). 

1296. Where the donee is defined as one of a named set of 
I’ersoiiH, satisfying some description (as in the caao of a gift to onu 
of the sons of A.), and there are in existence several persons in 
the set, the gift is void for uncertainty (f); but whore at the date 
of the will there are no {>crsons in existence who are meml>ers of 
the set, or aatisfy the description»then the gift may admit of being 
construed to mean the person who first becomes a member of the 
set or satiefiea the description {u). 

Sect. 2.—0»nt€xt and Meauiufi of MWtU. 


Tims 

rtterreS to. 


Words of 
faturiij. 


8UB-8BCT. 1 .—io lokifh a WiH 

1297. It is a matter of construction of the whole will W'hether a 
particular clause is intended to speak from the death of the testator, 
or the date of the execution of the will (a), or other time (f^). 

When the testator uses words of futurity (c) without clearly showing 

(!) Ihtndet ifoyiifrafr* v. Horn* (185R). 3 Macq. 134, H. L.; Broad t. 
Bfivan (18X3), 1 Kum. 31], d., con»idon>d in AbroAnm ▼. (18X6), 1 

Russ. 608, 618; Jaektton v. Uamilion, UamiUon t. JaeJeton (1848), 3 
Jo. ^ Lit. 703. 709 (sufficient to roroiuicrate executors (or their trouble); 
Ed*tard4s t. Jo7i4i (No. 3) (1888), 36 Ruuv. 474. 

(a) Ho Conn, Conn v. llSUS] 1 1. R. 337. 

(n) As to gifts to a ** ffimlly," see p. 747. post; as to gilts lo relations," 
soe p. 767, 

( 0 ) Blatrv.IHmoua, 11902] A. 0.37; Oriaumd (or JfacZnlyre)T. ^mond, 
[1905] A. 0. 124: sm title Vol. IV.. pp. 117 H 

ip) As to cases of alteroetiTe donees, see p. 728. ante, 

( 0 ) See p. 783, pool. 

(f) 8ocU T. Stale (1716), 1 F. Wms. 290. 

(f) Tkompean v. Thcmp$on (1844), 1 Cell. 381, 395, 397, following Capo 
T. IVilAal(l77I). 1 CoH. 396. &.; Oougk v. BKU(i847), 16 Sim. 45. 

(t) DcwistT. SiMst(i753). Amb. 175. 

(•) BaU ▼. Amkeret (1863). T. Raym. 82; Blackbnm v. BtabUt (1814), 
2 Tea. Sl B. 387; PovtU v. Daviee (1839), 1 Beav. 532; Aohhumer v. 
Wil^ (1850), 17 Sim. 204. As to this rule in oonetnung descriptions, 
•eep. 714,0^. 

(а) Re Perkine v. Chapman, [)904] 1 Ch. 431, 0. A., per 

Oossks-Hiadt, L.J.. at p. 440, affirmed, tub «om. Chapman ▼. Perhne, 
tl908] A. i\ 106. 

(б) See R« Tf%9i (1849). 17 Sim 178 ("such as m mamed,*' 

Aoaniu ' ithali in martlad at the date when the Jegaews are payable*'). 

( 0 ) Verbs aevd with the auzilii^ ' shall,'* howerer. as. foriastanoe, in 
the phnie *'persons who aball die in my Ufi*timo," may xtot be used in 
their strictlv grammaticid seuae, and may refer to erents which, even if 
happening mors tbs date of the will, are put at the testator's death, oy 
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bhc time hu cootemplatss^iQ a case where it is not a question of the 
real and personal eetate comprised in the will (d), primd /oeie those 
words should be read as speaking from the date o! his inaking the 
will and not from the dale of his death (<!); but if the context 
shows that the testator could not mean the time of making the will 
as the time contemplated by him, then he must facie mean 
the time of his death (/). 

1298. With regard to the time at which persons and things 
described by tbe will are to be ascertained according to their 
descriptions, the presumptions are that deecriptions of tbe real 
and personal estate comprised in the will refer to the doath ot the 
teetalor (o), and that descriptions of donees taking as individuals 
refer to the date of tbe will {h), 

Bob-Sbit. 2.—Cm oJ Samt HVrrfi in IHffertnt 

1299. The force of tbe context may give different mesningi to 
tbe same word when used in different parts of a will, and the court 
does not, merely because a word I>ear6 a Hpoeial meaning in one 
clause, necessarily give to it the same meaning in another danse of 
the will, in itself c1e4^r, and not connected with the first clause (t)- 
The prosumption (k), however, is that a word used in one part of 
a will with some clear and definite meaning is intended to moan 
the same thing in another part of tbe will, whore its meaning is 
not clear (f). 

some utW fnture time coj item plated by the will. That, the above i m 
may mean '*ponont who sliall liavcdind'' oto. [lx>ring v. Tlwma$ (ISOI), 
] l)rnw. & Bid. 497, 010 Hn Jjambtti, Corn v. ifarr«#OA, [190012 Cli. 117, 
120: ifarraclovgh t. CvepM* (190SMt908] 2 Cb. 121. n.. 126. 11. L.; and 
h«ee v. (1616), 1 M»r. 320; sad the similar catot on 

HoUleinenU {lUwei r. Ireland (17)2). 1 P. Wmt. 420; Manning t. 
Hhamben (1S47), 1 De 0. d^Sm. 282; refMtH9«(lS06), L. E. 2 Eq. 

448). 

(d) Seep. OVl.aele. 

ii) Bullock V. i^enfwft (I8&.U 7 X>6 G. U. &0. 283. 0. A.; Jfo Ckajman, 
Porkim v. 6'WfMa. [1904J1 Cb. 431. ptr VavouaN WliU.rA]CS. L.J., at 
p. 430. A<'.cording)y an evvut which hapjM^ni bef<^ the datoof tbe will in 
then net w'itlun (bo clauBo in quoetioo : aiid a phruae Bueli as poraoDS 
who sliall die in my lifetime does not Include personi dying before Xho 
date of tbe will (CoabAttnl v. C'orfer (1832), 1C neav. 421, 430; Gorrifu^ 
V. MahUUdU [1907] A. C. 225 ; lU Cope, Oroee T. C'rMt. [1908] 2 Ch. 1) ; 
(M^ntrast note (o), p. 680, ante. 

(f) Lomax ▼. Uolmdcn (1749). 1 Vei. Sen. 290, 296. 

(c) Bee p. 691, poll. 

(a) Seep.714.poit. 

(«) Doe a. Cock v. Cooper (1801), 1 East. 229, 233; d. Compton T. 
CompUm (1808). 9 East. 267, 272, 278 : DalxeUr. Welch {mUl 2 Bim. 319 
liwue); Carier ▼. Beniall (1840), 2 Beav. 551, 658; Bead v. HandaU 
(1843), 2 Y. 4c C. Cb. Cat. 231 (issue); IfiUtaiu t. TmU (1847), 6 Hare, 
23fL 25U (iMue); AeofAvay T. Seed (1853), 3 De G. M. G. 18. 22, C. A. 
(lurviTing); liodga v. Hofpar (1846), 9 Bear. 479; 8. C. (1868), 3 De G. 
6c J. 129. C. A.: Be Broobe. Sdyomn v. Areher, [1903] A. C. 379, P. C.; 
and see Be W»rtn*$ TnuU (1884), 26 Ch. D. 208, per PnaBSOV, J., at 
p. 216 (case of a settlemexit). • 

(b) This rule, like many other tneb canons of conitruetioa, la very fat 
from universal, and wiU always require a good deal of eare in the application 
of h to partieoJar wills '' {Ckfforar. Xoe (188^0, 6 App. Oaa. 447, per Lord 
SdSOEwn. L.C.. at p. 469). 

(f) BeBifke.Keny<mT.Bifk4,[l900] 1 CIl 417, C.A.,Mf Xjbplbt.M.B., 
bip, 418 s Sdmari v. Edewde (1848), 12 Beav. 97.psr R0KiLLi,U.E.,a8 


SfCT.t. 

Contest a&i 
Meaning 
of Wordi. 


l>es<irtptteiis. 


rruamplios 
M to repeated 
worda 



688 


WtLL8« 


Bm.9. Xbe words of a will must be construed with reference to the 
Ceatext&nd subject-matter (mX and a different meaning may be given to the 
MeaniDg same word when used with reference to real and with reference 
to |)ersonal property in a will, even in the same sentence!)/). 

St*B-S£tT. ‘‘l—£ju$d€rh 6'c«efM tiuU. 

1300. The geturii rule(o) as to the meaning of general 

words applies to wills as to other instruments, but is liable to be 


M Woros. 

mesoiAgv 
ACGordiog to 
•abject* 
tutcer. 


fimdfm 

rule. 


p. lOU; £e )J*ukU. troiume T. JfartcH, [1804] ) i'h. 2Sb, 28B. C. A.s 
Ridg4V}ag v. Mnnkiltrif-k 11S41), 1 Dr. & War. 84, per L.C.. 

at p. 03: li. iii a y»A[ Mailed rule ol oonetruciioa. and one to 
which troui iU Miundum I shall si ways ithctly itdli/'i'e, noTer to 
put a diilcrent eonstruction oo the same word, where it oi^^iurs twice or 
ofleJior in the earn** instrumoQt.uckloM there app<‘ara cloarinlr.DtioD to the 
conirur^”: H 0 Br^k$, EUyvean t. Sreker, (1003J A. C. 370. 3S4. P. C.» 
where it was *aid that the dUiam ol SuGoa.s. L.O., in i^iii^etoay t. 



624. 626. 

(m) WiUiaiM ▼. Jfkgl EUioi ?. Jriyl (mi). 2 Voe. Sen. GSK 083. 

(nj Forth V. Chapman (1720), I P. Wins. 603. 667; Shcffifld v. Orrery 
(.Dord) (1746). 3 Atk. 262. 286 ; SUifft^iKarl) v. BuekUyiMil). 2 Yes. Sea. 
170, 180: OoodUtU d. Ptakr v. Ptgden (I78H). 2 Term Hep. 720 : IXw d. 
OkaUawt^ V. (1616). 5 M. b. 120, 132; Byng v. (lord) 

(IB43), 6 Beav. 668. 668. The adverw^ rommenta oa the rulu lu ForUr v. 
BndUy (1769). 3 Term Rep. 143. 146; Daintry Daintry ()796). 6 
Term fiep. 307 s and 7^ d. 8 lutr$ ▼. Jtffoty (1700), 7 Term Rep. .569, 505, 
have been disapprovisd* 

(c) See title D&bds and OTian l^fSTsuusMTs, Vol. X.. p. 469. For 
examplec where the general words wore held to retain their ordinary signid* 
cation, see K^ndaU v. Kendall (1826), 4 Ruse. 360: Arnold v. Arnold 
(1834). 2 My. X. 306 (** my wines and property in England "): A'Bw v. 
S4Wy (1636J. 7 Sioi. 362. 364: Fisktr v. iiephum (1861), 14 Beav. 626: 

▼. oroitne (1863), I Sm. & G. .106 (''other property, goods and 
articles **). For examples of (he application ol the rjtudnn generis rule to 
wills, see Trafford v. Berrioe (1720). 1 Eg. Caa Abr. 201, pi. 14 ('"other 
things **) : TisMwcll v. PeAins (1740). 2 Aik. 102 (“cic,, or iu any other 
thing*'); titnartr, Baku [Marvuie) (IHIZ). 1 Dow, 73, U. L.('* tUings "); 
Wrench v. Jattiiie (1841). 3 Beav. 621 ('"other goods"); Lamphier t. 
Derpard(1642),2 Ur. & War. 50 (""other chattel property "); ReAendaWe 
Truit (1861), 14 Beav. 608 ('* everything 1 die possessid of. namely 
. . . Bamahy V. TacieU (1870), L. R. 11 Eo. 363. 369 ("etc."); Re 
lamdethoTongk (Am), BHdgmin ▼. FiUyerald (lord) (1880). 43 L. T. 408 
(*'obj6cW of verto or taste '). As to (be ixvnstruction of "etc.," see, 
further, v. SUignei (1730), Uos. 296; Tvtaifiy v. Powell (1846), 

2 Coll. 262; Heriford {Karqvit) v. Lowther {Lord) (1843), 7 Beav. 1; 
Be Aadreio'e Betaie. Oreiuef ▼. Gravee (1902), 60 W. R. 471 (real estate 
included). The ejneddm generis rule hae been applied to deseripGons of any 
persons and thinp. as well ss to descriptions of donees and of property; 
«ce, for eumple. io invsstment claTues, Edwards t . Thompson (1866), 38 
I 4 . 3. (cH.) 66 ("'any railway" restricted to Engjish); Be Castl^ow, 
Lamonhy r. Carter, {1903] 1 Ch. 352 ('* public company" mtriotM to 
EaglUh), with which compare Re Stanley, Tennant t . Stanley, [1906] 1 Ch. 
13 L where the context made &o restneiion : see, further, the cxampJei 
of the meuukig of" effects," p. 700, )H>it Although it is more diiBoult to 
infer that gonsra) words are out dowji if thi re is an enumeration of only 
cue spsoies. or a slender »umeratio]i of spedrs of partioulars (Swinfen v. 
BmmfenlVo. 4) (1S60). 29 Beav. 207; (^anwheU wM^Grain (1876). 0 1. R. 
Eq. 397. per SuLuvaw, M.B.. at p. 4 OO), yet there is no rule that 
general words cannot be so out down {Rorthey v. Paxton ( 1888). 60 L. T. 
20, fie O'Briem, (FErien t. O'Bnew, [1906] 11 R. 649, 663, C. A.). 
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overridden by the operation ot the presumption a^nst intestacy (p). 
Where, therefore, the general words oeenr in a clause o{ the nature 
of a residuary gift, the ordinary larger meanioi* of the words is 
adhered to (^); but this consideration does not assist where the 
general words would in their larger meaning carry a residuary 
estate which is dealt with by another clause of the will (r). 

SuB'SkXT. 4 .—Kfeci tf HeeitaU or (Hktr St^UrMnU. 

1301. If there are in the will no words amountiog to a gift, or 
other indication of an intention to confer bounty, bot merely words 
of erroneous recital or recognition of indebted ness or affection, the 
court ooDsiders that no iutention of making a gift is disoloeed by 
the will (s), and a recital showing that the testator considered that 
some person possessed a title to property independently of bis own 
^imi facie gives rise to the inference that the testator did not 
intend to make an actual disposition in favour of that person (t). 
On the other hand, a recital showing that the testator is under the 
impression that he has made a certain disposition is evidence 
of an intention inadvertently not expressed to make that gift(aV 
Accordingly in such a ease the court may give effect to such 
intention if the other provisions of the will allow that course (b); 
and the inference from such a recital may be sufficient to overcome 
and correct the terms of an express gift to the person in question <r), 
provided (d) that the court is satisfi^ that there hoe been a mist .ke 


ip) Qibbi V. Lawrence (ISOO). UO L. J. (cu.) 170, 17); see KeiuiniVe 
TntiU (ml), U Bnav. SOS; Dean v. aibeen (1607), L. R. 3 Er). 713, 
foUcwiDg Dri^ei r. iindgee (1739), S Vin. Abr., tit. Devise ( 0 . h.) 300, 
pli 18; Vkalnure'r. 6lmr(18)3), 2 Vsi Se B. 222 (coses of enumeratioD 
of psrtioularB, ''vis./' "comusting of’); Ckopman v. Ohapman (1676), 
4 Ch. D. SOO; Kin^ v. Ocotm (1877), 6 Ch. D. 627, C A.; lUFlsMwaad, 
Sid^avee v. Brewer (1S80), 16 Cb. D. 504. A to this prsiumptioo, ms 
p. 665, ante. 

(c) Parker V, MarekanUlSi^), 1 T. 6c C. Ch. Css. 290, 301; Sodgton 
V, Jex (1876), 2 Cb. D. 122; Be ParroU, Parrott r. FarroU (1886), 63 
L T 12 

(r) WocUotnb T. Waolc(mb (1731), 3 P. Wms. lit; MnUine t. gfattk 
(i860). 1 Drew, it Sm. 204; Smith V. DavU (1886), 14 W. B, 942; 
CampheU v. McOrain (1876), 9 1. B. Eo. 397; Be MiBer, Dofttstt v, 
DsaM (1889). 61 L. T. 366; MaePkail v. PkiUipe, [1904] 1 1. B, 165. 

(j) Be Bowe, Pike ▼. Hamlyn, [1896] 1 Oh. 153,160, C. A.; Doehwood t. 
Peyton (IKll), IS Vos. 27, 46 ; Mnrdack v, Praci (1906), 6 F, (Ct, of ^^ms.) 
841. 

(I) Adanu T. Adame (1842), 1 Hare. 637, 640, 541; Balph v. WaUon 
(1840), 9 L. J, (CE.) 328; A. Q. t. IMon (1662). 13 i. Ch. R. 127. 133; 
Be Lee, Qibbon v. Peele (1910), 103 L. T. 103; compare Re Dagoi, Peton 
V. Ormerod, [1893] 3 Ch. 348, C. A., aud the esses oo settlements 
(PouUon V. Wellingian (1729), 2 P. Wms. 633 ; WBean v. PiggoU (1794), 
2Ves. 361,365). 

(s) Adame v. Adame, supra, at p. 641 ; Be Smith (1862), 2 John, k H. 
694, 598. 599. 

(t) BiMa V. IFotUf (1768), Amb. 661 ; Ferrer t. fft ColAerias’t College, 

Cambridge (1873). L. R. 16 Kq. 19. 24, s 

(e) Jordan t. ParUieue (1847), 10 Besv. 259; iftlaer ▼. Milner (1748), 
1 Vss. Sen. 106; Be Margiieon, Haggard v. i/afp0nd,|1883), 46 L. T. 172, 
0 A 

\d) Thompetn v. WhUelock (1859). 4 De G. 6t J. 490, 600; Bmitk r, 
Fiteggroti (1614), 3 Vet. 6t B. 2, p^ Gkant, U.R., at p, 8: "without 
dsnytag thiu the tocital of a gilt ss antecedently made may amount to a 
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in carrying out the tdstutor*B intention; otherwise the recital ii 
treated aa erroneous and is n^lected (e). 

1302. The role that a recital unless it is obviously erroneoas 
may be referred to by way of explanation of a gift in itself doubtful 
or ambiguous applies to wills (/). 

Sect. 3 .—Inaccuracy af T)e$crvpiioni in Qtntfal, 

1303. If all the terms of description fit some particular subjeoti 
then, except by the context (p), they cannot be enlarged so as to 
include anything which part of those terms does not accurately 
lit (ft), nor can they he restricted so as not to include some part of 
the subject accurately described (0* 

On the other hand, if the words of description when examined 
do not fit with accuracy, and if there must be some modification of 
them (ft) in order to place a sensible construction on the will, then 
tlie whole must bo looked at fairly in order to see wl)at are the 
loading words of description and what is the subordinate matter, 
and generally how the subject intended by the testator can be 
identified ({)»and for this purpose evidence of extrinsic factn may be 
regarded (m). In each cases the words are presumed to be a mis- 

gift, the court ought to see Tory clearly that there » nothing id the will to 
which the recital can refer before it is turned into a distinct bequest: 
otherwise ao inaccurate testator may be held to make a second bequest, 
when he has only made an incorrect reference to the first.'* 

Is) Gordon Y.^Uaijnuxun (1834), 7 6iin. 39; iform t. Fuller (1854). Kay, 
C24; R4 KaIoIs (1863), 33 Beav. 163,17 J ; .Voriejute v. Smdftury 

(1866), 36 Beav. 617, 620; /t>s« v. I>0d^soi»(187O). L. U. 9 Kg. 401. 

(/) Pttilin T. Palltfi (1826). 10 Moore (c. r.), 464: DarUy v. Jfartm (1853), 
13 C. B. 083: Qrover v. Itapcr (1856). 5 W. R. 134. followed in Kemi, 
f/indon T. /M9rom,(1904] 2 Ch. 62. Where the operative part U clear it 
is not cut doism by a recital (CtfUJte v. Cftecie (1849). 7 Hsto. 236 : 

V. hTiana^rd (1805). 11 Jur. (h. 8.) 195). As to inaccurate recitals of the 
iodebtednoss of a donee, and the effect of a direction to bring suras into 
hotchpot, see p. 844, jiott. For the niles as to rocitals in deeds, see title 
Peeps and Othes Jnstruvents, Vol. X.. pp. 459 sf ssq. 

(i;) See. for exaiQp]e.,i^e d. Uartu r. GreatM (1806), 8 Kast, 91. 

(k) WMcry. Slonlsy (1864), 160. B. (K. 8.) 698. Ex. Cb.. dissenting from 

0., sub nom. SianUy v. Stanley (1862). 2 John. 6^ H. 491 ; Bard^oick v. 

ifardwteft (1873). L. K. 16 Eq. 168. 175; WkiifM v. lonpdole (1875), 
1 Ch.D.61. 74; Be Seal, Seal ▼. Tuylor. (18941 1 Ob. 316, 323. 0. A. See 
aecordinglyPoed.Brpm T. Bwen (1809), 11 East. 441; Ihed. Browne v. 
Greening (1814). 3 M. & S. 171; Do$ d. Tyrrell v. Lyford (1816), 4M. & S. 
650: Okeden v. Clifden (1826). 2 Buss. 309; Miller v. Travere (1832), 
irBing. 244; Boner ▼. Eomer (1878), 8 Ob. D. 768, C. A.; Pee d. 
Gabbard v. flubterd (1850), 15 Q. B. 227, 245; ^n^ebv T. Gromeer 
(1859). 7 H. L. Gas. 273. 

(i) Down V. Delta (1817). 1 tfoore (C. ?.), 80; Pallta v. Pullin (1825), 
10Mooie(c. F.). 464: Peed. Templemany. ifaffi»(I83S), 4 B. & Ad. 770; 
Dee «1. Bdmardi T. Jekeaen (1835), 6 Kev. 5s U. (C. s.) 261; CerbaBie t. 
rer^oUit (1682). 9 L. E. Ir. 309; Fofieiuil Society /or Ifte PretmUteii ef 
CrueUtt ie Cbildrea v, SeoUiih ItaUenal Society fer tfte PrerenitOfi ef CrasUy 
ie Oftsldren (1914). 137 L. T. Jo. 315, U. U 

(ft) As to tHe iurisdiotion to modify the words of the will, see pp. 630, 
675. mu. 

(l) Sea, (or v ample. Pee T. Bwnpftrcye v. BeterU (1822). 5 B. 5e Aid. 

407 : ReOfner, Seiasel ▼. [1909] 1 Cb.OO.C. A. (** ray grand nephew 

RnbR't 0.^« damn wrong), 

(m) Berdvieft v. Purditirft, eupra; Be Bruftt^^Miift, Bnyfti'fffiiilft t« 
B^kl-6mith (1666), 31 Cb* D. SU, 317; and sea pp. 637,640, ante 
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description of ft Bobject existing end with regard to which the will ^ 

m%y Vftlidlj operate <n). Where, however, the context shows that Xaieovfter 
the testator was not merely miadescribing an actually existing afSescrlp- 
subject, but was under an erroneous impreesioti that tlie subject 
actually did erist as described, or that he could dispose ut it, the ^ 
gift may fail (o). 


1304 A false description does not affect a gilt if it is clear what D«cripUo& 
is the subject described (a). Thus, where the description of either 
property or donee or other person or thing msutiooed in the will (f*) 
is wholly false, so that no known existing person or thing satisfies the 
description, but the context of the will and the ciroumstanoes of the 
case(e) show uoambiguously who or what the testaior meant, 
tbs description is rejected and the intention of the testator 
effectuated (d). 


(») ThH promimptioQ is that * dosignstiou ia guoem) words of the 
propttty iutetided to bs affected bj a will refers prtmd facU to that 
property only upco which the will is capable of opi*raliag (ifoxwsU t. 
Maxwtll (18S2), 2 De G. & G. 705. 716, approving WewtwoftA r. Cc3 
(1822). Madd. & G. 363. 3C4 ; Dari^ y. AMurton (1886). 64 L. T. 4S3), 
aod that the testator iatoudvd U* dispose ooly of his own nn»perty; seo 
title Equity. Vol. XIII.. p. 121. 

(o) As. fur instants, where the ooDtext shows that the testator nrrono* 
oQSly behoved that he bad such prot>crty as described, or where hu had 
ooly the iatention o( acquirioff it (Auaas v. Tripp (1821). If Mid. 6tC, 111: 
ffotsrs V. fl'ood (1852), 6De u- dc 8in. 717 ; iAuer v. Wot^ide (h.72). 
61. R. £q. 646), or where the teitaior deecribod pursoTia whom he n<* 'oly 
imaemed were in existence, and who did not exist (fMmere t. fM«veUe 
(1792), 1 Ves. 412; /Mubeny ?. V^klan (1642), 12 i^iro. 507). 

(o) FaUa dmontiralio non nooH mm d$ corpora conttai (Trotnn y. 
BlmdeU (1877). 6 Oh. II. 438. 442. 444 C. A.), lie last four words of this 
maxim are ve^ important {Bo BrocJteU, Pewei v. MiUer, [1906] 1 di. 188. 
por JoTCX, J.f at p. 194); the faleo deaoription must be euporadded to that 
which was clear before (TAotus d. Evano y rftomos (1798). 6 Term .^p. 
871, per l^ord KzHtos, C.J., at p. 878); It <1* hi not only apnlv, however, 
to casee where there is eome incorrect deecripti(*u at the end ot w aontoDoe 
{Coven V. Trtiofitt, IM , [1899] 2 Ch. 309,311, C. A.); and see tbo examples 
in the notes, infto. As to this mJe in case of a deed, see title Dbxds ski> 
Othxb iK.sitiUlCSHTS, Vol. X., pp. 486, 468. * FraistOia eoiporit foffil 
morm noeiiaM (Bacon, Maxims, r. 24> 

(6) Be Bayer, Baver v. Bayer, (1903] 1 Ch. 886 (direction to pay duty 
which had h^n abolished as r^arde particular legaoies given). 

(e) As to the reception of evideaoe in inch eases, sen p. 839, oiUe. 

(d) For examples of the application of the rule todoHci^tioDs of donoee. 
eee J/aekfs v. ifaifert (1718K 1 P. Wme. 421, 426; aoammoiU y. Jeff 
(1723), 2 P« Wms. 141; v. Bye Coroorotion (1617), 7 Taunt. 646 
(inisdeecriptioD of corporation) ;Q««ea*s CoUe^, Oxford ▼. (1842), 

12 Sim. 621; Hopkinton y. BBie (1842). 5 Bear. 34 (**rector'* inttead of 
**vicar*'); Brictow t. Briotow (1842), 6 Beav. 289, 291; Loo r. Poifi 
(1846), 4 Hare. 201, 263 rMise S. J.*' meant '^Hre. F. A. W. ”); 
Douohit V. Fellotot (1863). Xay, 114 ; KUio y. BaHmiw (Ko. 2) (1867), 26 
Beav. 199 ; Be ITaBer, WkiU t. (1889), 80 L. T. 701. A gift to 
the ehildren of A. may thus take effect in favour of the children of B. 
where the cMitext and ciroumaUncee show them to have bessi intended 
(Bradvin v. Harper (1759), Amb. 874; Bristow v. Brislov. supra ; Cao^s 
(Lord) V. BlHfwfell (1848), 1 H. I«, Gas. 778). Ai to ulegilimate rrtativee 
taking uoder a gift, eeo p. 736,; and lor eaaee of miideecn'ptions of 
ohariSea. see title Cuabitibs, voI. IV., p. 169. *For examr>l<*H al the 
^idkatioii of the rule to deeonptioBiof property or things, see lU OranM^ 
.Mow T. Onn/Uid, [1896] 1 L B, SO ('* money on dep^t rce^ in A. 



Wills. 


986 

%1KT. 8. 

InftpoQ78cy 

ofDMcrip- 

ttons 

In Gcnofftl. 
^ • 

DaKriptlon 
pvtij vrofifT 

HppliiaibJc to 
onf nbject 
oaty. 


1305. If thdm is in aoj part of a doscriptioD a sufficient descrip* 
lion of the subject-mutter, with convenient eertaint; of what was 
intended, any erroneous addition or error in part of the description 
does not vitiate the The characteristic of cases within this 

rule is that the descripUon so far as it U false applies to no subject 
at all, and so far as it is true applies to one onl;(/). 


bank. p»Med sbsrM); Rf Wooding, Arm$iroiu ▼. [ISOS]. 2 Ch. 364 

(fihiru. u dMcriptiou of debfntuns); Bo novo, Piko v. BanUyn. [189S] 
I Cb. 163.A. r*HUinRowing" to donee); Jiood v. Flood, [1903] 11. R. 
^8 (shares in railway eoropany wrongly named); Ro OUuoington, GUut- 
ingion v, FoUoti, (1906] 3 C3i. 906 (real estate, as description of prooeedi 
of eale). 

(s) Llovollyn ▼. Joney {Bart) (1843), 11 M. 4^ W.^183, per Parcs, B., 
at p. 1611 (as to a deed); Morrell v. /uWr (1849), 4 Each. 601, per A nuts- 
RON, R.. at p. 604; d Ijnmh v. Poore (1800), )) East, 68 ; 

Andorotm v. iJerkUy, 11003] I C\i. 036, 040. As to the application of the 
rule to the parcel! of a dred, aec liilr lissos akd Otiisa InstruusktSi 
V ol. X., pp. 466, 466. 

(/} Morrell r. Fiihor, eupra : Covon v. TnufiU, Ltd., [1800] 3 Cb. 309, 
913, C* A. Examplfs of the application of tho rule to deecriptiona of 
doncc! will bo found in v. (1847), 10 Beav. 6S6 (to 

" Elisabeth A., a natural daughter of" a named persou, where the name 
and Hox were incorrect), followed in Ro Rnkil'e Trasti (1859), 11 flare, 
290; Ford v. HoUry (18.'i3). 17 Brav. 903. stringer r. Gardiner (1869), 
4 Po (». 4^ .1. 466. t'. A. (" my niece K. S. " : a great grand niece, E. J. 8.« 
took); Jhe d. <7atiM r. Romeo (1848). 6 C. B. 423 (" my w>fe C. "); Rs 
/Hole's TrfieU (1871), h. R. H Eq. 976 ("mj late nophew M."; ho was 
living); Tibmson v. Baeivood (1877). 2 App. ('n§. 216. 229; Re BuU 
{Maraneee). BvU (Marqttrge) v. Rifder (1884). 27 Cb. D. 196. 219: 
Andeteon v. Jletkley. [m2] 1 Ch. 036 ("to l.'i wifeL.," where "wife" 
was reieciod): Re Hooper, Hooper v. IVoraer (1909), 88 L. T. 160 ("to 
Percy I!, son of C. H.." where obristian name was rejected). Cases of 
ioftceuroey in giving the oomber of a class of donees depend on conatme- 
tion os to wbetber the whole or part of the class are to take : see p. 742, 
poet. For examples as to descriptioni of property, see Day v. Trty (1715], 
I P. Wm«. 2BG; Door V. Orary (1749). 1 Ves, Sen. 255 (KtocK. name 
wrong, amount right); Markiwy v. Riton (1837). 8 ^im. 661 ; Power t, 
/)sashufi(1838). 2 Jo. Ez. Ir. 728; ^uenneUo. rufwsr(1861}, ISBeav. 240 
(public funds " in my name." meaning in the name of trustees); Drake v. 
.tfartm{1656). 23 Boav.^9; BQie v. EUie (Ko. 2) (1868), 26 Beav. 482 ; 
Rowlati T. Eaeton (1863). 11 W. R. 767 : Burboy v.Bvrbep (1867), 35 L. T. 
601; ColfpMR V. Grr^ory (1870). 40 L. J. (cn ) 362 (shores described as to 
joint. namM, in foct in Wtatnr'a none only). As to deaeriptions of debts 
owing to the testator, soe irilltofHs V. If'tUtoMs (1786), 2 Bro. C. C. 87: 
Mayhenr v. Brooktiio (1866), 7 De G. M. Si 0. 673, C. A.; frif/nw* y. 
Morloi/ (1877). 5 Cb. D. 776 ; Re i7c^xon. DarUy t. Bodgoon, [1899] I Ch. 
866. 'Kofmnccsto particular pariaLes. streets, or other focalities were 
r^'inctodm Oirens v. Bei»( 1078), Cos. tewp.Piuch, 395 (pariah right, county 
wrong); Haelead t. SoarU (1699). 1 Ld. Rajm. 728 ; Rrotm v. Lonyloy 
(I73:M.S £q. Cas. Abr. 416. pi. 14; Doe d. Boadt v. Jersey {Earl) (1818). 
1 B. &; Aid. 660; (1625) 3 B. dtO. 870; Newton r. £.acas(1836), I Uy. L 
iV 991 ; ^ounfleUy. Carter (1858), 17 Bear. 686; Armeirong v. Budbriid 
n864). 18 Beav. 204 ; Trtww v, Tann (1869), 2 New Rep. 412 ; naman v. 

r (1X68), 35 Beav..478. whore, bowcm, there was evidence of habitual 
misdMscrif>iU>n by the testator; Bomer v. Borner (1878), 8 Ch. D. 758, 
O.A.; Re <lfi(yen. Roley V. Trard.[1913]2(*h. 488. Beforenoes to occupation 
were rejecterm JilagHo v. QM (1638), Cro. Cor. 447, 473; joodfitle d, 
Pamt V. Do<'M1760). 3 Burr. 1089; MnrehaU v. Hopkine (1818). 16 East, 
309. where ih** wurda^wm trans^od; GoodMlo i, Radford v. ficuthem 
(1618), 1 U. A s. 209 ; NigkUngdlt. Snitk (1846), 1 £zob. 879; Doo d, 
Compkn v. CarpenUt (1860). 16 Jv. 719; FMs v. BtroA (1867), 36 L. J, 
(CQ.) 174, diaenting irom iho d. ParHnr, ParUn (1814), 5 Taunt. 321 1 



' Part ZIV.—Cafoiis op CoKSTWcnoji nt Spioul Casi6. 

I 8 O 61 If, bowmr, it is doubtfnJ upon tho words of the will 
whether thej import a falee referenee or demonstratioD, or whether 
tbej are words of reekraiiit that limit the generality of former 
words, the court never presumes error or falMhood, and the latter 
cuiiBtruutiou is preferred ^< 7 ). If, therefore, there exists some 
subject as to which all the demoustrations are true, and some as to 
which part are true and part false, the words are considered to be 
words of true restriction, so that they refer to that subject only as 
to which all the demonstrations are true (ft). 


Bardvieh y. Uardvick{\^13),h» R. 10 Eq. 106. Eefereoces to a Mrticulur 
tenure, luch aa freehold, h^as^hoid et«., were rejected mDenad. IFilitin«T. 
Zencyi (ISOS). S But, 360 ; Z>m d. t. Cramtottn (lord) (1840).7 

U. 4( W. 1; i^riion 7 . Eopimii(16S2). tl L. J. (ch.) 410; lU Br^^-Snith, 
Bngki-8miiky,Brig1U-Snitkl\BB9), SI Ch. D. SU; nnppfiiy, 

IMxnt^, f 1903] 1 Ch. 135, where. bowo7tir. (here was evidonco 01 hx^al 
usage; and compare Snxton 7 . Su^ion (1679), IS Ch. 1). 369. Hefor* 
eoceH to mode of acquisition were reji«cced in Biti v. St. John (1775), 3 Pro. 
Pari. Cas. 375; iref6.v r. IFrifry (1813), 2 Vcs. & B. 167. 191; Harruon 
7 . BifiU (16j9). 4 H. k N. 605; Cooch 7 . ITffMni (1677). 46 L. J. (cii.) 639; 
Sealp V. (1668). 3 1. It. Eq. 336, 348; see also Thorp 7 . Tom*on 

(1566), 6 Ijeon. 130; OirdU^Umt 7. Croed (1653). 10 Hare, 480. 467. Refer* 
cncu 1.U ju*reage or quantity was mjrrttnl in WhUfirUt v. LtAn^iU (1675). 1 
Ch.D.6l,76.?7. 

(j) yon uccipi deftenf tftrbii in tUmoiuitfttiionm JiUtam qua oom^teiHni in 
Imiiafionem vontm (Bacon. Uaxitos, Kog. 13): Morrell v. FUhrr (1840), 

4 Escli. 591, prr Aluaiuok, )(., at p. Q4M ; Doe d. Aikforik 7. Bouwr (16.12), 
3 B. & Ad. 453. 4.50 ; .Vf>AfiwraU v. .Smi^li. (1646) ( Kxch. H79. 686 Ro 
BrocktU, Davtt 7 . Jftttrr, [1908] 1 Cb. 186,190. When this role is inMnied, 
all the words must be wholly txuo (or the icstrietod subjset idoutified. 1 nos, 
if there m leading words 01 description identifying a subject as a whole, and 
not merely any part of that sobjeot, and words are added descriptive of 
•ttustion.uccupatioD. or the like, which are true for only part of that subject, 
and there is no other iudication of intentioo to give part only, (hon the 
whole is held to pass [Paul 7 . Paul (1760), 1 Wm. Bl. 1^6, 259; Bardviok 
7 . Uardufick. enpra. ;it ])|> 170. 17?); coxnpn n the oascM cited on p. 686, 
onto, uuder (be rule as to faUa demonetratiot a 'uoh is the rule then applied, 
and not the rule in the text, eupra. 

(A) MorrrU v. PUher, eupni; Bidge 7 . .Vevtou (1642), 2 Dr k War. 2.19; 
V. Oroinger (1859). 7 If. L. Cas. 273. 282, 283, 287; Oilluit v. 
OtUiof 0800). 2H Beav. 481 ; PedUg v. /Mtddej JMda V. PedUy (1866). 
L. K 2 Kq. Hill; O'CWaor v. DV.'onnoi (1670). 1. R. 4 Eq. 483 : Miliar 7 . 
WoodHde (1872). 6 J. R. Eq. 546; Be Bennett. parto Kirk (1877). 5 
Ch. D. 80(^ A- Fur example!* of the application of Uie rule with 
regard to refenuuM^ lo tenure, feK. Rood. Conwy v. Vernon (1804), 5 East. 
51 : 7)oe d. flroirn 7 . Broion (16()9). 11 East. 441; Sfone 7 . Greening 
(1843), 13 *Si]u. 391: Hall v. Fuher (1844). 1 Coll. 47 (but soe as to the 
last two caseH. JU Bright-Smith, Bright-imilh v. Br%gkt‘Smith, eupra: 
EaUetiy. i4T.L. R. 420, C. A.; and the cases cited in Dote (/), 

p. 686. onto); QK^nettv. rnmer(1851), 13Bcav.240; Uaikouiity. Mathiwe 
(1867). L. R. 4 Fq. 278. W'itb rega^ to references to occupation, sec 
Etoftam v, Boier (1583). <.*ro. Elit. 15; Doe d. Parkin 7 . Barkiift(18l4). 

5 Taunt. 321 ; Morrell 7 . Fiehor, iupro . Doe d. Rownt V. ArAisv(1847). 
10 Q. B. 663; Doe d. Eu56ard 7 . Eubbnrd (1650). 15 Q. B. 227; nhUjulti 
7.Laiij7rifllr(1875). ICh.D. 61, 80; Jlomef v. Eowar (1876). 8 Ch. P- 758. 
C. A.; Seal, Seal v. Taylor, (18M] 1 Ch* 316. C. A. With regard {•» 
referenoes to locality, see TTAtto 7 . Vitty (1829), 2 Ross. 484: Jtfater 7 . Plait 
(1644), 14 SitD. 95 ; AtUoater 7 . Aflw^r (1653), 18 Btav.^; Svann v. 
AngeU ( 1868 ), 29 Bear. 202; Webber y. Bfcnieir (1864). 16 C. B. (v. s.) 696; 
£«iHe«Tt7. Ovrrton (1864), 11 L. T. 503; Smith r.*Bidgm^ (1866), D. R. 
1 Exch. 331, Ex Ch ; Keogh 7 . Keogh (1674), 8 I. R. Eq. J79. With 
rewd to refeiexLcea to mods of acquisition or title, see Bm d. RyoB r. 
M(1600), 8 Term Rep. 579; Bos d. Conol^ 7 . Fsmoa (1804), 6 East^ 51; 
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stoT. t. 1307. If the deaoription ia not iirietly ftppliosble to an; pefaoo 
Iniflctrtcy or thing, bat ia applicable partly to one peraon or thing and partly 
of Deicrip* to another, the court may inquire into the material circumatanoea 
oi the case for the purpose of deciding whether the testator 
in CHPeral {gtended to make the gift applicable to the one or the other (i). 
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1308. Where some subject-matter is given under a denomination 
applicable to the whole, and then words are added, on the principle 
of enumeration, which do not completely enumerate and exbanst 
all the particolarH which are included under the antecedent 
denomination, the question is which is the predominant descrip- 
tioD(il:). It the Hubneqaent description is meant to sabeUtate a 
definite and precise statement for an antecedent generality, the 
salMeqQont description must be read ae explanatory and if neces¬ 
sary as restrictive oi the prior general description (0< otherwise the 
general description is given its full cfTect (a). 


DMigBetinn 1309. A donee has been often sufficiently designated by a nick- 
name or erroneous name proved to have b^n ns^ by the testator, 

I n. ^ gained by reputation and known to the testator (6); 

and property may l)e sufficiently described by the description the 
testa^r was wont to use (c). 

Dusigofttioo Where the donee is designated by name and description, if there 

by bub ie a person who has the name, and the description is incorrect for 

II feme and 

• UncriptiCB. *“• “ ' ' ' *1.1 -• •• . 

IFtU'ifMM V. Biifiicki (I8S3), 3 DeG. M. & G. 937: Care T. Harrit, ^ame 
T. Cate (I8S7). 67 L. T. 768. For an example with regard to deeoriptions 
of doneee, tee WrigkUon r. CtdpeH (1860), 1 Jobu» H. 260. 

(i) Bemoiftmi v. Atkimom (1653), 10 Hare, 345, 34U; Z^radetatr e. 
^rodeiUw ()S36), 2 Y. &C. (EX.) 72 ; Adam r. Jmee (1852), 0 Hare, 485; 
k$ Hoop^» flooptrr. Warner (1903), 88 L. T. 160; for criticienuoD this 
rule, eoo ihe a. Ilucockr v. Ilueockr (1839), 5 M. & W. 363, 369; for 
t samptsi u to the uamce of donees, eee Sovhii v. Ea$ton (1863), 2 New 
K4‘p. 262; Ifome and flarpiktl /or Inettrabler ▼. Bo^ai UotpOaljor 

IncuraffUi (19<I4), 90L. T. 601. 

(k) Weet V. Tjawdag (1865). 11 H. L. Cal. 375, 384 ; Trowre v. BlundiU 
ri877). 6 Oh. D. 436, 441, 443, C. A.; Bardviek v. Hardwick (1873), 
L. K. 16 Kq. 168. 

(l) lU BrockcU, Dawar. MiUer, [1008] 1 Cb. 186, per JoTCB, J., st p. 195 
(doTise of all the real estate ** to which tbe testatrix was entitled under a 
will, namely," certain parals). following the eases eonoemiu the enumera¬ 
tion of parcels in a conveyance by way of schedule; see tiue Deeds 
Other iustkumemts, VoI. X., p. 468 ; compare D'AelU v. Fry^r(184lC'' 
12 Sixu. 1 ; OUtnpiSU t. OlanviUe (]863). 33 Beav. 302. 

(ft) Wutr. Lawda^.iuprti: MaBkeicrx. Jfosde(1830). 1 Hum. M.397; 
Rf9V€$ v. Baker (1854), 18 Beav. 372 (**all my property whether freehold 
nr personal"); Be BoherU, K%ff v. iiohrrU (1886), 55 L. T. 498. 0. A. 
f" all my property, leasehold and freehold '*); Roberte v. Thorp (1911), 56 
•^l. Jo. 13. 

(5) iSttwiv’s Cate (1737)9 1 Atk. 410 (UlegituDate sons described as " my 
sous"); GpfMtv.JLmriar(1742).Freem.(x.B.)293; Dotfiatv.Sweri(1753), 
Amb 175; and see Bom t. Saiiekury (1749), Amb. 70, 71; BofluarU 
Chmrtk V. A.-G, (1742), f Atk. 239; Oaodinge v. Gooding (1749), 1 Vee. 
8es. 231; Pareone v. Par$on$ (1791). 1 Vei. 266; Leer. Paia (1844), 

4 Bare, 201, 251. 252; Aadrerev. ladrm (1885), 16 L. R. Ir. 199. C. A.; 
Re fsflof, (lonfc v. flawowd (1886), 34 Oh. D. 255. As to reputation of 
legitima^. se^ p 542. ante. 

it) Compare Dm d. Beaek r. Jme^ {BoH) (1825), 3 B. 5c C. 870 my 
Briton Peny estate " not an estate lo^j situated io a township or panin 
of B. F.); and see tbe eases cited in note {u\ p. 64^ mU. 
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him and all othere, tha latter is oegleeted (rf)* There is ao rule, ^ 
however, that, withoat aoj evidence to prove an terror of deeorip* InamraoT 
tioD, the mere name ebould prevail; in order that the rule may he ^ 
applicable it ie neceesarj firet to show that there is an error in 
description (r). In similar cases, where a description is correct and ^ 
sufficient, an incorrect name may be neglected (/). In eases where 
either the name alone or the description alone is sufficient to 
identify a subject, and they do not identify the same subject, (hen, 
according to the cireumBtances of the case, the description and not 
the name 0;), or the name and not the description (li), may prevail 
The name in fact is only a description (i). and the question is to 
determine which portion of the whole description is to prevail (k), 

A test often adopted by the court in such u case is to inquire whether 
the testator was in the circumstances more liable to err when he 
described the donee by name or when he attempted to point him 
out by some further a<{junct; and the court adopts that description 
which in each instance appears to be least open to error (1). 


1310. DescriptioDs must be construed according to the usual Kflootof 

cbtose oC 

“ -- • * • - * • —--—' - HreuiB. 

(4) VmUt$ n^inii todtt errortn demcHitrationii (Kiwou, Maiims, reg. ^ 

24): v. GtU*, Penfvld v. 2*e*fold (J83B). 1 Keeu. UH5 ; Jh9 d. Uaim 

T. Roum (1B4S). S 0. B. 422 ; Foii t. DaUtf/ (1$53). 23 L* J. (fU.) 220. 

(«) Draki y. Drakt {1800). 8 U. L. Ca«. )72. pef Lord CAWeatXX, L.C., 
at p. 179. adopted in Charter v. C'Wter (1874), L. R. 7 11. L. 304. p^Lurd 
Taikks, L.C., at pp. 380, 381; is to tbo difilcultici in applying this rule. 
nets Camovi {Lord) v. Blundell (1646), 1 U. L. Css. 778; QarUnd v 
Jlnerle^ (1878), 9 Cb. D. 213, 2)8. 219. The court dott not oonjeoture 
that an error eziitcd {Mottyn t. (1884), 5 H. L. Cas. 156). 

(/) Piteairno T. Bmie (1870), Cas. temp. Finch, 403; Doveei v. Sveei 
(1753). Amb. 175 ; f^toekMt y. Buihby (1813). Coop. G. 229. 

(o) GartA T. Jfmicl (1779). 1 Bro. C. 0. 30; Smith ▼. Cvnry (1801), 
a Ves. 42: Doe d. Le CkeoaUer v. HaiAteait* (1820), 3 B. Sc Aid. 

U32 : Camoyi {Lord) v. BluMfrU. rupm ; Adam* y. Jone* (1852), 9 Hare, 

485: Dradehaw v. Bradehav (1838), 2 Y. Sc C. (sz.) 72: Re Blaekman 
(1852). 16 Bear. 377; Re FeUham'e (1866), 1 K. Sc J. 628; Bodyton 
y. Clarke (1880), 1 Do 0. F. S: J. 394, 397. C. A.; Re Runn'e Truete 
(1876), L. R- 10 Eq. 331 ; Re Booper. Eooper v. Ifpmrr (1902). 88 L. T. 

160. Thus, if there is a person fur whom, the oaine is accurate, but the 
testator was not intimate with bio, and a person for whom the name is 
inaccurate, but the deacriptioD is euffidont to identify him. and the 
mtator was intimate with him, the latter person is held w be designated 
iCnrtsr t. Charter L. R. 7 H.L. 364; Iw the Ooode of Brake 

\ isAl). 6 P. D. 217 ; In the Ooode of Chappell. (1894] P. 98 ; Re Blake^t 
rna«i. [190411 I 

ih) ReviboU V. Pfyee (1844). 14 Sim. 354: Gamer v. Gamer (I860}, 29 
ileaT. :i4 ; GUleU r. Gone (1870), L. R. 10 £q. 29; Farrer v. 8t. Catherine'e 
Cambridge (1873). L. B. IS Eq. 29; Oariend t. BeverUy (1878), 

9 Ch. D. j2l3 ; Be Taylor, Cloak y. Hammond (1888}, 34 Ch. D. 250. 

(t) A €wriptjoD of kj^atess as those bofore ** named '* in the will, 
although phmardy referring to those mentioned by same, may denote 
ptrsoDs merdy spedSed or mentioned by another desonption {Bromley y. 

Wriaht (1849), 7 Hare, 334; Be Bolmee' TrueU (1868), 1 Drew. 321; 
SeJiBaynt v. JodreU, [1891] A. 0. 304, 306, 309). 

{k) Bemaeeoni y. Atkineon (1853), 10 Hare. 345. 351. • 

il) IM., at pp. 351, 352, approved in Be Fry. Matheme v. Freeman 
(1874), 22 W. R. 813.0. A t Be BtoyiMy(lord) Tf«S( 1876)* 91. R- Eq, 

413: Re Lyon'e TntU (1879), 48 L. J. (ctf.) 245. 
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raids 06 to the oircuiuitaoees tokeo ioto acoouat(m); bat where t 
persoD or body who once aoUefied the descripkioa 00 longer eiistec 
at the d&te of the will, another person or body existing at the date 0 
the will, and satisfying the dei^riptioD ioaocarately but sufficiently 
may, nevertheless, lie entitled under the gift (k). 

Ad accurate descriptioo of a donee by name is not as a rul 
affected io the case of a person by a change of name before thi 
testatoi's death ( 0 ); or in the ease of a society, corporation, or body 
by a change of naroe or reorganisation, it donee substantiall; 
exists in the same natore as at the date of the will(p). By tb 
termH of the will, however, the qaalihcation of possessing a specifier 
Dame(r/) at the death of the testator (r), or at the time of paymen 
or vesting ( 1 ), or at some other timc(f), may be a condition of th 
gift taking effect at alL 

A gift which accurately describes property of a generic nature (u 
belonging to the testator at the date of the will does not fail wher 
the description is sufficiently apt to indicate particular propert 
belonging to the testator at his death, though as a description ( 
such property it is inaccurate; and the latter property according! 
passes under the gift(a)> the inaccuracy beinu then of n 
importance (b). Where, out of several properties fuleged to satisi 
the description at the death, one only accurately salistieH it(r), tha 
property only passes under the gift (rf). Whore no property at all i 


(m) As to property, tee p.SSl, poift; as toduuMW. see pp. 7U ef ifiq.. puMi 
(w) 2>owt«» V. gtfsal (1753), Amb. 175 (see note (2) inereto); VooUtf ^ 
Moiufn (1877)» 11 I. R. Rq. 29U; and see the ouaes cited iu note (m 
p. 544. aafa m to «legacy to a noii-exiatiug or diHaoIvcd charitable ioetite 
tioa. see title CiuaiTias, VoJ. IV.. pp. 156. 150. icl: £a ifo^rolA. Hutfi 
V. V^ef.n'$ UHiver$iijf of Mfo^i, [ISlij 2 Cli. 23). 

(c) As to chatige of namo iu geti^^ral.aoo title Xaji£ amp Akks, CdanUi 
OF. Vol. X.Vl.. pp. 349 et $ 00 . 

(p) £^e Joy, iNniay v. Joknvoa (ISSS). 60 L. T. 175 (amalgaiuatiou t 
two donee societies): Ho IV>dyirood. 6Vael v. Colton. [1914] 2 Ch. 245 
KeDonM, Moon v. Somorot^ [1909J 2<'h. 410 (gift for benofit of voluuCet i 
yeonunry. and militia uiiita, subatautially existing us the Terriioris 
Foroe ; see title Royal Kobcms, Vul. XXV.» p. 62. note (h) ; and eompar 
Re Andrew*, iMnetHA CorpofuHon v. Hmyth (191U), 29 Kew Zealand la\ 
Keporta. 43 (elTeot of iutroduction of cotupoliory service)). 

(g) II 10 word " name ’* may be used in a figurative sense, us mcuniui 
" sU^k " {Pjfoi V. (1749). 1 Ves. Sen. 335 (whore a change of naioe b 
marriage did not exclude); Doe d. RViyU t. Plwnpke (1620). 3 B. A Am 
474, 462; Carpenter v. BoU (1S47). 15 Sim. 606; Be Maker, Mailer v 
Toppiu. [1909] 1 I. R. 70, 0. A.). 

> (r) iloH (1596).Cro.Kljs. 532 (marriage before testator's death 

not entitled); Jobeon'e Coos (1597), Cro.Elii. 576 (marriage after testator', 
death: entitled). 

(#) 2>os d. Wrifki v. Ffamptro, tepro. 

(i) As, for iuatanoe. at birtk; so that the name is the family nam< 
(Borlow V. BaUiMn (1735), 2 Bro. Pari. Cas. 272; letch v. Leigh (1808) 
15 Vfs. 92). 

(a) r^., inbject to increase or diminutioo : see p. 692. poif. 

{a> f ooeh V. Walden (1677), 46 L. J. (CB.) 639; Baxhn v. 8a^n (1879) 
13 Ch. 1). 369. 

(k) bee p. ese. ante.. 

( 0 ) At Io the eanoa d coostnmtioD ia ineb a esss, see p. 687, anU. 

{d) Be PerUU and Znmk (1885). 30 Ch. D. 50, C. A.; Smue* v. Smiil 
(1848). 2 Ds C. & Sm. 722 i Cnee t. Borne, Barrie v. Cars (1887), 57 L. T 
3il4 S4 fdkr, dtems t« Pp§0r (1900), 83 L. T, 405 ^ sad see WtU f. 
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Buffioientl^ described bjr the words of the will at tbe death of the ^ 
testator the gift fails (<), except that io caeee where the testator had laaocvacT 
neither at the date of will nor at his death property accurately of Desorip- 
described by the words of the will, the court may from the ciroum- . , 

stances be able to infer what was meant to be descrilied, and the ^ 
gift does not necessarily fail (/); in the case of bequests of person^ 
estate, the gift may take effect as a general legacy G?)- 
In case of a description of a specific property eiisUng at the date Amrav 
of the will, tbe whole of that property may pass under tbe gift, 
notwithstanding that the deecription at the date of the death 
applies accurately to park only of that property (h). 

Srct. 4,^Drirripthni of P/npcrty. 

SuB'Sbot. 1.—('irfiimitaiim t4Tf*rM twld .irrowiif. 

1311. By statute (i), a modem will (li*) must be construed, with wuimui 
reference to the real estate and personsJ estate comprised in it(0t to 

(1855), I K. & J. 5B0, 594 (after-acquired property held not to paas 
under tUc name teeutrix waa wont (o uae as io otfior property): JU IV'iUu, 

^peii£er v. (TiUti, [1011) S <'b. 553 
(f| Oorher t. n’ood (1877). 4 Oh. D. 865; Jif JTHt^At, ITnigM T. 

(1887), 34 C1). f>. 518. 

(f) r/frmf«OH. Ktnq T. ITian. |I0<»8| i Cli. III. 115; Ktn^v. H'rigAt 
(1845). 14 Sim. 400 ; f^hod v. FM, [1902] 11. R. 538. 

(9) tS^liPcod V. AfUdmuy (1799). 3 Vm. 305 ; /Andgren v. Zdndgr^ti (1845), 

0 Heav. 358 (as to which raaoA Me note ( 0 ), p. 042. ant *); FindlaUr t. £«w#, 

[1904] 1 1. R. 519. 

{k) lU Evant, Em%$ t. PcwsU. [1909] 1 Ch. 784 ; eompare Re ITiUr- 
»V|>encer t. WiUii, supra. 

(t) Wille Aft, 1837 (7 Wrll. 4 tc \ Viet. 0 . 25), n. 24. Ihii prorislon hna 
no application to dcMcripfions of doneee; Me note (A), p. 714, potf, With 
rrgarri to personal ratato there was a rule before the Wills Act. 1837 (7 
Will, 4 & 1 Vint. c. 25). that a will spoke from death (Rs CAopeiofi. Perkin* 

V. ^AopMAR. [1904] 1 Ch. 431, 435, C. A ). With mgard to real estate, in 
wills uni snbieot to the Wilis Aot. 1837 (7 Wii' A $t I Viet e. 25), the 
il^flcriptions of property spoke from tbe date of the wiU, uiiiew the oontrarj 
miendon was shown : see note ig), p. 517, ant*. 

(fr) The rule now applies to wills of married women; see p. 535. anU: 
und title Hcsbakd akd Wixb. VoI. XVI., p. 380. 

(1) Inohiding property subject to a power exereised*by the will (see title 
rowBM, Vnl. aXIII.. p. 43); exen where the will purports to exoroise a 
power orer property wbioh at the testator's death hM beooms bii absolute 
perty (B* Jane*. RoU v. BriAuar, [19101 1 Oh. 157). The roeaniog 
^1 this phrase was discussed in LangdaU (Lady) 7 . Briog* (1855), 8 De Cf. 

M. &c U. 391. 0. A., per 1'CBKRB. L.J.. at p. 431 ('* so fsr as tbe will onm- 
)>risoK dispositions of real and personal estaU "); Re WeUe' TnuU» UartRnig 
V. WelU (1889), 42 Ch. I). 645, 657 (*' a very different thing from saying Uut 
Miu will is for all purposes to speak '*); Be Gitiim, Inglie t. OHUne, [1909] 

I t:h. 845. per WAJtKisuTON, J., at p. 349. The Act “ does not aay that we 
'im to construe whAtC7er a man says in his will as if it were made 00 the 
day of his death. . . . VSlioo there ia a puxxle ae u> which claoM of the 
'^iil carries a particular property, the statute does not say which is to out* 
the other, but only that the property is to be cemprised in tbe will. 

Ihe question romaina which cleuse oarhes the property, the residnaiy or 
'he specific derise *’ fRc Poriai and L^mh (1885). 35 Cn. D. 50, C. A., 
i JKDLBT, L. J., at p. 56). A release of dahxa to a specified r^Tvm is within 
I he statutory provision ('RccrA 7 . Beersll (1877). 7 Ch. D. 428. C. A.; and 
R4 MikMk Freelav 7 . JftlcA^ [1913] I Ch. 201 (claim made by 
icatator'i executors to indeoinity against elaime under Ida guarantee made 
sher his death not iDi.^aded)). The questioa wbetbor this rule applies to 
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apeak and take effect as il it had been executed iiumediatel; before 
the death of the testator (m), and aa il the condition of tbinge to 
which it refers in this r^pect is that existing immediately before 
the death of the testator (a), unless a contrary intention appears by 
the will. 

In a case, therefore, where the thing giten is generic (i), and may 
increase, diminish, or otherwise change daring the testator's tile, so 
that the deecription may from time to time appl^ to different 
amounts of pro|)€rty of like nature or to different objects, then the 
effect of the presumption, if applicable, is that the property 
aoewering the oeacription at the death of the testator passes under 
the gift(r}. 

No contrary intention is shown by the mere use of a possessive 
adjective (<f) in the case of each a generic gift {^) ] nor by a 
description of the property as being tliat of which the testator is 

vxoeptioos from gifts wm raised io Uugtui v. /om (1S63)i 1 Hem. £ M. 
7e6.770 2 and as to desoriptiom of Uutigs not comprised Id the will, oompare 
iu If'tiltaflM, Jaiasi t. WiUiamu (iO)O), 26 T. L. it. 307 (dircrtioii to pay 
debts of chapels hold not coolinoil to debu owing at death of testator), 
(m) /itppifM ▼. 2>a«spA, (10021 A. C. 1, 7. 

(a) R4 W$U$' TruiU, Uardisty v. IVeUs <1889). 42 Ch. D. 646, 667. 658 
(date of will and inbseqaent iostrument). 

(b) OoodUtd r. Buiwsl (1856), 1 K. 6; J. 341. 349; Tie Sloifr, iiUdiUr v. 
SlaUr, (1806) 2 Ob. 480. 485. The Act does not morRly apply. how<*vrr. 
Co a residuaiy gift: it applies lo speciflo gifts iJ^nqdaU (lady) t. Hrigt/e 
(1856). 81)eU. M. &G. 391.436.437,0. A.; f^sOrd.i.!jcfctfiion 

(1879), 12 ('h.D.22. 25. 0. A.). As to tbe effect of ageovral devise of the 
testator*! real or personal property iti exercising a geoeral power, seo 
p. 618. ante: title Kowsu. Vof. XaIII., pp. 29 ei ssf. 

(c) As, for instaoce, where ibe testator acquired further property of the 

same kind (LnnaM^ (lakfy) v. rwra, at pp. 414, 432, C. A. (** all 

my froeliold lands " and my leaeebold lands ''included those held at 
death); T'rinderr. TnaderilCdd). L. R. 1 l^q. 605 {*'my shares in the Great 
Western Railway" ioclud^ sharee porobased subsequently); Lj/sofjAi v. 
Sdteardt (1876), 2 Ob. D. 499, 505 (general gift of reu estate); Btereiir. 
Bventt (1877), 7Cb. D. 428, C. A. (release oi debts owing was a release of 
debts eoDtracted after date of will); lU Buieeli, BuseeU v. CArll (1882). 
19 Ch. D. 432 (bequest of testator's share in partaership passed whole 
business, testator hiving bought out his partners before death}); or 
where the property came into a different condition, but stall satisfied the 
description (ooffoa t. Paxton (1879). U Ch. D. 359 (**my term and 
interest in the leasehold dwelling-house" specified: purchase of reversion 
to leasehold); Re OiUine, Incite r. GiUint, [1909] 1 Ch. 345 ("tweoty-flvn 
shares" passed only shares as subdivided after the date of the will), 
explained, however, as a oase of a general legacy in Re Clifford, Maliam 

,T. ifeJis. [1912] 1 Ch. 29,31; and compare MiBard v. Bodfy (1866), L. R. 

1 £q. 878. as explained in Re Giheon, AfafAeiri t. Foieleham (1866), L. H. 

2 £q. 669; Be M'Afee, Mack v. Qairey. [1909] 11. R. 124). A gift of 

the teitstor's lands in a oertain locality thus privid Jaeiepuaee eU the 
liads he has in that locality at the time of his death (lioe d. Tcrk v. 
Welker (1844), 12 M. ii W. 691 ('*all the lands of which 1 am seised ' ): 
Be Ord, l>tek«iMea v. eupra ("my leasehold houses situate ar 

1^ '); Re Bfidper, Brompten Bcepial for CcneumpiienT, Leteie, [18941 I 
<li. -97.0. A., per DaVXT, L.J., at p. 302). 

(4) Goodiod V. Bamsf. supra; Ftfgueo% v. Ferpuecn (1672), 8 1. B. £q. 
199 V'tnf itook in trade and debts aoeniing therefrom"); Re Ord, 
IHoAtMn T. />tektiiioa, eupra: Be BwssU, BwesO v. Okell, eupra. 

(e) 8nth n poMbisive sdiective may, however, be an indteation thst 
ibe gift is nor geoerio; see Oeedlad v. Bnm^, t^pni, it pp.948, 349; auU 
note (»), p. 693. poll, 
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ssUed or possessed (/). A descriptioo of ihe property as that which 
the teeta^r **now'* owns or oeoapies, according to the eireum- 
stances (pX it appears, prirnd/orir does not {h\ show such 

a contrary intention as to exclude after-acquired property of the 
specified nature. 

This statutory rule, however, does not affect a description of some 
specific thing existing at the date of the will (i), 

ScS'StoT. 2.— Afcm^orm FoUow Ue Hi ft. 

1313. It is a rule applicable to a gift hy will {k) as well as to a ^rant 
by deed (0 that, along with the subjoct-matto of any gift, all rights 
and benefits, which are necessary and essential (m) elementN in 
the reasonable enjoyment of that subject-matter in the state in 
which it is given (a), are pnmii/ade impliedly conferred (o). This 

d* Y^k^W0lk4r (ISsT). IS M. A W.T^JT. 

(f) C^Uv.iiooU (1849). 1 Mac. & it. 518. when*, however, the toe tat ur 
distinguiebedoortaiu property which should bo voetod in hiui at hie death ; 
A.*C. V. Bury (1701), 1 Eq. Cia. Abr. 30i; Hutchitmm v. harrow (1861), 
6 II. Ac N. 583; Wuiutm$ ▼. (>»«» (1863), 2 New Rap. 586; Be KdwartU, 
BowUtiul V. A'diodnli (I89U), 63 h. T. 48l. As to CcU r. Sroti. eepm, iii>6 
JU FaTrtr'$ t$lat9 (1868). 8 1. 0. L. K. 370. 377. 378; and the esMw in 
note (h). infra. 

(h) Wagtiuff V. Wagtiaff (1860), h. R. 8 Kq. 229 {** which I now pomm * 
said to bo equivalont to " which 1 poMcia; Utvbum r. Skirviny (18A8), 
4 Jur. (K. 8.) 061. where it wan held that **now mnet by the statute he 
usdenitood to refer to the death : R 4 Midland Roil. Ho. (1863), 34 Bcav 
525; Rc AkUumtafli, Qabyj.AMumhAm{\9\2)t 107 L.T. 601 (*'all \h\ 
afieete at present at A." ; no contrary intenUon); but romparc larMti.r . 
(Lady) v. ifriyyr(]856). S De 0. M. bG. 31U. C. A . ytif Tuknkk. L.j.. at 
p. 437 ; sea also JU Ord. 7>irAsA#oii t. Dickinaon (1879). 12 (/h. D 22, C. A. 
('*sabjoctto tho annuity now charged therefui"); JU Champion^ hudlry 

V. Campion, [189^ 1 <;h. 101, C. A., per Nokth. J.. at pp. 107, 108; fU 
Ifiilis, Sptneet v. wtUis. [1611] 2 Ch. 663. 568; in the two last cases the 
words ‘'and in which 1 now neido*' were trf'>ilod as a mm additional 
description of tho property, and not a TiUl - r caanntial part of the 
description cutting down the earlier words, wldcb alone were read as 
appliM to the oircnnstaocea existing at tb*e Ustator's death, and there* 
upon these words were rejected. As to whether there is any principle, 
however. 00 wUeh the court mav so reject therto wqfdt. compare Moyss ▼. 
LaveU (1874). L. R. 90. P. 107.113; and .pp. 686. 687. <mie. As to the 
effect in general of adverbs of time in a will, compare p. 68 O. ante. 

{%) V. 8mUk (1848), 2 De G. A Sm. 722. 738. 736 (*‘mj brown 
home"; "the land which I purchased"); Dcuglae e.J}oii^ku (1864). 
Kay,4W (monev "which basbMo ebareed" on certain lands); BsOibton, 
MMewi r. FeuUham (1866). L. B. 2 £q. 669. 672 ("ray 1000 N. B. B. 
shares"; "my Holy Family"); Be Porial and Lamb 0885). 30 Ch. D. 5ib 
C. A. ("my cott^e and land "); Cave r. Harm, Harris v. Owe (1887). 57 
L.T.768. 770; Se Evene, Bvone v. PoweU, [1909] 1 Oh. 784 ("house and 
effects known as C. Villa"); Be Alexander, Batkvrtt v. HrsMtsood. [1910] 

W. N. 94. a A. 

(8) Pearton v. Spencer (1863). 3 B. & S. 761. Bx. Ch.; PXiUfps v. Low, 
(18921 1 Ch. 47, 51; MUnef$ Safe Ca., Lid. v. Great Norikem and Oi^ 
Hallway, [1907] 1 Ch. 206. 219; sod see Taw$ v. KnawUe. [1891] 2 Q. a. 
564.0. A. 

(1) See title Deeos AJin OTaam lysnuMEVTS. Vol. X.. p. 470. 

(us) Paimef v. FlekAer (1663). 1 Lev. 122. • 

(•) See Phsyisy v. Vieary (1847). 16 M. A W. 484 (road to housr; net 
faeluded); Swart v. Ooehrane (1861), 4 Macq. 117.1S2, H.L. 

(•) Shep. Touch, (ed. freeton) 89; compare title Deeps AXt> OtuXE 
lasTBviftyTs, Vol X., p. 470. 
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implication dooa not Docoesanlj arise from conetruction» but 
from the circmnetance of oecesaar; dependence shown by the facte 
of the ease; and m hen all sorrounding circumetaRcee which may 
legitimately be inquired into are known the result may be different 
or the extent of the implied gift controlled (|>). 

8uB*8ErT. J)e$firipiioni 0 / Avjierty. 

1313* A deecription of property of any kind in a general manner, 
euch ae ** lamU." personal estate/' and the like, not identifying 
any particukr item of sncb property, prtmd Jacie (^) includes all 
iotoreete, legal or equitable (r), veeted or contingent ( 1 ), in poeBessioOp 
reversion, remainder, or expectancy (t), in property of that kind ( 0 ). 
capable of being so disposed of (b) by the wilt of the testator; and 

(;>) rkiltipM V. JfOW^ 1 i'h. 47, SO, 61; JiirtHinghnm, Dutlley, ond 

JMriel UttHking i’o. 7 . iCoit* (ISSS). 3S Cb. h. 2U5. HOS, 311, 316. 

( 9 ) For SQ example of a contrary inicntion hIiouij by the will taken as a 
whole, floo TmU V. Strong (1760). 3 Bro. Pari. i/ua. 219. Such a contrary 
intention must amount to an intention to exclude surL interesta, as dUtinot 
from an abHcnoe of the iotention to include them (/loe d. ChoUnondoUg 
{Lord and J>adg) r. Woatherbg (lS09b U Eut, 322. 333; Doo d. PeU 7 , 
(1H30), I B. h Ad. 593 , SOO; Doo d. HofffU 7 . TKornat (IS40), 
1 Man.deli. 33.% 344). 

(r) Thus, a aenerul doTise of the teatator*s lands, or lands in a 
particular locality, includes l^ds contracted to ho purchased and not 
actually conveyed to him {AUkMog 7 . Vernon <1725), 10 Mod. K^p. 67S: 
OreenAlil 7 . t^reenAtfl (171)), 2 Vera. 679: flolmoi 7 . ^arAcr (ISIS), 2 
Madd. 462); for other general doMriptions of property, see ColKson T. 
Girlinp( 1638). 4 My. U Tt. 83. 75 (''my stock"); R$ *91emie. ^tereae 7. 
Aeily. [IKSS] W. N. 110 ("my estate share and inlerMt" in a business). 
A description of stock nf or to which the testator may he poisessed or 
entitletl at hiu death does not ordinarily include stock purcoaecd 00 hia 
iostructioas but afler liis death (TAomos 7 . TAomos (1869), 27 BeaT.6d7). 

(•) Inqilhg 7 . AmrotU (1830). 21 Bear. 583- 

( 1 ) WktMr 7 . Wolroon^ (1847). Alejn. 28 ; Etdoaiv. Pdta (1747). 3 Atk. 
488. 492; Pe Egon, 3/ills 7 . Pmloa, [1899] 1 Ch. 688 (**inoney in my 

f ossesMOD " passed roversionaiTinterect); Z>osd. Eoireflv. TAomas. s«pfd; 

onnsnt 7 . Tonnoni (1844). r Jo. 4s Let. 379, 389 (laet that property is 
limited to the same uaes as the land under the use«c ot which thete^tor's 
interest aiisea is not% sufficient to exclude that lutereat); AlMon 7 . 
OAopple(1860). 8 Jui. (K. s.) 288 (remainder in apecilic real eatate given by 
the tame will); CAvrrA v. 3f«ady (1808), 16 Vea. 398. Similarly, an 
unsettled revernon in settled lamU passes under a gift of ^Mands not 
settled " (Gloper 7 . Spendiott (1793), 4 Bro. r. C. 337; Cooho 7 . <?ermrd 
(1867), ILev. 212; CAerter v. CAesler(l?27). 3 P. Wms. 56 ; A.-G, 7 . Vigor 
(1803). 8 Ves. 260; JoM 7. cfAiaaer (ISS.'i), 5 L. J. (cb.) 87 ; Incorporoled 
Sofiotg 7 . f?tcAords(1841), 1 Pr.O; War. 268); and propertv not included 
m " a certain settlement may include an absolute iti tercet under an nltimate 
trust in that settlement lO'Reillg v. ^mytA ()8dl), I I. Ch. R, 349; £$ 
WoUk 7. Gram (1893). 31 i* R. Ir. 338); but expressions of this 
kind are equivucal, <‘apaMe of meaning either the lands oomprised in the 
HOttlemaot, or so much of the whole intereet in the Isnda as is not subiect 
to tbo settlement [Ford v. Ford (1848). 8 Hare, 486. 494: InoorporcUd 
Sor'‘>\\g T. Rickard*, mjffa, at pp. 280, sg]. GoodftfU d. T>amul v. MUoi 
(1805). e Vast. 404). 

(a) \»> lo mortgages and leasehold interests with regard to a gilt of 
^ lands,' nvo, further, p. 704, post As to growing crops, see note (f), 
p. .12).anlc. 

(A) As to (he exertuse of an after acquired genera) power by words of a 
general deachpUen, see title Powxhs. Vo). XIIIL, p. 43; aa to when 
an aftet«aeqau^ special power can be so exerpiaod. see tm, p. 44. 
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geaerat ddscriptioos oi property are primd/aeis eoDgtrued in thur 
general sense (c), but are capable of being oontrolled by the oontext, Seioilp* 
for example, under the ejuddifw geiierU rule (d). tlofiiof 

A description of property, which in its usual stnise is apt to Pr opert y. 


include kinds of property of boUi real and personal nature, is not udIuUom 
made applicable to real estate only or to personal estate only 
by reason that the limitations are more applicable to that particular 
kind of property, or are even inapplicable to any but that particular 
kind of property although that is an indication to be considered 
in connexion with the whole context (/). 

A general description of chattels, which is made the subject of a 
gift for life and other interests in eucoession, is not construed as 
including chattels consumed in the use of tlu in. unless the intention 
is clearly shown in tho context (p). 

8VB>Si£T. i.—JJucrtptioHS 0 / Frofert^ Lvcalit^. 

1314. A description of property by its locality (A) does not in Dsscrlptiow 
general include property in any other locality ui tlie death of ilia ^7 locality. 

(c) See p. 065, ante. 

(d) As to tbe ejuedtm generie rulo. see p. CSS, ante ; aud Utlu Dkkds 
ANX> Othsb Ikstaombmts. VoI. X.. pp. 400. 470. 

(s) As. for iosianee. piu of pM]i«ny. or of a roudue of estates uud 
effects and similar gifts d. HarkiU r. (I7SS). I Hy. If). 22U ; 

Morgan d. t. (ISOS). I Tsiinl. 280: Acken v. Fkipve 

(1055). 3 Cl. & Fin. eC5. 001. W. h. ; flnnUr v. Fngh (1830). 4 lur. 571 
iVorriios V. Hop 7 >ef IS6l).4 t)s (r. 5;Sio. 2.14 ; /yAtmuinr^. (IsriHi. 

] Drew. 020 : FnUtrton v. Mnriin (1053), 22 L. J. (ch.) 893 ; D'l'ofib n 
Browns (1864), 3 £. A B. 572; v. Cooper (1859). 27 Bos?. 338 : 

Uomilton v. BMchnarier (1S00). L. B. 3 £q. 323: (^oenw^ UoeviUU 

Improvement Act (1865), 2U Bcav. 458; Btein x. Ritherdon (1868). 37 L. J. 

(CH.) 369. 371: LU>yd ▼. lAoud (1869). L. B. 7 Eq. 458; KirUp-HmUh T. 
fotneU, [1903] 1 Ch. 463); orlsndwith itiiapparteiiaQocs(Bo5«oH v. BUirk* 
bum (1833). 1 My. A K. 571); or other gifts where the will shows that the 
testator ullior kiuds of property pr)*««vitt i** Mh Diind. end tlie trusts 
can be applied to fuicli poriiciD of tlie blcodsd property ss is ospsbla <»f 
being so taken {Sanmareew. ^a«fMrw(i839), 4 My. A Or. Olf.oKpIwurd iu 
StoktM V. ^’rrfoiHOKK (1851), 9 Haro. 75. 83). (UflH io truMteos took offiH't 
subletst (0 reriultiug Ifusts us to parts of tho properly iu JhtUHuge v. White 
(1820). 1 Jac. A W. 583, and Longtey v. (1H< 1), L. K. 13 Eq. 133. 

if) As. for iiistanue, is gifts io tmslew. '‘thrir oxe4iu(<irs. administrators, 
ana assigns'* (Doe d. tfwaring v. BikiirMr (1795). 0 Tornt Rop. 6f0. w’hkli 
osse, it appearn. wonlo now be decided othc^rwise : FuUrrlvn v. Martin, 
eupra, at p. 834 ; A'etrhiwd v. Marjorihanke (1813), 5 Taunt. 208 ; Doe d. 

Dsmllv. B«freU(]821),5B. A Aid. 18: Coardv. //<ifc/«’rHrB»(1855),20Beav. 

147 : Prerrottv. (1874). 9 Cb. App. 174; and see Pogeon ▼. TkvmoJi 

(1840), 0 Biug. (H. C.) 337, which case, however, it a]»pear«. would cot now 
be followed; 8ioin t. Riiherdcn (1808). 37 h. 3. (cn.) 309, 372). Such 
iodlcatioDi. however, become of leM weight whrie (here is a direction for 
sale and distribntioQ {O'TooU t. Browns, svprs. cllscuawog f^andereon ▼. 
jyo6«<m(U47), 1 Each. 141. and 8. C. (1M49). 7 C. B. 81 ; fUreotfiMv. 

Cooper^ enpra: Doheon v. Bowmm (1868), L. H. 5 Eq. 404, 408). 

(e) Porter V. Toursoy (1797), 3 vea. 311.313: Soeift. KIcmosB (1868), 

2 1. B. Eq. 326, 348; He Moir*$ Retate, MMrx. Warner, [1882} W. N, 

139 (heirlooms). 

(A) At to canes where a teitriotion to a locality only applied in the cod* 
text to pan of the gift, tee Norrie t. Borne (1840). 2 (*oU. 719; Domt'ile 
T. Toylor (1803). 32 Bear. 604. A gift of " tbt oont^ta'* of a retidenre 
ordsurily meludes toch Izturet at tbe betator might remove iBe 
OpfonUm, O^hieim r. OppenMm (1914), 58 8ol. do. 721). 
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Swot, 4. testator (i)» oDlesa the reetricUoD to that locality is to be reject^ 
SMcrip- ae /uUa (Jem<m4fr(Uio{ky If, howerer, the property de^bed ie 
tlonsof movable, the intentioQ is Inferred, unless the context is to the 
^perty. contrary (0» that the gift includes property which is \uually in 
that situation and baa been remoTed merely temporarily (m) or 
of necessity for its preservation (»), or, it seems, tortiously (o), but 
not in general property otherwise permanently removed (p). 
further, sincecboses inaction are not considered as localised(g), 
a general description of property in a certain locality primd/iicic (r) 
does not incltido any cUoses in action due, payable, or recoverable 
there, or repnim^nted by documents, other than Bank of England 
notes (t), which are kept there (t)* unless the locality is a place 


(«) SkAfiuhury (Jt'aW) T. SkafUbury {CounUt$) (1717), 2 Yern. 747; 
6V<*«'a V. (1750), 1 Bro. C. C. 120. a.; v. IJufHine (ISIS), 

3Madd.276: v. </4«ra(iS03), CSiio. 19; Houldin^y.Cnft»{iS65), 

1 Jur. (K. s.) 250; Spene^ v. Spencer ()SS6), 21 Ueav. 54$: liloarcte r. 
Cooft (1650). 27 Dear. 13B; WUk\n$ v. JedreU (1663). 12 W. K. 58S. 
Thtt holds good although the property ii acquir^, or brought to that 
locality, alter the date of the will; eoe (Tayre v. Oayr^ (1706). 2 Vorn. 
536 : Saycr t. «'{ay«r (1714). 2 Veni. 686; for example aa to real eetate, 
ice note (h). p. 6H7. anU, Goode in transit to the named locality do not 
pass {Beaufcfi (Duke) v. Dundenaid (Lortl) (1716). 2 Vem. 730; Drockt 
(Urd) r. Warviel {KaH) (1848). 2 Ds (7. & Sm.425; Lnn$ v. 5cto«U(]S74), 
43 L. J. (CJ1.) 376). See also Xrkell r. FUkker (1839), 10 Sim. 299. 
309. 

(k) Land v. DmyM (1794), 4 Bro. C. C. 537: N9rrty$ r. Ffa»kt(1675]i 
9 1. It. Kq. 18. 34 : and see p. 686, cnie. 

(l) Be atemferd (Furl). TIoU t. Z^mkert (1906), 22 T. L. R. 632, C. A. 

(m) Brooke {Loni)\\ Warwick (Bart) (iSiS), 2 DcQ. St Sm.itSi Spencet 
T. Spencer, eupra, at p. 549: Bruce T. C/awfi*Z/<we (1870). 19 \V. K. 116; 

t. (1876}, 34 L. T. 646; lU MoCalnwiU, Hooper v. 

^IcViUtnout (1903), 19 T. L. K. 490; Re Lea. Welle v. Bolt (1611). 104 
h. T. 253. 

(n) Chapman v. Bari (1749). 1 Voe. Sen. 271. 273 (goods in a ship: 
original situation was temporary and precarious); Moore v. Moore (1781), 
1 Cro. C. C. 127, 129; Re Johnelon, Cockerell t, Fikss (Far!) (1884), 26 
Cb. D. 538. 553. 554. 

( 0 ) SkafUburp {Bart) t. Skoflebury {CounUet), supra, at p. 748; see also 
Petre ▼. Ferrers (1891). 61 L. J. (Cii.)426, where, however, there were not 
words of description to pass the articles removed. 

(p) Except in such cases ponnanent removal adeems tbs gift (Green v. 
6'vntond« (1730). 1 Bro.C.C. 129. n.; and seethe other cases cited in note (t)* 
fuem), even if unknown to the testator bat made by an authorised agent 
{Skaflebury (5aH) v. ShaflebHry {CoanUee), supra). 

(q) See HtleCflOSES IK ACTIOK. VoL IV., p. 361. 

(r) For cases where sufficient intention to the contrary was shown, see 
Seofeef v. Hotnion (1852), 16 Jar. 1130; Tyrone (Fori) v. Wakiiord 
(Jforguis) (I860), 1 De G. P. 58 J. 623; GuUm v. B'fl2wid(l883).22 Cb, D. 

RcPf<aor,DmMy. .Fears (1886), 37 Ch, D. 481, C. A.; SeRobeon, 
Robfon V. BamiUon, [1892] 2 Oh. 659; £s Clark, MeEeeknU v. Clark. 
11904] 1 (Jh. 294. where of two looaliriee, th at of the bond debtor and that of 
^^ct'rtificate. the Utter was preferred; Re Tounc. Touna v. Bain (1902), 
21 New Zealand Law Reports. 503. -9 -r, 

V. AyUehury (Lady) (1748), Amb. 68; Brooks v. rawer 
'Sim. 671 (country bank notes axeladed); Ifokonsy v. Donoffan 
Q66S). 14 I. Ch. R. J62. 388, C. A.; and see Rs Robeon, Robeon r» 
Samdm, supra, at n. 660. 

. i*l ^ (1749), 1 Vss. 3eo. 271 j Jfoow r. Jfoors (1781), 

1 Bn. C C. 127 (bond); Jowm v. Befion {Lori) (1798), 4 Yes. 166; RUhetS 
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^rhsre such documents are nBoally kept (e). K description of 
chattels in a certain receptacle does not ordinaril}* iooiude articles 
in the specified place which are mere aoeessories to any things in 
another place (6), bet may inelnde each a sum oi money (c) as may 
ordinarily be found there (J). 

Sub^Sect. Oi/U 0/ Income. 

1315. An unlimited devise of the rents and proCts of land ia 
primd facie a gift of the land itself (r), and an unlimited bequost of 
dividends, interest, income or produce of personal estate, or of a 
mixed fundp is pnmd facie a gift of the capital or corptu of tho 
estate (/). 


V, Mnnay r. NuM (17tt9), 5 Ves. t. i^rpol (1804), 

1 Sch. L Lei. 31 s, where the role wm adhered to in apito of nn szreptioD 
of a apficdked ohou In sotion; Sfaort r. JitUe {Mttrgau) (ISUC). I] Vos. 
657, 662; Brooke ▼. Turner (IS36), 7 dim. 671 (promiMory notes and inort* 
^age); Hertford (dTarnut) r. LowfAsr (Lord) (JS43). 7 l^v. 1; Uhodee v. 
Kkodee (1S74), 22 W. R. S35; Thome v. Thome (1003). 33 (Canada Supn^ote 
()ourt Rejurts. 309. In Re O'Brien, O'Brien v. 0*Rm«, [1906] 11. K. 649, 
C. A., AD intention excluding even a torn of cash was found in the will. 

(o) As, for iustanoe, » bureau, desk, boi» or bank, wboro dofloiuenta 
and money are usually kept {Boberie t. Km fin (J741), 2 Atk. 112; lie 
Robeoriy Robion v. UamiUon, [ISUl] 2 Cb. 539). 

(6) As, for instaofw, title-deeds or the key to another receptaole {Brooke 
T. Turner, eupra, at p. SSI; Re Robeon, IlobMon v. flamiUou, eupra, at 
p. 565; Re Craven, C^rewdson ▼. Ordoen(1900), 100 L. T. 284. (*. A. (gift «u 
a bouse and its contonta : bonds and securities wore excluded)). At;' 
of a box or other receptacle does sot ordinarily utoludu seouriti'w 
which it oortaina {Be HunUr, Soiihep v. Sorihr^ (190B), 25 T. L. K. 19). 
As to the general ride as to aocMSohes, see pp. 693. 694. ante. 

(e) Sfvinfen v. Swinfen (Ko. 4) (IS6O), 29 Boav. 207. 

(d) C'AupfMfi V. i/arf( 1749). 1 Ves. ben. 271. per Lord Hakowick£.L.C.« 
at p. 272 (" if not au exlraur^nary aum and jnet reoeivod 
(s) Uaffman v. GM (1592), Moore (K. a.), (i*’.); Johneon v. Arnold 
(1748), i Ves. Sen. 169, 171 i ifvHAwoils v. Jenimeon (1824), 2 B. dt C, 
367; Bieu’ari ?. QameU (2830), 3 Sim. 398, where it was hold that the 
wor^ would pass ever^hing that was nerr^ary to the e&ioyinent 
uf the estate; />oe d. Qoldiu r. Lokemon (1831), 2 B. d& Ad. 30, wliero the 
rstat^i was conditional; Uarvev v. Harvey (1842), C^ear. 134; BtynaU v. 
Hone (1854). 24 L. J. (CK.) 27 ; Monnox ▼. flVeetwr (1672). L. K. 14 Kq. 456; 
<Jo. litt 4b; He Jtfarfin, JBorftw ▼. iforftn. [1892] W. N. 120: and see 
C'Wil^ henoHone and BequeeU Cvnmieeionere v. ds Cli^^Tord (Raronsii) 
(1841), 1 Dr. it War. 245; Adehead t. WiUoUe (1861). 29 Beav. 358; 
.VA^Iock V. Jarvie (1872). 26 L. T. 682. Id Maunox ▼. Oreener, eupra, 
it waa held that the role was not confined to easea of deriaoe of rents and 

£ roflts,'' the rents in that case h^ing described as income.'' Where. 

owsTsr, a gift of property (aa. for iDstanoe. * bereditametta ") to trustees 
is sniilojeDt to in^nde an adTOwion with other property, a trust of 13ia 
** TMits and annual income " of that property, expressly for life, is not 
ordinarily auficient to include the nght of oext preaentation to that 
advowson IJfoftin v. JfnrMw (1843). 12 biUL 579), altl^u^ a tnurt of the 
'* rents and profits " would be aofficient to include that right {8hewd v. 
Barborough [Lord] (1753). Amb. 165. 167; AlbmarU (Lhrl) v. Bogere 
(1794). 2 Ves. 477 ; Csok T. CkelmendeUy (1854), 3 Drew. 1; Cuii v. 
iftddlslM (1864). 34 L J. (Cl.) 185, C. A). 

(/) jEhoft V. ^JUpksrd (1781), 1 Bro. C. C. 532; FhiUiA r. Ckan^ 
beriaiue (1798), 4 Ves. 51, 68; Page v. LeapingteeU (1812). 18 Ves. 463; 
Adm«oa▼.Am^^gs(lS15|^l9Vei.4l6,4l8^ fHreUWT. W< 


I Madd. 253; ClougA 


^aticine (1816), 

'ynne (1817), 2 Madd. 188; BMg r.Bneineg 
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Scot, i This rule mftj, however, be eictaded where tibe will showe 
Deictip- the donee is not to take (he land or capital (p), as where the donee 
(Ions of IK to tfthe an interest of the same nature u another donee who 

Pro^y. expreaslv takes a life interest only (/<); and the rule does not 
apply where the i;ift of income is not unlimited (i), or where the 
gift is not of all Uio benefits arising from the property (k); but 
merely of a particular benefit (0 or a benefit to be enjoyed by the 
donee personally (wj. But it makes no difference whether (he 
income be given (o the donee directly or through (be intervention 
of trustees (n). 

A charge iii>on snch rents, dividends, and income iDdefinitely 
may be a charge on the property itself in similar cases (n). 

OifuuDti] 131$. Where a gift to a donee until marriage is construed to be 

mirriajpv _ 

(I82t)), I Sim. & at. 487; Utmon v. Hmming t. 

rl830. ft Sim. 22; PAi/liiM v. /'.Wwoofi (IKH5K L. & G. lentp. Sugd. 
270, 296; Mfii^kvofih v. ninxnnn ()836], 2 Kmn, 666; Bt^hmsonr. 
Dmpton (1640), 3 Beav. 342; Uumvhrty v. Humphrey (1361), 1 Sim. 
(n.a.) 536 (''ab«ofutely" in other gilU); v. Boie (1851). 16 

iloifcv. IU2; V. BaiVy (IBfhl), 17 }iw. IIH, wlirro legacies at 

tho dcMith of the donee did not exclude the role; TffreU v. Clarl’ (1854), 
2i>ruw. 86; Booteif y. Gardner {{KM). 18 Boav. 471 (not appealwl littm 
on this point, 5 l>o (i. M. A; (i. 122); Bottling y. f)ovling (1866), 1 (*h. 
App. 612; i-oonff/ r. SiehtlU (1861). 7 R. Ir. 107. ) l.\ A.; 

V. Kimplvn (186J). 18 Gh. 213. 217; Hr h'/ferminUr, Mouiuoy v. 
Buftlon, [1824] I i'h. B75. 676. vlinn* ihr TM\r was applied to a power to 
appoint the income ol a fnnd ; If'tf^v v. i'hnnfrjtfrtlrix, [1824] I I. R, 
209. 214; Tredtnitiek t. rrsdennKA, [1900] 1 1. K. 364: 6'6mdon y, 
O'UeiUy. llOOOj 1 1. K. 388. 388. 397. 

(g) 2^ Hr Morgan, Morgan v. Morgan, |JH04J 3 Oh. 222, C. A., per 
LlNiitBT.lA./., at p. 227 ; He Satpliue' fmrU (]8tK>), 45 Oh. D. 200. C. A., 
alhrinfd. «n6 nom. BcaU r. (1892) A. C. 342. 

(A) ▼. TFyaM (1837), 2 Keen. 778. 791 ; Blunn v. Bell (1852), 2 

Do G. M. At U. 775« 781 (suiq of bank annuities). 

(t) /twcAoaoa ▼. Uarnton (1H61). I John, d; H. 062.665 (better reported 
on this 8 Jiir. (v. .s.) 965. 967. 968); tfoe iSoiubifry y. Pettd (1805). 
12 Ves. 75; Pf Mtuon. Mn*on r. Mason, |]9I(>| 1 Ch. 695. 700, C. A. As 
to the duration of gifts of income generally. «t titles Kektchakuks 
AND Amhuities. VoI. XXIV., pp. 483 ei seq.; Trusts akd Trcstres, 
pp. 28, 30, ante. 

(k) Shop. Touch. <ed. Preston) 89. 

(i) Co. Litt. 4 b; see tiGe Real Propertt and Chattels Real, 
VoL XXIV., p. 166. As (o devices of a right of use and occupation of 
land, see p. 773. post. 

(«) The fact that the do')ee is a married woman, aod that the income 
is given to her for her separate use. ie not suffleient to exclude the rule 
dSouA V. AUeiM (2696). 1 Salk. 228; EUonr. Shepherd (1781), 1 Bro. C. C. 
532 ; Adamson v. Armiiage (1815). 19 Ves. 416 ; Tavneg r. Ward (1839), 
1 Beav. 663 : Bumphrog v. Hnmphrry, supra: Waikine y. Wssion (1863), 
3 ])e G. J. & Sm. 4^ C. A.; EppU y. Stone (1906). 3 Commonwealth Law 
K(‘porta. 412). 

{ti) Uoig V. (1823), I Sim. & St. 487, 490. 

( 0 ) Baines v. Dixon (1747). 1 Vee. steu. 41; AUan y. Baekhouss (1813), 
S Ves. 4t B. 66, amrised (1821). Js< > 631: PhiUipt v. Gutieridgs (1862), 3 
DeC J.dsSm. 332, 336: MeUalfs v. Buteiinson (1876), 1 Ch D. 591, 
694: Re Green, Boldoek v. Green (1888), 40 Cb. D. 610. where the rule 
was eiolud^l • Be Young. Brown r. Boston, [1912] 2 Cb. 479, 482, 486. 
referring to ffambro v. Haiahre. [1894} 2 Ch. 664 (terminable annuity): 
Bcrneag v. loutkor (1912). 16 Commonwealth Law Report*, 1,18, 19 (^ft 
of renti, not iadefinite). 
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a gift of the iDcome to the donee indefinitelj, requiring the act of 
marriage to determine the gift, the donee remaining anmarried Oaicrlp' 
takes an abeointe interest in the hind (p). tiena of 

If a testator, being entitled to land subject to a lease, devises the Pnip^. 
** rent or ** ground rent of the land, without eipreasly diK|>oeiDg omot reott 
of his reversion, the devise primd /oek includes not only ih* rent of 
payable during the lease, but the whole Interest of the testator in 
the land (g). 

SvB'Sacr. T)menptkn$. 

1S17. Lands do not pass under the word apportenances,'* with * Appurtaa- 
reference to other land, in its strict technical sense; but they do 
pass if it apfhsars that a larger sense was intended to be given to 
the word, as in the case of a gift of “ lands appertaining " to other 
lands (rX Choses in action do not ordinarily pass as appertaining 
to other property (s). 

1316. A bequeat of a testatorie^* business " or of bis share in a »buiiucw" 
business (a) privui facie includes bis interest in all the aH^ts(6), 


(p) ifivAidn v. ('uM (is:i9}, 6 My. & Cr. 140. IS2 <whiT«> iho ^cift 
ww lo the donoe until luarria^, with a gift uvi*r ou alicimtioti), 
(lisctUBud in He Boddington, Boddimhn v. < iuriuf (1SS4). 2S Cli. IK 085,68S, 
i \ and He Nnton v. Mason, [101011 ^h. 695. 098. A., 

where the tinil*named cmc waa dUtinguiiih(4 on the ground of a gift over 
on marriage, but followed in He Hoieard, Taylor t. //orrtrd, [lOOlj 1 Cb. 
412 C'BO long as she rHiualns uiuiiurriNl "); mh> n. 174, po$L 
(</) ii^erry v. Omiek (lUOTi), Ore. )04; Mattndy v. ifrrif»(/y (17- • 

3 Stra. ]02U; Aoye v. /Ation (1780). 1 Bro. i). V. 70; Waikn y, 
(1815), 19V<e. 387 ; w4*Aion t. Jdomtoa (1841), 1 l>r. Ai War. 198; and bi*o 
( utkbfiii V. rjemprim (1814), 3 li. 6 l H. ISa 
(r) Jtuet, d. n Aulfry v. A hHos (1797), 1 Bos. At P. 53.57. In the following 
casoH Juud wan livid to pass uuder the term in a gift of s house with iti 
appurteiiai>v«s. or uuder a gift of a huoso unply. with a suitable i^mtost: 
iioochor V. Hawf^rd (1588), I'm. Kiix. 113; Hif v. Utyihn (1594). Moore 
(K. B.), 359; UhivooU v. Uigktm (1586). Godb 40; Otiming$ v. Lake 
(1529). *'to. f'ur. 168, 159 (Crown grour): Bkhkitcm t. Hdgkif (1720), 
1 y. Wmr. iXXl, 603; T)ve d. J/emprirre v. Martin (1777), 2 Wu. Bl. 1148 
((.'opyhuld laud held for s different term); Geyley v.f*A4/m6iT«(1824). 8 Moore 
(I .r.), 655; Biu 2 ardv.rap€f( 1828), 8 B.&1M41. inU; (1829). 5 King. 150, 
)6t, Er.i'h. (dvvd): ifohiowT.(Ht33), I Mv. A;K.57I; L^kT. 
Uack, tl878J W. K. 79; CulAherf v. Hohinstm (1882). 61 J.. J. (c&.) 238 
(’’barge of iegacici^ and derise to tnutees considered nis(crjsl). In the 
fo]lowing caM*B Isud was held not to paea uuder the term : BefUnwotik's Co 00 
(1591), 2 Ca>. Kep. 31 b. 32 a; XaUs r. {'liweanl (1599). Cro. £lis. 7r>4 
(derwe of copyhold house wi^ the appurteoanccM, when the land iu 
question was freehold); Boom v. AUen (1625), Oo. C'ar. 57; 8mffA 
Aidmrry (1866), L. B. 1 Exch. 331, Rx. ; and see Plowd. 170; Doc d. 
Renaw v. .dtAlev (1847), 10 Q. B. 563 : Hkeffcegy. Vieary (1847), 15 U. & W. 
484, 494 ; Evans v. AngeU (1858), 25 Bear. 2<r2; Lftar t. Piekford (1655), 
34 Bear. 575; Hihos v. Utbon (1853), 9 Jur. (K. s.) 5U messuage and 
premises "). In some of the latter eases it wa;< said t\^% the lands would 
nave passed if the words had been ** with the laod}^ appertaining.’* 

(#) Hinck V. Finch (1875), 86 L. T. 235 ('" appurteoaocov of factory 
dia not inelude outstanding loans); Re MeCatmoni, Hooper v. IfcCnImoMi 
(1903), 19 T. L. R. 490; as to loeal daseriplioiM. compare p. 595, ante. 

(a) Sm Be Barfield, Goodman v. Okild (1901), H4 L. T. 26 (nndiuwn 
profits there inoluded). 

(i) Rogers v. Boosrr (1910), 11 State Riports. New Mouth Wales. 38; as 
to directions to tne troatees to oarry on the testator’a busiin ss, see, 
generally, title ExECUtois akd AoMorisTRATons, Voi. XiV., pp. 299 el s«g. 
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9 Bcr. I, inelading eucb intorMt in Am Und on which U is carried od as 
DeicTip- forms part of those aB 8 €W(cX bat in the context or cireamstancas 
tionsof msj comprise or exclude rarioas items (d), such as book debts (cX 
^2^^' the stock in trade (/X or the laud on which it is carried on ( 9 ); 
or may be extendc<d to property not part of the assets (k )4 

*■ EflAcu." 1319. A gift of the testator's " effects/' without a context sufficient 
to control it» may include ttie whole of the testator's personal estate 
where that property is not otherwise disposed of by the will (i), 
and is pri7nd facie confined to personal estate (i) unless an inference 
to the contrary arises from the context, in which case even real 
estate may he comprised in the terio(fX 
context (m) l>e restricted to particular kinds of personal estate (h); 
thus, in a gift of a bouse with its furniture and a class of 

(u) //allv./VMMil(lS?5). SI.B. Eq. 615, 618; iMnU v Am rneyi 1683). 
13 L. it. Ir. 45, C. A.: aao Rc Martin, Martin T. Martin, [ISS^J W. N. 120 

reailM and profits*’ of biiiiness). 

<</) JU I^Mrd, Himptan r. (1866). 57 L. J. (cu.) 887. 

(I) Stuart V. Bute (Marquit) (1613). 11 Vee. 656, U. L.; Delany t. 
Delany (1685), 15 L. R. Ir. 55, oxpioinrd in Ra Barfield, Goodman t. 

(leoi), 64 h. T. 2S; Be Bniyk (1007), 51 Sol. Jo. 343(bank balance): 
and see Be Beard, Stmp«oi% v. Beard, eupra. Be l>elUr*e EettUe. Warmcn v. 
Oreenvood, [1666] W. N. 62; Be Stevens, Htevent v. Keily, (1666] W, N. 
110, 116. 

if) Blake t. Skaw {I860), John. 732 (gilt of ’'plant and goodwill *'); 
D^ny ▼. ilriany, eupra. 

(a) Be Renton, Kenton y. Benton (1882), 30 W. H. 702. 

(X) bloke T. Skov, stiefd (iotorcat in land of no value apart from busineM). 
followed in Re Bavkine, Uawkine v. Aryeni (1013). lOli^ L. T. 069 (houie 
and bank balaooo inrludod): Betan t. J.^O. (1863), 4 GiB. 361 (debt of 
partner included); Ke Barfield. Goodman v. f'hild, eupra (iliare of capital 
and nndraWD proflu included); Be Bnyland, k'^lamd y. BayUe, [1906J 
Victorian Law Reports, 64 (*‘ goodwill '* then) meant provision in artiolvs 
for leeUtor’s family). 

(I) Hvdyeon v. (1876), 2 Ch. D. 122 ; OampbeU ▼. Freeoott (1608), 15 
Vos. 600, 507; iftdUU ▼. AmMI (1820), 5 Madd. 69, 71; Parksr V. 
Marekani (1842). 1 Y. & 0. Cb. Cas. 290. 303. 

{k) Care v. Cape (1762), 2 Eden, 139; 2}oe d. Biek t. Dnng (1814), 2 
U. Si S. 448, dissooted from in Smyth v. Smyth (1678], 8 Ch. D, 561, per 
ilAUNS, V.*C.. at pp. 564, 565; Camfidd v. GtfbM (1803), 3 East, 510 ; 
Uendereon v. Farbndje (1826), 1 Rum. 479; Doe d. Saee y. Barlee (1846). 
15 M. A W. 460 : HawMna, Wills, 1st ed., p. 55, approved in HdU v. Ball, 
[1892] 1 Ch. 361, C. A., per Likulet, L.J., at p. 365. 

(l) Boyan v. Jaekeon (1775), 1 Coerp. i99 (oevise of raidue of testator's 
*'e(!ooU, both real and pononal"), mrmod, sub nom. Jaekeon t, Bogan 
(1776), 3 Bro. Pari. Caa. 386. followed in Torrington {Lord) v. BowoMm (1852), 
22 L. J. (cif.) 236 : Do* d. Chilcottv. IfUls (1800), 1 East. 33 (after devise 
of goods and lands to A. power to give whatever A. thought proper of her 

* "said cBecU " to B. and 0.); Titekfield {Marguie) v. HomeaeUe (1838), 
2 Jur. 610 (eBeca defined uy refeioDces elsewhere in the will to *' teal 
<vtate'’ and * property *'); MtUome v. Long (1854), 3 Jur. (K. e.) 1073 
(** stock in trade, money, book debu and effects/* oarrUd a revenion m real 
estate); PfttRip# v. Bw (1858), 25 Beav. 25 (to ** use " of S.); BsParroll, 
ParroU Y. Porrott'(1885), 53 L. T. 12; SaU v. HaU, (1892] 1 (^.36].C. A. 
(intoDtion inferred from the words “deyise/* ** wboresoeYor situate/* '*pro* 
P«^y " etc.); Be Woe*, Be Clark n9U6). 95 L. T. 758 (*' personal estat<^ 
and effi'oU/* affected hy charge of debts, wohl devise,'* and words of 
Umitatiun)i< 

(m) Jn Ike Qoode ofO longkUn (1870). L. R. 2 P. A D. 102. 

{n) OihbtT. (1860), 7 Jur. (K. S.) 137; Cross y. iriUres (1866), 

36 Boar. 562: Woteon t. Arundd (1876). 10 1. R. Eq. 299; Be Bam^ 
mreiey, flsosiaua r. Bammerdey (1699), 81 L. T. 15a 
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Articles irhioh tend to the benefiotol ocottpAtion And eo}o;ment 
of the hoQBe» ending with all other eflbets, b; the fenerU 

rule (o) it may be r^tricted to other ardolde of that nature {a) I 
the expreesioQ is frequentlj used in a reetricted sense, roeasing 
goods and movablee (t), a sense eepeciallj applicable where other 
parts of the persoDal estate are otherwise disposed of (e)i or where 
there is a subsequent residuary gift of persons estate (d). 

1320. ** Estate/' as a general description of property (r), is not a 
technical word (/), andpnmd /ocv*, when used in a suitalde conloxt, 
is a very wide term (e), and is sufficient to include the whole real(^) 
and personal (0 estate of the testator. 

The words the funds/' standiDg alone and without a context, 
have been held to mean the funds established by various Acts of 
Parliament and forming part of the National Debt of the United 
Kingdom (Ai), and where in a will words of deecription refer to 
the funds, as in the case of funded property, money in the fnndii, 
and like expresaions, the prijnd facie reference is to such public 
funds (1); but the context and the circumstances may involve a 
different construction (m). 

1321. The expression "goods'* or "goods and chattels'* as a 
description of property is ptinid facie sufficient to include the 
whole personal eHtote (n). 


{a) See p. 6H2. 

(a) iHbb4 V. Ijavrenei (1S60). 7 Jur. (K. s.) 137; CampbtU v. M‘0rat% 
(IS70). 9 1. U. £q. 397: He MilUr, iMtnid v. Daniel (USB). 61 L. T. :m 
(baok-notes. securities and jewellery eicluded); compare JCaaloft 
TatotA (USA). 30 Oh. 1). 02. 

<S) MieMl T. jWiaAeU (1820). 6 Uadd. 69. per LfaCB, V.*C.. at p. 72. 

(e) liawlin^i y. Jenninge i3 Vea. 39. 46. 

[d] MaePhail v. PAOIim. [1904] I 1. It. ISO. 

(r) As to the effect ot the word as describiog the Ustator's iotoreat. 
compare cote (p). p. 773. poll 
if) n<u9rty. St. Lepan (1896). 13 E. 233, 24S, 

(^) " Kstate in genut generaluHmum *' (UamiUen (forporaUon v. Uodedt^n 
(1847). 0 Moo. P. C. €. 76. 82). 

(k) BridgvaUr ICounieeti} t. Bolton (Duie) (1703). 1 Salk. 236; Lvmlep 
y. Maif (1091). Free. Ch. 37 ; ChufekUl v. Dibden 11764) 9 Sim. 447. n.; 
Jongema ▼. Jongmc (1787). I Cox. Eq. jCss. 362 (copyboldi); Midland 
Couniiti Rail Co. r. Ortetw (1844). 1 Coll. 74; PoEerioa T.i/ud<tort(1863). 
^7 Beav. 210. 212; FuUerion v. Martiw (1833). 22 L. J. (cu.) 893. 894; 
O'Toole V. Brov/ne (1854). 3 £.& B. 372; Moedo v. Wood (1854), 19 Beav. 
215; Hav>)i>‘trofth ▼. i/awknoorlA (1868), 27 Bear. 1; Stein v. Bithordon 
(1668). 37 L. J. (ciT.) 369: and see BoumeU v. Dunning, (1902} I Cb. 6J2, 
620. 621 (indications that copyholds were not included). 

(t) As to the effect of the context in confining the term to personal estate, 
see ifarchani v. Tviodon (1711), Gilb. 30; Molyneitg v. Row (1866), 
26 L. J. (CH.) 670. 

ik) SUngfbg v. Qrainger (1859), 7 U. L. Cas. 273, 280, 283; compare 
Bo BiU, fettet v. HiB, [1914] W. N. 132 (''public stocks of the Baox of 
Ragland'). ' 

(l) T. Oraingor, onpra: Bidge v. Nneion (1842). 2 Dr. k War. 

239 : Bnmio y. Getting (1845). 2 CoU. 324 ; EKm v . BUis (1867). 28 Beav. 
643: Howard v. Kag (1868). 27 L. J. (cu.) 448; Brown v. Brown (1868). 
0 W. R. 613; Wtiday V. Sondye (1869). L. R. 7 Eq. 466 « 

(») ifaaoM T. Mangin (1862), 16 l^v. 300; BUie v. Rdon (1867). 29 
Beav. 643 (foreigo funds ); and see SUngebp v. GraM|sr, onp r a; CadoB v, 
£eH«(1877). 5C\ D. 710. 

(a) Stnari v. Bs(4 (HarTuii] (1806), 11 Vet. 668, 6681 Qowor iCowntoee) 


SlOT. A 

Beicrip* 

ttoniof 

Property. 


BsUts.** 


*'Pueaa" 


(loodf.**. 
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tloDs of 
Proportr. 

" IJOQM or 
byOdlag/' 


"l0T»t- 

Bttta." 

Md 

otb« genofft] 


1333. Words which primd fade describe oxdj b house or other 
building may, io suitable contexts and circumstancee, include land 
oecewary for the convenient use and occnpation of ii(o). A gift 
of a house ** and premises ** is primd fade sufficient to include such 
land (p) and the appurtenances of the boose( 9 ). Even other land 
commonly enjoyed with the house may be included in such de¬ 
scriptions (r). A gift of a house/ocie includes chattels affixed 
to and used for the decoration or convenience of the house ( 1 ). 

1328. The ordinary meaning of the word ** investmente,*' unaffected 
by any conteit» does not include money on deposit at a bank(t). 

1324. By statute (a),in a modem will (b), a devise of the land of the 


T. Gover (£ar{) (n63), 2 Eden* 201 ; Kenddl v. Kendall (IS2S]. 4 Bum. 
SCO, 370: Parker ?. Martkanl (1S42). 1 Y. k C. a. Cm. 290. 303; Avuon 
e. ifimveon (18S9), John. 43; Shep. Toach. (ed. Prsstou) 447; as to 
**hcuMiio]d goods.*’ see p. 7J1, poet For esses where the word bad a 
restricted oeaniag under the eiwdm prams rule or otherwise* see Lampkier 

V. Deepard (lS42h 2 Dr. A War. 09 (reeiduary gift eUewberc in will); 
Manl<m v. Taboie (ISSA). 30 Cb. D. 92. 97. 

( 0 ) Co. Litt. S b (gaiden and curtilage); HmUk ?• Martin (1672). 2 
W(QH. Saund. (ed. IS7IJ 808* 808. o.; Snitk t. Ridgvay (1868). L. R. 
1 £icb. 331. 333, 334* Lx. Cli. (’'land so iuUtnaUly conoected with the 
use of tbe building that without it the building would be uselcAi ”); aee 
HieeU V. Midland Hdl Co. (1808). 1 Oh. App. 276; i:owbs v. Stoughton 
<]84n}. 18 li. d. (n(.)400; 5l. Titemos'ir IloepUal {(hvernora) v. Charing 
Crate Hail. f/e.(1861). 1 Jobu. A H. 400. 404 (buildings foriaihg part r>f ur 
appertaining iotbe lueatuage). followed in Ho Sloket (1910), 21 Ontario \j%vt 
BeporU, 484: PniUngy. l^ondon, Chaih/m and baver HaU. Oo. (1884). 12 

W. R. 989; Hrovn y. brown (1901). 1 Stale lleporU, New South Walea, 
Equity. 218; company tbe meaning of **bouse” m the I^nds Clauses 
Cunsondatiod Act. 1646 (S A 9 Viet. c. 18). a. 92 (aee title OoMr(iL.5otT 
PvRCJUHKOf Lamp and Comtb?!{Ration, Vol. V]..pp. 71 tieeg.); and the 
luoauingfd **dwellingh»uae"ioibe KiDanoe(1909«10)Acl. 1910(l(>Edw.7. 
0 . 8). s. 17 (4) (etes Inltnd Heoentte fommietionere y. Vft^HHkire {Dukr), 
(1014] 2 K. h. 627). 

(p) Uikhridge v. UMridee (1882). 4 De G. K. A J. 36; Ht IPd/H, 
»*<pfncer y. WiUit 119) 11 2 Cli. 583. 689. 

ig} Head v. Hetid (1867). 15 W. R. 185; He Seal, Seal v. Tat/hr, flSSA] 
ICh. 316. 320). 

(r) blaekhom t. RdgtM (1720), 1P. Wmi. 800* 803 ; OuUiver d. Jeiferiee y. 
PoWiU (177(0. 2 Wm. Bl. 728; Doed. Clemente v. CoUwm (1788), 2 Terin 
Kfp. 498; 1^4 d. Hemming t. IfsUsfts (1849). 7 B. 709; Revs v. Veal 
(1862). i Jar. (K. S.)751: Hibon r. Hibon (1863), 9 Jur. (N. S.) 511 (gifts, 
iu the last three oiaea, of a ** boose and premisea ”); Be HocaWt, MonaSa v. 
Moratla (1884), 49 L. T. 829: Be tTiRis. Speneer T. fPillis. enura; and see 
Heath T. PneUrdAmt] W. N. 140. 

« ( 1 ) Be Whaley, Whdoy v. Boehriek. 11908] 1 Cb. 616. 

( 1 ) RePnM.JrnMT. Newlsis, [1905]2Ch. 65; aad tot Archibald v.Hortky 
(1852), 21 L. J. (CH.) 399. 

(s) Wills Act, 1837 (7 Will. 4 A 1 Viet. e. 28). s. 28. 

(b) Id ailia made before the WiDs Act, 1837 (7 Will. 4 A 1 Viet. c. 26), 
a dovise of ’'lands ** prima facm did not mclo^ leaseholds where there 
were freehold eatalea as to which the gift could be operatiTo (Boie t. 
Barth'U (1633), Cro.*Car. 292; Dade r. Gibbe (1729). 3 P. VVms. 26; 
Oa^maii r, Bart (1749), 1 Ves. Sea. 271; Thompeon v. La^dey {Lady) 
fiaOO). 2 Boa. A P. 303). Leaseholds, however, might pass under toe 
gift either it there were no freeholds for the jtft to operate upon, or if the 
will showed a contrary intention (Boy ▼. Trig (1716), 1 P. Wms. 288; 
Knetefordw Ourdtasr (1742), 2 Aik. 460; Lowther t. Oaomdieh (1758). ) 
Eden. 99; Jddi« t. (1728), 2 P. Wms. 458. advenely oriticM 

In Thempeonr.LawieyiUdgl safru. where ?s#folv.B4oeofdso«i( 1784 ^2?. 
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testator, or of the land of the teetator in any plaoe(c) or to tha 
'occupation of any person mentioned in the will, or otherwise de- 
soriM in a general manner, and an; other general deTise (<i) which 
won Id describe a oustoiuarv copyhold or leasehold estate if the 
testator had no freehold estate which could be described by it, is 
construed to incluile the custoiuar)' copyhold and h^wshold estates 
of the teetator, or such of those estates or any of them as are within 
such description, as the case may be. as well as freehold estativt, 
unless a contrary inteiitioD appears by the will (s)* 

A devise of ''real estate'' may lie such a general devise as last* 
mentioned (/X but, it appears, is more reailily given its technical 
meaning {fl), 

A gift of land in a named place does not in its technical sense (h) 


Wins. AoD, n., contra, was approved; Turticr v. Hwlrr (1780), ] Bro. 0. C. 
78; Lun 0 v. SUtnkop^ {h*frl) (1795). d Ti^rm 345; //aii/ev v. Huiif 
5 Vi'S. 540; OftoHman r. fdioard* (]S33). 3 My. Si K. 750; OvJlf/ 
T, Onvin (1870). h. R. )0 Kq. 582; mw title HksI. l^irKKTT ant> 
ruATTBi.^ RkaI; VoI. XXIV., p. 163. note (e)). Nor did ropyheldi not 
tturrendt'rod to the um« of the will paM under a gift of IsuiIh. cxi'tpt in 
HimiUr riwen (IVafAtnt v. Lm (1802), 0 Ves. 633; Im d. Btlnttytie v. Lm^in 
if.WrI) (ISOS), e Kast, 448; Ckfir^ v. Mwedy (IfUMJ). 12 Vos. 426; (180H). 
15 Vos. 306; Jvdd v. t'rnU (JHOK). 1.6 Voh. 3f>U : ^anpjim v. kampmm 
(1813), 3 Ves. k R. 337). until the want of a surrender ww rendered 
fmmstcrial by staU (181 A) .5.5 tieo. 3. e. 193 {Ooti d. Clarkfs v. LwUnn 
(1831). 7 Rini. 275). The objeotof the Will# Art. 1837(7 Will-4 k \ Viri, 
I*. 26). is to soift the burdon of pr<M>f sjid to llirow it on the persons who 
deny that in s will "Isnds" are meant lo inrUtdu leasehold eotatetin luuO 
{Prefeoit v. RorJ^er (1874), 0 Ch. App. 174, per Lord Sti.aoRKK, L.C., o*. ;. 
186). 

( 0 ) WiUffit V. A'dea (1852). 5 Bsoh. 752; (1863). 18 Q. B. 474; 16 Beav. 
153. not following 8. i'. (1848). 11 Beav. 2.87 (lands '*ator near** W.). 

(d) As to this phrase, see/faderT. 1884). 38 Ch. I). OlpsrOiTiTTr. 

J., at p. 72 (cortvetod by the report m 52 L. T. 90, 93): . . , 
sor.ond hranc h was iiitcndod to cover certain <*asei that might not be 
covered by the first brancli, and ... I must Gi* I in the will, though it is 
0 will wh^re there is a general devise, some desc: iption wbiob points to a 
particular tJmig. to a particiilarmtate." 

(«) See )Vili<rn r. Aden, sspro (no restrictjon by addition of '*a]l other 
iny real ostjkte in the eunuty of i>/': nor by fact that limitations adapted 
to real estate only): PreuntU v. AarAsr<1874). 9 Clf. App. 174 (provtsiorjs 
of will inconsistent with leaseholds being ibeludod). A e<itilniry iiitoDtion 
may shown, for example, in a anitabie nonteit, by another gift of **4ll 
.oy leasehold estate’* {Mi Ouyttm nnd Boteuhrrg's Cosfrflcf. [1901] 3 Ch. 
091), or of ''all my jpenooal estate wheresoever siinatod" (B«tfsr v. 
Rwtler (1884), 28 Ch. D, 66), but not by a mere gift of personal estate 
simply or by a specific bluest of a speoified leasehold (fis Dan$on, 
GreenweU v. bafn*o% (1888), 58 L. T. 304). 

U) .Voflse T. IVAae{l876), 3 Ch. P. 763. observed upon m Butler v, 
ButUr. sttpro. at p. 75; JU Datnuon, GrermtiU v. Oaviioit, iupra: Bi 
PttvwMWs. Xe«<m v. Fovhi, [1893] W. N. 158; see also ffsffar v. TfUiUn, 
ISzmUrrir and Ayenoy Oe.. M (1893), 18 Viotohao Law B^rts. 609. 

(ff) Ses Bailer v. BuUir, tnpn, approving Wilionjf. Sdin (1848), 11 
Beat. 237. per Lord Lavodalb. M.K..at p. 252. Pr—ooU v. Barhcr, tapra 
UppUoability of limitations to real estate only): end see Turner ▼. SWner 
(1853), 21 L. J. (CH.) 843.. 

(A) The resnlt may be otherwiae where the tssUtor has no land in the 
named plaoe. so that the words eannot have effect givett to tliem in their 
teehnioal sense (faeAlsy v. BoMneon (1587). 3 Leon. 165 (land in A, 
inslnded titte); MiUh v. 8aAdsri (I651)» 8iy* 261; Bi ffodgsw. Taylor 
▼. fiodgsoa, [1898] % Cb, 645), 
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include advo^eone in groee (iX or o^ter inoorpordal heredi(ainent6(i) 
iasning oat of land in that 

Money faeM on truat for investment in land as to which no 
effective election to reconvert the property has been made(t) is 
ordinarily inotoded under a description of ^Mand " or real estate " 
generally (m), but not under a description of land in a restricted 
locality, where the restriction does not apply to the trust (n). A 
devise of land pnmd /oris ineludes whatever estate or interest the 
testator has in that land(o), except mortgage debts charged on the 
land or on any interest therein (p), but the latter may pass if the 
intention is shown (g), or if there is no other estate or interest to 
which the description can refer (r), as in the case where the testator, 
at the date of his will and of his death (s), was a mortgagee in 
possession (t), with no other interest in the land (a). 

1325. The term ** legacy " or '* bequest in Oh ordinary sense is 
applied only to a gift of money or some chattel (6), but with a proper 
controlling context it is capable of meaning a devise of land (r). 


(«) Wuf/aliiuf ▼. WHtJtilinf {IIH), d Atk. 460, 4S4; nee iUcmplot^ v. 
Jarrutf (ISaO), 30 Vh. 1>. m. 

{ik) Athlon y. Athlon (1735), 3 P. Wms. 3S4. 386; Wetl T. Lawday 
(1865), 11 H. li. Cos. 375. 

(l) ^ title Ki^riTT, Vol. Xlll., p. Ht. 

(m) ifrid., p. 107, note (s). 

(a) ittd. 

(o) As, for instanoe, hie mtemt under ao exiating trust for sale (Ri 
Loiomon, LtvonUh ▼. Peeler, (lS95j 3 Ch. 346. 354, €. A.; JU Glwinoton 
OlattinOion t. FeiUtt^ [1906) X Ch 305), his iotereet in a term of yearn, id 
oasot where be hM also a freehold revenioo {Malkovt v. ifolAetee (1667). 
L. K. 4 Eq. 276; Hi Gnvton ond Botenborg'i Conlftkd, (1901] 2 Ch. 591). or 
in rcntobofges kept on foot lor his benefit {Valhna v. Foifaace (1663), 3 
Now Ron. 329; LaiHam t. Tmoere. [1913) 1 1. R. 140). 

ip) Winn v. leOleloA (1681), I Vem. 3; tirade ▼. RueeeU (1701), 2 Vem. 
631,624 ; Caiborm v. geoi/e (1737), 1 Ath. 603 ; Bofotn t. Parlow (1672), 
6Ch. Apr* 171 (mortgage on term of yean). 

(o) Maekety r. Moikuy, [1696] 1 1. R. 511; AilfteUyv. Powea, [1697] I 
1* ft. 457* 

(r) Rft Lotfinott, i>e#iMjA v. PeeCer, eupre. 

(e) PeC<owee.{16931 1 Ch. 2t4,216,<\ A. 

(f) H'oodAoaie v. J/eredilA (1616), I Hor. 450 ; Btirdut v. Diton (1658) 
6 W. R. 427 : Ri Carter. Oodde t. Pearnm. (1900] 1 Ch. 801. 

(«) Boven y. Bcrlow, mpta; Be Clowei, eupra. But where the testator 
is benefidally entitled at the date of his will, and afterwards sells the 
land, taking a mortgage to secure part of the purchase-money, then the 
wBortgage money does not in general pass under a gift of the land itself 
(Moor y. Raitbock (1641), 13 Sun. 123 ; Farrar v. Wintirton (Zoid) (1642), 

5 Bear. 1; Si Chtm, npn). 

(5) Aml^ y. Ootiow (1646). 16 L. J. (CB.) 55: Wittdui v. Windus (1853), 

6 De 0. M. & G. 549; Ward v. Grey (1659). 26 Beav. 465. 494 (real 

direoted to .be sold iooluded. but not real estate not to be sold): 
While y. Zaii (1666). L. £. 6 Eq. 168, 192 (not proceeds of real estate): 
Si Traits (1892), 29 \t- H. Ir. 401, 410 (interest in realty). A 

gift of residoe. however, is not a “ legacy” ir the ordinary sense (frerd 
r, Grey, tvpra). Annuitiei arc included in the torn ” blades ”; see 
title RKNTcuiwoiSAMaAnoinxs, Vol.XXIT.,p.470: and oompare title 
EsTsn sat) Otbsu Dsatw Dams. Vol. XIlI., p. 240, note (t). 

(o) Brady d. Jforrii v. OoM (1776). 1 Doug. (%. a.) 31. per Lord 
Manskiblu, C.J,, at p. 40; Peeklry ?. Sialand (1728)> 2 P. WtM. 162, 
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1326. A gift of the “ living " of a certain oliurdi un)l)iguouA: it 
18 sufficient to pass the advovyon, but may bo re^)^icto<l in a single 
preeentatioo, as where the will shows an intention that Die devini e 
should have a benefit personal to liiniBi'lf ami sIhuM hiiuKoIf lie 
presented (d). 

1327. In the case o{ a pitt o( the iostntor's ** inuncy," thon^ is no ** 
strictly technical roeaniQi:^^^ the word (r), hut Iheonlinary luojunii;; 
is priiiid facU taken to bo tlie menning in a will if the civcinn- 
stances of the easu admit (/). In tlii:< ordinary honsu the word 
includes cash and notes iu hand ic/), nnnicy inimediatidy pnyahlu U> 
the testator at call (/i), nnd money at a Imuk on enrrout m'oinit, or 
on deposit account, at all events where no loii^ notice of with* 
drawal is roijuiriMltO; hut it doon not incliido sums not itnnuHliiiudy 
payaldu to the tcaLator(/l)j stock or sharcH(f)or other cIiohos in 

Lriird ^fAC<'t.KSl*lEl.n, Ia.I'.. at 180 j Ifopfii. Unttcn v. Tf/p/r»r(l7.*-0* 

1 Burr. 268; IIVrArivrT. //nnr()8.>l). ]4Bf*ttv. r»nti, TDK; (Jt/ffiv. lyiHmiut 
(IS62), 2 Johif. ^ H. 4211.430): Ht Skf^thfril, MirfifU \\ /wimwi. (1014] 
W. aV. 65. Art to ilie easort in wliieli IIm! apiHiiiniuriit of a *'(i'xido;o>* 
letfalct'" willcivo to the apixonleo tlieri'^Mlann r«':btiwtine.M‘t*|i. 712. 

(d) irM6 V. //yjif; (iS.'iO). 2 K. St J. OUD, 074. \\h(*n'. howover. I lie tleeiKiioi 
wufl ohiter, fts on 5]»|n'Al it was held Dim Hie eourt U:v\ no jiiriAoii liiai Otr 
want of panirH {S. W. K Do D. M. H. 613. r. A.). 

( 4 ) He Vndo^un, duilogm v. (|883), 25 rh. D. )54, prr Kay, 

at i». 157. 

if) Soo the peneml mle, p. ATm, unU. Tim luinlen of nrooC U on 0 " 
partii'rt pn>iM»i>iRa a wider niiiHiriiehon (/m^ MartfaH^ irdfioffu v. •. 
(1804), 11 T. L. K. 82, per Oiimy, .h.al p. R2>. 

fv) Ooicning v. Teirniirfid (1760), Aiiib. 280, 281. 282 : Brii rrn v. M J. 
(isrifi), 1 Jar. (V. S.) 052. 653; uiid »M*e JU WiniUor, /'wWir frniitrc v. 
WindMur (1613), inH L. T. !I47 (nmiicv onlepc pa««nl ak '*). 

(A) JUfrttm V. firundrfith (1873), Jj. Tt. 10 y.r\. 475, 470: J{r l^rirdmf^n^ 
t'rvdinan V- t'nMmnn (lOOH), S Stute He|M»rfrt. \rw .South Walw, 127. 
In Lungd^de v. h AO/ieki (I85H1. 4 K. A: J. 420. KVi, luiKcvi r. rtppr*»s<il in 
WiUmmi v. iri7/«4»u ()87H). 8 Dh. D. 7H0, 70.. it wd^iid Unit in Urn 
aWuce of a eoiitudling imilfKt Uie money would ho Rniini'd to n*su1y 
mcnev iwtually in hand ; liuf iiyto (0, in/m. 

( 1 ) 'Manning v. i'uTwIf tlK55), 7 Do tf, M. A ^i. 55, C. A. (ImJjmeeK ;it 
bank on both current Jind dejKwjt wrounH ; f)n* de|M»sil wiw then* willi. 
drawaldo at call); v. Kaipe (1860). \,. K. 8 Kif. 434 (mnni'y in liaiid-. 
of trustee await iniJ invooimenl); hyrnm r. Dmadrwi, unttm ; tir //un/rr, 
JVerfAey v. Sorrkrif 11908), 23 T. h'. U. 19; and .>«» iU iUwn i. /loorer v. 
AToorcr, £l^^l 189 (“ cash at banlo'rrt’'). WiDi lr> money 

on deposit at a bank xuhject to a previous nolicf; id wHInlrawal beiiij; 
given, it Djay pann under thoiemi ua modificvi by ibe eonleU of tlio will i>r 
thecircumataneca ; mk Manning v. /*Ni¥rK,rtuprv. w]iei«*fljoc4iuridmih(<<«l. 
but on tlie term* of tho parlirular will affimnd the view ul tbc eonrl below 
(S. C. (1854), 2 Sm. & (t. 2H4), that sueli a dc(M»-i1 baUinno wa^ irielmled : 
HarwT* Tnuderg v. liain (1903), 6 V. (tH. of Seim. | 716 (money rm de|ioRit 
for four ycaw ineinded in “mimeyrt in any banks"); J6e Jieed v. 
lUed, {1011) Victorian Law Kaporta, 232 (iniMii^y on tixod did not 

pass under a gift of " moneys ; money h at. siviiig^ hpuk on i-hort notice 
did pass); and sea notes (o)i (p). p. 708, poft. 

(k) 0^ V. A'ntptf, mpm (mortgage money viwtnl in truntHM und aubjivd 

to a legacy); hyrrm v. fkandntk, lupm (ap|Mirtioiind jmiI of annuiiy u* 
date oidea^, and of interest on bank balaneo. did not uryler "money 
ef whieh 1 may die poMensed ; JU hta*'an, Hmtan v. //«mn (1885), 33 
L, T- 245 (apportioneil part of dividend>) . 

(l) Ub .^Wiwr'i ir*H (1720). Dilb. {m.t 2*>2 (" sfoi^k can he im mor** 
comprehended onder the word ' money * 1 Iiho a term of yean or a niuih aiel 

a.L,—xxvni. A A 
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Smv. i. action (m)^ or the tCBtator's general periooal efitate (n). The term, 
Deaciip* however, ia one oi tieiible meaning (a). Words qualifying the gift 
tioDs of may, aa in the case of a gift of ready money " (6), necessitate a 

stricter constraction (c), or may, as in tlie case of a gift of money 
due and owing ** (d), or of money deacril>Bd by itK investment or 

Uonee or any other r^al or persona) chattel *’); IJoikan v. d'uttoa (]808)« 
16 Vm. 3)9. 327 ; Gonica v. i)oU4riU (1832). 1 My. & K. 66 (the rule that 

(ho (erm ' money' will sot paw atock unless there is in the will some 
explanatory context "Lai been sometitnee called " the rule in Gosdsn y. 
DotieriU *'). foUoffu<l in lows v. T^omAj (1854). Ray, 360, where the oft 
was of a Ufo iniereitt with a cift over; Hoitiit y. Bredin (1865). 10 Ir. Jur. 
(H. ».) 86 (<;<»n»oU); OgU T. i^mps (1868). L. U. 8 Kq. 434 (bank stock): 
Ooifiiu V. Cedifw (1871). U. 12 Kq. 466 (buildiug sociotj shares and 
ToimoU); iU Mann, F^rd T. Ifnnl, 11812) I Ob. 388 (n^idne of money in 
saviogB bank). 

(mj B^aUt y. Oritjord (1843). 13 Sim. 692 oi rveiduo all but cash or 
TnoRifw so called." promiesury not4M. bonds, and long aunuitios hold within 
the exception); Byrom v. BrandrHk (1873). L. It. 16 Kq. 475 (legacy to 
UMtathx not acknowledged to be at her disposal); Manning v. Burcell 
{ 1856), 7 De G. M. 6c G. 56. 66. C. A. (amount deposited with sukoholdcr 
for a bet); nanallj/ v. Danofty (1857), 6 1. I'n. It. 640; Cowling v. 
Cowling (M59), 26 B^v. 449 (roTersiunary in teres t in slock); Mu$fln'f 
fl’ilMi866), 34 Koav. 494 (loguny to resutrix in will of parent surviving 
her); DUIohy. M'Ihnn<U{\i6\),l ]*, K. Ir. 336 (flno on inkndod grantuf 
loiiiM'). In Be Hhtlmeri H*ill (1726). Gilb. 2(H), a ojoviuaget and arroaii 
of iiml were licld to be indudnl in tho word " money,as used in that 
ease; aod ooujpare tftwUv. Xlredin(1866), 10 Ir. Jur. (s. s.) 85 (niortgagi'. 
arrears of rent and dividends duo at deatli incUidod); De Robeck v. 
Closcvrrv (£(^) (187)). 5 1. U. £q. 688 (monry io hands of land agent 
exolud«i). 

(n) Coffst T. Lawronee <17dX). 1 Ves. 268; learner v. Lamer (1867), 
3 Drew. 704; fn ike Ooode of Aston (I88J). 30 \V. K. 92. 

( 0 ) Be Townlrff, TownUy T. rowairy (1884), 60 L. T. 304, per V^AMMiS, J., 
at p. 390. 

(6) 8oe p. 7oK, post. 

(c) Dmmanei/ T. Butcher (1823). Turn. 6t B. 20n ("money remaining " 
out of certain proceeds of sale); If ailing* v. iZanc (1833), 6Siru. 07 (" money 
to my account"); A'ci'Ihsoii r. Lennard (Lody) (1866). 34 Beav. 487 
(" money .... if any sneh cash he remaining 

id) The oxprossioti *Muouey due*' ordinarily iuoludos any claim for 
ffloi;ey eonititntiiif aedebt at the death of tho testator (CorrT. Carr (1811). 
1 Mer. 641. n. (bank balaooo); Bainhrw^ t. Boinhri^s (1837). 9 Sim. 16 
(residuary estate of another portoji); Bide r. Harrieon (1873). L. B. 17 
Kq. 76 (damages on claim euforoed by executors)); but not moneys 
reoelTed after the testator's death on claims which did not at the testator's 
death constitute debts (5(^ciMoa ▼. iAnrsen (1840). 3 Beav. 342 (froight 
not yet earned); CcOtiu v. JJcyl#(l826). 1 Russ. 135; ^VaHia v. Hobson 
(1872). 8 Oh. App. 401), or the apporfciotied parts, for the testator's life- 
thzM. of diviilenos not declared until after his death (Be Burke, TTood v. 
raylor, [1914] 11. B. 81). "Mousy due and owing" or **money owing" 
may ioehide. as a rule, any sums payable at a futuxe dato or on a future 
cuntingeooy (Brown v. Brown (1858), 6 W. R. 613. per Wood, V.-C.. 
at p. 614 (money raisable on request; money at bank until called 
for); Petty v. B'QUoa (1869), 4 Ch. App. 674 (money receivable by 
oxci utors under a pelioy of assurance); Be Derbnskire, Ifvhk v. /Vriy- 
sair^. (1906] 1 Oh, 136 (money on deposit at bimk tiiere included, whether 
notice of withdrawal wee required or not; the prosumption against iotes' 
tacy was smlied), See also PouUH {Earl) t. flood (1866). 36 Beav. 234 
("money due on znertgM from any person'*; family ebarges there 
exataded); t. (1852), 2 Sim. (H. s.) 226 ("money due 

and owmg . ... in the public stocks or foode ... or other seourities 
wbaisoaver," there induced the residuary estate). 
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utuatiozi (t\ allow a wider oonstraction; aud generally the eonteii 
of the will (/) and the circumstauoea of the case^p) may show Uiat 
the description money " is intended to apply to other property 
than the items ordinarily comprised in the term(h). In a common, 


re) (raUim r. (la)O), 3 Mor. SUl (money in Bank of England* 
tostatorhaTing uo account there); iiniry v. (iS0&), IS 1. Cit. It. 

2S5(**tQ the iiazklcol 1.'*); ?. ^to«Ar(lSSe),3S Uoav.USO (**m wLut* 

ererit may be. iu bonds or ConaoU or uiijibiug else "); v. Ocf/in 

(lHd9)', L. E. 8 luQ. 338 ('"in real sMuriti«!e’*); Brmaaii v.ifreHnnM(18d8), 
21. B. £(j. 321 ('^iu the Bank of 1."); Stalky. (J8S8). 2 1. 11. Kq. 
326 ("iu Jiiy draerer "); H4 Priaole. U'lJiff v. ^tnurl (ISSI). 17 Oh. U. 
SIS ("Ijowvvor iu vented "); jRe ijarding, Ihtw v. 8t. Tk^moi' UotpUai 
(J9I0). 27 T. L. H. 102 ("moneys in reared in any banka or institutions " 
included r^iiiiioU); compare Lofi^ls v. H'Att/ieU (1858). 4 K. & J. 426 
(ooDoy.of or to whieb tesUthi might be " puHScased or entitled. "itteJudod 
money due); I'umy v. H^ynoldt (182S). 5 Kuss. IS ("uiouiea in hand." 
being contrasted vltli moneys ont at interest ou security, iueluded nir)]»ey 
duo); tioveli V. GayUr (1842), 9 Bear. 157 ("money 1 may have" in 
books of ibc bank did not include stock in names o! (rusl'eus)"; Loting t. 

(18S1). 5 L. T. 260; JU Saiiy, Stuhy v. Kiddcii. 11800] W. N. 
171 (money iu wviugi bank); aud aeo as iSuiUr, /ios v. l/eri»ert.[lH04i 
3Ch.250.251. As u* "money in the fouda," see p. 701, Ante. 

(/) rctrni/y. TovnUy v. Towafsy (18S4), 50 L. T. 3ti4 (personal 
estate cioept housobold furniture aud ^eets); lAayi v. Lloyd (1886), 54 
L. T. 841 (rents and bond which would naturaJly come to ezeeuton as 
money). Where there is au esception from the gift of cerUin property 
not failing within tho strict meaning of the term, tboro is ground fo» 
extending the oieaning (/a the Goods oj B'ktle (1882). 7 P. D. 65; 
L'afUr. Buffer v.(7i5em( 1856). 74 L.T. 406). 'fhe fact that the" money " 
was settled did not extend the meaning of the word in Lowe v. Thomm 
(1854), 5 De G. M. & (i. 315 ; but compare Prichard t. i'ncAard (1879), 
L. R. 11 £q. 232. 

(g) Re Sutton, Stone v. J.-Q. (1885), 28 Uh. I). 464 (where the testatrix 
mentioned tho amount); ('hapman v. Hcynolde (I.S60). 28 Brat. 221 (where 
the fact that the state of tho property of thotesiat'^x rendered it imposaihlo 
that after payment of dchts tho Ix^uest could hi.ve anything to oporsta 
upon was cnrisidered a reaiw>ti for extending the meaning j; see also iievan 
X. Bnaii (1880), 51/. K. Ir. 57. A.; Hoeeon v. Rm*ilie{lW8), 6 F. (Ct. of 
Sees.) 148. 

(k) Gfrodentna v. OUitdeniny (1846). 9 Beav. 3l4r327; ifoysty v.^faaH 
(1870), 23 L. T. 644. Ihus. it may include such iDveetnicuts as are 
readily turned into money; for example, stock was included in the term 
ir the w'ills considered in Lynn v. L'^.rridge (1737), West Ump. Hard. 172; 
Bueknwrn V. l(>e« (1837). 6 L. J. (cu.) 197; TfaUs v. <?om5«f (IS52). 5 
De G. dt Sm. 676; Barclay ▼. Maokelyne (1856). 5 Jnr. (K. s.) 12; JVsw* 
man V. Nevman (No. 1) (1858). 26 Dear. 218: Chapman r. Beynoldt 
(1860), 28 Besv. 221; Re Dutton, Ilerbert t. Uarrieon (1869). 20 L. T. 386; 
Raft v.Z/eraandar (1885).52L. T.217; i^i^mtU.i/cndcrsoa'Boev. HUehine 
(1889), 42 Cb.D. 302; BeAdltiit.Soloiaoa v. Galdlpofe(1908). 98L.T.667s 
O'ConnoT t. 0*Connor, (1911) L1. B. 263 (mortgaircs not able to be called 
in excluded). Where the gift is of mouey romoining after payment of 
debts, legacies.or both debts and i^^ies, either gencr^y ont of the eat ate 
or out 01 certain property, the gift is oiM coostmeo as ejundem yonorie 
with that made subject to the payment, and for this iwascui may pass the 
reuidusry personal eatate,(I>»c«s t. LcmSerl (1799), 4 Vea. 725; Kendall 
V. Kendall (1828), 4 Kuu. 360; Roytrt v. Tkomae (1837}. 2 Keen, 8; 
DoKiony. Gaiil;oia(l837). 2 Seen. 14 ; Barren t. H*kite (1855),Jur. (N. s.) 
652 ; Grosvmor v. Bunion (1858), 25 Bear. 97, 09 ; LanadaU ▼. 

(1858). 4 S. 5e J. 426. 436 ; Stoeke t. Parti 'IMSOK'JofaD. 54 : He Kgan. 
Mille T. Ponton, [1k 90] 1 Cb. 68$); bnt for cases where this iDforencs was 
rebutted, compare note {k), p. 708. pest 
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inQicurftte, i)up\iUr si^Jise ii is sufficient to include the whole(i) 
or Uie resid n<.*<ik) of tlie pereonalXO ssUte. 

1328. Iteiidy moneys in iu> urdiimry Bciiee. includes money on 
current account at u Iwnk (m), or iti the liands of an agent acting as 
l>jLiikor(»), and motiryon deposit account at a baiik wliere no notice 
of withdrawal u( rct[uiro<l (o); hut it ilnos n<»t ordiitarily include 
nionoN on de|>osii ammnt, wburc a subMtaiilial previous notice 
of withdrawal is rw|uired(//> according to the usual course of 
husinesH on d»'|H»'it<r), or other chosos in action generally (r). 


{%) Wttih V. (ISuS). Ct !>!' <•. S; ?fm. 070. per Pakksr, V.-C.. at 

{•, rt7U. 

(k) V. AMtriiHihiZ), Turn. ^ R. 205.11,; i>otci<mT. (1837), 

a KwJi, 14 ; rov/iiiff V. i *<nr/tnr^ (1809), 20 Urav, 449, per RiiMILI.T, M.R., 
M \». 151 ; V. Sniuiwifk {t^ntt) (1803). 33 brav. 324 ; Hf> Pringlf, 

II nlLur V. Striniri (I88l>. 17 i'U. 1>. H)0; Ht v. JUtuwi 

(1883), 25<tik. \ K 154 : lie .t/rirfcAN, R'iniam# v. iVrbnn (1KU4), U T, L. U. 
H2 : /tt iStHnU of PnmUy^ [1902| P. lOO: Re Rmrlnnd, Jona v. Hov* 
innd (1902), 80 1^ T. 7H, .So. tuo. where the oeurt baa been inOuenred by 
the pn*AUMij»iiriri uiU'Htavy.UiCi word money" baafuknn in Hornral 

vimt* a wido luoaiMhK: aee Jjotte v. Thcmnt (1854). Kaj, 309. prr 
tVr»oi». V.-l',, at p. 377 ; Hourdman v. Stanlty (1873), 7 I. K, Kq. 342 ; 
Ue f'tulogun v. Pala^i, tupra, per Kat, .1,, at p, 157: Rt 

iferhyihirt. llVtS v. i^erOye/iirr, [lOOS] I Ch. 135; Re Puffer, Haller t. 

( i890). 74 L. 'r. 400; Re Adkinif Solomon v. ('aUhfote (ttXI8). 08 
L.'J'. (|87: UnnUng. /irru v. .81. Tlufmu' //oirptraf (1010). 27 T. L. It. 102. 
A spivilir ipft cciiniug Afn>r the pift in oucatiun may in komoraaca prevent 
It fviMii Witiu' rCfUilnary (koc Jako y, Thomn», Aupra), hut ia not coudnaive 
»i*4UUkl ‘A uifj; aeo Ue Prinqle, Walker v. aupir, at p. 823 ; 

Hr TowhUi/, TttWHfet/x. 7Wn/ry ( 1884). 50 I«. T 304; Re Mueiean. Il'inidm# 
V. Seti’OH (1804). 11 'r. ].. R. 82. The fart fhut there Ih a reiuduftry gift 
rlH(Mvlicre III the will nmy rebut the inference thai the gift of luonejiaof 
A n^nidii.irr jjaliin* (II illie v. (1841). 4 Rpsv. 208, 210; WiUiamt 

IVitfintHe (I87s). 8 I'b. 1*. 789, i\ A. ; Re Mann, Ford T. Il'rted, (1012) 
1 i'h. 38,s. 391. firKtinfiiiialiinK Re Adkine, Solomon t. t'atehvole, euvra). 

(f| In RUtoke V. Sloole (1885), 35 Prar, 306, Ruuri.i.T. M.U,, at p. 397, 
g;ive .'tn iiiMaiice uhen* he ennkicienH] that realty would be eom]»naed; 
ui'd ««Hi t'erman v. Rynn. (1912] Stale Kepirtl. Queen aland. 145. In 
f'.iiknrd V, Vrirhiiul (1870)- i-- R- H Kq. 232. 3 (ai.ins. V.-C,, at p. 23f). 
4aid tho wordk in that Caae enuld nut be extended to the real eatate, U^cauae 
%ii the favour aliown to the lieir*At*luw : but aee note (e). p. 667, nafe. 

im) Taylor T. Tnyfor(i«37), 1 Jur. 401; Fryer e. /fnnfrm 11840), 11 Sim, 
55; He PoveWt 2'ruat (1858) John, 40; Parker ▼, }farehani (1843) 1 
Ph. :m i and aoo S. 0.(1842), I Y. h *\ Oh. Oaa. 290. 3U5. 300. 

\n\ Fryer v. Hankm, tupro 

(a) Stein V. Ritherdoa (1888). 37 h. .1, (tit.) 369; Mavne v. Mavnt 
L1897) I I. \i. 324. 

\p) ^amoly. more than tweui v four hours' notice Price, Price y 
A fu'lon. (J m»5j 2 Ch, 55, per Fakwwx. J,. at p. ,06). 

\u) yayne v. Maitne, taprn (aeven or ten ilaya): Re Wheeler, Rankineon 
T lUyUr, (19041 2 I'h* tl6 (fourteen days). 

(r) The waiver, hv the bank, of the notice required does not make money 
eo dc^K>«tcd **ready money ' (if ay«c v. Mayne, rwpro), nolcai it is the 
UkUd eonrec of buMift** (He RodmcH, SaJfiPrd t. Sofford (1913), JDS L. T, 
184), anJ a mere jwwer to reqiiiit* neiice lor money, aemrding to practice 
p»yah1r 'M demaud, does not pn vi nt inoney deposited from being ready 
m.iMey ((*v P„dgn>rt‘$ BiUUe, H*iW« v. lurddard (1909), Tifsc#, 3n1 April), 
\ cmimit>n vriMdiee of waiver on lennn wa* not conoid ©red lufRcient in 
He hrtednuni, yrieiliaaa t. Friedman (llHW). 8 Slate Keporta, Now Soutli 

Walck, Hi, 

;a) Ax, for iiHtaiice, a eum due ou uote of band (Re Potrefl'i Trutt (1858), 



P4ET XIV.*-CAKONa OV CONSTRtTOTtOK IN SPECIAL CaSSB* 

1329. A gift of moQOj ** invested " in various stocks raay, accord¬ 
ing to the circitinstances and the context, W eiliu r a gift of the 
particular investments mentioned (0 or of the iavtssimeuts for the 
time lieing representing the money which at the date of tha will 
was so invested (a). 

U3p. The term securities or securities for money/' according 
to its literal luosuing, includes such moneys os are B4^:urod either on 
property (/>) or on ]Htrsoual security <r) (including evon protuisHory 
notes (d) and hills of eichunge (t )), and any stock or oilier investment 
which by tho terms of its creation is a beiMirity for the payroont 
of money (/X hut does not iiioludo moneys for which a mere 
acknowledgment of indebtedness has Iteim given (p), or the ordinary 


JnhQ. 49): m*)uvj iu tUe bandii of au agent not acting as banket 
(N«i(A V. HhiUt (1840), S Jo. A; Lat. OflS; Cpoke v. (1864). 2 Snt^ 

& < 1 . 2 ^ 6 , 30<^ wliern. boanver, the auin in fn^CArioM an ** muut'y *' 

geuerally); the ap|n»rtioncd parla of luiroreirrd reut. dmiJonds. intenW. 
or )>enAion (t'ry^r v. /(unken (1840), II Sun. May v. Grave (1849), 8 
lU* 1 (. L, Sin. 402 : Slria v. UHhrrJoH (1808). 37 L.(oil.) 389 ); Gororu- 
ineot or ollo^r etoi*k (h'noAin v. U'.v^ir (1802). 10 Jl. L. Tm. I ; /fef«n v. 
/ifvnn (I 88 (n. t) l(. ir. 57,t\ A.); or anbikreof aiiolber toatJktor'i roeidue 
{In the irt/f o/ Andrtvt, Andrfvt v. if'Mara (1899). 2*7 Victorian Law 
Keporta. 408). 

(t) Kemode y. MAfdaunld 0888). 3 ('h. App. 684; //nm*on v. Jack ton 
0877). 7 i’h. I>. 339 ; .^/c( v. Cbtrl (1884). 60 L. T. 618; H« UnU. 
Sltule V. H'alprdtf (J989). 01 J.. T. 497 ; tU SUiirr. SUler v. .Vh;Ur, (19001 
Oh. 4K0, In HiMth a case on a autwennont chaugo of iuveatiheiit by V\> 
Icfitator into ulocki not coming within the dcacriptioD, the gift is adeemed; 
see p. 602 . 

(u) Le (Jrice v. Finch (1617). 3 Mor. CA), not foliowwi in tho raaea cited 
in note ((), ivpro ; and coro|mro Morgitn v. rAomur (1877), 8 ('h. D. 176» 
179. No ademption results Irom changoofinvoalaieotliiiuch a case. 

(A) /'hdfoic V. fallow (1889). 42 ith. 1). 660 (agrr merit for sain by tt^ivtator 
with pmvirtion for inorigago siv.uring instidhi' itA); Ft ftarU i.'autlea 
(1863), 22 L. J. (cu.)30l ; fust Y. (forin^ (lS.'>4i. 18 ileav. 38.3 (SeottisS 
heritable bond); *)gU r. Knipe (1869). L. K. 8 Ktj. 434 (mortgAgn); 
t'omparo ^otiuion v. Foldneon (1851). 1 IJe (b M. 6 t G. 247. 262 (turnpike 
hooai). A Tcudor's lien was not comddrmi a arcurily in Cootd v. Tenguo 
(1839), 6 Jur. (N. 8 .) 116; but the case was duuhtng and dmlinguiahed ia 
Oaliaw V. (/rdfow. following the obtervatioua in Sugdon. Vendors 

and Purchasers, Mto ed.. p. 684. and Dart. Vendor* and Purchaaers, 
6 Gi ed., p. 827. As to gifts of znorlgagca. aco title MoHT<uaB, Vo). XXI., 
p. 182, note ( 4 ). 

(e) As, for instance, a bond (Fooekof v. Oilhcf (1863). 3 J>e G. J. Sm. 
r)77 ; He Bcavan. JSeacan v. Heavan (1885). 63 L. T. 246. per Kat. J.. at 
p. 247), judgment debt {Fnxley r. Furley (1863). 1 New Hep. 5U9), or 
policy of asenranco (Lewrence y. (?aleworfAy (1867). 3 Jur. (K. B.) 1049). 

(A) Fe liMtftn, Hcauxn ▼. Heaven, iupra; but for Uie purpose of an 
inrestnieut clause, see y. Owy (1832). 4 Y. 6; G. (BX.) 671. 

(e) Harry r. Harding (1844). 1 Jo. & l>at. 476. per Bcohkn. L.C., at 
p. 483 : but 800 SoufAecf v. Watson (1745). 3 Atk. 226.^2 (bank-notes). 

(/) Beicoby v. Pack (1823). 1 Sim. 6i St. 500 (stock in public funds); 
BadUeton r. Oouldibvry (1847). 10 Dear. 547 (sharcR in canal company); 
Turner v. (Turarr (1852). Al L. J. (CH.) 843 (f'oosols. but not insurance 
company's shares); Re BooMn, Beavan f. Beavan, ewpra (GodioIb aud 
railway debentore stocks); if7)o«nift y. Iforrow(1889). 23 £. R. Ir. 691 
(debenture stock a). • 

( 9 ) Voiiey Y. HeynoUin (1828), 5 Ruas. 12 (luuRey at baak); Barry r. 
Barding (1844). I Jo. it Ut. 476 (l.O.U ); Itapkina v. AbM (1^76), 
L. R. 19 Kq. 222 (banker's deposit notes): Re Beavan, Beavan v. ifeotaA 
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deecriptioD of eUxk asd sh&ree in a public eompaD)*(&). The 
term '' seeuritiea,” hovcver, is very commonly used as a synonym 
for investmenU, or property dealt with on the Stock Exchange, 
and this nieaning may readily be attributed to the word(i)» and 
generally other meanings may be given to it, according to the 
context of the will and the circumstances of the case {ky 

1831. A bequest of shares in a particular company may pass 
such stock of the testator in thatcom]iany which isof the same nature 
as and identical iu sulstance with shares (i)» but prinid facie (m) not 
stock issued as se^curity, such as ddl>entures or del)enlure stock (ub 

Stock," howeviT, does n(»t primA fatte include siiares (o). 

1332. The ubilling in viixirMis auitexts of the following common 
terms has )mn discas 8 («l:-<"arti(*]us of don^estic use or orna* 
inont*’(;?); " c»irrmgce" ( 9 ); •* dclwitures’* (r); " fortune (il; 

(ISaO), 63 L T. 246. Kay, J., at p. 247 (l.(Kr.‘s) ; JWid 
WiilOmi Si Deav. 404 (l»«ary). 

(A) tinrru v. i/cmi (IS6U« 29 Beav. 107 ; </gle v, A'ntpr (1669), Iv. I^ 
H Kq. 434 (bfUik Atnck): Ht'fhtineU v. Sitorrou' {laS9), 2H h. H. Ir. 601 
(AharoKin ci>mpaiii<4); HeKovarnyh, Mnrvky v. fi0y^(IS92). 2U L. H. Jr. 
333,. A. (p^ly paid bsnk slisrcn Hirlullcd from truAlc^ irjyfMUincnt 
cJaoM); He kftiUUhd, ('kiUy v. ifirvfptuf (1896). 74 L. T. 274. 

(i) hkkt f. (1799), 4 Vea. 725; He Huyner. Uitynerv. JUyner, 

[I9(I4J 1 Ch. 176, V>. A. ; He Joknion. Oreenwood v. (llHr3). 89 

L. T. 520, {\ A.; He Mari, rerpHml Truttee Co., Lid. v. Huder (1904), 
4 State Keports. New South hW. 760; He J. U. {1911), 25 Outario 
Law Ropurta, 132. 

(k) ▼. Lambert^ iuwo (sto<‘k iorluded); He Oeni cud Kason'e 
{/MiroH. (1905) i Ch. 386 (wnm power to vary eecurilice included power 
to enll real imtato). Aa ti» '*H«cunti<v« >tatidii]g is dij namu,’* »eoii^« xayne 
(K. E.]. Sioneham v. Wood*. |)9J4] 2 i'h. 115. 

(/) i/orrke v. Jyimet (1875), L. K. 7 11. L. 717, oTcrroliDp OaLu v. 
ifake$ (1852), 9 Hare. C66; and se** rietv^md (i>«rite« Dowager)\\ Meyriek 
(1867), 37 L. J. (ai.) 126. 

(m) For cuee to the contrary, ice ireedtaij, ArmWron^ v. 

[1896] 2 ('b. 364. wbore teAtat«)r had do ibarcs. 

(a) IhflMi V. Arti«w<i8S5). 17 L. It. Ir. 636,1’. A.; ReBcdmcn, Hodmen 
V. Hodman. [1891] 3 Cb. 135; He Connatly, Walton t. ConneUy (1914), 
liaL.T. 668 . ' 

( 0 ) Re WiUu. Spencer t. IfiUie, [191)1 2 Cb. 563 (ihares of like 
deieriptiou uot to eluded). 

(p) Peire ▼. Ferrm (IS91), 61 L. J. (CH.) 426 (not relics) ; Re Otren, 
Pe<U V. Oven (1S98). 78 L. T. 643. 

( 9 ) Oenkelm’t Tnuteee o. Denkolm. [1908] 8 . C. 43, per Lord Dusteium. 
Lom Presideot, at p. 46 (motor car included: the word is '*certauily 
vide enough to eovor any form of Tebidc in which you are cani^. , . . 
The ordinary sense is a carnage drawn by bones "): Re Platt. Platt v. 
Platt (1907). Ttfues.tOth April (horse-carriages only held to be inoluded); 
He Dswaii, i>eAiHS v. i> 0 WAis (1908), 24 T.L. R. 499 (mol or car iaeJoded); 
Rs Hall, Wateon t. Ho 11,[)912] W. N. )75 (motor car eicluded). 

(r) Re Bming, ^umy v. Berring, [1908] 2 C^. 493 (debenture stock 
iooludsd); see also PhiUtps t. Eaetvood (1835), L. 6 e Q. imp. Sugd. 270, 
291. 292 (polidas of anuranoe included under the particuiar will); Be 
Lane. L^tard v. Zone (1860), 14 Ch. D. 856 (debentue stock not included), 
has somctitqee been doabt^; mo DsUoa ?. Jrltiu (1885), 17 L. B. Ir. 
636, C. A. Similarly. % gift of deWnture stock pisses debeotoiei if no 
debentue struck exists to satisfy the gift (Rs A'ottflgs. Jonee t. PaUner 
(No. 2K {189.7] t Ch\ 657, C. A.). 

(l) Bariag r. .UhAnrion (1886), 54 L.T. 463; Bacon t. Cceby (1851], 4 
De Q. dr 8n. 261; ^mg t. Bavku (1857), 6 I. Ch. R. 297. 
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'‘farnitut6"(i); ''household efFeet8*X*)r ''household fQmitiur6''(a); 
"household {umiture and effeo(a"(h); "bousihold goods"(c); 
sod similar expressions (d); personai estate/' or ** personal estete 
and effects," or “ persoual property " (r); *' plale ” {/); " pro* 
party " (<?); " reel estate “ [h). 

(i) R 0 SeU>n’Smii\. T^^mnnd v. | lOOS] 1 Ch. 717 (tfnaiitH ami trade 
Sxtorea there exdodsd); Et lA}ndeilMmvg\, Bridgem(in v. Pifr^f^rdd 
(1880). 50 L. J. (CH.) a (pictare*); lUU r. derh^HUt). 8 Yet. Sfo. 490 
(ohioa); Cremcme t. .tafroAvi (1829). 5 Ruu. 312 ; 7/e/d^ t. RAmuhotioin 
(1803). 4 Giff. 206 [plateil ariielee); Ptirt v. Ftrtfn (1891), 5) t. J. (cii.) 
426 (not rellce). Books as a nile are oot i&ctuded. et any rate in ua 
eipht^entU centoiy will {Brid^nr. Dort (1744), 3 Atk. 2<U. 202; EfUi/ 
▼. Pov'Ult (1763), Amb. S06; CrciMrue ▼. $upm, at p. 321 

Porter T. Toumav (1798), 3 Yee. 311). but it seoms that having regard to 
modem habits 01 life an intentma to inolodo booke in the term ii now 
readily inferred (eoe Hvldtn (190:!), 5 Ontmo l.aw Keporte. 165, 102), 
for exampte. in a gift of a house and its furniture. »e kojit up in Ihe 
lesUror's lifetime (Outefey r. Anftrythfr (?K47), JO Beav. 4.'i3, 402; 
7/v(rhfntoa V. ilSC3), I New Uep. 613). 

(u) Re Hotime, Ihume v, Brnndrfih (1887). 68 h. T. 637 (wme there 
included), following Cole v. FiU^erahf (1823). I Slni. K SI. IKU. ou appeal 
(IK27), 3 Unas. 30t ; He .tAk8tfrHAoiii, ftul*y t. .Uk^Nnikfim (1912). lu7 
L. T. 001 (tnotor car iocliMled). 

(a) Kelly v. Poiclei (1763), Ainb. 606 (plale. piclures ote.); Vanning ▼. 
PuTceli (1866), 7 Do (•. M. (k G. 65, 68. .V. (part of tavern furaitnre for 

domestic or j>rnona! use); Blone v. J^arkn (IHOO). U. J. (cn.) 874 
(cows, horsuH.farniingaU^ck. prtm4/«vi<eteluded); Finntyv, Gnee(lB78), 
10 Gb. f). 13 (not Oxtnri's). 

(5) JVall V. JackMon (1720). 1 Hro. Pari. Gas. 222 (fumitiiro in hou» I' 
furnished, thoro excluded); YcrfAey v. Pmlon (188H), 60 L. T. 90 (uo^ 
jewellery); Tempoet t. Temposl ()866), 2 K. & J. 636 (personal omamt'uts 
and chnUelH nut for use or ornaiaont iu the hoiiso. eicludod); Fisld v. 
Peekeii (No. 2)(l861).29BraT.673(orDatneQts); SUnUt. Parker, luprafnoi 
farming stock); MaePkati v. PAiUtpi,[l904j JI. K. 166; Rt Oammenlry, 
Beaman v. //ammersley (1899). 81 I 4 . T. 160; Re Howe. Femifkough v. 
fFtlktnton, [IO 08 ] W. X. 223 (mutiw cart ineludii*). ('boeeein action were 
excluded iu kfareknU r. BentUy (1662). 1 Jor. ;n. s.) 786; v. 

Newman (IH57), 26 ileav. 218. 

it) Pellew V. li&nford (1866), 2 Jor. (M. 8.) 5)4; FirMU v. f>#6oni 
(1727), 2 r. Wms. 419; StnpUton v. Convoy (2760). 1 Vos. .<nn. 427; h««s 
Re i/oAnson. Handy v. Ueilly (1906). 02 ],. T. 367 (v bou»<ehold jproporty " 
there shown to m*‘au residue). > 

(d) In ascertaining what paseee under such a bluest in the wQi of a 
trader, the court will direct ao inquir}. dutioguisbing articles used for his 
own domestic or personal use. or in th« way of trade or as merebaadiae ; sea 
the decree in T^e t'arrentw. ^j>eficer(l748). 1 Vea. Sen. 97, given in Manning 
T. Puroeif (1866). 7 De G. M. kt G. 66. 64. n.. C. A. 

(e) Such expressioDi primd facie are couiined to personal eitate in the 

legal sense, as to which see p. 608, an^e {Bvehanan v. //amson (1861), 31 
L. J. (CH I 74 ; lUhtney v. Delaney (1867). 2 Ch. App. 198 ; Br parU 
7aUe (I860), 20 L. T. 940), bnt may io Ibo context or dreumstaoeee 
include realty {l>oe d. Tofield 1 . TofieU 11 Knst. 246. 249 (moaning 

properry over which the tostatoi bad an abeolote vervoiial power ol 
diapoeition): Lines t. Linee (2 869], 22 L. T. 400; Cadman v. CadMw 
(1872). L. K. 13 Eq. 470; Be SmaUcy, Smalley v. ^moBey (1884). 49 L. T. 
662; Be Wait, Re Clark (1907). 96 L. T. 768). 

(/) Bolden . Rcmehcttem (1863), 4 Gill. 206 (phited ariSolee exeluded); 
ana see Re I^ewie, PreOtere t. Lewie (1909), 26 T. L. B. 146 (ailfer*mounted 
artioiee excluded); PMd v. Peekett, mpm. at p. 574. 

(f) In gifte euel) as a gift of **zDy pmpcrrr 1)(b word pfrm4 facie 
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(A) For note (A), aee p. 712, peel. 
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Si.'B-Sfcr. 1,—Jlendu<uy OijU. 

1333. Many wordi^ are, in a soitahle eonteit, capable of denoting 
the whole or the re>si(lue of the real and personal estate of the 
tefltator(t). 

The a}>]iotntmeiit of any person to be "residuary legatee" 
primd /aae(k) only gives hitn the residue of the personal estate {/), 
but if the context or the circumstances rcqiyre it may also pass 
the rosiduQ of tho real estate (m). 


iucluclM the toslsior's real and peri^onal osUte aitd tbe whole of the 
testator • iniorcbt ibunda fitos d. trail t. Lan/jhtfui« (1811). 14 Kast, 370; 
JoiuM y. Skinner (mtil 6 L. J. (CJC.) S7 ; Thamae y. HeipM (1S2S}. 4 
liUHS. 34S. 301 ; Sanmares v. SauuMrei, Ite Jlariliand r. Saunuiiee (1830}, 
4 My. & i'r. 331, 33S : Mornecn y. JJoppe (1851), 4 0. & Sm. 234 ; 

Jie {//rynvick //oipilai Jm/irot>cment Aet (1853). 20 Ileav. 458 ; JJoyd T. 
Uoy/i (1800), h. K. 7 Ko. 458; Cameron y. Harper (1892). 2) itonsda 
Supri'uio itourt Reports. 373). 

(A) As to I he tocarikal moaning of tho word, apart from the Wills A or, 
1837 (7 Will. 4 & I Vint. c. 26). s. 26. or a cojUrollinc ronWxt. soo title 
Raai. riti>fKinY avu (*]UTn:i 4 \W.ak VoI. XXIV., p. 163. As to a 
dovist) of real rsiato ai afferted hy the Wills Act. 1837 (7 Will. 4 & 1 Virt. 
0.20). soopp. 7 03, an to; in caHi.*s hvlorothoslaUto. ]oaa.^holils woronid 

Mudndetl, unless cither 1 ho will sliowod an iiitohfhm that they sliould he 
inolndod, or thcro was uu real estate for the gift to opiTate on in its 
ordinary sense {Sipijt v. Strifl { IK.'iU). 1 l)o (i. V. 6 ^ J. 160, 170). For an 
exam pie of a spocial meaning given to tho word. S 4‘0 AVini t. £ra»s 
(1849). 17 Sim. 86 (certain (ithioi excluded). 

{%) might V. f/ortnoli (1883). 23 i'h. D.2I8. 222, (' A. SeeJorcxumplc, 
iZurtop y. llroomnn (1785). I lln>. C. C. 437 (" all 1 am W'orth *'); J)oe d. 
TTall ▼. fiOHotoiidt (iHll). 14 Hast. 370 (**lUo rtwidne of alt loy pit>|>orty 
goods and clialleJs *'); ▼. M*ilcs (1831). 7 liing. 664 {"'ovoryihiiig 

eW 1 die poMCw^i'd of*'); Green v. 7>uitH (1855). 20 ileav. 0 (all luy 
freeholds not liervinbofere di»vised); roystfrll v. Armeirong (l 8 of>), 2 
K. .1. 227 (all other real and tierunnal estate); and coiupare Ivnmcr v. 

iroi*ncr(IH5l}. 15 .fur. J4l ; rkillipM v./tool (1858). 25 lleav.25; Re 
Urcrnwick ifotpUal Improvement ^cf(lS55), 20 Beav. 458 (*'ali my . . . 
nUier profierty of every description"); Aiitee v. iffrrs(1871). L. K. II 
Kq. 280 ('' all ibe rest "); Smyth v. 6 *mya (1878). 8 (3i. i>. 56) ("all tbe 
rest, residue . . . and all other my egecls''); compare ('onrto 6 to v. /Iy|| 
(1849). 3 i>e G. it Sm. 411; UAhent y. Voikr (1870). 10 Vh, D. 733; 
He Johneon, Handy Reilly (1905). 93 L. T. 357 ("the romainder of 
household property "); Re Crarra. (Vemfron v. Cmoea ( 100 $), 100 L. 'f. 
284 (the rest of my invosimenU). Even tbe phrase "oti'." may suflico 
(f'^^pRuia V. f.'Arfpamfi (1876), 4 (7h. l>. 800 ; Re Andrew*e Rstate, Creasy 
v. Oritref (1902). 50 W. R. 471). As lo "effects,'' see p. 700. auU ; as to 
•‘ostate.** p. 701, anU. 

(A) As when used alone or m a will which appears to make a distiuotioo 
4>etweeQ real property and personal property (Smylefoti r. Tomliueon 
(1878). 3 App. Ca8.404. 417). 

(I) irtito V. irilto (1841). 1 ]>r. Si War. 439 ; Kellelt v. Kellett (1615). 3 
r)ow. 248, H. L.. explained in fTindot t. TKtnda# (1856), 6 De G M. & G> 
549.557,558: Lea r. Orundy (1857), 1 Jur. (N. S.) 951; C'oonsy t. A'icAolfj^ 
(1881). 7 L. R. It#107, C. a. ; Orthin v. A«rs (1888), 23 L. R. Ir. 236; Re 
Morrir, Harris v. Afherden (1804), 71 L. T. 179. 

\m) .Vs. for instanos, where the intention to dispose of tho whole real 
and pemiual estate is shown or inferred (itifmun y. Siotene (1812), 15 
Fast. 5(15;, 7)ay T. Daesfoa (1841), 12 Sim. 200; Davenport r. CoUmcn 
U94I). 13 Sim. 58S: i^nrrew v. Rewtan (1844), Dnuy tmp. Sng. 464 ; 
ffsMW T. Cfof 6 «s (V147). 15 Sio. 600 ; WHdee t. Davies (1B53), 1 Sm. A 
0. 476; Bo OyUe (1863), 14 !. Ot R. 3U; SingUhn y. Tomlineon (1878), 
8 App. Cas. 404; Rs SaUor, Bmanl y. Oartor (1881), 44 L. T. 603; Bo 
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The effect of a gift of geoeral residue, and tbe property oomprised 
in it, are dealt mlh elsewhere (n) ; similar rules ho\i go^ as to 
particular residuary gifts by way of goueral descripiions of particular 
kinds of property belonging to the testator remaining uudispofod 
of (d). A direction that a simro of residue sball intnn'diately (as in 
caaes of rerocation (/>) or lapse (e) of that almre) or on any event (<f) 
fall into residue jfrintd /avif constitutes a gift of ibat share )jy way 
of addition to the other sbaren of rt^idno. 

Skit. oj Ihnrrn, 

SuU'SfiT 1.—V’lAif v/ A9rtr!tiihiti§ ih9 
(i.) /a (huiTUf. 

1334. The as(^ertai] linen t of the doni'O is an element in ascer¬ 
taining the Testing of the gift; aiHrordirigly, the presumption in 
favour early vesting (r) has Ikh^ii hivokcHl, in doubtful cases, to 
assist ill detenninirig which of various |iersniis was intended by a 
iloscriplion which was capable of denoting any of them(/); but 
in gen (Till this presumption does not assiHt in finding out whom the 
toHtiUor intmidud as tbe objects of his Inmniy (•/). An oxpnws 
directum as tu vesting (for example, at a KiM^cifiod age) or a gift 


Ore^Uiy, Traefrg v. O'tf^moqkar. 1)010] I I. H. 239. 242; Re Pereira, 
WortUy V. Seacty /or the of the 2S 'L'.L. H 

479. The fu4't thut psriA of the iral i'kUU) arc R]s*f’iUcally UkvImmI ma) h* 
HUtheient to give the residuary b'gatin^ tbe residue of t)io real sMla: 
{Hughee v. J'riUhurd (lS77). 6 Tb. 1>. 24, C. A., explained in He Uetkuen 
and litore*t Ctmtrtiri (1S8I), )H ('h. i). SOS, 7iKl): but not. whore iJie 
residuary leguU.o is one of iho sperillc devii»oes iUiline v. fiiUue (1847), 
10 I. Kq. U- 134; JU .Virri*, .Worn# v. AfAerdm (1804), 71 L. T. 179; 
iCe Gibbe, .Curtin v. IlnrHing, [19071 I t'b. 40C, 46H). The fa<*t that tho 
testator had no n*oi estate at the date of Ins wil! [Re Methuen and Rlore'e 
ron(ru<;Ml8Sl). 10 I'b. I). 694), or had no real other than that of 

w'bivh tbe will rontsinH sperifir and cuiji|4eie dispovlions {He Oibbt, Martin 

V. Harding, enittu), is against extending 1 ho moaning of residuary legaier," 
ibuiigh not roiirlusivo on tho point SUfihm, SUphm v. Stephen, (19J3] 

W. N. 2)0, wloTO He Gibhe, .1/urt>n v. tlariling, enp/n, is dlstingnislied on 
t.liR oontc xt of that case). 

(») Son titlo KxKCUTOHS Avn AnMivisTKAtojts, Vot. XIV., p. 280. As 
to tbo offoot of two residuary gifts, Kv p. €7K, ante. 

(а) if Jfoy V. i4/*A*oy, |19uu] I 1. IS 213,217 (rcaldor of iiiriiituroetc.); 
Miuon V. figiUn, [Jt><)3| A. C. 1 (nwiduo of fr<H'.bolds). In lU iSrortn 
(1853), 1 K. A; J. 522 (bereditamenU uotnpriMd iti n Hfltli inent). and 
Springeti T. Jeningu (1871), 4 f'h. App. 333 (boreditaineuti in a named 
parish), the descriptions were specific and not gorirral. 

(б) See p. 582, ante, 
le) Koo p. 607, ante. 

(d) Re Wand, Eteriti r. Wand, [1007] I <'b. 301; JU Dallanon, 
BalUnee v. Lanphier (1880), 42 Cb. D. 62. 

(s) Seepp. 797.798, post. • 

(j) i^adford v. IVUli# (1871), 7 Cb. App. 7, lU. The '‘riiloa of cou. 
▼entaace*^ (mo p. 715, po#f) are sometimes said to be direcu^d to make 
the property vest aa early as poaalble {UimhUit v. Pmricn (1871), L. R, 
12 Eq. 427.430). e 

(9) Doe d. Smith v. Fleming (1835), 2 Cr. M. At B. 438. jper Ixird Abivoee, 
C.B.. at p. 654: it proporlj does do mon* Uian sugguat the most desirable 
method of carT}'ii>g that intcoUon iiiio efl(«^ when Uioee objwU are 
diHcoTered, assuming that they can be ascertained.'' 
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over is in mneral immalaml in wcertoiDing the €iftB8(A) onlesa il 
alters the aescription of the class (t). 

(lL) 

1336. Where the donee is designated by a description which may 
at different times apply to different individuals, and the context 
does not point to any future time as the time at which the donee 
is to be ascertained, then pKmd /aci< the only person who is 
entitled to take ie tlio one who satisfied the descripUon at the date 
of the will (it) if tlirre was any person who the knowledge of the 
testator then uiiisfied it(0< Where tlio context shows that the 
donoe is to lie uscertaiiuHl in the future, but does not show at what 
8 {)ecjfic time, then the first person Vo satisfy the description is 
presumed to be intended (ei). The context may, how'ever, sliow that 
tfie donee in each case is hi be ascertained at the death of tlio 
testator, or some other dofinite future time. 

(iu.) Ciiimf. 

1336. The words of the will may clearly indicate the iioint of time 
at which the claes is to lie aaccrUiiiad; thus, in a gift to children 

DOW living'' ouly those in existence at the date of the will can take, 
and all children lioru alter that dalo are excluded Ui); in a gift to 
cliildren living at the dealli of the testator or any other person (a), 
or at any iwrlicular future iimetlO. or Uy children now lK*rn or to 

(h) Tf iOiamB v. /royUortK, Witliam v. (1871), 6 ('b. Apu. 782 ; 

Rfi Payne (1808). 20 licaT. 006 (to be vested at twrnty^oue or ou ioaving 
imw donUi before tbai op*). 

{%) irtflutffM r. J{u$*eU (18C:i). 10 Jur. (K, s.) 168; He Kno\rU$, Soitaw 
V. UuxUtn (ia82). 21 l^h. 1). 8ii6. 

ik) 'I'bo provisions of the Wills Act. 1837 (7 Will- 4 ^ 1 Viet. c. 20), 
s. 24. ilo not apply with reforonco to iho ohjorU of the lustator's bountv 
HtHltaek V. ittnnMt {1K55). 7 G. M. G. 2H3. 2S5. 28«; Oibionv 
Oibton (1802). 1 Miuw. 42. 62 (as t»* cscIumoii of widow from dower) ). 

(l) I^max V. /fo/ttuleit (1740), I Vi*- Sc'U. 2W (ibe firxt son of the bodv 
of 0.; the second son. who was then the oldest, look); 2'Ac»tH»«rou v. Th<m> 
son (1844), 1 ('oil. 381. 388. 381 (eldinl mui at date of codicil took); at 
Wkomood, OgU v. Skf^nu (lord) (IK87), 34 Tb. D. 446 (to “ Loid S. ’'); 
KejMffan ana Jhutnch Contrael, f 18V7J1 i. It 460 (superion•ss ut two cou« 
vents) : Amyol v. hwnrm, 11804] A. C. 268, P. r. {*• tbe eldest hod of my 
r istof''), KeU am* '$ Truil [ 1 834), 2 W\ li. 689, IS incorrect. As t o ^te to 
a wife/' SOS p. 761. yxnf ; to servuiU. p. 731), poit. 

(m) Ritdford v. Wtilir (1871), 7 <'h. App. 7 (rfft lo future busband of 
daughter uuaiarrii^ at date of will): as to gifts to one of a number of 
|»oiaoiis> euo note («], p. 68u, anU os to gifts to an eldest son etc., 
Ip. 748, pogt. 

(a) Jame* v. SicKardian (1677), I Eq. Tas. Abr. 213. pi 11. 

[a) Bnrktr v. Len (1814). 3 Vcs. A B. 115 i Jeanin^t v, jVeiwkm (1839), 
10 Sim. 219. where the gift was post{Hmod to a life estate to oi.e of the olsss, 
s ho was bold to take; Tamer v. Hu/Uon (1847), 10 Boav. 222. 

, (6) Jtt V. ivdfrt' (1787). I Cor. Eq. t’a-v 324: IIwKee v. UvgU$ (1607). 
14 >ee. 266; Dodder. IT/iie (1837), 8 Sim. 615; Bongklon v, Bougktvn 
U848>, I H. L. Cas 406; ▼. AfKilettwails (1834), 2 Drew, 294 

HandaU. Lett v. Demier (1W5). 3 Sm 6sG. 83: 8iwH v. OoJsmli 
Vi: n’% and aee Deighton'e StHUd AVo/m (1876), 2 

(Ja. D. <83, 0. A. Wbare Lie ioterests are given to several porsoos in 
aueeaMon, aud on ^4 deaUi of the last •named pertoo ibMe is a gift to a 
uiise ef per^um* “ then Uriag/' Uie word ** tbso ” Is generally to be takoo 
as roiorring gruumatloaily to the death of that person* even wbeze snob 
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be born during the lifdime of ibeir DACoed pArAnt^t'X 
ascert^viDitig tbe class is Jjxod hy Ihs esi>rcss words of the will. Id 
all such eases there is no room for the application of any easons of 
constrnctioD. 

1337. There is uo rule that wliure there is a giti to a class on a 
contingent event the time of liappening of the coiitingeucy deter¬ 
mines the individuals com|>osing the class (rf); the circuiiiHlance, 
however, is to be taken into ounrideration in combination with 
other indieatioDR of the ieshitor s intention to lie found in other 
parts of bis wilt (r\ and on the whole context of the will thu 
deBci'i|itioD of the class may he variiKl and the contingency appliitd 
to the class (/). 

1338. Where, however, it cannot \v. gatliered, freun the context 
and circunistAncos of the case, what time is referrod to for 
ascertaining n chvss, the court acts upon certain CAni>ns of 
eon 8 true tin n, which have I wen framed for the convonienco of the 
itonees and of the adminiatraCton of Urn pr<)|mrlv, and have 
ammlingly Wn railed rnl<\s of ronvninence(^). 

1339. The lirst rule of convviiunce is jim r<dlnws: 

A rlaast/^) is ftrirnd J'^rir coiniK)8od of tlioso inemlKjrH (if anyl 

death look |ilai*u Morv the d<>a1h of thn toRiainr (Arrkrr v. Jfigon (1^37). 
8 ^‘im. 440; U9 ijrani V. Ufvtham (1888). 87 L. T. 828. W A.; 

7. Orptn, [1804] 1 I. U. 32). ror oxarDplct of n.*wM whore '* 

was rofonod tn tbn d#'arh of the t^iH^talnr or other period of distlibnli* 1 , 
(MW v. Jlolmeft II844). 3 Uaru. 438: IViddioomb^ v. MilUr 

I Drew. 443). 

(e) V. •.VrnraoroKi^a (A'^rf) (1H38}, I Bear. IT^. 

(d) fiouUon V. JiMrd (lg;>3). 3 Do M. & <•. S<iS, 0. A., p^r TtiKHr.s. 
Ij.J.. at p. dl2 ; H\(kling v. Foir, {1809] A. C,. per Ia»ra Davrt, at 
p. 35. 

(r) r. Whitt4ihrr (1S77). 6 <.% D. 239. <’ A., pet BaooAJ.tAT. L.J., 
at p. 250. 

(/) (bid. Thii», la a pft. if a uamM (lereon hould Ipsvo atij child, tn 
all bit children, the olau (a not reHturtod to cl.ildmti whom ho leaves at 
hit death tlJoulUm r. /frard. tepra; M'LaeUcn v. T<tii (JKOO). 2 De G. K 
Sc J. 449; a« to the application of thn rul« in Emperor w Jitdfo (1749). > 
Vcs. ^n. 208. to wills, eee p. 671, aah*). lint thf> contort may show tho 
'Huitrary. aa. for inataiu'o, if (he pft ik io '*auclj‘' ohiJdj^n iSkrj^id v. 
Xnnrff (1851)). 4 DeG. 4 J. 593; Kt IVcUoh i TrviU (1870). L. H. 10 Eq 
36). or la to fuMd in ita local tense) at the death of the parent 

(.9p?5p V. (1877). 6 i'h. \). 230. C. A.; loo a)iw t. Mount 

{ 1854). m Ih'uv. 293 {liHi over, if no '* Mch " iwuo)). 

fo) Ee KmviH'i EetnU, Emmet v. fviamrf (IHHU). !•' f'h. D. 484, C. A.; 
Be Powell, t:mUnd v. Uollidny, (1808) I f'h. 227. jtrr KBKRWien. J.. at 
p. 230. Til 0 ru les are adm i tied ly *' not fn unded o n an v v iew o f the U*iita lor'a 
mtcnfiOQ ** [Re Emmet * KftaU, Emmet t. Emmet, eupra, per JessrIh M.R.. 
at p. 490: Re RobeiU, RepiueUm v. ItoberU dowm (I8S1). 19 V.h. D. 
520. 527, C. A.), and are artificial " {Leake v. Robinson (1817), 2 Mer. 
363, per Grakt, M.B., at p. 383)- Tho rules c^^nera^ for aHcertaiiimeni 
of a clafls. both as to poraoual property and real prd^r^, arc said to bo 
founded on the preeumption that only persons in boiog are intended to 
take (A'niMa v. Ai>cy (1I4B), I Ves. Sio. 111. 114; Orene v. 04eU {1811}. 
1 Hal] k B. 449, 459. alhriDcd, tub non. OdeU v. Crone 0815). 3 Dow, 61. 
H. L.; BarUman v. Jfurdtwon (1831), 2 Bus. k M. 136,*140). As to 
the rules for ascertainluc a elasa taking in dolaolt of appotataent under a 
power, see title Powebs. Vnl. XXIIl., p. 71. As to implied gifts to the 
objeots of an unezercieed power of eeleciioo, K*e ibid., p. 70. 

'A) As io what kfnd'^ of clwwes are sohject to ibis nue, see p. 720, jfoeU 
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Wills. 


Bin. s. 0X18ting aacerkaioable sn<i ca]>able of takiDg(t) at tbe imih of the 
Diserip* teotator (A:); bat ivher** the period of distnbution is al a tater date> 
tioni of the c)a 8 a opens ao ar lolot in all tho^e nK inliera coming inU^ existence 
Do^ 8 . Itefore the period of dislril)ulion(f). Where, however, the gift is 
intmediate, but at Die death of the testator no member of the class 
has yet come into existence, then aU the meinl)er 6 of the class who 
are born ut any future [>eriod ptinid/acir are intended to take under 
the gift (a). 

Effect nf Ah regard b mern ira of a class who die 1 > 0 foI'e the t«stator, the class 
<ie»ihbeEor« jg iiscerlained inile|M*mleiUly of them, aud there is no quoKtion of 
diewSonon. ^J*^'** ^hiirt)s(h), and they are not included (r); nor where 

they are iHSue of tUe testator do they lake by leaving iskuo living at 
the death of the testator, even where the class consists uf but one 
person (d) As regards uietulaire of a class taking under a iKmlpoued 

(t) FeU V. niddolpk (1875), L. U. 10 T. V. 701, 709 (two \\a»\ aHrsted 
will; wo p. 550, onfr); JU roUmcn o»td«farrom (1871). 4 Ch. i>. J0«». 169 
(** iboso wbu bocoiuo inc'Apahlo ol taking- wlnahor by dying iu tbo 
U^sialor's lifotimo or by attcAting the will or by nniiie otlii^r opMiblien of 
law^dunotUko : iW., perJassfiL. Jll.K.. atp. 173). Similarly.as(otlio 
caw« where fiuuro illegitimate children hn*apabie of taking am mniumsed 
in the doicriptioii. «« pp. 542. 543, cnU. 

{k) Rt IVtnn, Urooh v. 11 Aitloe. [19iUJ i Cli. 278, per PAKKKn. J.. at 
pp. 286,280; A'lKylcfon V. 6'if6crt(l784). IT^x, Hi). < 88.08; //ill v. Cluipman 
(1701), .1 Um. V. V.. 391; Viaer v. Franfit (1789), 2 i'ox. Eq. <;a4. 190; 
Tudor, L. ileal Prop., 4lb ed., p. 417; J)4tridton 7. DuUnt (16U8), 

14 Vci. 576. Tlik rule appliiw Ut an immediate iu a dues or ho mtuv 
of them aaeball bo IWing at a ponvpouod period (Tfriaicncy v. Mulaworih 
(1701), Collee, 153). Ai to a gilt to u oIsm of '* unmarried persune, see 
/uUier ▼. Ju5l<r (1839). 9 Sim. 503 ; Hla^rorc v. Coors (IffoN). 27 ileav. 
138 (MMiUlued at death); UcU t. ICobrrUoh (1853), 4 Do ii. M. & G. 781. 
C. A. 

(I) T. Jfrsy (1748), I Vei. Sen. Ill; ilaiilcU v. UoUUUr (1757), 

Aiiib. 334: ('oayrer# r. i'on^rere (1781), J Dro. C. 530; v. 

McUo (1782). 1 Jlro. C. C. .537 : btmmoM v. Valiawe (1703). 4 llro. C. 0. 
345: MiddUUn v. Afeoen^cr (1799), 6 Vcs. 136; Walker 7. Shore (J808), 

15 Vea. 122, J25: 7e65i v. Carpenter (1816), 1 Hadd. 290; Marehall v. 
Ilvue^eld (1817), 2 Madd. J66; Cocke v. Jhven (1840). 4 

244; Maffati v. ilurAie (1853). 18 Koav. 211. 214; OppraAcim v. Ifervry 
(1853). 10 Hare, 441; Broome v. llammemd (1858), John. 2l0, 212. &.: Be 
Wood, Moore t. ifoiley (1880). 43 L. T. 730. This rule is general both io 
England and Scotland (FFcod v. Wood (1881), 23 Duo). (Ct. of Seaa.) 342; 
Roee V. Roet (1878), 5 R. (<)t. of Sees.) 833, approved in BopeJohntlons v. 
8tnebzir’s TnUieu (1904), 7 F. (Ct. of Seas.) 25; iiicAlta^ v. Fair, [1899] 
A. 0. 15, per hold Da vet. atp. 35: applicable, 1 should suppose, wherever 
tbe KngUfh language is used." Apart from this letting ju of additional 
memberp, the postponement of tbe gift docs not postpone tbe time of 
tfcerUinmeni of the class [Leey. lee ll860j, 1 Drew. & Sm. 86, 87); and 
brher persons who ooise into existence after the period of distribution oiv 
{HiU y. Chapman (1791), 3 Bro. ('.C.391; Re Roherte, Repin^'.on 
V. Hoberie>Gaven (l88l). 19 i'U. D. 520. 527). As to what is the portod 
of distribution, see pp. 717 ef seq .poru 
(n) >frid V. Braabury (1715), 2 Vem. 705 ; 6AepAerd v. Ingram (1754), 
Amb. 448; Odell Ctvm (1816). 3 Dow, 61, H. L. (" younger children ”) j 
V. HoHflion (1817). 2 Mor. 363. 383; JJatehreon v. Jonee (1817), 2 
Uadd 134; Ilorru V. Lloyd (1823). Turn, it It. 310, 314; Armifogc y. 
iriilMA* (1859). 27 Beav. 346. 

(8) deep.r6l4, anfe. 

(e) FiUioy V. RieAiisAd (DuAs) (1858), 28 L. J. (CH.) 750. 

(d) OM«y V, Batoi (1866]. 3 Drew. 319; Brortne r. Hammond, tupra 
(doeidbg that tbe Wills Aet, 1837 (7 Will. 4 & 1 Viet. c. 36), s. 33 (as 
to which see p. 610. onto), bad no application); He fforecy*i (^ir E.) Eetate, 
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gift, thedesth of An; of thorn who lisi^ survived Uie testator but bofors s. 

tbe period of distribution docs not defeat bis inU^r^st (r>), prondtxl that Desciip- 
tbeoontingsncjof surviving tliut })Cnod is nut puu of thedescriptiini tioniof 
of the class 0 ) * fhua, tlie ol)j<«cts Huiong wlloi 11 11u* pro| h *ixy \lecuiijos Ironses, 

ultimately divisible are ibaM* iueiiil>eiv of tho class whty may l>e living 
at the period of diatributioii, and tbc reprenKUt.iiivos of such as 
may have died before tliat iicri<Hi having siirviviwl ilu^ losUbinr/). 

1340> Tbe (Xirind of distrilMilion may 1 h.» iHkstjviinal oiOior hy j^odof 
some prior gift, or by tbe nature of the projairty givon, or by (Uo 
conditions attached to the gift. 

In cases where the gift is jKisLpoucil biu lito esiolo tho poriiul of n» irifii poit< 
distribution is usually, but not nacossiirily, tho dctcniiiiiution of 
the life estate (M*. but the eiislonw of a mere cimrgo on a tuiul, 
for exaiuph) an annuity charged on it, docs not nccoshurilv iilTiTt 
the time for ascertaining tho iKwiod of distribiiLion (i). 

If there is a prhir iifo iiitcrc.4 defonuirmhlo on bankrupicy and Ut ikwi- 
there is no oiten^ion uf the class nf chtldn^n lot in. (he cius.4 in 
fixvd at Iho time of Unkruptoyt/l*); bnl. where tlio liiiiituiion ovor 
to the class after tho tifo inU^ivsi iNiKt{HUio8 piium^nt until llio 
death of tho Iifo tenant if), or e\pres8ly dinvU iho pn»)aalv b) l>e 
up|ilicabIo in tho saiuu munniT as if (he Iifo lonaiii wore dead (ai), 

/funvy V. |lHf^3| I rh. .*»e? ; He A'lMHmr, KiuHt'iir v. H'linfU 

(li)U4). eo li. T. 537. 

(#) ilcmiw V- .Vafo (1782). I Hto. C i\ 537 ; S7hnW v. WtPf (ITs^ l 
Cox. Kq. Uis. 432; i'oi»ke r. /4oiren (1840). 4 Y. & <*. (^x.)244 : 11’^^ /. 

IFaUon (IH40). II Sjm. 73: •VtPan v. fAnrdrN (1842). 11 b. .1. (to i » »; 
ifOekfr V, tttaiUfif (1842). 5 I^V. 503: Sutmon t. iSirrt^ (iHiU). 11 . 

453; v. f'uUinon (1855). lOftoav. 538. Sarli pc'rwoiHMir k;iiU \n 

several caM« to toko vested intermU Hubj<xrt lu Witej divcKltuI in qniouiiy 
hy the birth of further m^tolHTS of tlio claM (mv, Utr oiauipfo. Sinnleif v. 

.* V. H^rre (1853). 3 lloll. \f, ^ li. mO) ; lull v<'hU*<1*' 

ia then ua» 1 m ihoseiiAO of IrniiHuifiMuhle ” . uly. :iad uot in Uo* iiKiuii 
legal sruse, aud " UivvMiod " iu thoKUUM of * . ':tiiaidu‘<r': s«*e, further, 
note (»}< P* ^ 02 . 

(/) Vtirrv. Perr (1833). 1 My. & K. S47 (lo •' devolve ” uti rJiihlron of 
Iifo Umant). 'llioro may. hoTrurer. U* agiH ovor or a r«Nh^ttLlllioaarv uili 
dsfoatiug a momber's iutorobt (Vope v. (ls27). 3 Idu*-. 124; 

Re Mile*. y. (188V). 61 V* f * 35b>. and /•'< «SAaM>. 

WiUiame v. /'ft'/yar (1912). 55 Sol Jo 380 

(tf) £e Pcfctiw/ v. fUibfiie, fl003] 2 Cb. 2(81. per .lures. J,, ai 

p. 202. 

(A) Ayloa y. Aytoa (1781). I Cox. Kq * 327; MMldon y. Mee/tett^rr 

()799)> 5 V'ea. 135 ; /Tamoby t. Tneteli (1871). I<. K H Kq. 363 ; 

R Knapp'i Seillnrunt, Knapp v. KaesaU,|1895) I Ch. 91, ;>er Nnuiu. •! , at 
p. 96. As to a gift io the ** QHicenduih>’' of two .-uri^^advo life 
see Be -Repiny/oft v. Boberie (iatefn (1882). Ifl ilh. J). 52i>, par 

Jea^KL M.K.. at p 527. 

(4) Hill y. Cha}mnn(\VJi), 3 Bw». 0. 0- 3fM ; Sioilrltm v. fJiiUeti (1784). 

I Cox, Rq. Cm 58 ; iVoleon t. Waleon (184M), |] 5>im. 73 ; l‘ov«ninf Y. 

Coren^rv [1855). 2 I ^rew. k Sm. 470; Ilarinff v. ir«iftWorfA (1S64). 12 \V. U. 

523 ; He Wkilr/ord, Jn^Ht r. WhiU/ord, jlVKIj I Ch. S80 ; kcc, howcTr*r, 

Rt niicoe, lliicoey. Waiir (1883). 48 L. *1. .7)0; fJatduer \ . Jomee ^ 

6 Beav. 170 (ra'^ wlm«*t]in]<* fx>uld In* ;.(• ih^'inbutioii outil tho doaiii of 
the sarvivm^ annukaiii). • 

ik) Be NmiU (1802). 2 John, k H. 594. 5ihi, 6nl ; Be AylvuV« TiuUe 
(1S73). L. H. 16 Kq 585 , 

(f) Brofufon v. Jefyn i 1S12). 2 Y. AC. (rx.| 24 

(m) Re rni«(s ()88o). 28 t'h. P. 523. C. A. . 
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this oxtsnds the close ro as to let in those coming into existence 
nntil tbe death. 

In certain cases where a life interest has l> 6 en determinable on 
remarriage, and the gift over espreeslj referred 00 I 5 to the death 
of tbe life tenant, but tbe court construed the gift over as impliedlv 
intended to take elTocl on the remarriage {n), the class of children 
hoK beet) held to be ascertained at the remarriage, although 
expressly described as to lie ascertained at tbe death (o). 

1341* Where thf* property is reversionary the period of distri¬ 
bution may be p(i.<t)i^m^ until it falls in^ possession (; 0 : bat 
there is no pnRi|>ont mont in case 0 ! a gift of a residue which 
includes a rovi^rhiooary interest with other property (if)* 

1342. Tho second rule of cojivonience <\mh with the dotermina* 
tion of the period of distribution whore the gift is of tho corjnu of 
pro)>orty (r) and is postjxmed hy roikson of the conditiouK attached 
to it, os whore payment is to bo iiindo on the ntUinment of a 
spoci/ie<l ago by tho donee (s), or on his or her luarnuge(f), or in 
other CAHiw. it apjH^ars, where such conditions are of a nature 
personal to the donees; this rule is ns follower— 

Wliern tho postpimement uf enjoyment is duo U> eomlilions 
atiachcil to the gift, the jieriod of diHirilnilinn is considered to be 
UH soon as tho condilimts are so far performed that some one 
nicmhor of the class would bo entitled to tbe onjoymonc of his 
share, if the class were then not susceptildo of incivaso(u). TIhih, 
where there is an immediate gift to u class, to l)o paid on 
tboir attaining u B|s%irivd age, the (lorrrKl cif dtstnbiiUon is the 
death of tho testator, if any mcmlter of the class Ijuh then attained 
that ngofsOi and if not, at the time of the first oruision when u 
member attains that age (a). 

(») Aerording to tbe rule in Luxford ▼. Chftke (16^4), 3 Tier. 12A: see 
p. SOS, pc$t. 

(e) i^ai sSrtdtfs v. Crnm (IS52), 16 Beav. 2S, followed in Sianford t. 
auinjord (1S86). 34 Ch. D. 362. 366: St Tucktr. BowcAwr v. (?ordon (US?), 
50 L. T. IIS. where, however. SnauKO. J., said.at p. UO. that be did not 
und«^retAod Scinbridet, t. ('ream. t«pm ,* Re Uear, Ileiby t. Dear (1680), 
61 L. T. 43 s, where Kat. J., laid,at p. 434. that becoiiaidcTedBd«sSr»d<re 
r. Creamt tupre, to bo a ressonablo extension of Lutjord v. Cheeked eupra. 

(p) Walker SAore (ISOS), 15 Vee. 122, 125, followed in ffofi'sy v. 
Stnuhfif (1832). 1 Drew. 73, 123. 

(^) Hagger v. Pciyne (1857). 23 Beav. 474; (Terralry t. Coventry (ISA6), 
t Drt'W. & 470. 

^ (r) As to gifts of income, tee p. 721, pott 

(«) See tbo text, infra- U’bero. bowover. a class fakes at birth, a gift 
*ivur on tbo moiiibore failinc to otiain asjNuined age does not postpone 
tbo porio^t of diitribution (ilavidAm v. Jfatl<i$ (1808), 14 Voa. 576). 

(0 t. Trufrom (1601), C Ves. 34.3; Ifaveon v. (Htrer-Mauey 

(is;m. 2 t*h. D. 703 .756. 

( 0 ) Re Kmmel*i BMe. Emmet r. £.minrl (1880), 13 Cb. D. 464, 400; Re 
BedMtrtCt 7rwU (ISS5>, 28 Ch. D. 523. 526. 1 . A.: Re A'aopp'f SMmenU 
Kwtpp w. VoiiaU, [1^5] 1 Cb. 62, 06; Underbill and Slrahan, Inter* 
|tf«Utir>n of Wills end SetUeinenU, p. IU5. 

(w) Firkm'ff. JfeUAevi (1878), 10 Cb. D. 264 ; Giliman v. Daunt (1856), 
tS.kJ. 48. 

(o) Andrtirg v. Sek't*ngton (1791), 3 Bro. C. C. 401: Preefatt v. 7 /om 
' 1796), 2 \ cu. ; Doete v. FnM (1798), 3 Vea. 730 ; WkUlmod v. 6'f. John 
• Urd} (IS«4J. Hi Vee. 152; Curfu v. Cnrtie (ISU). Madd. A (i. 14. 
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1343. This ru)e ib adopted to ree<»dl6 the inconeistent directions of 
the will that aU the children ehould take, but (bat the fund ebould 
be divided at a time when the d aftf cannot bo ascertained ((), and 
is not applied unlees it is QeceBaarj(c), or unless it will fit in with 
the other provisions of the will Tba6» it is not niiplievl where the 
provieioDB of the will are incotiKistent with tmj right of the first 
child, attaining the specified age or satisfying the conditions, to 
pajment of hia Hharo(^); as in cases where thern is an ctToitive 
direction, extending beyond the time when a child livat attains the 
specified age or satisfice the conditions, to accuinnlaU*. itu^oiaet t). 
or to allow maintenance or advancement (.eh 

TUcomh V. HuiUr (1S30), 3 Sini. 41? : Jin^m v. Jtulm (1S30), 3 Sizn 40C; 
hUo$e V. Bnrgk (1840), 2 hear. 22] ; JMirit v. Jiidinci (18471, 11 Jur 813 : 
Rf Mervin, iQervin v. C'roMWim, [1881J 3 I’h, 107 ; Hr Knnp}i*$ ^'tUlrment, 
Knapp r. [1805] 1 Ch. 8h *l1io rule U accordiugly Uiioed the rule 

in An4ret09 v. J’artinglon (17S1), 3 Uro i'. i' 40l. wJinm I^ord 'I'liUHiOW, 
L.C.. treated Uio rul^ as afreaily estabUsliM. thougli. M ]»uiufeJ out in 
7Vrin>n V. J4unQ (17V6), 2 Ves. SOO. per J^oril JyOi'OiiBonoc oji, at n. 802, it 
d(»e*i not aiipoar what ar» ihe be refornsd to; the ruK Lowever, 
appearK to be applied in Giimcr^ v, fitrtm (1735), ] hro. C. 0H2. A 
cuJd en ta mh^ wlion the eldivt attaiiM tbe KiH*eitled age it 

inriudcil in Uiu class A'^knIot# and A^nev v iiUman 

(1K81I). 25 Virtorma haw Keports. IH7: »e*' pp. 740 rl ttij.. poWj 

(6) E$ StfpkfHi, Kilby T. UHt$, |IIH14] 1 Cb. 322, ptr BucKUY, .h, at 
\i. 326; J>tj}iin V. (1810), i M<t. 417, per (jIIAVT. M.U., at 

p. 420; Mainvnring r. /Weor (18401, 6 Harr. 43. per WitiiuH. at 

j>. 49; but HOC Mann j. Thtmpe&n (1854). Kaj. 036. wbmt Woon, 
at p. 641, app(*arH not to concur in tbii vm*w. This rule baa often Ui- n 
cnliowd ; it is not part of tbo law of 8colland. which in ctlier res;- to 
a)»]»carH be similar to the law of Hiiglaiid with n'gard lo (he uacoiUm* 
({jciit of the doiKv : in Scotland all the cbildrt'u on; included ; ik*c f/ope 
Johnet^e v. Atnefuir^ TrurtMt (1904). 7 h\ (C^t. of S(wi.) 25| per Lord 
McLaJ’.KK, at p. 30- Id .^udreirs v. htrtinghn, evpru, lA>rd 3'miKUiW, L.(L, 
at p. 404, said tli;»t there vm no greater iDcoDVcnicuee in tlic case of a 
devise Ihau in that of a riiarrlogv MiMl<*mon1. nheru nulK^dy doubted that 
tlicaaiuc cxpn'w.iou meant all the childrt»n ; m « mhi note (c), infra. 

(r) Ke Stephen*, Kilby v. Mte. enpra, per lliu ki.ky, •)., ut p. 32H. 'Ilie 
rule lias bmi applied lo similar gilts to childicn In a volnnlary settle- 
rneut (He Knapp'n SrUhinent, Knapp v. Vossaff, supra); in tJio ruai^ of 
a xuorriuge e<*(lh*mcnT lltm* is no MP«'*eMt.v for fJie ap)diralioii of tho rule 
in sttclj a case, os th<* eouii loay on the prpsihuj»lii»n in favcHir of oil 
the cliildrt'n of the M'tilor b«’.ing nhJii'dcd (ifona v. Thamp^vn, nuprn, 
at p. 642 ; but sec lie Knnpp't Selttenent, Knapjt v. Vatmll, eujtra, per 
KORtn, J., at p. 90). 

(d) 'I'bc rule, huwovor, is not excluded liy tlio fw't ihut Uie cIohh ih 
described as **all" or ** all and over}**' ibe cbiMri'n of a person ; rCu 
Andre^ce v. thpra ; i^rrseoll t. J.aHf, eiiffra. 

(s) fompare Hf Kipjfing, v. Kipping, |1911] 1 Ch. C2, C. A.; 

Maecullorh v. Andereon, [1904] A. 55. h). 

(/) Wateen v- Young (1865), 28 C3j. li. 438 : He Pilkington, HHkingUm 
T. Pilkington (I892). 29 L. R. Ir. 370 ; Be SUpkem, Kilby v. BeUi, tupra. 
Re Stevene, Trubken, B^ecttiors and A^nry Co., JjtA ▼. Teaguo, [1912] 
Victorian Law Reports. 194.201.202. Ibis may not the case where tbe 
directioo for accumulation is inefleedve, owing to tbe rights of boxkeficsarjCH 
(0 determine it and take tbe property free from oceojunlstioo (Owrfis r. 
Otfrisf (1814), bladd. 6r 0. 14 , TorMlry t. ComUry (1685), 2 Drew. St Sm. 
470; see p. 568. aale). 

(o) Gardner v. Jnmsi (1843), 8 Bear. 170 ; Saterndn v. jPoster (1644). 1 
Cou. 118, 126 ; Kainvaring v. Beeeor (1849). 6 Hare. 44 ; Iredell v. Iredell 
(1856), 2&^av. 486; ATmOagey. ff^Oftcais (1859), 2t Beav. 348; Bnienan 
r. Grey L. B. 8 Eq. 218 (advoncciueut out ol ** vested or pre- 

iOXDptivo sb^ei" relied on), followed in Be Ceurtenoy, Pearce v. BorwsB 
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Whrre tbs application of the rule would csuse the ^ift to the 
class, or any other gift in the will connected with it, to fail aa being 
contrary to law (for example, under the rule against perpetuity), 
and some other con si ruction is jv^ssible under the will (h) by which 
all Ibe gifts lake efTcct, it api^rs that the rule is not applied, but 
that the alternative emstruction is adopted (A 
The rule may, hownver, bo applied notwithstanding that there 
is a previous Ufu iiiti‘ro8t(A'), u,ilesB the testator shows that the 
expiration of that life interest is intended by him to be the period 
of (lislrihution (IK 

The rule applb's lH>th whore the gift and direction as to payment 
aro distinct, so that the gift ia not cantitigont<i/0. and where the 
gilt is contingHit ii|v>n attaining the sjiorified age(n) or other 
event, or siihjurt to a gift over in any such event(o). 

1344. These niJrs el ci>nv<Miimjce apply to a gift to a class of 
children, whosoever may l>6 the parent, whether the testator or any 
other |H;rKim, alive or (bia(l(ph and, it A]i|»ears, tu any other 
doHcriptimi of a elaes(</) which in the context and circumstances of 

iwm), 74 U. J. (Cir.) C.>4 : but wn Tiiromh v. (1830 ). 3 417 

(puvviir to allow maiiitcnstuT lusuHirioiit) : M^Wfr v. Orr <1810). 7 Hsre. 
47.1, 477 ; Uttggtf v. Pitynt (1867). 23 474. 470 ; Cimbleit v. Purten 

(IKil). L. U. I2 Kq. 427. 430 (|Ki»er of advancement relating to pri*- 
MMiipuve shares only). 

^4) As to thw rule in raM's of ambigiioua cotufnicduD, see p. 06K, anU ; 
and litb I'KUPi^TriTiKS, Vol. XXU.. )i. 107. 

(<) KUicUy. )2Sirn. L*7C {gift te rbildrea of K., os and when 

atUiulDg iw4«iy-tvo. with a pic vision fur inton’St in tho moaotiiae ; 
.4uAiJweu.. saw no objtTtion to holdiog the class ascerlaioed at the 
testator's iIimIU), explainrl. os ilorhlod on tliu ground vtuW in tbo text. 

in ytninvatiug v. /*Vrrnr (1849). 8 Hare, 44, 48. and Ht fVeniHolVi 
/•Utnlr. WrtiMoik v. (1887). 37 t'b. J). 266. 270. and followed Id 

/•.V (.'opfHtiU'K ^Wrtfs. tfetrlfU v. //odsoa (1S87). 35 i.1j. !>. 350; and see 
Jfofnnn * Wiilftiult'oHii'tlaHd Ifvbwny. Shrtrp, [10071 Victor)an Law 
nt*f>ort« 724, 73<t coinpam therAHC* us to gifts of income, note (b), p. 722 
pP4(. HllioH V. f.7/bn. srepm. however, has been much criticised ; see Hf 
i*itkinglohy. /'ififngfoa (18U2). 20 L. H. Ir. 3?0.376: Re Hems, 
,1/cmM V. r*HJxstH«m. [1891] 3 Oh. 107, 302. where v. $vjtra, 

wassuiqmrled ouatH'ouijt of I he gift of tAtorest(but lliia is open to question, 
tunco it would only make I he gift a vested thft and not a oontiogent gift, 
and woahf not alter ttie iieriod of distrihutiou): Re Barker^ (’ajtcn v. Flick 
(liK)6). 92 L. T. 831. lie f'opporifi Enlttfe, liottleU v. //odsoa, sapra. was 
not intended to go f»eyonU AUioll y. IClfioU, eupra (£s Mfrnn. Afsrnii v. 
Crosmos, supra), and in so far as it docs so ought not to followed 
(Be SUrentt, i'Urk v. Strren*, [1896) tV. N. 24). 

(4) f'hirlr V. rfiiri's (1836). 8 Sim. 59 : Re EnmeVe KtUUe, Bmmsf t. 
ifhtmel (188(1). 13 lit. D- 484, <' A. (in which cases no children bad 
Htlacued the specified age at the expiration of the previous interest): 
.uid Koo RebUtf T. Ridtn^t (1847). 11 «lur. 813. 

[t) Ktrern x. tV'tlliaiM (1832), 5 Sim. 171. followed in Berkeley y. Sitin^ 
biitiU) (1846), 16 Sim. 275, 285, 266, and explained in Be Emirvefe Eitate, 
i-mrnti x. Bmme{. sirtrm. 

4n«/rswe v. r^rfiagfow (1791). 3 Bfe. 0. C. 40, explained Id lU 
Hmin. Vrrnw v. Croimaa. SMpm, per .Stiklixo, J., at p. 203. 

(M) M 4/^6rMd ▼. 8t Jo4h (Lord) (1804). 10 Vc4. 152 (gift over on death 
of oD uuil» r iventyMiae ete.); Bahw v. Balm (1830), 3 Sim. 492; Loeke ▼. 
fAimk {18871. 1j, R. 4 Kq/B72; (WwiWefl v. Purton, $ypm, 

(#) Samny/on r. Tfutnm (1801), 6 Vca. 345 (gift over of share of child 
dying under twr^lyn^oo leaving bene). 

(p) Vinof T. Fruneu (1789). 2 Cox, Eq. Cai. 190. 

(f) E.p., gr.'Uiddiildn'n (ifotnwoWng v. Beever (1949), 8 Hare. 44, 
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the case does not point out some other mode of aacertainiDg the l 
class (r); and are nevertheless applicable although the class may be Deioilp* 
describe as ** begotten or to lie ^gotten/' " bom or to be bom/' or ttou d 

in like words {$) whore no fnture period is filed by the will(0 ; and Dentet. 

although the gift is postponed to a life interest given to a nam^ 
person who by these rules takes as a member of the ckss («). 

1346. The rules of convenience apply to gifts of the of Q\tunh} 9 ct 
personal eHtaU)(}r), or of a niUed fund of real and i>ersoual teiherutea 
estate (x). In the case of gifts of income only of such property or 
of sums |)ayabIo at intervals (y), the class taking any particular 
payment is as a rule to bo ascertained so an to lei in all members 
coming into exiHtenco l»efore the time for that payment (<0; and 
the class, it upi^eara, is not to be closed finally for all subsWjuent 

tPelAmU ▼. IS63). I De G. J. de Sm. 134 ('* grandcliildren aud 

r at-gruidcbildreu *' of A. and B.): C^pentrif y. C<*veHtry 2 l>row. 

Sm. 470; t. PurOm (1871), I*. K. IS Kq. 4S7).’ eotuios 

(Bddtftn V. Kogtrn (1853). 3 Do G. M. G. 640). or olhor deseriptions by 
otbor ffradoA of reUtionolnp (ibid.. p<f Tohsks. li.d., at p. 656): and 

5 sheraUj. it ap|ioari, descripliom of any lluctuating boity (f/oeAx ▼. 
fanntrt (1871). L U. IS Kq. 574. 586: JU Prlan^'i HmIaU (1681), 

8 L- Ji. Ir. SifC. i\ ,\.i lie LnJJan ond Jhtenst' i'cntmel, IIHUT] 1 I. U> 

468. 473: Ke 6’fltilA, .hkneon v. UrinM-SmUk. [lUU] 111. 837 : soo title 
riiARlTlBS. Yol. IV.. np, liu. ISO). 'I’he rule applios to a cluaidesoriW 
M living at the doain of a ]Hirw>n who died in Vho life of the UadaUir 
{Lee V. Pain (1844). 4 Hare. SOI. 250 ; Dimond v. Uoeiaek (1875). 10 VU. 

A|ip. 358) or ai living at (hu dale o( the will {Lai^h t. Leigh (1854). 17 
heav. 6U5). 

(f) Ai to gifts (o *' next of kui ** of any jieraon, sou pp. 75.7. 756, « 

and see. geiiAratly, p. 714, <tafr 

(fl) SpmcUing v. A4»4er 0761). 1 Dick. 344 : WkUhrend v. 8t John 
^Lord) (1804). 10 Vea. 152 : Giiberl v. ii440iwiaa (1805), II Vn». 238; Clnrka 
V. (Jlarke (1836), 8 him. 59 ; HtKUr v. /xws (1837), io Him. 317 ; Duu r. 
l/e LU'tra (1879). 5 App. (’as. 129. 134. P. C. Tbo words io qumtion are 
leld to provide for the birlli of children between Cm makine of the will and 
..be deatu of tln^ Uwtator v. li^nbtno (1833). ^ My. Si K. 46. 48; J)uii 
V. De Xirero, iupra^ at p. J35); compare p. 723, (real eelate). 

(f) tifcolf V. iS'carborov^k {Karl} (1838), I Jh*av. 174. 168. 

(tf) HimeUy V. Voua^ (lH37). 2 My. 6: K. TkO; King V. T»oUl (1858), 

2.') Ueav.23; Kmy v./^icltuaow (1850). 29 lt<*av. H8; AlnutrJc v. Iforn 
11863), I Ib'in 4k M. 630; and mse tbe cafH« as U» '^next of kin'* eileO iu 
nolo («*). p. T50, po*f. 

(w) Inclufbng real estate, or a mixvd fund of icol and fM*raonul estate, 
held upon trust for coovcnion and iu vestment (//Mfe v. Pratt (1788), 3 
Ves. 730: 3fsTTia. Mervin v. Cr^tman, [1891} 3 I3i. 197. 202). 

(z) Aadrftft V. i^oriiayfoa (1791), 3 Bro. O. 401 (rrnidue); Be BmmH'i 
EHaU» Kmmei v. EmmM (1880), 13 Ch. D. 484, C- A.: J>a\D$on t. Oliver 
Jr<uiey (1876). 2 Ch. D. 733, i56, C. A. 

(«) Jie LaVuiin. Sfyinour t. Bolton, [1901] ^V. N. 248 (annuity to 
ohifdren attaining twenty-oiio: two who had attain ihI twenty -opu alone 
untitled to particular payment io i^uestion). _ , 

(a) Be vfonmctKt Ktiate, v. (1887). 37 Ch. D. 266, 

where Chittt, J., held that the nue in Androiet v. ^rtington (1791), 3 
Bro. C. 0. 401 (see p. 718. onto), did not apply to gifts of income; this 
deeinoo wm critidsM aod explained in Bo atovkono, £4Zby v. BiU$, (1904) 

1 Ch. 322, by Bucxlxt, J. f theae ehtieiima of BaacLXT, J., however, have 
been dimeated from as unneoeaury (£s CarUr, Walkor v. LM}fiitd (1911), 

30 Kew Zealand Uw Reports. 707, C. A.) Tbe role stated b tbe tsit, 
tvprs, appears to be siUbliabed b most BoglMh-speaking eommnniliea : 
see Rest v. Dwdop (1878), 5 R. (Ct. of Sesa.) 833 ; Be Smieeon (1911), 79 
New Jenoy (Equity). 233 ; Be OofCer, Walker v. LUek^M, ewpra. 
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pftjmento at the time when the right to receive moome first accraes 
to aoy member oi the clast, except ia cates where other ooo* 
eiderationt require it (6)< 

134A. The cate of gifts of realty alone remaine to be con- 
aidered. If the gift to the class is conetrued to.be immediate 
upon the death of the testator, that is the time when the class is 
ascertained if any members of the class then have come into 

a (c). A devise not otherwise poeti)ODdd to '* all and everv '* the 
en of a person is construed as immediate and the class is 
ascertained at the testator's death (<f). 

1347. Classes which take under a limitation which can take effect 
by way of legal remainder roust 1« nscertainod in accordance with the 
rules of law (c) at the time of the death of the testator letting in all 
who come into existence and take a vested interest on or before 
(he natural deterroination of the particular estate (/). Other 
limitations not taking effect at the teetatf^r's death must take 
effect, if at all, as executory derises 0?). In the case of an executory 
devise to a class of children who attain a s))ecibed age, the court 
finds no reason, os there is in the caiso of personal estate, for 
euttiog down the class of takers by excluding children born after a 
child has attained that age; and it seems that all the children, 
whenever bom, who attain that age, will be included (h). 


K Rt BUpXens, Siihy ▼. BeOt, [tS04] \ Vh. Z2t. lu Rf P<ncfU. CrQ$$hin*i 
»lk'day, [1B9S] i <^. 227 (gift of real entatc), the e)sM wu thus diMod, 
but if the ordinary rule Lad Deen applied a aubeequeu^ gift would have 
been void under the role against perpetuitiet. Kkk^wich, J., thought 
OkRt io lU WtnmMk'/i S$UiU. Wfnwtotk v. ITenmoffc (1887). .17 Ch. D. 286. 
it was not conaidered wlwlhiT it would bo right to depart froTn the rule ae 
to ehildi\*Q being ascertained at the t<«tator'i death, because they were oiilv 
intereated in income, or for any oiIut reason ia so far aa 
Crcitfland r. UoHithy, iupra, pnr|»orU to lay d(»wD a mcraJ rule of oua* 
strnctiuu. H is dusvnied from m Hn I'arter, nntkfr y. lAlchfifid (1911), 3U 
Now Zealand I^w Keports. 707. i'. A. alhu t. Moffg (1815), I 
M(*r. 654. referred to at aa authority as to the diffe^uce iH'tweeti gifts of 
cory^ and of inc<nno in Re TVenmofA'i Ettaie, Wenmotk y, ll'efimolA. supm. 

(r) Ntaglcftm v. OUiwi (1784), 1 Cox. Eq. Caa. 58; Ihe d. TAirotrsi v. 
Over (180S), 1 Taunt .263: Orent v. Odsll (ISU), 1 Ball & B. 449, 468. 
affirmed. $ub n<m. Odell v. Crene (1815), 3 Dow. 61. H. h.: Re Joheieon. 
Danilif r. JoAimo* (1893), 68 L. T. 20 (aceekration of efu^riaiument by 
revocation of prior intor^): Shep. Touch, (ed. Prestou) 436. The rule 
was applied to gifts of income in Bs J*oitefl, Croeeland r. VeUiday, tupm, 
at«p. 230 ; see note (A). fvpr>i. If no uiombers of the data have yet come 
into being at the death of the testator the gift must take effect as an 
executory devise, and all niemben, whenever born, will be lei tn (B'eld 
V. BfUdAMry (1715), 2 Vem. 705). 

(d) Seoff T. Htmeood (1821), 5 Madd. 332. 

(s) See title Bsat Propxbtt akp Crattels Esal, Vol. XXIV., pp. 214 
et seq. 

(/) IM,, p. 226: Stanley v. Fife (178S). 1 Cox. £q. Tts. 432, 438; 
Cr<f*t V. OdA anpro, et p. 459 ; Synisi v. ^yvMt, [1896j 1 Ch. 272 ; 
FAd< V. Summere, [190618 Ch. 266. Aa to a devise to a parent aad hii 
Shildrsu er Issue, eee pp. 787 at m- poei. 

(f) At to the CoDtinrat BaDauders Act, 1577 (40 k 41 TIet. o. 38). see 
title Exai Puoputt akd Csattsu Real, Vol. XXIV., pp. 225, 226. 

(A) BLwAmon v. [1802] 3 Cb. 200. 224, 225. C. A., enluMd, 
however, ae depeoding on the eoatext of the pirticolar will, in JU 
Tf%if, ifeysTf T. Ptrotof (1010k 1^1 b. T. 006, where it wee held, applying 
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In a gift not othenviao postponed* a description of a elass of 
children as '*bom am) to be bom*'* or ^Mie^otten and to be 
be^tten/’ may canse the gift to take effect as an otecntoiy devise, 
and accordingly all the childreu, whether in existence at the 
testator's death or otherwise, may take under the gift (t). 

In an oiecutory devise to a class on the death of any person or 
on any other postponed event which does not import contingency 
in the class, the donees are primd facie ascertained so as to let in 
all who come into existence and satisfy the description before that 
6 V 0 Qt(k). In a gift to a cliss* not postponed otherwise than by 
the fact that tho description may refer to persons yet to come into 
existence and that no member of the class has come into existence 
at the testator's death, all the members of the class coming into 
existence at any time arc lot in(i). 

1346. Where a gift carrying inlermediuto income, such as a gift 
of residuary iiorson a I estate* (m), is made to a contiogont elass* if 
members of the class attain a transmissihlo iutorest on ooming into 
existence, whether subject or not to lieing dimiiiishixl in any event, 
tho members for tho time Iwing in existence share the income (tO, 
while if Tnoml)erB attain a transmissible interest on attaining a 
certain age or satisfying some other description or condition, a 
metuW of the clau attaining a transmissible interest takes tmly tho 
income of the share to which he would be eDtifU‘<l if the other 
moml>ere of the class for tho time lieing in existence (o) hod attained 
tranamisaihic interests (p)! hut if a gift not carrying intermediat e 
income, such as a gift of real estate, is made to such a class, th^ 

(lio rules of coaienieaoo to a sift of reel esUts alone, that tiie class wa^ 
closed at tho deetii of »tenant for Ufa ; see also lU tJttr9on» Hatiin r. Perry 
(1912). 6S Sol. Jo. 3S2. where the rules of oonTenienoe were similarly 
applied. 

(i) T. Moyg (1816). 1 Her. 664, 690 (as to the Hark ectsto: ex* 
plaiood. 3 Prcsiun, Conveyaociog, 3rd od., p. ; Qooek v. Ooo<h (IS63). 
3 De G. M. ii G. 366, where, however, the devises .ere devisee of reals and 

C roSts only. It spneare that the rule referriag si.eh words to the interval 
etween the date oi the will and tbe teeUtor's drath. wluoh is epplicable 
to pereonal eeUte (eee note («), p. 721. oafs), does not apply to tpfU of 
income of real catate ; see Ouim y. /)s Z*4vervt (ISTSW 5 App. Cas. 123, 136. 
132. P. C.; Cook v. Cook (i7u0). 2 Vern. 645. wIkt**, it appears, tbe word 
b^otten " waa oonstmed to inriude to b« begotten," as (o which 
ronsuuotion are p. 744. po$t; KdtUnoo* v. Eddowt (1862). 30 Besv. 60.3; 
but BOO IToodAouse v. Utiryik (1866). 1 K. & J. 362. 368. .160. 

(6) eVone T- OtUU (1811), I Ball & B. 449, 459; Htokm v. Hammond 
(1868), John. 2l<i. 212. n.: Holland v. BVwf (1870), L. R. Jl Kq. 91. 96; 
Re Coanry'e Tnui, .Voyere r. 5ff0f*cr. ttipro. 

(I) Shepherd v. (1764), Amb. 448. 

(m) Son title KxEcirrnM AKt> Admikistsstoils. Vnl. XIV., p. 274. 

(«) Shepherd v, Ingram, enpra. 

(o) On the birth o! another child, and tho cous^^quont f^bahk ^'nlorgc^ 
ment of the class, such child U not entitlnl to participate in income which 
has arisen prior to his birth (ifille v. A'om> (1860), 6^ea. 335: 5eoft t. 
SoofbofOMh (£arf) (1838). I Beav. 164). 

(p) Re Holford, Helford v. Dolford, [1694] 3 Oh. 30. C. A., ovesnUng Re 
Burf f- Arnold, [1891] 1 Cb. 671. and Re Adame* Adame v. Adame, 
(1892] 1 Cb. 329, and explaining JU Burton t IfiU. Banlie v. H aamn, [1892) 
2 Ch. 28, Brttiufow v. Aeian (1643), 2 Y. 6c T. Ch. Vm. 20. Raehfofd v. 
ffaelriMn(1862). 9 Hare, 476, and Kidman j. AtdaiofM<187lh 401/. J (C9.) 
869 ; Re Jeffery, AmM v. BuH. (1895] 2 r%. 577. 
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members of the oIash whose interests are Mnsmissible for the 
time being take the whole iDOome(j). 

( it .) Orot*p$ of fudiriduaU. 

1349. If the gift is immediate and is e sepsirute bequest of S 2 )edfic 
amount to each one of a group of certain child ren» who are to take 
as individuals and ui»t as a cla.is, primd Jack only those in existence 
at the teetator*s death can take^ and those coming into eiistenoe 
afterwards are excluded (r). The fact that at the date of the will 
or of the testator's death there are no members of the group in 
existence does not render future members admissible («). If such 
a gift is poet^ned, all those who come into existence before the 
time of mstribulion are let inO). The rulo is grounded on the 
inconvenience of postponing distribution until all the children who 
might >>e l>orn and the total amount of their bequests could bo 
ascertained (u), and accordingly does not apply where by the prO' 
visions of tho will lliiii hi convenience does not exist (tc), or is 
expressly contemplated by the testator (xr). 

( t .) Surviootihip. 

1360. The word ** survive " and its dorivativos ordinnril.v refer 
to the longest in duration of lives running concurrently ; they 
may, however, refur not to concurrent lives, but to the fact of living 
after a imniod event or {terson (o). There is no canon of con* 

(«) iu AooriU. SaUihify ▼. liurkU, {1898] 1 Cb. 6X3; Ho 
BoUltd Eotalu (1911), 106 L. T. 332; and see Stono t. UarrUon (1646), 2 
Coll. 716 (lum of Consols). 

(r) Gorbrond v. Mu^t (1689), 2 Vcni. 105 (child born after dale oi will); 

V. fircmhnm (1704). 2 Cox. Kq Cat. 38i (a legsoy ** to every child 
be hath by his wife E."'); (1833), 2 Sly. & K. 46; S.CmOD 

appeal (1863). 3 De G. If. &. (i. 390, C. A. (gift to *'each child that may be 
boro to certaiQ persems; a child en mfresam^re was hold to be included, 
but otUorohildienbom after the death of the testator were excluded); H. C., 
Mom. Townoend v. £aily (1800), 3 lie G. K. 6s J. 1. C. A.; ButUr v.Ltwo 
(IS39). lOSicp. 317 (under a gift to each of the children of certain penons, 
begotten or to bo begotten, children bom after the death of Che testator 
were excluded); v. //opbei (1842). 7 Jur. 311; ifaan v. rhomptrm 
(1834). Kay, 638 (‘'to all aud every the child and children "); v. 

Mutch (1878), 10 Cb. ,D. 26 ("to each of the children who ^aU Uve to 
attain'* twenty^one): In (he Will o/ Tbompion, i^roAe v. Maton, [1910] 
Victorian Law Reports, 251. 

(i) Afonw T. TXimpoon, lupra. at p. 644; Ropen v. JfvtcA, oupra, 

(1) A.^0. v. Crxepin (1784). 1 Bro. C. C. 386. 

i u) If own V. TKompoon. oupra. at p. 643; Rocen v. Xvfcb. supra, 
w) In Etouf T. flamr (1842). 6 Bear. 45. a luud was set apart out of 
which aloue the legacies in question were payable; a child bom after the 
testatrix's death was let in. 

\x) See Befflie v. Mdtekmidi (1816). i hfer. 417 (postponed gift; all 
members included). 

(vl Rc Delany (1895), 39 SoL Jo. 468; Taaffe v. Connoo (1862), 10 
n.L. Cas. 64,78; GHJ^LiddeU (1866). L. B. 2 Kq. 34Lp«r Lord Boitillt. 
M.R., at p. 344 C*<Jie person to survive must b^ living at the death of 
tin* person who is to-be lurrived"); St UtuiK Jackocn v. iVoman (1904), 
48 iioV Jo. 416. 

(s) Br niorj;;'i Ettaie (1864), 3 Do G. J. & Sm. Ill; ifeUor v. Baintrto 
Omu 33 {% D. 198. 210 : Bo Sing. Bing v. .V^, (19U] W. N. 90. For 
a djiousioQ of the uses of the word *'eiir4jve" sod of these eases, ww 
£'fi<ysi T. (1912), 14 Commonwealth Law ReporLs, 86. As to the 

effect of olauMM of oooruer is general, see pp. 795, 796, post. 
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struction as to the period to which snrviTorshii) refers apart from 
a context (b). 

1351 Id ca96:d where there is a ^t to a nunil)er of persons and 
the survivors (c) and survivor of them, or with U nofit of survivor¬ 
ship or in like words (d), or where there is a postponed gift to 
(wreoDB ^*8ur\nving/' thesnrvivorship is, in dofauH of any express^ 
intention of tho t^tatur(r), prmid facie referred to the period of 
distribution (/). Thus, tbo time hi question, whore Ihe gift is 
immediate, is* the death of Uie testator (/7), and where the gift is 
postponed to a life estate, is the death of the tenant for iite(b) or 
dead I <d the teBUtor, whichever last hap[Kuis((); aud Ibis applies 
whether the gift is of real or of personal eKtaUs(k). 

(b) lie ^euH, lUnn v. Brnn (1885), 20 Cb. D. 830.i:. A., per COTTON.LJ., 
St p. 844; 7iid«rwi«k v. TaUheU, [1003] A. C. 12U. 123. 

(«) A gift to survivors " maj vest lo a sole survivor (//sara v. Baker 
(18AS), 2K.& J. 383). 

(d) TFifry v. Chanfeperdri^, ()8S4] I 1. K. 200, 210. It is hrrosMiimed 
iUal such words are words of Kht bj way of purvljosiv and oot niordy wordi 
of iimitatiun (t/iid.; soe p. 7H1, peH). 

(<) Blackmure v. diw (1807), I Do G. & J. 455. 480. For examplos of a 
cuntoxt dearly sUowing suob intontion. sec irordnsoftA ▼. Wowi (1847), 1 
11. L. Cas. 120. 156; IrAtfs ▼. Bai:er (18Giq, 2 Du ii. F. J. 55 i and for an 
example of a eoutoit exoludiug tbo rulo iii ibo text, soe Kopen v. 

(1845), 9 Jar. 575. 

(/) CrippMy. ffVflooil(lBie),4 Uadd. 11, IS; Vortsy ▼. itisAordsow(1858), 
SDcO. D. 126.120 (whou yomigiMt child atlaiiiod twonty-ons); TFilsy 
V. Ckanicperdrtx, mvra, at p. 215. in He Jienn v. Bewi (1885). * 
Cb. 1). 830. C. A., Iii>wovor. ('otTON, L.J.. at p. 844. said that there 
no cauoii of C4>ustriirtion as to tbeperuH) to which survivorshin is reCen«:d 
oxcopt that ill .'^n immediato it was lu bo roferroil to the uoath of the 
testator, and if tliero is a Ufa ostate. to the deform in atioii of tho life ostate. 
la cartaiii early casos survivorship was hold, eveu in a postpoood gift, 
to refer to tbo testator's death; sou Rote d. Vere r. /Itti (1708). 3 Burr, 
1881; WiUen v. Boyiy (1780), 3 llro. Pari. ('as. 125: Doe d. I,ong r. 

(1823). 8 B. St C. 231; but the rule iu Cutfpe v. IPolooU. supro. has 
been constantly followed in England, and in Seo land has bt'su approved 
by tbo House of X/ords (Foany v. Heberteon (1362), 4 Macq. 314, H. L., 
whore Lord WestsUR t, L.C.. stated, at p. 319, that the rule of construo- 
tiou is the same in the jurisprudence of boib England and Hootlaud; 
Bovnnan v. Biwmoa. 11899) A. C. 518, 525. 526). » 

(0) Siriftaer T, PhiUipe (1730). 1 Eq. Cas. Abr. 292; Bate r. BueeeU 
(1829), Tam). 18 ; Aekford v. Hainee (1851), 21 J. (CU.) 496; Neaihwa^ 

Bud (1853), 3 Dd G. M. 5c G. 18 t /Toward v. Howard (1855). 21 Beav. 
650: and see the explanation of Biiuioa {Lord) v. Suffolk {Lord) (1707), 4 
Bro. Part. Cas. 574. in the bead note of the case. 

(A) Orivps V. Wideott, tupra; Be PouUaey, PouUneg v. PowUMy, [1912] 
2 Cb. 541. 544, stating the rule in Crtpj>i v. n'ofcoU, supra, aa “where 
there is a gift to A. lor life, with remainder to A., B., C. and to the 
survivors or survivor, the survivorship U ascertained at the death of 
the tenant for )ife“i Jtnour r. Jeuour (J80.S). 10 Vea. 502; JJlowiU 
V. RobfrU (1H41), Ct. 6t Ph. 274. 283; Tailor v. Seoerlcy (1844). 1 
CoU. 106; Wkitton v. Field (1848), 9 Beav. 388; Dufiee v. TAomi 
(1849), 9 De G. & 8m. 347 ; HtDonald v. Bryce (1853). 10 Beav. 581; 
Bfothwau y. B^, eupra: Be VriUkar^e Truei (1855), 3 Drew. 163: 
}7eam v. Baler (1856). 2 K. Ac J. 883 : He CrawkatVi Tmei (1868), 8 
De G. M. 4c G. 480, C. A.*; /TssAdA v. ifflymnts (1850). 27 Beav. 395; 
yMMV.i)anss(1883).2Diew.4t8m. 107. 170; .Voylor v. apAsow (J855), 
34 Beav. 571; Be Belfaet Town OonneH, Bx porte Sapm (1884). 13 
L. R. Ir. 189,172. • 

(i) Bpurrek v. SpwmO (1853), 11 Hare. 54. 

(b) & Orepeon'i Trust (1884), 2 De 0. 3. & Sm. 428; BnekU v. FawceU 


T8S 

San. B. 
Dsscrip* 
tloaiof 
DM 681 . 

Atoerialn* 
sent of 
sarvivon ax 
ptfled o< 
dJstrlbuUea. 




WllLS. 



OihtT KOMI 

of word 
^‘nrTlron." 


Scot, t 1852 . In cases where there is a gift to sereral personsi followed 
Osisrip* by an expreBs contbgont gift over on any event to the sorvivors or 
ttesof anrvivor, the eorvivoriibip may he independent of both the eon- 
Donee a tingent event and the period of distribution (i), or, on the other 
Swvlvornbip hand, may refer eillier to the period of distribution (m) or to the 
raMotifigent contingent event (n). according to the context in the particular 
case. 

oiberKQMi 1353 . The word ''survivors,*' however, and similar words may 
of woM ^ ID other tliasi the strict sense; thus, in a set of dispositions 
‘wrTiTow." fayoor of Severn! jM rsons and their children or issue, they may be 
used in a sense in a Inch the element of survivnrsbip involves not a 
survivorsliip between the named persons, but the subsistence of a 
line of children or issue, or of vest^ estatefiand iDtoresLe(o).or they 
may be used as meaning " others " (p). Such words may receive one 
of these conKtrueiions where tho context requires it, but not other- 
(nferenm wiso(^). Tims, after a gift to several children in tail, a gift over 
fpon vsriIMifl OQ tho death of any ol thorn without issue indefinitely to the 
eirriflw, survivors *’ in tail is construed ae to the " others," creating cross- 
remainders (r). Where the gift is to several persons equally for 
their roflpective lives and after the death of any to bis children, but if 
any die without children to the survivors for life(i), with remainder 


lnferen<*« 

fpon wiiMifl 
elfri ofu, 


(IS45). 4 llaTc, S36. 642 (mixed fund); Uovatd ▼. fVUint (ISHH). L. It. 6 
£q. 342. See the douhU m to the appUeatiou of the rule te rral relate in 

V Conm€9 naC2). 10 H. L. Cas. 64. 77. 

(l) Jtefemag eu; to lurvivorehip hetweco tho named poreous t. 
Baktr (I860), 2 De U. F. L J. 66). The court teaiie against a coostructiun 
involviog a gift of the whole to Iho laet lurvivor. parucularlj where there 
are wor& indicating a renancy lo con^moo, and attempu to dii^cover a 
lime to which the survivorship is rcferrable (Cambridge v. Bou$ (1866), 25 
B«>av. 402, 416). 

(m) CawbndM V. Ecui, typra; lU Pichworth, SnotfA v. Faril:fa4on. 
[ISed] I Cfa. 642. i*. A. 

(•) Crowds V. ^foas (1627), 3 Russ. 217. 

(o) Be FrieniTe SeUU^nt, CoU v. AZfrof. [1606] 1 Ch. 47. 64 (case of a 
deed). 

(p) WUmot T. W^moi (1602). 6 Ves. 10; Leake ▼. FotiasoA (1617). 2 
Mer. 363, 394 ; Smith v. (Ubarne (1657), 6 H. L. Caa. 376, 393; O'Bnen r. 
O'Bma. [1896] 2 1. R.'459. C. i. 

(o) Davidean r. Ihllae (1806), 14 Ves. 676, 676, where the construction 
** r»tbers U described as a forced eoDStruciion ; Winiericn r. Crtfu/ard 
(1630). 1 Russ, is U. 407 ; and see Cromek t. Lumh (1639), 3 Y. & C. (EX.) 
665; Leeminff T. SktrraU (1842), 2 Darn. 14. 24: Stead v. PlaU (I863I, 16 
Beav. 60 ; kann v. TKompeae (1864). Kay, 60 S. 644 ; (Tresnwcod r. Perey 
(1659). 26 Boav. 672: FeeiU v. IMhm (1660). 26 Beav. 654, 559; Pe 
^ofagnol v. Liardei (1863), 33 Beat. 008 , A$ to the *' stirpital" coustruc* 
tioQ, eee. further, p. 727. post 

(r) Ihed. H’«a# V. R«wiawr*pJU (1793). 5 Term Rep. 427 ; S»tf4 v. 
O^toiws (1667). 6 H. L. Cas. .376. Similarly, if the limlUtions prior to 
girt ever ate to a number of persons for life, with remainder to their 
and daughter! to strict setUemnnt (Cole v. Smtell (J646), 2 H. L. 
Ca- U6. 227; Be Tkarp'e BetaU (1663). 1 De G. J. & 3m. 453. C. A.). 

(t) if in such a case the sorrivoia rahe absolutely, there mar be miud 
for rsadtQf survivore, to respect of the last,«as "Icogest liver.’^aa to 

V fMler (1676), 45 L. J. (CB.) 669. followed iu DavuUan v. Kimpfe* 

nNlK 16 Ch. D. 21^ Be Fuaie, HorreQ v. Oieting (1689L 41 

Ch. D. 409 1 but see ▼. Tre»i (1690). 15 App. Caa. 546. 653; Re 
Iferlimsr, CrigUu V. Jtfoffsflwr (1666). 54 L. J. (CH.) 414; istow t. Aekew 
(IdM). 67L.3 .(cb.)629. 
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to fteir ohildren. withoot mon(t}, onlj ehildreo of Bunrivoft in tbe ^ 

ordinftrj sense can, u a rule, tike under tbe gift ov 0 r(»). Dewitp* 
bowe?er, to similir gifts there is added a Hmitatioo over if all tbe ttens ef 
tenants tor life die without children, then tho children of a Benaea. 

S redaceaaed tenant (or life luay participate in the share of one who 
iee without children after their parent (tc). 

In a case where all the shares in the property are settled and BtMtal 
there is a general clause of accruer on the death of each tenant for "UTlTella^>. 
life without children, all tbe accrued shares being settled in tbe 
same way as the original shares, and these dispoeitionB are followed 
by a gift over in the event of all dying without issue, there ih 
sufficient evidence of an intention not to use tho word survivors** 
in its proper sense, but to use it in tbe seiirie of thoee who survive 
either in person or figuratively in issue (a:)« 

(0 Sooh M, for examplei a further gift over; m the text, in/m. 

(tt) S 0 (Isee). 35 Beav. 338: ^ //orruv't A'ttcU, romfrH v. 

Orixfum (1881), 19 Ch. D. IBS ; }U Dunl^y'i TnuttimS), 9 L. R. Ir. 349, 

C. A.; lU (701 r. Iforroli (1808). 79 L. T. 313. C. A.; Olph 0 H v. 

OlpWl. [1003] 1 I. R. 323 : Garlami v. SmytK [1004J 1 1. It. 3S. C. A.; 
aud see 2^ BotPiMa, Re Lay, Wkytthead v. /lovUoii (1889). 41 Ch. D. 625. 

531 (tbe Ont rule in thie caim). A oontrarj iatontion id favour of issue niay 
be shown by a snbsiitutional gift, hut tbe word lurvivon may Dover- 
tholess have its ordinary moaning (IftUetU v. WilUUe (1848). 7 Hare, 38: 

Had^ V. i'ool (1805). 34 Beav. 349 ; UlundeU ▼. Chapman (1864). 33 Beav. 

S4S : Re liotieon, Raneiek y. Ifolt, [19I2J 1 Ch. 626, 633), aod without 
eonstruiug ''survivoriae " etbors,’* the words "their issue may moo a 
the iieue not of lurvivinc ohildron only, but of all Uie childret* (^1 
('orhell't Trulls (1860), John. 691, per Wood, V.*C., at p. 698; Re Jit-r. 
nan. Re Lay, Whytekead ▼. IfonUon, lupro. at p. 629). 

(«) Re iScvman, Re Lay, Wkytehead v. BeiUtim, eupra, per Kat, J., 
at p. 931; Hdrrtion v. Zfarruou. [19U1] 2 Cb. 136, per ^ZSHS-Il A an Y. J., 
at p. 142 : O'DrUn v. 07/r»iii, (1806) 2 1. R. 439. 405, C. A. The infer- 
oDoe made from the gift over, in pureuaooe of the nrwumptioo against 
inUetacy (sco p. 663. unli), is that the ob]cc(> of ilio teelator'e bounty 
previou^y named shall between them lake ms tire mate in ev^ry state 
of oircuiustances conaisLcnt with tbe gift ovor no*, taking effect (O'Jfrien v. 

O'Rnin, supra, at p. 466). Cbildrea of prcdcccHSod lonoDii for life do not 
take merely on account of a direelion that aerruifig shanw aro to bo takuu 
in tho satDc manner ae original shares ; a rule to Oic contrary laid dowa 
in Re Batman, Be Lay, Wkytehead v. liimUtm, eupra, at p. 632, is dis¬ 
approved io Uarrieon v. Harruert, ewpra ; indmrich v. TaUheU, 7*atekeU v. 
ralcAiR, IndertDiek v. /luiinpidli. [liKHl 2 (^h. 738. V. A.; i*. C.oa appeal, 
tub non. Indenciek v. TaUheU, (11K»3] A. C. 120; and sue Re Bootm, 

Roteden v. Region, [1899] W. N. 260. 

(z) Re Bonn, Berne. Benn (1886), 29 Ch. D. 839, C. A., per CoTTOV.L J., 
at pp. 844,845, explainiDg Tfaile v. Litdewood (1872). 8 Ch. App. 70; Wake 
V. Varah (1876), 2 Ch. D. 348, 368. C. A. ; Re BtUom. Bnekinan v. iitU, 

(1901] 2 CL 169. The fact that some only of tbe shares are settled {Lueena 
V. Lucena (1877). 7 Cb. D. 255, C. A.), or tliat the ultimata nft over k OQ 
the deaUi without isene of some only of tbe fimt taken {Re HoWm Borwtek 
V. SeU^ [1912] 1 CL 626, 633), is aot saftcient to give this meaning. In 
older cases the word was in such eases said to be aonstrued othen** 

[BeOand v. (1861), 29 Beav. 498; Re Keep'e W<B (1863), 88 Beav. 

122 ; Hurtu v. Merean (1866). L. R. 3 £<). 162: v. ^egofv (1869), 

L. E. 8 Eq. 78: Re RoW'i BRaU (1874), 43 L. J. (cn.) 347; iiistf v. 

Aihett (1888). 67 L. J- (C0.)629); but is many of these 1 aM all the other 
stooka were in fact sorriTisg {Be Bilhan, Bnekanem v. Hal, enpra, ^ 

Joyce, J., at p. 176); and ae pointed out in WaiU r. Li tt Uieead, eupfoioy 
Lord ftsiBomirs, LC., at pp. 78. 74, it is not necessary to adopt the 
omaiag othersis euoh eases; k k luffiokot to taaa ** survivors' 
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Bitoilnrly, w gift over to the ‘'others "(yX ^ ''remaiD* 
(a) of H liumber of persoDe after a gift to each or one of them, 
is oot read as meaDing surrirors," unless it is DeceflSftr; in the 
context (i). 

(ri) AlUrruUm Ihtiftn. 

1364 . Two or more gifts may be made to take effect aUernatively, 
as, for example, in rcrtam mutually exclusive events <c): thus, 
a gift to A. or li., where A. and 6. are doueea, descriliod or 
named, and mutually exclusive (rf), is an alternative gift. In the 
expreaiion of such a gift there is generally a contingency implied, 
oven if not exprcK><e(l; the court cannot in grnerat give effect to 
such a gift unless first informed os to who are the alternative 
donees, and as to what is the relationship between them, and 
gouerully as to the ciiTumKlances, so as to be able to determine 
what that implied contingency iH(r). If such a coTUirigency could 


as meaning *'surrivijig in |>cnv>n or in (IVnils v. Vorak (1876), 2 

<11.1). 34S. r. A ,per Jaues, h i , at p. 30S). I'hU ' onstruction.howovrr, 
has beun dissented fn»m in Ireland {O'JfrieH v. O Jirien, [lSd 6 ] 2 }. H. 
450, C. A.), and lias la^eii dcscribtNl as '* forced and fanrifuJ'' {h'ina v. 
FfO$t, Underwood v. /Vice V- Fro$t, Ploadry v. I'roil (IS90), 16 App. 
roB. 646.1'. r., per Lord MACNAOnraM, at p. 563): and it is not clear that 
tbo word *' survivor "eon pro]H*rly be so construed, nuless tbo lindtalioni 
are expressly framed to as to pr^uco that result iXe Uobton, Lfurwick v. 
Uoli, [16)2] 1 <'h. 626. per raKKSR, J.. at pp. 032. 633). Fur a similar 
cas(' where on the context of the will the uruiitar}* mrAihog of the word 
was adhered to, see Ifrowne t. ^ineford (1667). 1 I. H. Kq. 384. 

(V) fis (’Aaslun, ('hosCoR v. ^Mgo (1861), 16 Ch. D. 218. 223 (there held 
in mean '* children other than fbildren wbi» dti^ ur have died wilLout 
leaving lawful issue '*); v. /*err (1643), 7 Jur. (context oontarn^ 
iug Hurvivurx). Tho '* ofbori sufriviog" of a niimbor of persons may 
aivi»rding in tho outitext mean " tlien surviving'' {DeckwitA v. BecilirtiA 
(1876). 30 r.. T. 126. 0. A.lor ^^utbers*' {He Amcid'e Trusts (1670), L. It. 
)U Kq. 262 (but os to this ease rvo now the eases cited in note («), 
p. 727.flafe)). 

(o) He Hpedk, Spnik v. Hpeck (1012), 66 Sol. Jo. 273, not fulluwing 
Sheridan v. O'Heilh, 1 1. )i. 386. 

(A) lie nnrjen t Trttete (1677), 46 L. J. (cii.) 605; Siantrv v. fypNd, 
(1913) I 1. R' JTO- 

(c) It has flrei to be dstenninod in all casce ahether the second gift 
(as. for vxamjdo. whore it is (o take effect on death of the first duooe 
wiilioot issno. or leaving iHsue) takes effect by way uf enoeesaion to the 
first gift, or is an alteruative to the firet gift {Ware v. TV'oTson (1655), 7 
De {j. M. L, G. 248, 268; and see Uaiek v. Haifk (1666). 20 Beav. 106; 
Parsons v. Coke (1658), 4 Dn^w. 296). An executory liimtation to take 
eject on the donee dying under eertain cireumstaoces, as, f(»r example, 
leaving DO issue, may tale effect od the death of the donee under tboee 
circumstances during the life of the testator, and therefore as a substitu* 
tional gift; see pp. 729. 730. post. As to the effect of successive limit#* 
tiuns of penonaity to noboru persons by means of estates tail, see pp. 766, 
7T0. poll. 

(d) There may be Cases, such ss gifts to "heirs or next of 1^" where the 
terms arc used as applying to one olaas, and not ss alternative (Loumdsi v. 
fftops (1790), 4 Yes. 649 i Be Thampeon'e Tr%i(f (1876), 9 (A. D. 607). 
If B. is (he general term for a large class (namely, " descendants **) of 
wbidbA. isanvnumeradoo of members or asub*<Iais(Damsly, "ohildren"), 
aod the i^t U to " eacfa'h! A. or B./' the gift is not void nut todude# all 
B.; and^' or" need not be altered; see ffotty r. SoOp (1659), 5 Ju. (n. s.) 
36 } Okp T. Pmarngfoa (1666), 7 8 im. 370. 

( 4 ) Sea 066 a (e), p. 646, aals. 
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no\ bA implied, the giffc» reed as saoh, witboat alteratioD (/), where 
A. and B. are mutually exclasi^e, would be Toid lor uncortAiDty((r), 
unless it were either cluuitAble, in which case Iho court is able to 
determine the mode in which the gift is to take olTectC^), or made 
by way of a power of appointment (0. 

1356. The contingency which is generally expressed or implied in 
alternative gifts refers to the death of the firet^namod donee before 
some particular period, for example the death of the testator or 
some other period of distribution; it is inferred that the intention 
of the testator is that the first donee is to take if then alive, and 
that the second donee is to take it tlie first does not survive the 
particular period {k). 

It is not necessary that the gift should be eipressod disjunctively; 
thus, a gift to a class of persons living at some {karUcular time and the 
issue of such of them as are Ihon dead is also an alternative gift(0* 

1356. In whatovar language an altornalivo gift is expressed, it 
may, accardirig to iU const ructioTi, he either original or suh- 
stituiiona! (fit). A gift is al torn alive and HiiUtiluCional whore the 

(/) ** Or may be alterud to ** Mid il nei iisaiy, and iu AoourUftiu^^ with 
tlio wliole U'ill (/^VJwirrfitea V. Spnwg (HIS). 1 P. Wms. 4J4; Eccard v. 
jTrssAis (17U0). 2 Pox, Kq. Cas. 213 ; IturriHg^ v. Ftrgui^ (IS22). Jao. GS3; 
J^artnn v. Knight (lH4e), la Sim. S3 ; JU Turney, Turney v. 

2 Ch. 739. 740, C* A.: i*oo. generally, p. 670. onlO: but this w nut dooe 
if the gift can bo road a** a MibKliUitioiial gdt uu ii»me oemtioguDuj 
{Speckman v. (ISCO). S Hare, ISO); and sou nute (k), ia/in, 

(a) idtckardien v. Spraan. lupra, per Jxktl. M.U., at p. 434 ; fs 

T. Uroome (1802), 7 ves. 124, per Grant, M.K., at p. I2S: KUnlu. Warren 
(1847), 15 626. 623; as io anoortointy gonoraliy, see p. 678, anU. 

ik) fU Delwar CharitaUe Tnuf, [Uy7J 2 Cb. 163, 167; sou lillo 
ClURITJKft. Vel. IV.. pp. 146 «t eeg. 

(t) Lon^ffiors v. IirwiMC, tupra. In such a cose, wUoro tboro Is no 
appointment and no gift over in didanll of api uinimHil. tfao gilt goen t«i 
tbo donees A. and II. equally {l*enny v. Tar^ (1848), 2 Ph. 423 ; 
WkiUU Trueti (1860), 3 ohn. 6 36); see. generally. 11 Uo ?ow ars, VoI. X X111., 
pp. 70. 71. 

(k) v. iVtiy (1843), 3 Haro. KC. 93; Corey ▼. Carey (1857), 6 

1. Cb. B. 255: TKcflriMlry t. KoxhaU (1863), 1 Do (I. J. itSm. 605; Re 
Pearce, Saeltteod v. Ptam (1912), 66 btd. Jo. 361; oompHro Bowman 
y. Bowman, [1899] A. C. 518. 523. wboro **or'' was held to moan 

whom failing,** and Lord Watsok. at p. 523, said that Dio point to bo 
doterminod wds at what period of time the testator must fjo held U have 
iutended that tbs right of the institute should oomo to an end if be was 
not then allTO, and that the right of tbo oouditioual iiistitote should 
emerge. Thus, a gift to A., with a substitutional gift to his children or to 
his issue, takes oQect in favour of A. if be it living at the period of dis¬ 
tribution {Moniagu v. A’wesUa (1826), 1 Buss. 163; Jones y, Torin (1833), 
6 Sini. 255; Wkiteher y. Ptnley (1846), 9 Beav. 477; Vhipckaee y. Siwipeon 
(1849). 16 .^im. 485: PsiUsy y. PeuUy (1850). 12 Beae. 547: Sparks v. 
Jtsiial (1857). 24 Bear. 218; JfarpttoM v. //oU (1864), 10 Jur. (8. 6.) 89; 
EoUand v. Food (1870). L. R. 11 £q. 91), and in favour of bis ohildreo 
or issue if he is not theu liriu {Daesnport v. Jlanbury (1790), 3 Tee. 257 ; 
OirdUsions v. Dos (1828). 2 Sun. 225 (A. or bis hoin); Soluhiry y. PeUy, 
supra: Ee Porisr e Trusis (1857), 4 X. dt J. 188). 

(J) Bs Coafdsm CoaidewT. OoiUsn, [1608] 1 Ch. 120, 325. 

(») Thai.agift preoedsd by the word ** and " is not aeoMarily original 
(Bwry T. Bum (1879), L. ft. 10 Eq. 346. per James. V.-C., at p. 348. 
obesfTlQgoD i^Merrieki* Twls (1866),L. B. f Eq* 551,509). Bee Jfoynord 
V. Frtfhl (1658), 26 Boar. 295. 
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interest which the alternative donee is to take is by a prior oianse in 
the will given to first donee (n), so that the eecond donee merely 
stands in the place of the first if the latter is not capable of taking on 
the particular contingency in contemplation. A gift is alternative 
and original wWe the mterest which the second donee is to take 
is not by a prior cluase given to the first donee (o). 

Id the case of a Jevise to a person and his heirs (p). or to a 
person and the heirs of his body (g), or of a bequest to a ptfson» 
his execntors or a4]miDiBtrators(r), the gifts are not substitutional^ 
and the death of the named person in ^e life of the testator does 
not enable the heirs or the executors or administrators to take as 
purchasers under the will (s). 

1357. In the case of a gift* whether immediate or postponed, to 
a person or to a group of individuals (f), a substitutional |pft 
applying thereto as a rule takes effect on the death of the prior 
donee before the death of the testator, or other period of distribu^ 
tiou(aX even where the prior donee is dead at the date of the 
will (b). Ad exception anscs in the case of postponed gifts (c) to a 
legatee ^ or his oxecutors or administrators'' or to a legaieo "or hie 
representatives'' where these words have their teclmical sense (d ); 
in such a ease the presumption is tliat the gift is simply another 
way of giving the legatee a vested interest on the testator's death, 
and is not a substitutional gift (c); and the reprenetitatives do not 
take if the legatee dies in the life of the tostHtor(/). 

(n) L<np1iUr v. Buck (186S), S Drew. Sf Sm. 484, 404. 

( 0 ) Ibia.; JU WcclUy, Wcrmald v. KocUcy, [1003] 2 206, 200; and 

seo iittwvod V. Alford (1866), L. R. 2 Kq. 470; Buri r. Hifiver (1873), 
L. R. 14 Kq. 160. In Re Parton$, BUbir v. Pareoae (1604), 8 K. 430, 
such a gill ww called a gift in ^ori-substitution. 

(f) BnU T. Ridden (IW). PlowU. 345 : Tfamer ▼. White (1782), 3 Bro. 
Pari. ('aa. 435, overroiing the diduu^ of Pophih, J., in Fuller t. FuUer 
(1506), Cro. Elis. 423. 

(g) Coee (1501), Oo. Elis. 243 : HuUon v. 8imf$on (1716), 2 
Vcm. 721; bmn d. Rat^ffe t, B^ehom (1796), 6 Term Rep. 512; Doe d. 
Pwraer r. Keit (1702), 4 Term Rep. 601. 

(r) BiUett v. Dooa^ori (1705), I P. Wms. S3. Ae to gifts to a person 
** or " hii exeoQtors ano similar gifts, aee the text, ta/ro. 

(i) Ai to lapee generally, aee pp. 607 ^ le?., ante. 

(t) That is to say, a number of persona taking net as a class but as 
iDdividualf: see p. 724, oafs. 

(o) Lejmtue t. (1837), 2 Ken, 701; Ite v. Kina (1652), 10 Beav. 

46, 64; AiAlMg V. KnowUe (1656). 3 Drew. 693 ; v. Rmithson 

(1666), S De 0. M. ^ 6. 604; Bs Truii (1S56), 26 Beav. 263; 

}oiwv V. Frffwin (1864), 3 New Bap. 415. 

(A) 29$ r. King, $upr9: Bannom ▼. 8im$ (1658), 2 De 6. St J. 151, 
C. A.; Eobgen v. IfeaH (^1670), L. B. 11 £q. 48. 

(c) The ease of immediate gifts in aiioUtf language follows the ordinary 
rule of substitution^ gifts {Gittingt v. B DemeU (1834), 2 My. B. 69); 
see the text, supra... 

(d) p. 766, peel .* where persons designated by these terms are 
teteadsd to take Mnedoially, they take by substitiition (WinjfitU t. 
WiMf^id (1878), 9 Ch. D. 658). 

U) Bi Poi^*i Tr%$U (1857), 4 K. A; J. 188, psr Wood, T.^., at pp. 
IM, 298, «x^aialng the^aaes eited in note (/), wm .* Thompeen v. WAm* 
6^^1869). 4 De 0. 4i J. 490 (poetpo&emeot for two years afte teitat^*s 

{ft Certyw v. PfMeh (1799), 4 Tee. 419 ; Botw v. Oooh (1824), M*Cls. 
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1858. In ca8C8 vhere the original gift is to a oUse tho teoia^ 
is primd facie conBidered to ^fer to li\*ing i>erson8, and sot to 
persoDB alreadv dead at the date of hie will (p). Where the gift ia 
immediate and not poatponed, a sobetitQtiooal gift on the dew of 
an; of the claas to a corresponding snbstitnted donee in general 
takes effect on the death, before the death of the le^dutor, o! anj 
who were living at the date of the wiJhand who if they had survived 
would have taken as members of the class (li). Tlie substitutional 
gift, however, fails where the corresponding original meml)er of tlie 
class was dead at the date of the will and therefore could not have 
taken as a meiul)er of the class under the will (t). Tbue, if the 
original dont^es are a claes of parents, and there is a subetitntionul 
gift of each parent s share to the children of that parent and one 
parent is dead at the date of the will, the children of that parent 
cannot take (k). 

1359. llie gilt to the children, however, may be that they are to 
take, not simply the ehare of their parent, but the sliare of tlieir 
parent coinpuW on tbc hypotbeHia that he would have taken under 
the original gift; a gift iu such a form conetitutes an independent 
original gift to such children and not a gift by way of suhNiitution, 
and the children may Uvke although their parent is dead at the date 
of the will (0* 


16S: aud BM Ht TarA4r(ld05), 2 lirrw. &; Su.soi. Himllsrly in cast* of a 
postponed gift to or bis heirs," wlieie the word ^hein" mused ih i^o 
•euie of ** repreMUtifea " (I'tdueU v. Arid (iei8), 3 Madd. 403), Uut 
not wboro the word ti UMd in the sense of persons eniitJod as oo mtesUui;; 
iu such a case the heirs taks as pertena 4f$ignat<e {Ri PorUr'$ TiwU 
(IS57), 4 K. Se J. 188). 

(o) IU Uokkkm* frusti (1869). L. R. 8 Eq. 643,649; IU U^uther, Orovt$ 
T. ifMt&er (1890), 43 Ch. D. 669. 573, 0. A. 

(8) lie Bttp^oard, Cnerv v. Ltihptwod (1882), l'< Ch. D. 470. 

(t) See the coses cited m aoto(k), infn : ("9u. kurtty. Varter (1852), 13 
Beav. 431, 427 ; 2ve v. (1852). 16 Bcst. 40. 53 ^ Cengreve t. Painer 
(1863). 16 Beav. 435: He BWs {Ann) H tU (1802), 31 Beav. 823. 

<k) CAris/opAerson r. iVoyfor (1816), 1 Mer, 320; Bnlter ▼. Ommanep 
(1828), 4 Rust. 70, 73 ; Qray v. (?orn»aii (1843), 2 Kaiw. 268 : B» ifofeAAtis* 
TrutU, lupro; Atkim^ t. Atkinson (1872), 6 1. B. £q. 184, 168 ; AsUsy 
▼. BUsf (J878). 38 L. T. 471; Re Barker, AimOA v. SamMe (1882), 47 
L. T. 38; Be Wekrtcr'e BeiaU, Wulgcn r. IfeUe (1888), 23 Ch. D. 737 : 
Be Chinery, Chinery v. HiU (1889). 39 Cb, D. 614; Be Jfueiher, Onvee 
V. ifusfAsr, eupra: Be Wood, TnUeU v. MviUe, [189418 Ch, 381. C. A.; 
Be OAlsr, Offiier r. OffiUr (1900), 83 L. T. 758; Oortinfe v. MaJiUtedi, 
[1907] A. C. 226; Be Cepe, Croee v. Cross, [1908J 2 Ch. 1, C. A.; and 
see & Kirkpatrick, Fergueon v. Kirkpatrick (1912). 12 State Keporti, 
New South Wales, 282. The dedsions of Stuart. V.*C., in Pareone r. 
O^ifo^, Tarry T. ^ikvrry. Ex parte Tarry (1864). 10 Jar. (K. 6 ) 231. and 
Pmipe 7. RAdftpi (1864), 10 Jtf. (h. S.) ) 173, and of Haums. V.-C., in Be 
PoUer\ Tfttsf (1869). L. B. 8 Eq. 52. Adume t. (1672). L. R. l4 

Eq. 246, and Be LacaeU WiB (1880), 17 Ch. D. 788. which are founded on 
a view thiU d^rifCspAsrisa v. Saylor, npra, should not be followed, are to 
this eiteot of DO autbonty; bat may pernaps be supported on the peiticular 
eontexts of the wills in queetien ; see Be liaUkkue^ TrueU, enp^. 

(I) ZertMv. rAoMs()8dl), 1 Drew.&8in. 497; RsCAepsiea*sw 48(1863), 
38 Beav. 382 ; Be Wockick, Harris v. ^oms (1879), 11 CL D. 663 ; Be 
Chimery, Chinery r. HtR (1888). 89 Ch. D. 614. per Qaivn, J., atp. 618 : 
Be Pareone, BImt t. P«f» 0 M (1894), 8 B. 430, 434; Be XaoiA^. Verne v. 
Aernsofi, [1908] 1 Ch. 117: Be MeUaife, MtUalfe r. EmU, [1909] 1 Ch, 


m 

dan. a 

ttmoi 

OOBMt. 

Gifts to 

eltwwi 


OIfU to 
cbitilna. 



Wills. 


m 

swr. a. 

Dsicrip- 

tlODflOf 

Dcoees. 


CoBpoilte 
cUwof 
(i4r«fita ud 
iHue. 


POAipOlWlI 

fifu M 1 

OlftM. 


Further, even where che children are etpressed to take only (heir 
par6Dt*fi share, the class of children, according to the eonstraetion 
of (he whole will, may be ascertained, not by reference (o those 
parents only who could take under the original gift to parents, but 
by reference to all the parents, whether eventually capable of taking 
or not: this, again, is an original gift to such children (m). 

1360. Id cases where the gift is framed aa a gift to a composite 
class, formed of a class of parents living at a certain period and a 
clasH of children i»f parcnta then dead, there is primd facie (n) an in* 
dependent and original gift to the latter rtaas of children, and 
children of |»arentH who were dead Iteforo the date of the will may 
takeOO well aa cliildren of parents who died after the date of 
the will but before the testator. 

1361. In the case of a pos(|K>n6d substitutional gift, where Uie 
doneoH under the original gift are a claHs.and the KuliHtilutioual gift 
corresponds to the various members of that class, the testator is 
considered to be providing for the death of members of the class, 
between his ownd«ukth or the time of ascertainment of the class and 
the period of distribution or the time when the gift is to come intfj 
possession (p). Accordingly, it is primd facie only in respect of 
imrsons who are iiHcertuintrd ne meniborH of the cIohs, and capable 
of taking under the gift, that KuliKtitiition is ofrtic(rd( 7 ), and as U> 
ILose who die l>efore the testator or before the lime when (ho 


424; ita Sfckti, JiarUfv v. (IfH)?). 52 Sol. Jo. 11; Ite Tafihr. Tayhrv. 

IVki/a(lOU).ri6Hol..lo. 175: R$ IKiUiama. [11M4] 1 Ch. 

210. affirmed,LION] 2rb.OJ, A. Lorivf v. Tkfmat (ISOI), 1 Drew, k 
5irt. 497, is not aRvt'icd by Garrinye v. MahUfedt^ [1907] A. C. 225. aod 
i« ivcogaifcd M an auijjorily in Jitirmelwyh T. Cooper (1905), [1008] 2 ('h. 
121. n.. 125, n. L.; ttvc Re Lamhert^Comi v.ifamaoa,[IOOs) 1 \:U. { 17, per 
Kvk, J.. at p. 121. 

(m] JarvU v. Pound (1830), 9 Sim. 549 (alternative gift to (be childri*u of 
any ** Rons and daiigblen: even though some violence *' was done in 

assigning n siisre to the parents); Loring v. Tkomae, $upra (''any,”of 
paronU); Re SMoy'i TnuUi (1877), 5 Cb. I). 494, 50) (where it was said 
that *'a)i and every *' tiie parenfa must mean *' more than two ”). In lU 
Mrlcolje, MottxUfe ▼. EorU, [1009] 1 Cb. 424, Jotck. J., at p. 426, sug« 
gested a distinction between a gift to children and a gift to a class of 
another description (such as nephews and nieces) where the testator might 
not have tncans of knowing the state of the family. 

(n) For vases of eoutrary iatootlon, see IVaugh v. TTavgk (1833), 2 
&ly . K. 41. where a direction as to tho childron's share conliin^ the class 
W oliildicu ; Re Tkompson*$ Trvete (1854), 5 De G. M. k G. 280. 

( 0 ) ▼. ffarfnn (1835), 6 329; Oik$ v. Gile$ (1837), 8 

Sim. 300; ifiul v. Baker (1^7), 8 Sim. 443; BM v. (1839), 2 

Bcav. 308; Goikelt v. Hclmti (1843), 3 Hare, 438; Coultkurei v. Carter 
(1852). ISBeav. 421; Hafdtfin v. Rogtr${Wy^). 3 l>aG. M. k 0.849. A.: 

V. AteAss (U58), 3 Drew. 441,447 ; Be Favldin^e TVusls (1858), 20 
Beav. 263; Re Jorda^'e Trmte (1863), 2 Kew Rep. 57; Beaeman t. Pearee 
(1871), 7 Cb. App. 275; Re BforrUon. {1013] Vtrtorian Law Reports, 348. 
(p) Ht OUbM, Daniel r. ifafOsvs (1886). 54 1*. T. 752. 

"'^0 detanmne whether the substitutional bequest ii to take effect 
on the dfsth'of aay pa^cular individu^, von must first inquire whether 
be was a membra of ibe olaai at all” (Rs PorUr'e TfueU (1857). 4 K. 5; J. 
188, par Wood, 7..C,, at pp. 191. 102, cHijig /w v. Kit^ (1862), 16 
Beav. 46b 11 m lobctatutioaal gift took effect in v. uilion {1S66X 
15 W. R. 193. 
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olaBB is to be ascertained, the sabetitutional gift faila(f^. II, Saor.B. 

however, there is no gap ^tween the tiioe ol aacertainment of Owurip* 

the class and the time of distribniion. persons iQbatitoted for tio&BCf 
doneee djing in the life of the testator, even before the date of the 
will, may be let iQ(s). 

On the other hand, a postponed alternative gift may be so framed OriiJaal 
that the donees are to take as oripnal and not ealmtitutional 
donees, for example, on the hjpothoxU that the persons for wlumi 
they are alternative were aseertained mem^rs of the class ol first 
donees; and accordingly these alternative donees may take 
in such a case, although the members of the clase of first doueea 
predeceased the testator (t), 

1362. Conditions attaching to a gift do not pritnd faeir attach ConSmooi 
to a gift alternative to it, whether original or Butwtitutional(tt), 
although in the case of substitutional gifts it may much more gnh. 
easily Tte iDferre<) that thnj attach than in the case of alternative 
original gilts (m*). Thus, it is not in general noeoesary, unleSH the 
tostator so provides, that an alternative donee should survive 
the period o! distribution in order to take, whether the gift id 
original (x) or sabHtitutional (y); nor in an alternative and original 
gift is it in general oeceaaary. unless the testator so provides, that 
the alternative donee should survive the person for wlioin ho is 


(f) TAcrnitfti t. ThornhiU (IHIO). 4 Madd. 377 ; NeiUm v. 

(1879). 27 W. R. 936; lU //aftaam. //oddeitey v. //aanom, 11897] 2 Clr <; 
lU l^Ucn. Ihb^Uon V. Ibb^on (1803), 88 L. T. 461 (to the child or childr»Q 
of J. and H. or ihsir heirs "). Soe the rule eUo stated in Ip$ v. Kiny 
(1852), 16 Rear. 40. where, howoror. rhe authorities cited refer to aouther 
point; Ashiiw v. Snowier (1856), 3 Drew. 593, 595 ; compare v. 
fan (1838). 3 V. dc C. (BX.) 328. 

(i) hiiny V. Ot«ae<sloiid (1837). 26 Deav. 26. affirmed, 4 De G. 6^ J. 
477. C. (to prnons " then living or their n*, rdeentativee); Jls Phi/ps* 
Will (1869). L. It. 7 £q. 161 (to persons then " or their heirs). 

(0 V. Smiik (1837). 8 s!m. 363; //adtryhan v. PuUMyA (1870), 
L. R. 9 Gq. 395. lu CMint r. Jakwn (1H35). 8 Sim. 366, n.. tbs gift was 

K reference to a prior gift to iadJviduaU; soe Rs //annam, //adaWssy t. 
mnom. fupra. ptr NoatM. J., atp. 45. * 

(u) iforiia V. H^lyaU (1866), h. E. \ n. L. 176: see Lp^n v. Oaoard 
(1846), 16 Sim. 287 ; n<irkir v. Barkn (1852). 5 De G. A; 763; Be 
Ttu$U (1857). 3 K. Ac J. 280. 285; H4 WiUtMn't Tnuto (I860), 
lJohn.&H.299;BsPeU's7nMf(1861).SDeG. F.ArJ. 291. C. A.; 

V. Buck (1866), 2 Drew. Sc Sm. 484, 496: for cases where the oontunocy 
of the first gift applied to the alternative gift, see fU Kirkmt^n'i fruits 
(1859), 31)6 G.A^J. 558. C. A.; BsnnsUi. Ifsrrisioa (1843), 6 Beav. 360; 
8MttA V. Palmer (1848), 7 Hare, 326; MacOngory. JfocGrsyor (1846), 2 
ColL 192. Id so far as these latter eases do not depend on the particular 
contexts of the wills there in question, they are aiaapptoved m JforitA 
T. Holsts, supra. 

(w) ifaffia T. Holg(sU, supra, par Lord CiiBLMSPOit 4 , at p. 187. 

(x> Thampsan v. Clire (1857). 23 Beav. 282 : Martin r. UolgaU, supro; 
fU IrooUsy. Wormald v. WsaOep, [1903] 2 Cb. 206; aod see note (8), 
p. 729, ante, note (o). p. 330. anis. 

(y) Jtfoetera v. StcUi (1850). IS Beav. 60; Be BaUrfi5y't TrusU. [1896] 
I I. R. 600 ; Be Brodhury. wing v. Bradbury (1904). 78 Lu J. (cii.) 691. 
Tbe doubt expressed on this point in Crauss v. Ceopsr (1860). 1 John. 
& H. 207. p4t Wood. V.-C., at p. 213. was reeoghliod by him as 
unfounded in Be Jtfemsii* TmsU (1866). L. R. 1 Eq. 651. 668. For a 
ease of oontett to the contrary, lae Be Kirknusn^t fruit (1869), 8 De G. Ii 
J. 368, C. A. 
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alternative (a): in a aubstitaUoDal gift, on the other band, it ii in 
general necemry that the sabetitated donee ehould sorvive the 
pereon lor whom he is eobstitiited ( 6 ). 

1368< Subject to the above, the claee of enbetituted donees 
is ascertained according to the usual rules (c). Whether the 
members of classes taking under original and subetituted gifts 
may take concurrently depends on the correspondence between 
the members ol tln^ classes respectively. A gift to a class of 
parents or their ehildren, or parents or their issue, is construed 
as substituting ior each parent his own children or issue, 
wherever the conteit allows that construction (d); thus, when 
there are words denoting an intention to divide the property into 
shares for the pariH)se of substitution(e), the parents surviving the 
ptriod of distribution and the children or issue of parents dving 
i^ufore that period (/) then take concurrently. Otherwise, where 
the original and substitutional gifts are lK>th to classes, and there is 
nothing indicative of a substitution for a member of the original 
class of a corresponding ineiuber of the substituted class (^), the 
gifts are mutually exclusive, and if any member of t)w original class 
survives the period of distribution, no member ol the substituted 
class can take (A). 

In the absence of a contrary intention Iteing shown (i), the 
substituted donees as between themselves are joint tenaDts(/r), even 
where the original donees are tenants in common, and therefore as 

(a) Lyew v. (1840), 16 Sim. 2S7 • Lanpkm v. BseJi: (1SS6), 2 

Drew, it 4S4. 40S; Htntnutn ▼. l^carn (1S7I). 7 Ch. App. 276: Bt 
tfooUsy. Womald v. IPsoffry, (tSOS] 2 Oh. 206: hat tee He Jcnlan'e 
TrueU (1863). 2 New Kep. 67. For cases of ooulrarj iateatioD, shown bj 
(ho will, seo f?arirr v. B^ktr (1652). 5 l>e 0. L Sm. 763. 

(6) rAompffOfi V. CfiM (1857), 23 Deav. 282 ; Cr<me€ v. Cooper (1859), 1 
Joliu. ff. 207 : Jjanvkier v. Huek, supra; Re Turner (1805), 2 Drew, kt 
Sm. 601; lie Merri^ke* Trusts (1866), L. K. 1 Kq. 661, 660. explainodin 
Be Woolley^ irormold ▼. Woofley, eupra, at p. 309. 

(c) ^p. 714, aafs. Thus, the cla^ is oAcertainod at the testatur's 
deatJi (/vs V. Sing {{$62)p 16 lieev. 46 (cliildreo); He /Mi/ps’ Will (1S6V), 
L. K. 7 Eo. 161, 164 (ban. in tense of next of kin); WingfiM v, Wingfield 
(1679), 9 Ch. 1). 668 (bein)); subject in the ease id a postponed uilt to 
letting in members of the oUm oomiaa into existenoe before the ]) 0 riod of 
diitribatioD (lU ^tMsy's Tru$U (1877), 6 Cb. D. 494 ; Be Jonee'e EetaU, 
Hume T. Lloyd (1878), 47 I*. J. (Cfl.) 776, not following Uohgen y. Beale 
(1870), L. B. 11 Eq. 48, on this poiot). 

(d) Sa Coley, Gil>eon v. Oibeon, [1901] I Hi. 40. 44; Be Alderton, Bngket 
r. Foadsfspflf. [1918) W. N. 120. 

* (s) Be Gilbert, Dofisel T. Mailhewe (1686). 64 L. T. 752. observing upon 
Be Dawa' rmsft (1876). 4 Ob. D. 210: Re MUee, Milet v. Jfifsi (1889), 
61 L. T. 369. 

(/) If all of the original elase sarvire that period, the substituted class 
ue excluded {Be Co&y, Qibeon v. Gibson, tupm, at p. 63). 

( 9 ) As, for instaioe, gfifta to childreu ** or their heirs (Pwilosen ?. 
xo/bwb (1870). L. B«^9 Eq. 268). 

(b) Be CeU^, Oibeon v. GiSsea, supra. 

(i) dee Lyon r. Oovord, supro, at pp. 296, 291 ; Hodgei v. Orant 
n9e?). L. R. 4 Eq. 140; A. G. ?. FlHeker (1871), L. R. IS Eq. 128; Be 
KiioTti&n r. Bmm (1887). 37 Ch. D. 606. 711, where there were 
double word* o( eevqrance sufioMOt to apply to the substitDted dooeca. 
As to dittribntion per eapslo or per eiirpee in such eases, see p. 782, pesl. 

(i) Dmff^ r. BMbuty (J7M), 3 Te*. J57 Bndgt t. Tatei (1845). 
11 Sim. 8M; StdMuty r. THk) (1843), 8 M. 93. £« 
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between origioat doneee and sobdtitnted donees taking with then 
there ie a tenancy in common. 

1364. In cases where the alternatm gift faiU by reason ot the 
erent not having happened on which it is to take oiTact^ then the 
prior gift to the first donee may take effect altbou^h he was not 
lining at the period of distribution (()« because the alteniativo gift 
operates as a divesting gift only (w). 

In the case of a gift to a group or class, a suhetitutioiiary gift 
of the eharen of such as die leaving issae to their issue does not 
affect the shares of those who die without leaving issue (n). 

SvB'Sbct. S.—^ 

1366. A description ot a donee by reference to relationship to 
the te8tat(^r or other person (as iu the case of gifts to children^ 
issue, and the like) is presumed to refer only to legitimate and not 
iltegicinmte relatives (o). The rule applies to all descriptions of 
donees, inclnding the children (p), n 6 pliewo( 7 ), nieceH(r), cousins («), 


Tr\uU (lH'i4), I K. & J. i78 i Af*OVr 9 c»r t. M^Orrqar (1H59), 1 De U. F. St J. 
63 ; /Vnny v. (.Wik^ (1860). 1 De G. V. & J. 435. 431 ; Co^ v. Digg (IB63). 
I New Kop. 536; lonpiUsr v. Jlwk (1S66). 2 lirew. Ss Sm. 4S4; 
/JenstTMn T. (1671). 7 Cb. A^ip. 375, 3H4, adlnDmg S. C. (1670), 
]j. U. II Eq. 522. 535: ^9 YaU$, Uo$U>ek r. D'Kynoourt, [1661] 3 th. 53. 
disapproving Shtphtrdton v. Dots (1665). 12 Jur. (n.A) 166; 
friMM, [1666) I 1. R. 600. 

(I) Gray v. Oomoa (1642), 2 Hare, 268; Solittwy v. PtUy (164 ^ 3 
Hare. 60. $3. 

im) As V’ divotting gencrollj. sm p. 822, port 

(w) ^aUiom V. Bogeu (1653), 3 Do 0. 14. it 0. 646; Strother r. DuUon 
(1857), 1 1>0 O.kJ. 675. 676. 

(o) Carivnpbt v, Fawdry (1600), 5 Vos. 530: ITiU ttwoa v. Adam (1613), 
I Vos. & H. 422, 402; Iromer v. If amor (1850), 16 Jur. HI; HiU v. 
f/W (1673). L. R. 6 II. L. 265, 263; Deriar. (1875). L. R. 7 H. U 

566; Ro AyUi' TrueU (1675). 1 Ch. 1>. 262; A.«»o v. fJouolouw (1676), 10 
Ch. D. 236. 241; Re Eve, Edemde t. Burnt, [;e06j 1 Ch. 766. 600; Re 
FuK v. Hayner, [1664] 2 Cb. 63, C. A. Diece,*' Jogitioato 

E sod'uioce preferred, whore she sufllcieQUy answer^ the doKnptlon); 

) Deakin, Starkey r. hJyree, [1694] 3 Cb. 56^ (power to appoint to 
*' relations'' of donee of power, who wss illegitimate : appointmonta to 
her natural relativea held good eicopt to a penon hjmsell illegitimate 
there being nothing to enable the oonrt to draw the inference that the 
teatator InclodM nim among the relations *']; Re Pearte, AUianre 
Airuranee Ce., Ltd. t. Franeie, [1614] 1 Ch. 254. (?. A., orermling Be 7fu 
Boehetj ManuJl v. Allen. [1601] 2 Ch. 441. As to the capacity of 
iilegitiiDate children to take under a will, see p. 542, ante. 

(p) Swaiw V. Jrmaerley (1813). 1 W. k B. 469; Re WeUY BefaU (1866), 
L.^ 6 Eq. 599; IliR Oreeb (1873). L. R. 6 H. L. 265; DoWa ▼. i^orfw 
(1675), L. R. 7 H. L. 566. per Lord HArrmuLBi. at p. 574: prind fooie 
the word ' children' meane ledtimate children ... as much lo as if the 
very word * legitimate* had been lotrodueed before it," and per Lord 
StLaoawB. at p. 577 1 ** childreci in a will means legitiibate children, niileu 
when the faota are ascertained aod applied to the words of the will, tome 
rwngnaney or iacotkostenoy (and not merely some violation of a moral 
obligation or of a probable intention) would reealt from so intstpietlng 
them **: Be Paoroe, Alliance Acewrance Cc^ M v. Franete, nepra. 

(f) Be Bryea, Drnmmcnd r. Zeiak (1665), 30 D. 110; Be Ball, 
Brmetea v, Weighiman (1867), 35 Ch. D. 551. 

(f) Be Fiek, Ingkam v. Rayner. eupn. 

(I) BedU-Baync v. Jodfea. [1691] X i\ 304. 
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or relations gaoerally (0 of the ^non coDcerned. This meanioi 
is adhered to (a), and the illegitimate relatives do not satisfy lh< 
description {h), onless either from the circumstances (c) it ii 
irapoBBible that any legitimate relative could satisfy it (d), or ai 
intention to include illegitimate relatives appears in (he will {e) 


(t) lU Deakin, Starkey ▼. Eyru, [1894} 9 Th. 565. 

(а) No mere eoiijvcture* howeTer prohable, bwed cd the testator* 
koowledfe of or intitoaoj vitb the illogitimate persoDi oao exclude th 
ruleiHiUT. Cfooh (iS73). 1. R. 6 H. L. 265, 276; Pwe4, AUiane. 
Amurarut Co., ltd. v. i^raeeii. (1914] i Ch. 254, C. A.,OTmuUrig lU D* 
Boehot. Manofll v. AiUn, [190)] 2 Ch. 441). 

(б) The ruin appUee to duacriptioni not only m direct gifts, but in i 
gift over [.VmilA y. Jobion (1888) 59 L. T. 397). 

(e) The circumitanooi at the date of the will am conaidnred. and if tin 
intention is shown thereby that illbgitimate children are included, tin 
construetioo is not Yariod hy subsequent eYents, such a*i the circuinstancw) 
existing at the date of a oonfirmatory codicil (IViUiiMon y. .4dam (1823) 
12 Price. 470, K. L.; Mortimr y. IK^I(1827). 3 Russ. 370). 

id) UiU Y, rrooh (1873), L. R. 8 H.L. 265. 283; as. tor instance, when 
no legitimate children were in existence, and the testator must, in thi 
oircumst ancos.be prusunied to have con tern plated the illcdUmate rcintivof 
as satisfying the description and being able to take umlor an imrDi‘dial< 
gift f/lMchrm/l T. h$aekcro/i (1816). 1 Madd. 430 ; R'oodAotfiefee {l^rd) v 
i>alrymsf 0 (1817). 2 hfee. 419 (children of a deccsaoiJ porson); fl'ifttnsot 
Y. Adfiwi (1812). 1 Vei. H. 422. 46K; Dillty Y. .tfniAcvi (1865). 11 
Jar. (N. 8.) 425; Saranny. Hoh^rUftn (1868), L. H. 7 Eq. 176 (doHcnplior 
of Qoibor by her maiueo name): /wU*«r t. Uardem (1875). ) Cli. 1). 644 
Bo Uaooldiite, Orange v. l^lurdy (1886). 31 (%. D. 511; Ih the KeUiU o) 
Fngl^, [1905] P. 137 : 0*Lo«vMia y. DfUew, (1906] i f. R. 487). There 
is no such inference whore, although no legitimate children wore in 
axUtenro at the date of the will, the testator may have nontemplatod 
future children coming into oxistonce who might be legitimate and might 
satisfy the des<Tiption io the gift (Doria v. Dorin (1876). 7 H. L. 568; 
/fuminl V. Friend (1852). 5 De G. 5^ Sm. 343 ; /Mwr t. AUrander (1843), 

2 Hare. 275; Ko /frown. Ftnroio v. ^Vaantng (1890). 63 L. T. 159, 
approved in Ho i'carce. AUianer dssumnee (V. Lid. v. Frantie, ivpra). The 
impoeaibiiity of legitiiDatc cbildroa comiug into existence where a woman 
is past child* bearing may be luffioieat to include tho illogitimate cbildron 
in case of an immediate gift (/’oaf v. CAtidren (1871). L. K. 12 Kq. 16 
(future gift to her child or children: existing illegitimate children not 
entitled); Ho Ett, Edtjardo v. Barrrs. [1909] I C-h. 796 (immediate gift: 
eiiatlog illegitimate children held entitled)); and see £e Brown, Fenrooo 
Y. JIfaflatng. tupro. where the woman waa fifty years of age. but her 
illegitimate children were excludod. 

(e) nUlr. Crook (1873). L. R. 6 H. L. 266. 283 ; UoH v. Sindrey (1868). 
L. E. 7 Eq. 170, as explained in £e Pearce. jU^nce ^seuroitee Co., Ltd. t. 
Pmiois.(I913]2Ch.674.687(amrmed.ll9U]lCh.254.0.A.); andsoetbe 
eases oiM in note (1). p. 737. pool. As, for instance, where tlie testator 
aaes a word in the plural number (such as ** childteu when to his 
knowledge there it only a single legitimate person who could take under the 
gilt, an Jlegitimate child may be included so as to render the deecriptioii 
soQsible (47& v. SMley (1833), 2 Bow. Si M. 336 ; Xeigh v. Byron (1853), I 
Sm. & G. 486 ; Tuyjptll r. ^ft(]8d7|, 24BeaT. 141; Bo Embury, Bowyer 
Y. Page. [1914] W. V 220). But tho use of a plural word is not suffioient 
to iumde illegitimataptfMDB, if there are Intimate persons aatficient 
to latiily the description in its ordinary sensct and there are do other 
iodkatiuua of an intention to include iUemtimate persons (A'dmewls t. 
Fomay (1861/. 29 Bear. 239), or if supposing them to be included the 
words of the will wetud still remain unsatisfied {Bart v. Durand (1816), 

3 Anat. 684). The laet that the proMr^ is dirided by the testator into 
a number of shares oorreaponding with tne whole number of legitimate 
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Tbe ^neation of legitimacy (/) is in oil such cohoa decided 
oooordiDg to the law of (he domicil of tbe person by reference to 
whom the relationship of the donees ie described, whether the gift 
is a bluest of persomilty {p), a specific devise of real estate (A), or 
a devise of land upon trust to sell and to apply the proi*eeds of salu 
as personalty (i). 

1366- A conmiOQ indication on the fare of a will to indudo 
illcgititnate relatives in a description ie the fact that in other 
Lslauses of the will ibey» or oihor relatives of theirs, are referred to 
in terms showing that the testator treatiMl the ilUigitimaieclRimants 
in (juo8iion(A*) us legiliiuaio(/), particularly whero it is shown 

it ihugitimato claimants was eouitidereJ not a vuffirioiit indication in 
v. Taicdrey Vus. 53U ; Be PUtaU (ISdK), L. it. 

S £q. 60e. A gift iu ^ modoni will by an uninarriod |)e»on to Jiis or lior 
;wn obiiUrun muAt tako ofTtK't. apart from revival after niarria>o' (oh in 
*erucai ioii of a wUI by marri;i^c. onte ; Mto revival, aoo j*. ATS, 

mfa), in favonr of iUcgitiinato cbildron {lii/f&n v. (itwi/ftMu (JSSS). L. U. 
S Kq. $7H). 

(/) Them j« no rule that iltadlimate oliiMroii nujiiiot in aur circiiin* 
daueoH parlicipaie with tei^iUmalo duldn*n in iho iHuo'flt of a dft to 
children genoroily (Oirm t. ffryaHMlSAS). i Oe(«. M. &ti. HD7; Evan* v. 
fMeCi (1S40), IS L.(i II.) IftO; IIQI V. rnwl (1873), L. U. U 11. L. 266; 

Khbcm V. FowUr, t < 1 i. o 7 K, r. S.; Ef Eenrrt, AUwnre Am man 

'■ 0 ., fM. V. [I0I4) I <1i. 2A4.267,0. A.). A dM'fwmol I«orfl Ki.oos. 

LA^, in ir^Uiaaon V. Adfim (1812), lVe«. 422. at p. 46H. ondtho ohatn 
>! bagUy v. A/dhml (lS3u), I Kuim. A M. 5HI. and Fn/arr v. }*uMn(r(J$3l 
Vou. 364, HO far a^ tlioy depend on iUn hu|>ih)(MmI principle, arc 
(o) Jic Andrvt, Andrvey. Andn$ (1883). 24 (*U. 1>. 637. 

{%) Re Orey'e TtumU, Crey v. 6'lan/r>rd. (18621 3 Ch. 8S. 

(i) SkaUove T. yoati^flS?!]. L. It. 11 Kq. 474 (legacy duty), diHoiiiwtd 
vud rocogniacd in Re (rt^mnn't TrtuU (ISSI), 17 rh. D. 260, C, A. In 
fioyee v. lledaU (1803), 1 Ilotn. k M. 798, it was held that jegitiiDaty was 
leeided by tbe law ok the tt*HUl<»r'H domieiJ. 

fk) lodicatloiiH treating other iUegitimate legUiro«l«t are uoL 

mfncierit (itforfiMcr v. \Veet (1827), 3 Hum. 37<»; Re heUiU (1808). 

L. R. C Kq. 500 (oasi^ of particular children beiiu; mentioned and Iroated 
M " children no infurenoe in favour of iU^ituuatc obild not eaprosoly 

mentioned)). and may be the Kround of aa Infore.hce agaiiint thcrlahnanl 
Kelly V. Uammvnd (185H). 26 Rcav. 36). m 

(1) Ah, for inntance, where the parenU. are «)N)kcn of in Ihc will as 
husband and wife, or the illegitimate penmu is oentiuQcd as ^aoii," 
'daughter'* or child of hu or her natural parent, or is otlierwiie 
:oTisiaered a.H having ndativee which slricUy iu IIk I* gal scosc could not 
?xist in such a way as impliedly to include the ilkgiiimato persons 
unODg tbe doHiription in quostioD {lliU v. (Jrtwl\ wn/mi, at p. 285; 
HerftTifA v. Farr (1843), 2 Y. At C. Cb. Cas. 525; WorU v. Csbilf (1854), 
14 Beav. 421; Cliflon v. Goodban, i^pra; Savage v. /ioberlswi (l«68), 
L R. 7 Kq. 176: barbie v. Orde (1870), L. B. 3 I*. C. 164; UyiM v. 
Bean (1870). L. K. 10 Bq. 160 ; BeHumykries, Smith v. MiUuUfe (1885). 
24 Cb. V. 691; He Bryan, Drummond v. (1885). 30 (2t. D. 110; 
Be Berner, v. Bomer (18S7). 37 Ch. Lk. 695: Re Baeiit*i 

TfueU (1887). 35 Ch. D. 728 ; SeaU HayM v. JodjtU, (18^1 J A. C. 304 
lillegitimate peraonspreviously deiictibed as ‘'cousins ** wore entitled to 
lako under a gift ia ''relatives hereinbefore named"); He Harriion, 
Uarruon v. bigeon, (1896] 1 Ch. 661; He Deakim, Starkey ▼. Swe$, 
1894] 3 Ch. 565 (wife's " relations," she being iUogitlDatslisRs WaUcu 
Waiker ▼, Lutyene, (1897] 2 Ch. 238 ; Hi f'biaf. OfiJIUh t. ffsO (1899). 47 
W. R. 163; & Wood, Wood v. ffood. (1902] 2 Ch. 542.0. A.; He 
SmiiUr,-Bedford v. Uugket, [1903] I Ch. 198; He Kiddie, Oent v. KiddU 
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that the teRtator know of the illegitimacy, and therefore conid pot 
be using his language in its ordinary sense (m); but this ludication 
may be rebutt^ by a special and distinct provision for the 
illegitimate relative^i. or other similar indications that the teetatoi 
drew a distinction Itrtween them and the legitimate relatives (n). 

1367. Where the gift is to the children of a man (o), or childret 
of a man by a certain woman (p), and is such that in the cireum 
stances existing illegitimate children are denoted^ the gift is eoH' 
stroed as referring to those who at the date of the will have 
acquired the reputation (q) of being the named man*e children. 

1368. Die rule of law forbidding gifts to future illegitimab 
children (r) may a&ect the way in which any such gift takes effect 
and in particular, in case of a gift expressly or by implication U 
all the illegitimate children of a persou as a class, the class ii 
rustrictod to those in n$e or en ventre sa mere at the kstator’i 
death (t). 


(1005), 02 L. T. 724 : JU Conellis, Freeborn ▼. iVfrpper, (10001 2 Cb 
310); blit flucb indioatimifi wem uot cooiidcred curieWve m liagUy v 
ifcllord (1830), 1 Rush. Sc M. SSI; Megtcn v. HindU (ISSO), 15 (h. D 
198, 0 . A., whore, howoTor, Uiore woro other in dioat ions, an to whicl 
1*00 note (a), t»/ra; lU tlumphriee. Smith e. JdiUuhe (1883). 24 Ch. 1) 
601, per Ncmnc, J., at u. 696, whore, hvwoTor. ft reforouce to **Nharoft' 
of daughton wan ftonfteiooa uid^M the illegitimate child took; He Hali 
limneton v. IKctgMnuia (ISH7), 35 0b. D. 551 (doacription as ‘'nophow ' 
there not xuAtriont to include the penvon in a gift to tbo testator's meter* 
ehililren); a^ to those raaw. see ko Torlrer. Parker r. Oehome, [1807] ‘ 
t:b. 20A. 213; He WMer. IVaUer v. lut^ene, [1807] 2 Ob. 23S. 252. 1 
appoarH tliat there la no hard end fart rulo of uonatruction that the nn^r^ 
dosnriptiou of a person a relative in a previous part of a will makoi 
that included iii a general description of relatives in a later part o 

ihowJI. but that iu aU such casoe tbo context of the will and the evidence 
properly a<lmiMiblo must bo cAnHidorod(/(sr'o;«fi«, J/ites v. IVifion, [1903 
I ( b. 138, U3,143, following lt«Jodrrif.JMfrcll Y. (1890), 44 (^b.D 
590, C. A., alhrmwl. tub nom. ^«ife //ayae v. Jodrell, [1891] A, 0. 304). 

(m) As t-o the importance of showing what kuowledgo tlie testator o 
the facts giviug rifto to tbo illogitiiDAry, see its Uerberi'i TrutU, (1860 
1 John 6e. H. 121. 124; Hill v. Crool; (1873), h. R. 6 H. L. 265, 277. 283 
ifs Homer, A'ogfetofi v. Jlomer (1KS7), 37 rh. D. 605, 707,comraeDiingei 
He Aylee' rrvff#(l67r>), I Cb. D. 282. TbAtbiikQowlf'dgeoftbeillegitimac; 
is not Toaterial where his words are mmsiblo in their ordinary s6ose, so< 
Godfrey V. 7)ovi#(190l),6 Ves. 4.3, 48; iVamerT. IfamerflSSO), 15 Jur. 141 

K u KNicirr Bnuce. V.*C.. at n. 143. The testator's ignorance of tb' 
egitimocy and his belief that tuo parents of the illegitimate person wer 
«married may negative the infen*noe that that person was intCJided to tak 
{Be Pearce, AUinnee Aentrtinee Co. Idd. v. i'miici#, [I914JI Oh. 264, 263 
0. A.). 

(a) Megeon v. IliHAle, eupra: Be HnU, Braneton v. lyeightman, eupro 
at p. 557 : see GiB ▼. Bafekiue (1866), L. R. 2 Eq. 746. 

(o) Zakef v. (1876). 1 (It. 1). 644, 650. 

( p) IFtUifuoA Vyidam(1812), 1 Ves. A R. 422.affirmed(1923), 12PriM 
470. H. L.; but this ease bat bMu considered to go to the extreme verg' 
of tan law; see Warner v. ffamer. eupra, at 142. 

(9) Aa to the meaniof of **reputation" for tUi purpose, see note (a] 
p. M. (tnU, 

(f) tjoe p 542, ante.' 

(.1 Sail V. (itW). L. K. 7 Eq. 170; ffifl t. rtook. tupra 

«t pp. 2»5.'2S6; Crook T. Hill (1876), 3 rh, D. 773; wrt SiWi 
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1369. A deeaription hy reiatioriBhip ptirnd Jam refers only to 
parsons related by blood» including the hoif* blood (0» and in the 
exact relationship, if any, prescribed by the will [a)y and not U) 
persons related by affinity only ({>). By the force o( Uie context of 
the will (c) or the circmustancee of the 0060 ( 4 /) tlie dosci iption may 
be extended to include persons related only by affinity («'). or in the 
same or a different def^ree of dislanoe in reUtionsbipt^O* 


T. FowUt, (Idoej 1 Vh. 57k. (*. A. {CM of a setllemeui), ovorruUnii Ui^ 
Slav, v. 8ka%c, [tKfU] X Ch. 573. 

(f) Oivwi V. (iKaS). 10 Hurr, a3 (** niw *'); Rf 

JiUrkenr. Mym (IHHit), 2 T. L. H. 450; Hofffita. MiUi v. 
|ie03]li’b. 136 ('* ny owjk nt'phows aud For <4 cjwo of coo* 

trsry intention, see /f# iWacm. l^mcion v. Rftuilr, IllHiO) VV. 345 
('*iny own brothmiand : Re Reed flKK)!). 57 1^. J. (cir.) 79o. 

( 0 ) Thns. whore (hero arc |»ononA U* the doarriplions taken iu 

their ordinary seuso. and there is nothing in I he will or ihe rirfuniritanres 
to give any other sense to the words. graniHiihlrt'ii " do not inetud«* 
great .grandchildren {Orftnd {Lord) r. CkHrrhtH {JHI4). 3 Vtv. ^ II r»fl); or 
** flrsi coui^ins or ^'eousiim*' the dewvndafiU nf Hrat cousins {Santter^on 
V. H838). 4 Mr. At'r. 56: RMdftri v. NfUon, Stnu^r v. Nelton 

(106.1). 6 Uo U. M. A ti. ee ; .Sfnviuoa v. Akin^ihn (1H63). 10 W. U. 501 ; 
Durh^ V. Rorhey (1863). 9 Jur. (K. S.) 06 ; hncHlof* v. 

[1906] 8. C. 426; the dictam giving a wide meaning to the word in (.Weer>U 
V. JtarriefiH (1840). 9 Sim. 457. 460. is overruled); or ^'M'coud cousins 
first cousins once n*iuoved {/fhUgfi»rik CorjtoratiAH v. f-oUiwt (1647). 15 
Sim. 638. . 54 ) ; JU Parier. HtHthtn v. H dsoa (1881). 17 ^'h. 1l. 262. Q. ^ . 
where certain cusch referred to iu note (/)» infru, ar« examined. So im . 
rule the do:H*nf»tioa '‘nephowa and niocea^* does not inrlude grofk i 
children {VamjMl v. DowihU (18.59). 37 Iktar. 32.1; M'ltuak v. M‘!h(ju. 
[19U8j 1 f. K. 155. where the orideurw Khi»wed (hat the n*al nepliewn mid 
jiiueos worn not the obJt*ets uf bounty, sthl thore was nothing to show who 
were those objoeta), or gr«‘at tiejiliea-a or nimw {FaUenn v, fiuUer (1705), 
Amb. 514; UtUiamson v. Moorr (1802). H Jiir. (K. s.) 875 : Re Ulowtr't 
TrasI# (1871). 6 Oh. App. D5I; SkfUey v. /fryer (1821). Jac. 207); and llu* 
description *'nicei«’* does not inebide gn^at iMm>a {f^rouk v. WhiUey 
(IB57). 7 !>e G. M. it t>. 490). As to tho lOitari .igs uf ** ehlldrvin.'' m*o 
p. 744. posh 

(5) flvfieey v. (1763). 2 Kdari. 194. 196 (vridow of a grandson, 

not a grandehild); .^fwffA v. Lidiard (1857), 3 K. A .1. 352 ; .Verritf v. 
Morion (1881). 17 tli. I>. 383; Jie Cooene, MiUm vtlf’tfnm. iwy^ro. 

(c) S(i9 the getieral rule, pp. 6.)t. 652. aide. 

(d) As to the principle nOatiug to falsa demonsfralio, M'c p. 6K.1. onfa. 

(e) FroffUy r. rkOlij^e (1861). 3 he 0. F. A J. 466 5 /.> L'ue, Smith v. 
Oue, {ISdijtV. N. 132. A. (wife of a nephew treainl as a nioeo). 
'J'hua, relaMves by affinity are bold lo take rather than tbe gift should fail, 
u. for instance, where (he (eatalor has no relativen by consanguinity of 
the described kind, and none can coiue into cxhlenm to satisfy the 
descriplioh (Ifoog v. rook (l»63), 32 Beav. 641 ; Adnry v. Oeofrer (1809), 
38 L. J. (nr.) 414; SherraU v. ifounfford (1873), S Ch. App. 928), or 
vhero it is shown that the testator treated t)jo clainjant as bis own ruJative 
sad did not know of ibc cxisteoco of tbe rvlativc by consanguinity (Grani 
r. Grant (1870), L. R. 5 0. P. 380. 727, Ex. Ob.; hut certain diHa in this 
case 08 to tbe roeoniog of “ nephew " were dlssenfed frob in WeUi v. Welle 
(1174). h. R. 18 Eq. 504. 606. aud in MerriU v. Morion (1881), 17 Ch. D. 
383, 386. and distmguiBhod in Re Taylor, Cloak v. flammond (1886), 34 
Ch. D. 356. 257. 268, C. A.\ “ Cousin *' may U understood in the cir- 
cnftittaDcei to mean the wile of a oonsio {He Taylor, Cloak veBammoHd, 
lupro). 

if) A gift to the testator's '* ffrat and soound cousins V has in various 
oontorts biao held to include first eousins once or twice mooved. and 
other relatiMS not more remote ia degree than seoood oonsifis {Mayo'i v. 
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m^re fact that in a prior part of the will a |>ersoQ is described as u 
relative does not alone ^mit to a share in a subsequent gilt U 
relatives of that def?ree either the named person, or other personi 
of like de^^ree with him (ft), but this fact is an indication in thai 
direction (M to be tiiken into consideration along with the eontexi 
of the whole will and the eircomstHnces of Uie cjvse admisailile it 
evidence (i). 

Sub*Sect. 3 *—en •’mfrt mi inm Tr^etl as Itoru LtV/jjjp. 

ivmoom 1370. In certain cases pert^us m vfntrt na mire are treated ai 
9$M(rtun r». born (At), It has fjeen adopted as a rule of construction 

for giving effect to a presumed intention (a), that in a gift oi 
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Mawti (17SC). 2 lira, C. I2r» (f^rest-tiioee aU» inrluded); SiU'ox v. DrI 
()S23). ] Sioi. ^ Si. 3U] 2 Ch4tne v. (J826), 3 Hum. 140; v 

//ansiWfr (ia831» 30 D. fils). Tte icnn eouftlnA *' has beet 

held to include first cousins once and twice removed, where uo true seconi 
cousioA ozislcd (fii Banner^ Tueker y. Good (IH81). 10 Ch. D. 2U1 ; Slad> 
V. Fooka (1838), U Sim. 386): and sec v. J/orirAAl/ (1856). 3 K. K d 

740; MO sW Be HtekiVs Tru$U (1853), 11 lUro. 20U hold U 

moan ''nepliow''}; Siring t. Gardtner (1851)). 4 De 0. & 468, C. A 

(Eift to "iny iiioco £. 8.,*' who was dead, went to a great-great.niece o 
limilar name); Ifeadi v. UruUno (1866), L. R. 2 Kq. 333 ("nephewx' 
included groat.nephews). Aa to the meanings of ‘'childroii/' 'MMue * 
olo., SCO |ip. 744 ei «M.. pofl. 

(y) Ihus, where a lioBhand's niece or wKu'm niwo is doseiHied as ** ln^ 
jliecc A..*' she does not neceasariW take under a subsequent gift to ** 
nephews and nieoes '* v. fjidwrd ()S57}, 3 K. 4^ J. 352 ; if'clls v 

IfslU (1874), L. R. 18 Eq. 504 ; MerriU v. .VoHo« (1881). 17 Ch. D. 382 
those cases, (hough criticised iii JU Gee. .l^mfYA y. Gve, [1862] W. K. 88 
132, 0. and usnlaine<l in Re Cosene. MiUs v. YFileon, [1603] 1 Cb. 138 
were followed in Be Green. Bath v. Cannon, [1614] I Ch. 134); or when 
u grand*nephew is dosenbod as '* toy nephew J./’ lie does not nocossaril} 
lake under a gift lo uy nephews ana niecee'* {Thompson v. liobhteo} 
n850), 27 Bear. 486; and soo Be Bloweft Trusts (1871), 6 Oh. .App 
.Inl )• 

(A) Be (fue. Smith v. One, enpra; Hussejf y. ifcrfccfcy (1763), 2 Edeii, 16- 
(ii ^reat granddaiishter desoribod as ** xnj granddaughter''); Jansii v 
Smith (1844), 14 Sin^, 214 (** my niece M. daughter of my nephew T.,’ 
admitted to share in gift to mj nephews and iiiecea "). 

(») Be Cosens, Miles v. Tfflaois. supra, at pp. 142. 143 (‘ my owi 
Mnphows and uiocea " excluded nephews by affinity previoualj called 
ijophow A." etc.). 

{k) For many purpoece, apart from eoustnictioD of a will, this is the case 
as, for iruUnce, for the purpose of taking under the Statutes of Diatri 
butiou (IFaUti ▼. Hodsoa (1740), 2 Atk. 114; see title Descekt ani 
^ isnuBUTioN, Vol. XI., p. 19); or of taking by deaceot, except that thi 
intermediate rents pendine birth descend to the heir (Basset v. Basra 
(1744), 3 Atk. 2U3); or, under the law before the Wills Act. 1837 (7 Will. 4 
dc 1 Viet. 0 . 26) (see p. 562. oafs), of being in existence so aa to canat 
revocation of a will {Doe d. ikmewAire y. Laneaskire (1762), 6 Term Rep 
46; VtUar V. GilAsy, [1907] A. C, 136,148). So, such a person might “ b< 
voMcW in a ncovory though it U for the purpose of making him aoswej 
▼aloe. He may be an executor. . . . He may hare aa injunction 
and he may hare a guardian *’ (rW/a#io* v. l?ood/ord (1766). 4 Vee. 227 
psrBvu.aa,J.,atp. 322 (affirmed (I 805 ), 11 Ves, 112, H-L.)^ lBl.Com. 
4th ed.» up. 126, 136). .As to hia capacity to take by deviae, see p. e37, aals , 
as to hia capacity .of being a life in being lor the purpose of the nih 
dgaiwywpntttities. see title PitFaTcnos. Vol. XXfi.. pp. 302,303. 

(a) CtmlM T. Biak* (17M), 8 Bn>. C. C. 31B, jwr Lord I^QUow, L.C.. ti 
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ecmditioD referring (o persons^ of a nsmed relstionship (o the tesmtor 
nr other pj^f»iitu4, who are horn at or living at a ^mvtieiilar time (6), 
llii^ description ineludes a {terson who is then en r^ntre ta mire 
and is afUirwards bom aiivtMr*). and would haro coroe under the 
deecription if he had been then actually l)oni or liring. provided 
that this construction is for the lienofit of such unUiru ^^orAOu (d>» 
and that there is no context in the will indicuting a contrary 
intention {e). Tho rule is commonly slated with rcKprct to gifts to 

p. 320; Trover v. DutU (1S23). ) & St 181, per Lraoii, V.-C., it 

p. 184. 

(6) The qualKicatiuii Wii at or " living »t " the DarUotUut Ume Uioj 
he evprcAiily by ihc wni'Uii of tho will, or unpliccily made taader the 
rules lor tho asrc rlttinincut of the dsM; lhas, the rule applies where the 
gift is to ** children'' simply, where tho class is asccrtajiiod during the 
gestation of the imborn perBon {Nortke^ v. Stranp (1716), I P. Wms. 340. 
342 : compare 4^/orrs ?. {18331. 2 My. 6: K. 40, rcveme^l on appeal 

(1833), 7 De 0. M. A* G. 300, where tho gift was ** to oaeb child that may 
be lorn'' to ccruin persons; Mogg v. Mogq (1810), \ Mor. 055; He 
//ritfrif. HalUtt V. IhilUit. [181)2] W. N. 148). ’ 

(c) tho diHC.»uuMiii on this quaUftration in iU iVilmfr’t True^e, Moore 
V. Wingfield, [)0O3j I Vh. 874, i>fr UncKLKT. .1.. at pp. H70 et eeq. lu hoe 
<1. ('hrke v. C7arA;s (1705). 2 liy. Bl. 308, Ktrr, 0..i.. said Uiat lodepon- 
dcntly of luteiition a child en venire ta m4re was *' liTing.*' and tliis was 
foUowod in JU Bureturn, CUghom v. Ifurrove, [1805] 2 Ch. 497; this in 
not, however, the general opinion ; nee Trover v. BnU$, SHpro. 

(c/) Villnr v. Gifbcy, (1007] A. 0. 130 (where tho rale was not applied to a 
condition outline down tho interest of a tenant in tail to a Ufe satati . 
approving tho diefa aod derisions iu Trover y. HnU*. tupro; BUi -' > <« 
V. BlaewH (1804), 2 De G. J. ^ Sin. 565 (where ibe words in queatiou 
wore used fur the purpose only of ascertaining a period of time); tearee 
T. ijarringlon (1873). 8 Oh. App. 959 (wbi^ro tbe beneflt was that the 
divesting of tho nnhoru persna's inlerost under another clause was pro* 
vented); Digest, lib. I. lit. 5, i. 7: '*guoiit$ de cosiaiodu tpiiMjMirfu# 
quwrdur," cited in JUneeon v. fupm.per I/ord WRaTaunT,L.(;.. who 

said, lAid., al p. 670. lhat the rule applied onl> f 'r the purpose of enabling 
tho unborn child to take a Ih*iiHU wfiioh, if miri, it would bo entitled to. 
In He Burrovt, ClegMorn v. Jfitr/owe, eupra (if uid in so far as that case 
14 not iuconsislent with Ttflar v. OilUg, eup/a), the beunht was that tbe 
divcHtiitg of tbs mother's intt* rest was prevent o«l; but the words in quostiuri 
were *' in ca<e she has no issue then bvirig.'* • 

(c) VilUir V. Oiihey, flDOC) I Ch. 583, <V A., per (^)zsKS-llARDr. L.J., at 
p. 595. The early oqiiity dcciiioos are not eA'uJy reconcilable; acoordiog 
'.0 Bou.kr, J-. in hoe d. Ciftrke v. Chrle, •uj/r^, at p. 401, there were two 
dosses of case'i: tho first where the gift was in tho nature of a portion or 
provision for cbildrtm.und there aa after*born child took hi*« share with the 
rest (see .Vdlor v. Turner (1748), 1 Ves. Sen. 85); tlu* Sf*coad, where tbe 

f ift arose from some motives of personal afTection, and there it was con* 
ned to chUdreti actually in existence (soe Cooper v. Forbee (1786), 2 Bro. 
C. C. 53, where Lord Kektok, M.R.. following BUieon v. Aireg (1748), t 
Vea. ^n. Ill, and Biereon v. Garnet (17H6), 2 Bro. 0. 0. 38, held that a 
child sn venire ea nUre could not take under a bequmt to the children of A. 
living at the testator's death ; see FreevuuUU v. FreomanUs (1766), 1 
GoxjEq.Oas. 248, also a decision of Lord Kestos': A/ttJi^Mv.FarYy(17l5), 
2 Vem. 7lU). In Doe d. C'htrhs v. Olarke, supra. ET>cE,C..J.,said, atp. 401. 
that the cases in equity proceeded on a disimction which a]>peared to him 
extremely unsatisfactory tad unfit to be tbe mund of any uemsion wbaU 
ever, and the view geoerally held k that the above dookioni of Lord 
Kivtok are now overruled by Doe d. Clarke v. ('tarke, iupn. The distioo* 
tioD drawn, however, may be a real ono where tbe eentext of the will, as 
applied to the circumstancea, shows that the testator by the description in 
the will meant to describe persons actually known to him (see MitUr v. 
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childreu(/), but applies to otbor de8criptiuDt» of rclaliven oi the 
pro/joii^ua (jt), and to dwriptions of person b id conditioDB aB vel) 
as in gifto (/')• In order, howerer, to be callable of taking under 
this rule, tho penfoii must bo capable of haviug beeu legitimately 
begotten before tbo |>eriod of diBtribQiioo(t). 

The proviso that the rule in only applied where it ie for the 
benefit of (he nnhiHii person admits of an esceptiou in certain 
rafles where there ia a question of applying (be rule ngaioBt per* 
p(*fiiitieH(A'). Morn»ver, ill the case of a limitation of real estate 
to a peraoQ and h\> children, where that person has a child euaentrt 
in mire hut has had no otlicr child at tlic dcatli of the testa tor, 
that child dons not take concinTcntly with the {mreiiKh. and the 
usual rule of conKtinction in similar cH.ses where children are alive 
is not Hppli<Hl(»i). 

1371 . The U'Stah^r'a eniitmTalioii of donot>»i is Hometimes incon- 


Tumtr (174$), I VVs, Sk*ii. H5, i-r lx»nl lUansvirkK. al p. B«), or 
that he had no lliought of the rJnld en rrutre t/i mhr jim an hiiun'dialv 
rocipivut of his houniy {ncvHoprr v. hUiftcr (IS07), L. H. li C. P. 3a; 
Rtf Kmerif'i KaUUe, Jimn v. Kmay n$7$b 3 t7i. I>. 30n . note (r), p. 743, 
ponil 

(/) Unk r. llnU { 10(12). VnA. (1i. 60; darke t. Uhikf (17BB). 2 Uro. 0. C. 
320; S. <*. (I7U.7). 2 $73; f>. 0., fub fwm. Ih€ <1. Vinrke v. ('larkf 

(1706), 2 ]]y. B). 330; KavliiM v. Rnttiini (1706), S Oox. Kq. Vm. 426: 
WhiUiiKk V. UrtkUm (1738), 1 Him. 6 ; V. 243 ('* U» any sou . . . Wf^otteu 
and bt>ru’* at a crrlajii iioio); Trowrr v. RyUn (1623). I Siin. ^ St. 181 ; 
Rf fh /'om v. [100$| I <1i. 4. 6. K. (\ A. 

(^) ^fvr7« V. ifraStfit ()8«>3j. 7 l>t« M. 6; <j. 31*0; J(e SaJamun, Dt. 
}*ufi8 X. ^ 0 /tnttnflMk tHpra (gn*al-ncjtlR*HH and iirvut-nivi'v*}; Re IJaiUtt, 
IJnUeti r. flnVett, [1832] AV. S. 148. In WilUnmt v. Ot^enn Coni (Jo.» 
tAd.. jllHiTJ 2 E. 11. 422. 423. 432. i\ A., Hh> court applied the rule to a 
child us being u** p<*rK(m... do|M'ndfut." in miutirninf the Workmen's t'om* 
[H'lisatioD Act. 1807 (60 a; 61 >Vt. o. 37), 7 (2); ami in Thf Ccorge ami 

Uivkard (1871). h. It. 3 A. & £. 460. 48o. it wai* appUcnl U» a child in the 
rtiustrucfioii of "family " in thr^ Fatal Arcidrotu A«*t. I84C (0 ^ lu Vkt. 
c. 63). In Renkrti v. Ilimyirootl (1772). Amh. 708, 712. (he <*ourt declined 
Ut extend (he rule to ^ gift to " relations by coitsanguinily," but the ralk 
det^ikndi, that the rule only applitMl to the case uC a doYise to chiJdnm, is 
rontrary to tbs aathoriliM ; soi* the passages* cited from the civil law relating 
lH>th to lineal and collateral relatirea m B'oBts v. J/odton (1740), 2 Aik. 
114. per Lord nARDWtchx. L.C.. at p. 1J8. 

(A) CrtAion V. (166S), FVem. (cif.) 223 (bond for Bum to be paid 

iu case obligor should liave no son liting at hk decease) : Burdet y. tiopf 

rt ()718), 11*. Wnu. 486 (devise in ease teaUtor bad do son at the Uma 
is death) ; Peareo r. Camiigfos (1H73). 8 Cli. App. 069 (if daughter 
should be living fi\*e yean after rleath of aife and shouJa not then have bad 
any child or children). In riffar v. iiiiAcy, [16u7] A. C. 139. also a case of a 
cuudition, the rule vaa excluded on the ground of want of benefit. 

\i) Tie CoHan (1876). 1 Ch. X>. 460. 

it) See title Pebpktcitixb, Vol. XXII..pp. 302. 393; Villar v. Oilbey, 
at p. 149. • 

. (1) kaper t. ifdper, ispni (where the parent tcaa held to take an estate 
of inheritance solely); but see Jfason v. Clarke (1863), 17 Bear. 126, 130 
(bequest). Jt appears that the court ia disint^oed to apply the rule 
vhm IV offeet would be to divnt the intereata of portioniila who 
have obtained paymeot; aee Poiwur r. Cracroft (1706), 2 Vera. 678. 

(m) XancK. the rule is WMe Cmt (1699), 6 Co. Bep 16 b; see 
pp. 76t 787. 788. poH. 
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flisteot with the number of persoos satiafyiiig the description (n). ^ 

Where there is a gift to a nnmber of persons desigoated b; a class Deieitp- 

or group description, with a statement of the nQiul>er of Ibe donees, 
which is either greater or less (o) than the actual nnrober of persons Dttm. 
who fit the description at the death of the testator- aa in the case 
of a gift to the four children of A., who at the deatia of the testator 
is shown to hnvs five children—then unless it appears that all 
the persons so designated were intended to take, independently of 
their imiuher(p), the court considers with bow many of siuh 
persons the testator was acquainted at the data of his will, and if 
the number corresponds with the Duml)er in the will, may thus be 
able to identify the particular persons described fr). 

1372. There are cases, however, where the court can airivs ii«j«otionot 
at the conclusion that alt the persona Mitisfying a particular 
description are intended to be l»enefilcd, and if there lias Inien an 
inaccurule enuioeratiou of the persons c«>iu|»osing the class, the 
court rejeuts the onuu)eratii»n(it), Thus, if it Hp|>eArs timt at the 
date of the will the fact was. and thu testatfir knew, that the 
number of persons who thou answered the deHcripUon was groaU^r 
or loss than the iiuinUr shown by the wiU(t), or if the num)>Qr 
could iiiK* then, in fact and to the knowledge of the testator, he 
ascertained la), or if (in cosch where thu gift would otherwise b« 
void for uncertainty) there is no evidence at all of the testators 

{%) See ^eUey {Lord) v. Lako [Lord] (1S3S). 1 Host. HS, ISl < Mur 
five daugbienv" ; there were (ive eous and eoe daughter, whu alnnetei*»,: 

Twine T. Grten (1851), 4 Da G. Sm. 230 (U> the feuriwnsu! A.; she \i$A 
three eon9 and (»ne daughter, who all tuck). Yot rasoa where the 
eniirOQTaHou corrected a uirMtake in the names, see (/ar.A r. Ifryrick 
(1779), 1 Hro. i). C. 30 ; //utnpAreyt t. fiHmpkrrift (1780), 2 <Vt, Kq. Tas. 

184. As to iaaceiKA^y of d<‘M'rjnt)ons grnerattv. are pp. eK4 ct * 07 ., nnte. 

( 0 ) Ke Sfwrp. M^lUon v. (*’»(/.( Itm{ 2 Ch. V.»K < 1 . A. 

(p) MfMfUfr' V. ^'onMiov* (iHG4), 12 W. K. 1141 ; ami see the text, 
in/m. 

{ 7 ) As to evideniT m( circuiiu)littic<'s, generally, in hucIi cswm, nee p, 037, 
fintf : evidcucc of ini^ntfon is propctly etclnrlrd l/Ta Mttyo, (fktnhr v. 

Ktiri, (HMlIJ ICh. AnD. 

(f) Shvrer t. ffiMhop \ 1792). 4 Bn». f',. 06; .'fld.'mnn v. Vierrfy (1S70), 

4 Oh. |). 41; iU 3#nw, ChenUr r. A'eiV, tapr<i, at p. 407. AnoUier ehihl, 

•:n vrutn inraere. and nikt kiu»wn U* the teMaior, may Ihcu lK>er eluded 
,Re limrff'c KHtiilf, Jeiieiv. 3<’h. \ K 3iHi; /.V .Smiley (lOOH), 

2B Kew ZVaUnd li^w Ue|>orte, i ; Ife Jrr.YeiW, Writjki v. Jok%fUmc (IPOO). 
yXtate Report-. New South WaJee, 220 , 

(t) Ec Stepkennon, IbnolHrion r. bomber, \ 1K97] f i'h. 76. C. A., jnr lw»rd 
lll'SflBLt OP Kilu)WAH, I ' d., at p. 81, and per L.J., al p. 85 ; 

Rc bkarp, Moddiitm v. OiU, aupra, at p. 104; MnUko9$ v. YovUhait, 

9»pm; ItarriaoH v. Barriron (1829). J Ruiw. k M. 71. 73; /fart v. 
ranr4^e(]S42), 13 Sim. 18$; Ut v. i'ciia (1844). 4 Hare, 201, 249 (both 
cnmnieiilHl on in Ee Stepkenaon, Jh^cldf^on v. Hambcr, iupra): IfeotiT. 

YeoU (18."2), 16 Rear. 170. 171: E$ Dutton, IHnnk^r. Rincon, [1893] 

W. K. 6 $ ; Re Groom, Eottfy r. Qroom, [18U7] 2 i'h. 4li7 : aee SeUty {Lord) 
r. Lake (7.erd), $vpm. 

(t) ifeett V. FcnoalikcU (1784), 1 Cox, Eq. f'ai. 79 ; Uampakim ▼. Fierto 
(1760), 2 Vtf. Sen. 216; Dcniell v. ikiateU (1849), 3 lie G.> 8 m. 337; 

Rpcncorr. Ward{]m),h. R. 9 Eq. 607; v fisc (1864). fOJur (v. s.) 

1041. 

(a) bUeck T. TAor/nTtoK (1764), 2 Vca. Sen. 76f) (*'tethe two servants 
liviai with me at my death "), 
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knowledge or other admisaible eridenoe to eoable the court to 
determine who were meant by the description (6), the court may 
reject the enuioeration as a mistake. 

SUW'SWT- i.’^I**/rticuiar /^JWTyrfioiW- 

1373. A description of children or iRSue as begolhm jirimA 
fadt includes children or issue to be )>6gotten in the fului-e, and a 
description of ehildnm or issue as *'to be l>egott6n** pmtd /acif 
includee children or isboe already begotten (c); but by the context 
of the will these technical nteanings may be displacerl and the 
strictly grammatical meaning Bulstitiited in each caso (r/). 

1374. Tho description ** chitdron *' of a named pe)'Sou (c)iu its 
ordinary senne (/) refers to the first generation only of legitimate ($) 
dwendaiits, by any marriage (lt\ and does not include any srand* 
chiIilroij(0 or remoter descendants (i); but it may be extended by 
the context and the circumstances of the case admissible iu 
evidence (0 to such other generations of descAmdants tm)» to the 

(b) Tomkint v. Tomiiiu 0743)* 3 Atk. 257; aud Ree 13 Ves. 120, ii.; 
i^UbbiH^ V. IfflUertl’HO). S lire. i\ C. H3. where, howerer, Lord K>;b'YO>f 
said ; I yield to ihc sutUority of 1 he cm^ and not to tho reason of Ihoitr'; 
6W<>fy T. Uibheri (IHI2), 10 Vm. 135 {wliieli to the Icadins caM giving; its 
name to the rule); Uarriion v. IfarriMn (ISiO), Taml. 373; v. /Vm 
(1844). 4 Hare, 301, 340; .Verruoa v. Murlin (1S40). 5 Mare, 507: 
yVrtgkt$^» V. C*altw^ (1800), i .loho. ii U. 250, per Woon, at 

p 25).explaiuedm Sevmun r. 7*cmy<]870). 4 Cb. 1). 41, i;rr.lK:<5Kh.M.R.. 
at p. 47 ; McKfchnii v. rou^koa (1873), L. R. 15 Ku* •HW ; It'e DitHneH'r 
K$iatt, ]*€rkim v. FIoHmU (1872). L. K. 14 Lq. 54 ; Hi Skaw, JhifUiifmi 
▼. GiU. [10081 2 Cb. 100, C. A. 

(f) Co. Litt. 20 b ; Cook V. Cook {17<ia)« 2 Vern. 345 ; JltlhltthtOtnU V. 
CariitHghi 1 1734). Cas. (rmp. Talb. 31 : //rref v. /refund (171H), I )V \Vin». 
428: An* d. JnmeA v. J/alM (1813). 1 51. it 134; Aimack v. I/orn 
(180:1). I Ucin.iiM. 830. 633. 

(d) V. J)itnUf* (IS8S), 30 ('b. 1^ 387, C. A. ; aud (1584), 

3 liOou. 87. 

(e) As to the time of ascertainment of a class of cbildren, see p. 714. onto. 

(/) See the general rule, p. 655. a ale. 

ff) ^ fhe rule aa to dasoriptiuns by ndationidiip. p. 735, nale. 

(1) Kven though a second inarna;'c is not in (he couiemplatjoii of Cho 
ioeitator (ifnttbworfev^Zlra/Atrflrto (1685), 1 Verii. 334; CAamptoav.i^okac 
(1737), 1 Atk. 472; Barriagfon t. Tritfram (1801), 6 345; BxparU 

Ikheiter (Barf) (1803), 7 Ves. 348. 380; Cn/ckeffr. TcytifoadSOO). 1 Russ. 
k M. 541; and see A*askT. ^fleHvl880). 42 Ch. 1). 54,50). A reference to 
a present or future busband did not exclude a deceased husband's oh Udren 
in Pasmore ▼. (1855), 21 Bear. 103; Re Pickup*t Tru$U (1861). 1 

Jobu. & H. 389. Ilte eontexts in Siaiers v. Barnard (1843). 2 V. 42 0. Oh. 
«Oas. 630 (certain children of a prior marriage cpsoially named): Stopjoi^ 
▼. CAairorfk (1846), 8 BesY. 331; Z^rejoy v. Cro/ler (1865). 35 Bear. 149; 
Rf ParroU, WatUr r. ParroU (1886). 33 Ch. D. 27; Be Bnynkam. Barf 
r. HatkonHe (1801). 7 T. L. It. r*8T C‘otir children" in will in farour of 
*‘econd wife), excluded the ehildron id (he prior maniage. 

ft) RttvM T. Bffmer (1790), 4 Ves. 692, 608 children may mean grand* 
c hildren where thefa can be no other construction, but not otherwise 
R'Mrtiffe V. BuekUy (1804). 10 Vca. 195; b'toveri r. Barnard, 9upra, at 
p. 540; T^Astfarsoa r. Woodford (1820). 5 Ruas. ^00,106; Loring v. xAuiiat 
11861). t Drew. 42 8a. 407.508. 

(k) T>ido-f. Fockt (\858). 3 De G. & J. 252. 275. C. A. 

(l) As in cridenoe. tee. generally, pp. 637 ot ssf.. anU. 

(at) Th^K 'obihLco" maybe construed gran deh I Jd roc " where tbe 
eontext ibouY (bat the testator hSR used the word in an extended seoie 
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whole lilie capable of inlieriCiiii’ from the nanuul pereou(»X ^ hbot. 
illegitimate children (o), stepcbildreiiCp), or ndofUed children (^). Qeioitf' 
The meaning of a gift to *'tlie children of A. and B./' wliere A. tioM^ 
and B. are two named i>ersona, depends on the mtiUixt and circum- I^ooeea 
stances of each cuse(r). U a[){)eara that pnmd jade this children 
of A. and the children of 6. ant held to lie desigiiaU^ whei'e K)th 
claaseci of children exist (a), and that they all take rapila (ft); hut, 


{JUyU T. f/am^fOA (1790), 4 Vm. 437; H<i<Uiiffe t. (1S04). 10 Vri. 

193.201; Bt (VavtMI'i TrutM (1B56).H lieO. M. 420. 487: Be Hhrk- 
m4Ta(Ufi2). le BdftT. 377 (oam«t added)), or wliont ibo rirouiii«tai»(>u» 
odioiasiblo in ovidenfo givn ru>e to a Kiuiilar inforonoe. for examplo. in a 
case of a legacy to the childreu of a deceancd penton. where at the date 
of the will thfre are. to the knowledge of tho utUror. uo children, hot 
only grandchildren alive, on the princiide iU rc« 

[Be Smith, Jtord v. //oywird (1887). 33 Ch. D 33H. ptr K at. J.. at p. 339 
(there moaning ‘‘off'iiprinc “ ): Fenn t. Ihvttk ()8r»fi), 23 Ileav. 73 ; Uerrjf 
y. Berry (1861). 3 (liu. 134; and mo Crook (or t'rooKej v. Hrookinf 
2 Vonu i07. 108 ; Bair v. Jfeunet (I7HH), Areh. flKl. rAphiiru^il iii i‘ritie 
V. (IK.7H). 3 Do 0. 3; .1. 232, 275- 270. i\ A.). In Ue Kiri, SiekoJmo 
V. Kirk (188.5), 52 L. 340. however, the court adlier<'d to the literal 
eonstruction in a Mtnilor coau; the meaaiing ' grandchildren** cannot, 
it apnearM, bo giren when} the parent of the cliildmn ie alive (Haw* 
kine, \Vilh. Utm., 83, citing MoorwRahheekiMiAi), IS^ini. 123, where, 
however, the coutcit only waa relied upon)« where the oontoxt of 
the will draw'A a diHtinctiiin lu'twoeD clnhlrHTi and grandnUildron (Lovin.: 
V. Thonmn (WM), I l)rew. 9c Sm. 407. 309); and there would be Vi**\- 
diHiculty ill giving the word that meaning in caee ol a jnft ie thu ohildui. 
of eevoral pereoue. eome of whom bad ebildreti but othere grandchildi eii 
(inW. since thu court would be dUinHiiied to give different moaniiiga 
to tho eamo word (Riutrliffe v. JftiekUy, eupru: Be Smith, Lord v. 
//award, eitprtt, per Kay. .1.. at p. 3D9). Ae to whether, if tbere are no 
cliildrou. hut grandchildren and great'gTaodchildreD, tho grandchildren 
may tako tnc exclusion of Kri'at'grandeliild'iui, eoe Fenn ▼. Iteatk, 
$apra, wliure it was ho hold; VritU v. fooki. *''pra, per Ti’RMBR. LJ., 
at pp. 273 • 279; **1 can eoo no ground on whicb the limitation, if it 
extends hcyuiid tho chllilrcn, can bo confined io tlie grandchildrea. or on 
which tho gn^at-grandchild run can be exrlmh*d.*' 

(r) Ah. lur instance, hi direct giftn {Ifotern v. //cine (1834). 0 Aup, Caa. 
89<l) and in aifta over {i)oe d. NwilA v. H'c6Arr ()8I^). I B. fk Aid. 713; 
Be Synjet TrueU (1864). 3 I. Ub. K. 379). Ae to *' childreu" as r word ot 
lioiitation. see p. 760. poet; ae to limit aiione to a perwem and liui children. 
s;e p. 787, poNf. 

( 0 ) Sue pp. 733 et 4ey.. ante. 

(p) Ah. fur iuslatictc. where the tcatalur Uaa n<f rbildreu and ie aceuetomed 
to call hie e tup child rtm hv the name '* childmi " (BeJetiee, Vp(on v. tfmna 
(1896). 72 L. T. 835), 

(g) Public Truitee Y. PUkinyion (1912), 31 New Zealand Law Kepurta, 
770, 

(r) ^tummuofl v. llalee (1804). 34 Buav. 124. ver KOXHXT. M.E., at 
p. 126 (**the position in which ibo parties were placed'*): Re tfalbran, 
^fU 1 UT V. WaWran, [1906] 1 t *h. 04. per Joyce, J., at p. 66 (** You must 
know something about A. and B/'). 

(a) Jfaiow V. Hakor (1966), 2 K. 4( J. 567 ; Be Pouiei' WiU (I960). 29 

Bear. 93. In Re Feather^ne'e Tr%eU (1882). 22 Ch. D. Ill,however. 
Kat, J., at pp. 114.115. following a dtefum of Turneb, Peocock 

V. Siockfofd (1863). 3 De G. M, &Q. 73. 79. C. A.. oonHidmd that the 
grammatical construction had been settled by authority (namalv Lu^r 
Y. Homan (1796), I Ox. £q, Csa. 260. and tbs dicta in d. Hayler ?, 
JohirtUc (1902), 3 Last. 172) as meaning **B, and tbs oblldreD of A." 

(b) Gasoil ▼. Barker, supro. fie Doom' WiB, $ufra. 


Of ' 
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6nT. 5. for example, the &ct that either A. or B. had no children (c), or that 
Beacrip' A. wae dead and B. alive at the date of the vUl (d) or at the date 

ttons of contemplated b; tho p{t(r), or that A. and B. were relatives of the 
testator of the same degree (/), maj affect the construction of the 
gift (p). 

^Detctfi- 1876. ^^DeacendaiiU " ordinarily refers to children, grandchildren 
d*nti." other issaa(/r), of every degree of remoteness (i) in descent; 

although the word may bo cotiCfM to mean children on a eufli- 
ciently strong context {k\ the court does not restrict the word to 
that sense merely becanae the testator sjieuks of the descendants 
taking their parents* share (0* The class of descendants taking 
nnder a gift are ascertained according to the ordinary rules for 
ascertaining a cla.ss (m). The descendants, when asrertsined, primd 
fafir take per capita and not per ttirpei (r); but in a gift to a group 
of persons or thoir daseondante, the latter pri/ud facif take by way 
of substitution only, and not in competition with their {fronts, if 
living at the time of distribution (o). 


(e) Wicker v. MUJord (1783), 3 Bro. Perl. 442; v. UaU* 

(1884). 34 Bsev. 124; Bs Harper, FUtman t. Harper, [1014] 1 Ch. 70 

(d) Id such a case B. Ukee {Lu^r v. iianM» (1786), 1 Cox, £q. i'an 
250. wboro it was considered that ehoutd have been prefixed to 
** U.*' if hie cluldreu bad beeu intended; but eee Maton y. Baker (1856). 
2 A. 5t J. 667» per Wood, V.-C., at p. 570; and cvmparo Hawe v. Havre 
(1680), 14 Cb. t). 614). 

(e) Feacaek t. Btoekford (1853), 3 De G. M. 5b G. 73, 78, C. A. 

if) Re Walhran, Milner y. H'ulbraa. [1006] 1 i'h. 64 (B. entiUed ta a 
Boiotj). distinguuhcd in Be Harper, riewman v. Harper, $upra. 

ip) dee also Be In$U'$ TrntU (1871). L. K. 11 £q. C78 (rsierence in 
eudieiJ U> the legacy left to B.). 

(A) '' Posterity of all kinds ** {Oddie r. WKwi/ord (1821). 3 My. A Or. 584. 
617K 

(i) gacb a deacription, tbo menibvn being aecertaiued according to tliu 
oruinary rules, is not void for uncertaiuty (i’lerson v. GarnH (1787), 
2 Bro. C. C. 38, 226). 

(A) V Pepper (IKoO). 27 Beav. 86 (*'iD proportiune .... under 
tb« Statute ol Distributions *'); IftUiomjoa t. iloere (1862). 8 Jiir. (h*. s.) 
876 C' my nepbewe hod niecee being dcscendauls of my brothers and 
listen '*); comparo Ittoard v. Hawarih (1800), 1 East. 120.130 (restricted 
to cbildnn and graadcLildren). It seeiai tbat the circutastaoees of tbo 
ease and tbo context may ex I end tbe word to include eol lateral 
relaUves; seo Beet y. SienehevK't (1854). 34 Bcav. 65. afK^med (I8G5). 

2 1)6 G. J. 5b Htn. 537, C. A.; compare i'raik v. Xoiish (1844). 1 Coll. 48d 
(relaticQs by lineal descent). 

* (0 Balpk T. Cartick (1879), 11 (^. D. 873, C. A., where tbe court refused 
to apply the rale in Siblep t. Ferrp (1802). 7 Vei. 522; eee note (o). 
p. 763, post. 

(m) Tucker v. Billtag (1856), 2 Jar. (k. s.) 483 ; Be BobcHe, Bepingten y. 
hobetU-Qawen (1882), 19 Cb< D* 620. 0. A.; as to giite to eJaseee, ecc 
PP 614. 714, oals.. 

fn) OpsIm t. Clarks (1761), 3 Swau. 320, n.; BuUer ▼. Stratton (1791)i 

3 Brc. C. C. 367 ; Be Flower, XaiketoH r. Qooiwin (1890), 62 L. T. 217. 
revened on another point, 83 L. T. 201. C. A ; see Rowland t. Ooreuek, 
Friee v. OormuA (1789), 2 Cox, £q. Oea. 187, where the oontext required a 
•tlrpHal d»tnbatioft paod eompan Be Howlinean, Hill v. FitAoll. [1909] 
2 Cb. 36. 

(a) Jenu e. 'TstU (1638), 6 Bim. 255; Dick t. La^ (1845), 8 Bear. 
SU; Be Flower, MaUmen t. Gosdwm, sapra; Be Morgan, Morgan v. 
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1376. Ths word ^*famil 7 ," in different circnmstaneee (/j), ms; 
mean a man’s hoaschold consisting of himself, Uia wife, ehildrsD, 
and servants (q ); or his wife and children (r ); or his ehildron 
excluding his wife (t); or in the absciicoo! wife and children his 
brothers and sisWrs («); or bis next of kiD(t); or Uis genealogical 
stock (n). The word may include any relative wliatever, where 
used to denote the objeciH of a power of apfiointment (a), or 
descendants of every degree (&). 

In a devise of realty to any named ' family ** or the “ family ’ of 
any person, the head of the family, or the eldest son and heir 
pn^tnnptive of that person, is pnmd /arie deflignatexl, according to 
the circuinstHnecB (e), 

A gift in the will of a married man to his family, or a gift of 
personalty alone(d)to the family of any person, is priuidfmc a gift 


Morqim, IJ8D3| 3 (*b. 223, 337. 331. C. SimUaHy ia cako of a gift tu a 
mup of iJidividnols and thoir ilcvrtnnhiijU (THrlrr v. HUtinq (1S5U). 3 
Jur. (s. s.) 4S3). 

(e) iiIncktreU r. HuU (183rt). I Kin^n. 176. ifrr lA>nl IfAKOiuT.a, M.U.. air 
p. IS I ; Ntaiton V. irotkA (18SU). A L. ft. Ir. X7. 41, T. A. The word "n 
word of luont loose and llvvihlr dcarriplicm " v. MariKUn (tsaii), I 

l>n*w. 646, pfr Kisokksu.et, \M\, at |i. 6.71 ; and aoe Moiiim v. fewuri 
(1842), 2 V. At r. rJi- Tav. 67. 81). 

(V) S<M* Hkirkvelt r. iUU, v. <'Utrk§ (1K76), 3 Ob. U. S73, 

p<!r M.ll., at p. 674. 

fr) liUrkiCfU V. ifwf/, $vffrn ; iU firnr. f>r<nr v. Orrv, ll8Va] 1 Cb. Xi'S, 
.143 : nee al^o Jamst v. WifufoM (Lord) (1854), 2 Sm. St Ih 350; 

V. //ooon (17011). 5 Vos. JSSfbiiHhaod ibore iocladod. although not so an 
a genoral rule). 

(r) Barnci v. J‘ntvk (J803), 8 Vos. 6iM : iJrajorw v. Smiih (1858), 6 liaro. 
708 : /% y. Clarke (1876). 3 Oh. D. 672 ; Re Mulqueen'e Trutie (1881), 7 
h. R. Ir. 127. Ah to the aAvertaiiimont of tbs daw. soo Re Farkineon'i 
Tr\Hk> (1851), 1 Siru. (g. 8.) 242. 

(I) (-ruteifa v. (/ciUman (1804). 9 Vv^. 3J9 { an.. i;oe uoie (s), p. 748. poet. 

(«) Lucas V. Crohlmid (1861), 39 ik^T. 667. per RoMliJ^Y, M.R.. at 
p. 660 : and see Re .tfoehv/Y {1875). L. H. 21' Kf]. 186. 187. 

(а) OruHi V. Lifnam (1828). 4 Rosa. 292; Snev v. Teed (1870), L. K. 9 
Kq. 622 ((empower of appoitHrunit). .\ diApoMiijoD ia favoar of an illegOr* 
mate descendant was held valid iu Lttmhn^v. Rametfiihli). 6 Ch. App. 507. 
If donee does not wretMt the pow*tr. a uilt to tbo family io daUoll u£ 
appcilQtmcDt is construed to luoaii iw\i of kin [Orant v. Lyanm. sapm. at 
p. 297). 

(б) IVillmms v. IV'rlhaiTM (1851), 1 Sfm. (K. e.) 358, 371; see Ihe d. Aiag 
V. Frost (1820). 3 B. & Aid. 546 (to " yonogcr branchus of the family '), 
and compare Doe d. Smith v. Flrminq (1835), 2 I'r. ^f. 6c U. 638, whunt a 
similar gtft was in the ctrcuiusUuicea void for uncertainty; Armlrvmj v. 
Armelroag (1888), 21 h. K. Ir. 114. A. 

(c) rAcrpnvmV Caee (1574), I’yer. 333 b ('"to remafn to the bousd.'* 

cocu^tru^ to mcaii fanOIy). rettogniMd uh binding in (Jo unden v. Clerke 
(1613), Hob. 30, 33. auil in rVuiiWy v. ('Lire {tHUi, Amb. 397 : Wright v. 
Atki/ne (1810), 17 Ves. 255, 262; (1815), 19 ^99; Oiop. (i. UK 

122 (reroraed, however, on the words of Ibo will (1823). lorn. U J{. 
143. 145. 155, H. U); /h>e d. VhaUuvay v. Smith (1816). 5 M. dc .'i. 
126 ; Oriffiih v. Evan (IH-U). 5 Beat, 241. As to the um of the word an a 
word of Limitation, see note (d), p. 767, poet. 

(d) lucludiue the proceeds of sale of real estate held on trust fur sale 
(Foods T. Foods (1836). 1 My. Ic Cr. 401. 408). The same rule may be 
appheabU to a mixed fund of real and personal estate (fianiM v Fateh, 
•upra) or to real estate ^vised alone (Rrny v. ^irliiuew (1865), 29 Beav. 
8H ; Buti T. Heihtarnm). L. R. 14 Lq 160). 


Bvt. s. 
DeMrlp* 
ttODI of 
Dosses. 

« Fattlly.” 


rresuaptiofi 
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Wills. 


SfOT. I. to hifi children (f), who primd /arie take aa joiot tenants (/), or ii 
Beacrip* there are so children, to all euch persons as would in the case o! 
ttons of inioAtacv be entitled to take his personal estate under the Statutes 
Bmmi. qi Diytribution 0?). 

Oihflr In a gift ol a mixed fund of reuU; and personalty the word may 

maLoioga he used to denote jKn'Bons entitlM by legal succession according to 
the nature of the property, and to mean the heir as regards the real 
estato and the next of kin as regards the personal estate (fi). 
Where the family is defined merely by a surname, the court may 
ascertain from the circumstances of the case what family of that 
surname was known to the testator, and the persons to take 
may be detenniiitHi accordingly (i). 

Where none of the above meanings can be giveJt consistently 
with the will, the gift mey be void for uncertainty (A*). • 

1377. The description ‘‘firstson" or'‘eldest son*’ of a certain 
^0 mi ton person in (}ie Kirict sense means the first-born sou (f); and 
similarly for other sons (w). The circumstances of the case and the 
context of the will may, however, show that the testator intended 
the eldest son of the person at the dato of the will (as is pfimd facie 
the sense of the words where the strict sense is inapplicuble (n)), or 
his eldest son for the time being at the death or other future 
tiine(o), or the son taking a family ostate (p), as is primd faeU the 

(«) liecUt V. Vnt/erd (1843), 13 24Idi. Sd2 ; y. Wood (1843), 3 

Haro, es ; Jit Parkinton't Trv«t(18Sl). 1 Sim. (n. S.) 243. 24r>: Oregory 
y. Umiih (1862). 9 Hare. 708 ; Rt Ttrry't H'ih (1854). 10 Beav. 680: 
Pigg V. ciarkt (1876), 3 Ck. D. 672; Re UnUhinten and TtmitU (1878), 8 
Ch.D. 640. p 0 i* JesnEL, M.R., atp. 541; Rt MufftUt Joiuty. .Vtt<on(I866), 
56 L. T. 671 2 and Aon Uarinttt v. HnrkfU9>* (0 Ontario Law KeporU. 
706. Other relaUvoe are primd facie exchidod {Wood v. Wood, tupm. 
Burt V. RrUyar (1872), L. K. 14 £q. 160; Re BaiUreby'e Trttett, [1806] I 
1. R. 600). 

(/) Btaise r. <;m/ord, tupm: Gregory v. Smith, eapro, at p. 712; oCfUni. 
Chien t. Penny (1660), 14 Jur. 369. 

(y) J)oe d. Cha^uay v. (1816), 6 M. & S. 128, par X^ord Ellen*- 

aOROLOlf, C.J., at p. 130: v. I/ynam (1828). 4 Russ. 292. 297; 

Re JJaiioa (1868). 4 Jur. (ir. 6.) 407 : ten title Descent and Distribution. 
Vol. XL, pp. 16 Mq. 

ik) WhUe y. Brigge (1648). 2 Pb. 583. 

(i) ^repory v. eupra; CharitabU Donationt arid BegueeU Com- 

mieiUnere r. Deep (1891). 27 L. R. Ir. 269. 

(k) Porhind t. Trtyy (1762), 1 Bro. 0. C. 142 ; Doe d. ifaykry. JoinviUt 
(1802). 3 Eaflt. 172; Xonp Cheah Jseo v. Ong Cheng Xeo (1676), L. R. 6 
P. C. 361, 395 : Re CuUimoree Tr%$( (1891). 27 L. R. Ir. 16. In 

y. Wadd^K (1836), 8 8iui. 134, a case of a gift to daughters and tbeir 
husbands aoo faimlies/' the latter words were rejected ; but see Be 
Parkinton*9 Tru9t, Stfpra. atpp. 245. 246. 

(l) Liteeey y. JApeeey (1848). 2 B. L. Quo. 419; Batkunt y. hrriHgton 
0877). 2 App. Caa. 698. per Lord C'xmva. L.C., at p. 7o9; Bennett v. 
llmnrU(l864),2Drew.6: 6in.266; Jfer«liUy. Trrffry (1679). 12Ch. 1). 170. 

( m) y. Athton{\ 710),2 Verti. 659(accondson); Lyddon v. EII'hoh 
(1''55l, 19 neav. 566 (" younger ehiMreii moaning chilUixm other than 
thvrUlM4); iloaUIFtlbrakaA V. ^rafi«5n*dt(1847), 1 ILL. Cas. 167; and 
•ee i'tofu V. Pcamuk. [1905] 2 1. It. 349, 0. A.'C next eldest brother"). 

(a) Aia«ro( y. Dteanii, [ 1904]A. 0. 268, P. C., treatisg Re Uorrit'e Tru$t 
(1854). 2 >V. R. 689. M mcorrect; eee p. 714, ante. 

(a) AfaUkfvs t. Paul (1619), 3 8waii. 328 ; King r. Bennett (1649), 4 
U. 6t W. 36: Sthvene y. PvU (1861). 30 Beay. 284 : Caidbeck v. 0aid6Mk. 
[1911] 1 L R 114. 

(p) CottingnofM t. Stanhope (1869), L. R. 4 B. L. 43 (settlement). 
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66US6 where the proyision made bj U)d will ie lor pordanH for 
^oanger children^ and the eldest eon is eiclnded, "youuger obildten " 
m such a case l>eing printd /atit taken te lue^iu children other 
titan a child taking the estate (<j). It is possible Uiai an eldest hou 
may take under a limitatiou to ** second and other shiuh (r\" hut nut 
where by the contort of the will he is excluded (s). 

1378. Id a gift to the ''hoir'' or hoirs'* of any i>arson, the 
description in ite techuical meaning includes the whole line ol 
sueceasion of persons capable of inheriting from him(t); itnuiv, 
however, designate some particular (wreoii or persons, satisfying 
that description at some particnlar time (u). and, in a gift to tlie 
heir of the body *' or heirs of the liody " of unv |>drson the worda 
have similar meanings (w). 

In cases of a direct gift to the heir, where the ancestor ie living, 
since uo one can be the heir of a living person, the teebnical 
meaning may l>e displaced, and the porsoii who in heir proeuio]»tive 
may l>e designated (x). Otherwise the heir ie priwd./ariVaHcertained 
at the death of tho ancoHtetr. whether the latter is the teslator or 
anv other i)erMon. and whether the gift is immediate or future (a). 

xhe word ** heir** primd/nric reforn to doacent at common law, 
and even in a case where copyhold, gavelkind, nr iHirough-English 

T. Tkcman (1BG2). 1 He U. J. L Sin. Sr>. '* Eldest'* may ineao 
cldeHt in right of immop'iiitiiro (TkeUntiKm v, HfmlUiham TMummoh 
w. IIar$ v. ifoiNirU (IS5U), 7 If. l«. IV. 429); ftce. gttivrnVr, 

title tiLTTLhHSNTS, Vol. XXV., pp. 567 et 

iq) Ckadvitk V. Dolman (1706), 3 Vern. 527. Thv oldest dsoKhto* i a 
youKgoT child for this purpoie (Banle v. HfoU (I7in), I P. Wm«. UU; 
Pierson v. Oamsf (1760). 2 I)ro. i*. C. 38X 

(r) CUmtnt$ v. Pntke (1764), 2 Cl. & Kin. 23U. u. ; JjaHqtto» v. Lanqtlcn 

(1634), 2 Cl. 6c Fia. 190. ll h. ; B* H$tat9 (1671), 19 W. R. 765; 

rofvruor v. OHndUy (1874). 32 U T. 424; f7ro/lan v. Unqdale (1663). 11 
L. U. Ir. 473. 

(s) LoeA'ST. Vuntop (1S8S), 39 i'h. 0. 387,0. A Id ThUs v. Bermingham 
(1675). L. R. 7 H. L. 634. the olden! wis ex]»i‘<*M»ly exclcdod from tho 
limitatiou. 

(f) In such D case tJio wonl is a iror<l of Jimitatjon ; the rule jd SktlU/a 
Cffffi (1581). 1 <3o. Rep. 03 b (as to wbieli see title Real Pnnpcarr aki> 
('iiATtELS^ Real, Vol. XXIV., pp. 226 el^ts;.), ma^ be applicable. As to 
the rule in .VandsviUs't 6*a«i (undated), To. Litt. 26b, Mile Real 
Property an'd Cjuttels Real, VoL XXIV., p. 246. 

(k) ireilfr’iOa«e(1567), ICo. Rep.eeb; Emms v.E mm, 11892}2Ob. 173. 
0. A.; i^tinnrr v. GumbUlou. fl903j 1 I. R. 36; hoc title Real Propcrtv 
AND Cuatteu Real, Vol. XXIV., pp. 236 si uq. As to otlier meaning*, 
note (p), p. 761. pofl. 

(«) ^6 Van druHen v. FoxveUy Fox^tfU v. Van (hniUn, fI897| A. (X 
658: WemUnyi (Barpnsit) v. 119(17] A. C. 440 (heir in enUik 

under a settlement, the entail in which bad l>eeii Ji^xtroyed). 

(a) Dot d. IFinIsr v. Ptnail (1643). 6 Man. it. 314, H. I.., ptr Lord 
BnouonAU, L.C.. at p. 363 \ Dormer y. PkiVlpn (IS55), 4 Do 0. 11. 4k U. 
855: James v. Rkfuirdton (1678), 3 Lev. 232 ; 2 T. Jo. 90 ; Dfirbmn d. 
Long f. PmunoiU (1713), 1 P. Wma. 229 ; (ioo^lriqht d. Brooking t. Wkif'i 
(1776), 2 Wtn. DI. 1010. 

(a) Dancen v. Clarendon (Earl) (1681), I Vera. 36; Dot d. PUkinqtcn v. 
SptaU (1838), 5 B. fr Ad. 731; Rawlmon ▼. IVom (165i),B Hare. 673 ; 
£s PfOA, ilindtton v. Wood (1901), 66 h. T. 455; Rr tfaJUr. )tahtr v. 
Poppm. (1909) 1 1. R. 70, 76. 0, A. In Dos d. Km t. Frott ( 1820 ), % 
B. 6 Aid. 546. and Liqhtfooi v. .Vay6^ry. [1914] W. B. ISO. U. L., tb* 
hw was 00 tbs context held wcertamable at a future time. 
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lands are given to the heir of the testotor, the eomtnon law 
heir, according to the general course of descent^ is prtmd j'acu 
entitled ( 6 ). 

1379. A devise to heirs of a particular character (c), not referring 
ntcrely to the deect^i^t of an estate tail {d), takes effect only in favour 
of the heirs general, conditioually on their possessing that character, 
unless the intention of the testator is shown to the contrary (e). 
If the devise is to the heirs male of the body of any person, and 
the words are used as words of description and not of Hiiiitatiou(/), 
then the heir male of the body, who need not be heir general ( 9 ), 
ftriindfacie takes under the gift; bat where, in a devise to heire 
male” or ''nett heir male” of the testator, it app^rs that the 
testator could not have meant the heirs male of bis own body, 
primd /tide only the heir general of the testator, being a male, can 
taka under the gift (/i). 

1360. Where the gift is nf {>6r8onril estate or of a mixed fund of 
real and personal estate, the word 'Mieir” primd retains its 
usual meaning, and unless there is something in the will to show a 
contrary Inteutioii, the particular i>er 60 Ti filling tho description of 
heir-atdaw takes the property as a pereotra lUeitjiutta (t). By a 


(ft) Thorp V. Owm (1K64), S Hm. it (t. OU : JMvU v. Kirk (I85S), 
2 k. ^ J. 391 (ioo 2 3ur. (^f. S.) S97); BucMnan v. UarrUnn (1861), 1 
John. 4z H. eea ; Poltey v. (NV 2} (IS52). 31 Beav. 393 ; Sladon v. 
Sladen (1953). 2 John. 4 II. 360; S. C. S Jur. {a. s.) 1073; aarlond v. 

(1S7S). 0 th. D. 213; aad see Co. Litt. 10 a; and title Dksckm 
A wn DiSTRtsrtiON, Voh XI.. pp. 7 #1 oeq. 

(e) As, for iostsaoe. to tho testator's heirs of his name {('oumUnv. 
Clarke (1613), Uob. 29 : WrigkUvn v. hlaraulay (1S4S), 14 .ti. W. 214 : 
Thorpe T. Thorpe (1S92), 1 H. df C. 329). 

(d) As, for UMtsDce, in a devise to '*hfin male" construed in the 
roniext to mean ** heirs male of the body ; see tho text, infrn, and 
pp. 794, 76.^. t^f. 

(s) In Co. Liu. 24 b it is said that under a devise to " heirs female ol 
the body " the penoc to take by purchase under the gift must he heii 
nneral as well as heir female: tbit is not now consider^ correct; se4 
Xeueoman t. BsUlm Boepitol (1741). A mb. B; CholmomUUy (ilarquie} y, 
Clinton (Lord) (1920); 2 Jac. & W. 1. 109. 107 ; Doe d. AnceU v. Angdi 
(1849), 9 Q. B. 328, 351 ; Ooodliile d. Weehn v. Burienehaui (1772), 
rsarne. Contingent Remainders, dth ed.. Appendix 1.; FFrtoftUoa v. 
Macoulaw, supra, at p. 231: Doe d. Winter v. PerraU (1829), .5 B. ^ C 
48. 93 : C. (1843), 9 Cl. & Fin. 607, 617, 625, M. L.; and see Hargrave. 
ootoB to Co. Litt. 24 b. note (9), and 194 a. note (2); Chambere v. rav^ot 
(1837),2My.&Cr. 379.386. 

♦ (/) As to tho use of such words as words of limiUtion, see p. 764, poet. 

(g) Wills V. Polmer (177U), 5 Burr. 2615; Doe d. Angell v. Angell, 
supra; and sno liaier t. Wall (1696). 1 Ld. Karm. 185; Broww v 
harkhM (1718), 1 Stra. 35, on a bill of review in .Vetfcomaa v. BetAfsm 
Hospital, supra. 

(ft) Se ITflilwi, ^Mapberp v. lighi/iHft. [1912) 2 Ch. 430, 436, reverted, 
suhuom.Lighifooly.Jiaybsry,[W4)\\.}i. 180,H.L..on thcooute:^tof the 
pwiicuUr will concerned; and see Dfitres v. Fertvrs(l?22). 2 P. Wms. 1. 

U) Gitpnm T. Muddoek (1808), 14 Vet. 488 ; 3foi»Msy v. Blamirs (1828), 
4 Buss. 384; Tsflotf v. AihUm (1850), 15 Jur. 213; De Beauvoir v. Ik 
Bs8«wir (it»52), 3 Hit* Cas. 624. per Lord St. L£ 0:<Ati>8, L.C., at 
p. 557; Be BooCst (1890). 1 Prew. 5: Sm. 228; Souikgate v. CUneh (1858). 4 
Jur. (K. 8.) 428:.H(rti«tt0f» v. MiUi (1891). 29 Beav. 193 ; Smith v. Buleker 
(1878), l0Ch;P.a3; Bsm ▼. fiouhon (1883). 25 Cb. D. 212. per PeaRS o>. 
J„ at p. 215 ; Skinner v. C umklM o n, [19081 1 I. R. 86 ; see also Bo^U v. 
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Baffioient eonteit, ae in casea wb^re tha bairg are (o take hj Bab« 
etitutioQ for the anceetor, tbe word may be uDder 8 tood to mean Buob Deioile* 
person or per bods as would i^ally succeed to tbe property according 
to ita nature and quality (k ): and in tbe same tberefordr it 
may bare two meaninga, heir*at'Uw as to the real estate, and tbe 
persons entitled by statute on intestacy as to the pereonal estate 
comprised in tbe gilt (f). In a gift of personal eetslu alono ** heira " 
has been coiistru^ as meaning either next of kin (m), the widow 
taking her share (n), or executors and administrators (<i). The 
context may, however, give other meanings to the word(p). 


1361 A gift to a named person or bis heira is primd facie sub* To h iwrKtft 
stitutional, at all events in gifts of personal estate ( 9 ), so that if t)ie 
first donee does not take, the bequest takes effect in favour of bis next 
of kin according to tbe Statutes of Disirilnition (r); but in a direct 


(1S44)» U Sim. 927. 941 947. wh<ve the huir wm aUo us^l of kia. 
Ai to a gifl to *' mv numMMon to tbe tiUi'x." eeo He Ctt/hfitfi (hari) 
ee.Sn). Jo. 271. 

[k) Vauz r. £fen<imoa (IBOe). 1 Jac. & W. 3SS; v. MclkriMU 

(1999). 2 My. & K, 09; Moyneetf v. iSltiwire (JS28). 4 Rule. 384. per 
ISAcir. M.H.. at \t. 3S7 ; oompurv LotrfuUe v. Sione <171K)). 4 Vm. iWW 
(gift of refiduo to tivit of kin or heir-at-law '*); He Tkenpettn'i TrueU 
(1878). 9 Cb. U. eu; (to hoirs or noit of kin 
<l) Wingfield v. Wingfield (1878). 8 Cb. \K 098. In Ik Jirttuwir y. ik 
Beauvoir (1852). 3 II. L. Cas. .524. oq thr other band, the context alio wed 
tliat tbe pi^rson w)io was to take tbe real eataU) was ial4'pided also to lake 
iho personal cslate. 

(m) Low V. .Smtfft (1856), 2 Jur. (N. e.) 944; />oody v. //tyyifu 
2 K. A J. 729; He a»mhoa'e TrneU (1858). 4 K.& J. 750; Re J'M 
Wm (IHOO). h. R. 7 Kq. 15) ; fonipon* He Xevion t Trueie (IH07). 1. It. 
4 Kq. 171 (gift to haiit a&d awigna '*). 

(ft) He Steevenn' Twls (1872). L R. 15 Kq. 110 
( 0 ) I'^rhlan v. Jleynolde (1852). 9 Hare. 796. 798. 

\p) Suoli as ohddren {Loeedag v. IJopkine (1755). A mb. 273; If^hron ▼. 
r/rnfillofil (1770). A mb. 502 ; Stfmere y. .fobeun • 1848). 16 8im. 207 (*' the 
heirs of hor bwly "); hull v. ('omlteiiMirk (1S5H.. 25 llcav. C4ti). or uwoe 
(Speaknuin v. Upeakmtin (1850). 8 Uurc. ISO, ]8o|. 

(y) He IbbeUon, JhbeUon y. IbUkon (19U3). 88 L. T. 461. per Jorex. J.. 
at p. 402; Speakmtn v. HpenAmnn, auprtt; H'intffirltl v. IVxegfield. ettimi 
In devii'C^ nl real eatalu tbe word "or" louy b«iohut<ged lo **and’’ il 
bDCcssary {Head r. SneU (1743). 2 Atk. 642. 045; Wrigki v. H'rio*! (1849), 

1 Vcs. Sen. 409; Barrie y. 2Anna(l844). 1 (^dl. C, C. 410; Jjaeklan v 
RrynoUs. lapra. HoUe^ 7 . PoUejr (1861). 29 Heav. 194; He IKoUcm's 
Eeiak (1800). 8 Do («. hf. Ss 0. 179. whore the willx before the 
Wills Act. 1837 (7 Will. 4^1 Viet. c. 28); compare Adekead v. WiUetie 
(1801). 29 Rcav. 358 (change not made, bocauso therv unnecoisary); He 
Matiereon. Trevanicn v. Dames. [19921 VV. K. 192, <*. A. In such cases tbe 
first taker takes a fee simple; but the limitation may be sobstituHonal. and 
may give to the brat taker a life intorcet only; ace title Rdal 1'rofebtt 
AND Ohattf.ua Ural. Vol. XXIV.. p. 105. note (n). 

(r) ** U a legacy he given to A. or his heirs, A. if be survives the testator 
will be entitled to the>.gacy, but ii A. die, t)ae word *hoiie' is introdoeed 
to prevent a lapse, and therefore the court b<»ids thtt i! the flnt legatee 
dees not take, tbe same person will take as would have taken after him, 1/ 
there had been no lapse, and that tbs legacy follows tbs devolntion of 

S ieonal estate " {Otmidon v. UHU (1861). 29 Heav. 193. per Rohillt. 

R..atp. 198. see(7inUeffeiis V. i>os(1828). 2Sim. 225; fiieey. Loekle^ 
(1849). 6 Beav. 180; Doody v. Htygitu (1852). 9 liars. Appendix, xxxii.; 
Jooete T. Jarohi (1859), 16 Beav. 557; Be Craeon 28 Bear. 933; 
Re Pkilpe' R'tlf. lupm; Fwilasea v. Totfeck (1070). L. n. 9 Eq> 258): sei 
tiUe Dnscirr akd DistniBUTtov, Vol. XI.. pp* 18 ef sef. 
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gift of i) 6 TH 0 iial est&W to ^'tbe heir’* of a named person, the words 
are prinul f<uU descriptive and not eubstiintional, and the gift 
takes effect in favour of the person who is the named person’s 
heir ($). 

1382. The word issue/' in its usual legal sense, includes 
descendaiita of even degree (i). In a devise o! real estate to a 

S drsoD and his issue/' esi^ecialiy where ai the date of the will he 
as no issue (u), the word is prlnUl facie a word of lioiitabion (liP), 
and the gift creates an estate tail in the devisee (a). The word 
is then equivalent to heirs of the body" (6). Siiuilarly, in a 
eeriee of limitations by will of real estate, where after a particular 
estate in any |)ersoD a remainder is limited to his ** issue/' the 
word is primd facie a word of limitation (c), and tho rule in ShcUe}f*8 
Ca$r applies {tf). In both those cases the context of the \vill may 
show that tho word is one of description and not of liuiitatiun. 
The word is of flexible meaning {e). 

In the cane of direct gifts to iHsae(/)aB purchasers the word 
may mean lineal descendants, as is ordinarily its meaning, or 
children or eome particular elase of descendants ascertained by 
reference to eome particular time or event ( 9 ). Tho mcaniug is not 


( 1 ) UomiUon y. JUxlli (1801), 29 bear. 193 (esM of s settloffleni). 

(I) lYylhft y. ThvrlMtoJi (1748), Amb. 353; 8. (\, fv3 nom. irytA^ v. Iftack- 
ffiON, slated iu Davenport y. Uanbury (1796). 3 Vi*s. 257. per Akpkn. M.K.. 
at p. 25S; i/orkUy v. «Vaw6«y (1790), 1 \t%. 143. J50; »femoa v, Dartley 
(1797). 3 Vva. 421; Leigh y. Sorhury (18u7). 13 Vcs. 3t0, 344 ; lierwird v. 
Montague (1816). I Met. 4T2, 434 ; Head v. JtonMl (1843). 2 Y. 6; (!. CM. 
Can. 231.235; JlaUy. 22 b. J. (ni.) 242; (1835). 

20 lieav. 645, 648; KAedri v. HkaiUe {1859), 27 Uesv. 413, 416; He Corlaet 
(1K75). I rh. D. 460; lU JSrooke, Edyoean r. Archer, (19(131 A. C. 379, 
384. ?. C. *'The word 'isAuo' is so ftrahi^uouH word. In tho ordioarv 
purlance of Isym^n it nesns cliilUren o&d uidv children. Wheu you talk 
ol wliat issue s man has. nr vbst issue then: has been of a marriage, you 
ini'iin cbildreu, not grandebildrea or mat graadcliildrea. liut iu the 
language of lawyers and only in that language it rueaus descendauU 
[Mpk Y. Carrick (1879). 11 Ch. 1). 873. V. A., per .Umes, L.J.. at p. 883 : 
rnmpare Haydon y. n*t(«A)rs (1789), 3 Term lUp. 372. 373 : *Mho word 
* issue * is genus generulu^imum**). 

(«) Tbe rule in WxUle Chu (1309), 6 Co. Rep. 10 b; seo p. 787. poet. 

(«) Roddy T. I’tlsgrrald (1858), 6 H. L. Ca^. 823, 878; m p. 791.poih 
When quolifled.however, as in "eldeet issue mate.''the word itprimAjaeie 
a word of purchase {Lotetaee v. (1683), Cro. Elis. 40; Sheridaa v. 

O'HfiUy, (1900] 1 1. K. 386) 

(o) t. Bomkell (1859), 27 Beav. 325, 329; Waleh v. Johnston, 

ri899] 1 1. R. 501; Re 8imeoe, VoKler^Simcoe v. Vowler, [1913] 1 Ch. 

(6) iTeiKiflogit V. .¥orhiiid(1853),Kay. 16. 24; Roddy v. FUzgeraUi, eupra, 
at pp. 871,872; J do aw, Ado iM v. Adorns (1906), 94 L. T.720, C. A., 

Rotfia. L.J., at p. 722. 

(0 King v. Mming (1672), 1 Vent. 225; see title Real Pkopertt and 
t'XATTEu Real. Vof ZXIV., p. 230, note (a). 

(d) As to tbe rule in SheBey'e Ccus(i.*>6l). 1 Co. Rep. 93 b, see title Real 
PR'^ reaTT and CHArrxLS Real, Vol. XXIV., pp. 226 et eeq. 

{«) ll*Grsgor y. Jl'Gregor (1669), 1 Be G. P. & J. 63, per Lord Camp- 
SRIX. L 0.. at p. 71; Re Birke, Kenyon r. Birks, [1900] 1 Ch. 417. C. A.; 
P'T Lixllet.L.J., atp. 418. ''Issue" is more flexible than ''heirs of 
the b^y * {kavanngk t. ¥orl<iiid, enpra; Slater y. Dangerfield (1846), 15 
U. 6s W. 203. 278; ^edi^ v. FUeferafd. supra, atp. 861). 

(/) As to gifts over in default of issue, see p. 633, post 

(f) Sloier T. DangerfM supra, at p. 272; Sandee v. Cooke (1886). 21 
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ndcsesarity rdstricted to children by s context coQtaining a gift stot. a 
to ebildrco couched in eimilar tense {h), or by gifts referring to OeeeriF* 
issue as meaning children (0. tio&l of 

1383. The following ar« examples of contexts from which the court 
has inferred that the word issue" has been used hv ihe testator as Ooatests 
meaning “ children " (k) 

(1) Where the testator in a'later part of the will or a codicil abUdm. 
speaks of the gift in qucstiou as a gift to cliildren (/), or otherwise 
defines the issue tokiug under the gift as children (m); 

(2) Where the testator expressly or impliedly limits the word 
issue " in other claubes of the samo will to mmn '^children/' and 

the restriction, in the opinion of the court, applies throughout the 
will (it) ; 

(8) Where in an original gift to isnuo the person whoso issue is Thf mb la 
designated, or in a suh^titiitional gift the first taker, is spoken uf 
as the "parent," "father" or "mother" of the i8sue(o); as, for ^ 

L. R. Ir. 445. 440 For oxatnplw of caaos where the umuU meeuiiig, 
namely, all dnacondents, Mlhorod lo.eoo Dodtwerth r. Ailtiy (JS42), it 
h. J. ton.) OSi; TieJonea' T'Anfft# (|sr>7). 23 Betv. 242. 

(k) Waldron t. ItouJitf (ISSG), 22 Bosv. 2S4. 

(0 For cases whm " imuo " wsa used io difforvut in different 

senses, mo Carter v (1B30). 2 Rcav. r»51; £oui« v. Loait fl 

Jur.(M.s.)244: Rf Wtirffn'$ Tru4t» (1H84). 20 Tk. O.20S ; and p. SHI. nnh. 

(k) SeealMoif^AnWt V. //iiwfd«woj1ib.[llUij W. N. 47. Tko tnero faot that 
** issue" of s name'll ]»er«uii in divMtnb^d ’* l»(vtotlou" by him U not sulh- 
dent to cut it down to "children" [CnHlfirld v. i/a^iftrs (IS45), 3 do N. 

]/Ut. 141. SrouKS. L.Cm At p. 170; i/cydon t. H iiskirs (i7BU),3 
Hop. 372; RiHxnn v. Jvnes (IA46),2 510. 523; ifaddeek v.(IASS). 

23 D*>ur. 331: but see I/avipton v. Brandtoood (JSIO), 1 3h 1 (mab 

isNue, with kimitalion over to daufshters)). 

(l) Oofdis V. Orritveo (1844). 14 Sim. 34S; Bnknv. Itajfidon (im), 31 
BeaT. 309 ; M^Crf^or y. M*Orfif<rr (1859), 1 Du C. F. J. C3. As to the 
general rule thai (he testator inakoa Ui% will (:«.* diotioiury Hhowing ki<* 
meaQioc. aoo p. 6.>2, ante. 

(m) P^l V. O/ZoiD (1838). 9 Sita. 372 (to "in like msnnor"to 
previous gift to oUildroii)< FnrmiU v. jVtckoli (184^), 9 Beav. 327. So 
where the gift is to the "iMue " in ecus] tbaros if muro than one. and if 
only one, the whole '* to such one child " (Brydew v. IFJIcU (1859). L. K. 

7 bg 472: Rr, fHrkt, Jienvon t. iHrkf» I Ch? 4J7, C. A., fttr LiKt>- 
LET,M.R.,atp: 419; ReHopHiu' Tmfs (1878), 9 Cb. D. 131). 

in) Cu7$ham v. .Yewfond (1838), 4 M. Be W. 101; Ridpeway v. jlfvnki^ 
trick (1641). 1 Dr. St War. 84; ^wunki T. /:^diMnki (1849), 12 Beav. 87; 

Re UarriMont EeiaU (1879). 3 L. R. fr. 114; Be Ilirh, Kenyon y. Birkt, 

rttofo. 

. 40 ) This rule is known as the rule in 6'»Wcy v. Berrif (18(»2), 7 V»- 532, 
in wnioh case, however, as explained by Jamca, L.J.. in Koipk ▼. Carrick 
(1879), 11 Ok. D. 873, C. A., at p. 882, £otd Kldov, h.C., did not intend to 
lay down any general rule or canon of constnicUon. but was doaliog only 
with the peculiar lauptago at a particular wtlJ, anrl tlie case U therefore an 
uzample of the inference under tne second ciampk* i^y^a in tliu text, supro. 

The rale is settled, hnweycr, by Fnicn t. Otbome (1840), 11 Sim. 132 ; Popi 
y. Pom (1851). 14 Beav. 591; Bradekaio y. ifektn^ (1853), 19 Beay. 417 ; 

Poramey. Vake (1858). 4 Drew. 296; Smith y. HortfaU (1658), 85 Beay. 

628; Totham v. FcnwadlAftl). 29 Beay- 604; 5 (#wimo» t. 

(1882), 31 Beay. 305: Loitpkwr y. Buck (1865), 2 Dnjw. & Sm. 484. 492; 

Afarfin y. IJoMe (1806), 1. B. 1 H. L. 175,184. 186 ; f/wtiiow t. Pmw 
( 1871), 7 Cl». App. 275, 282,284; Be Judd'e Trutie, (1884] W. K. 206; Be 
Birke. Kenyon v. Bifkt, eupro, where, as Ltkdlet, H.Bf. said, it was not 
ueoessary to relw to BibUy y. Perry, oupra, to see that iilue there meant 
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example, where the gi^t to the issue is contained in a direction that 
they thill take the share their parent would haTe taken if living at 
the time of di6iribQtion,and the reference to the parent is construed 
as a reference to the first taker. This canon of constraction, how¬ 
ever, may be controlled by the general effect and scope of the whole 
win, for example, by the use of the word issue '* in other parts of 
t)je will, which may erdarge this construction and restore the word 
to its original compn'heosivo meaning (p); thus, the court is dis¬ 
inclined to apply this rule where there is a gift over on general 
failure of the issue(^}, or where the resnlt of the application of the 
rule would in certain events be an entire or partial intestacy (r). 

(4) Where the tesUitor Hpcnke of the issue of such issue, or uses 
other phrssoe showing that be contemplated issue of yet further 
degrees of remoteness not included in the '' issue '* in question (i). 

(5) Whom the proiierty is directed to bo settled on a person and 
bis “ issue(f). 

1384. The class of issue ie ascertuined according to the declared 
intention of the testator (a), and where this is not otherwise shown, 
according to the ordinary rules, at the testator^e death (w), letting in 
issue coming into existence before the period of distribution (a), 
every degree of issue taking concurrently with their descendants. 
They jn'imd facie take jier capita <f<), and as joint tenants (c), in the 
absence of words of saveraiice or other iucoiiBistoiit context (d). 


children. The rule applies to settlements inter as wrll m wills 
(/furnwlonpk T. SkiUtlo, (1SS4] W. N. MS). 

(p) Jfayaard ▼. tfripM (1S5S), 26 Bear. 285, per Roati.LT, M.U., uC 
p. 2S9i lUrr^ T. Fiiker, (1903J 1 I K. 4Si, 4SS; JCe Jimtfuru. v. 
Howytr (]»13), m L. T. sn ; He ./sXason. Fiti r. Jehnwi (1913). 30 
T. L. R. 200, affirmed (1014). 3D T.L. K. 503. C. A. 

(s) ifoM V. }io$$ (IS55), 20 Bear. 645, 651 ; and see Ralph r. UorWok 
(IS?0). U Ch. n. S73, SSi. 0. A. 

(r) Besi r. }to$ 0 , tupra, at pp. 652, 653, and see JMpk r. Oarrtck, 
iupra, per Jamrs. L.*!., at p. 8S2, instancing a cane iv*acre a donee’s 
children predeccaMd him leariog bU grandchildren alive. In BirdeoB r. 
fork (1850). 5 Jur. (K. s.) 1237, where the circuiiistanoes were flimilar, it 
was not argued that there was an intMtaey. In 6'mtfA r. IlvrH/all (1858), 
35 Bear. 628, Roxillti M.R., at p. 630, explained his decision in Bert v. 

i«pm, that in the Utter case usue was confined to the children of the 
‘ parent,'* but that the parent" might be a grandchild. 

{•) Fepe V. Pape (1851), U Bear. 591, ptr Koutu.r, U.K., at p. 594; 
Fairfifldr. BneheU {ittt), 32 iiear. 158. 

(I) Tkempten r. Bimpeen (1841). I Dr. L War. 439, 4SD; Baker v. 
Ba^lden{\mi 31 Bear. 209 ; Re DUen'e Traeie (1869), 4 I. K. Kq. 1; 
Harrie r. Leftu$, [1899] J 2. R. 491. 

(a) Waldron ?. Boaller (1856), 22 Bear. 284 (issue of each grandchild 
osoertained at hia death). 

(w) See p. 715, ante. 

(<)) Batter r. Ommaney (1827), 4 Buea. 70 ; Clav r. Penninghn (1835). 
7 8im. 370; Weldon t, Uoylandiimi 4 De G. F. & J. 564 ; Sobcm r. 
yeah (1870), L. R. li £q. 48; Re CoHaat (1875). 1 Ch. D. 460; ^srr« r. 
11903] 1 I. R. 484; Re Tagler t Truete, Taglar r. Blake. 11912] I 

li !• 4 

(k) ilMNjwr* T. £ai,kRr»(17»«),3 Vtt. 357; 2^. Jmm' TrHtt (1857), 
33 Bmt. Sts'; WtUon r. H»yl«nd, 

<«) Danfort r. •upra. 

Rowland, enpra; Law r. rwp (1838), 4 Jar. (n. e.i 
447 (with hiuiefit ot auTTiTorahip and acoreer of sarriring shares '*)• 
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1386. Under a gift to ** issue male (f)or ** mala desoandARts *' (/) 
or " male heir» *' (if) as porcbaBere, ptitni /afi/> (/i) only males 
claiming as desceudanls of mules, and not of females, can take. 

1386. ** Offspring similarly extends pWwd to any degree of 

lineal descendants {i), bnt may lie restricted or varied in moaning (it). 

1367. Under a gift to the next of kin (I) of any {Krsou (w), simply 
and without refenmce to either intestacy or the Statutes of Dis¬ 
tribution {h), tlie donees are considered i) be the nearest kindred 
in blood (o), including the Italf blood(pX and not to be the statutory 
next of kin; and sueli persons primdjanc take as joint tenants. If 
the will describes the donees by reference to those statutes, either 
expressly or impliedly (as in the case of a roforouce to intestacy), 
the property paases to the statutory next of kin {q). In neither 


(s) Lyvofxi T. A'mfrtfi' (1B60). 20 Hear. 38. 

(/) V. (isSS), 3 .My. & Cr. 539 ; ThMiuson v. JUndUikam 

(L^), TkellHMsoh r. TheilusiOH, i/ard v. RottarU (1S59), 7 H. h. Can. 
420. 

(o) Dm d. AnqfU r. AnyrfI (1840), 0 Q. B. 328. 

(A) for an example where ‘*iu tlio male bae" was ineonaUtent with llis 
(Imiffe taking as dtwceodauU of mahw oaJy, loo (1830), 

5 )l. L. Cas. 873 (** nearest of kin in tbo male line *’). In a gilt to A. for 
life ami after bit death to hii iHuo ** in tail male/’ daughbirt may take, 
the words in tail male " being a deseriplion of the estate ialuui (Tfwnr 
V. JreMf (1847). 1 11. L. Caa. 239). 

(i) TAompron v. /iAutry (1854). 3 Drew. 7 ; Youh^ v. UapUs (1860). g 
Drew. As dm. 167 ; DnidiAaw v. DoidvAow. (19U811 1. K. 288. 

(A) Luifr V. Tidd (1801), 20 Bcav. 618 (rostriolMl to ehUdjen I ^ a 
direction to seltlo; compare p. 754. oats); Tabulatu v. Nison (1898), 15 
T. L. U. 48.>- 

(l) Cotapare, generally, the oases as to the oonsiruotioo of setUemenU, 
atnl partionlarty as to gills to the next of kia of a raarried woman as if 
aho had diod unmarried, cited in title Skttuiisnts, Vol. XXV., pp. 581 
sf 9pq. The ennie meaning is pnmd /ao»# attached to deauriptioos similar 
to Qoxt of kiu ; see Ifarm v. Nswloa (1877), 4 ^ L. J. (cu.) 268 (legal or 
nett of kin), lii a gift to the next of kio of tai» persooa. the donees are 
primd /ocis a class composed of the next of kio of one together with the 
next of kin of tbe other (As S&per, Naylor r. XsUls. [1912| 2 Ch» 467), 
but aocordiug to the context may be such persons as are nommon to the 
two cU^ee glnvxt of kin Crregoryl 1828)44 Kum. 526). As to the 

effect of tlte context, see IKUliamsT. AsiUon(1860), I John. & H. 115,119, 
120 ("nearest of kin by heirship**: heir held entitled); .Snyerv. Brndlry, 
i/rpm. 

(«) See Hohaon v. i66s (1837). 5 L. J. (Cif.) 213. where the context 
sapphod tho want of mention of tbo propo$iiH$. 

(a) 8ee title DescENr and Distjubution, Vol. XI., pp. Id ii *07.; as 
wimt is sudlcicut reference to tho slatulce, see HttrriM v. NewCoa. sapm. 

(o) Brandon v. Brandon (1819), 3 Swao. 312 (Heltlcmeat); Blmlcy v. 
Younq (1835). 2 Mj. 5 p K. 780 (settlement); WHkjf v. MangUt (1843), 
10 Cl. &t Fin. 215, n. L. (settlement), applif^ to wills m Aeiton t. Nivnpson 
(1859). John. 43; Holton v. BoHcr (186H). 3 Cb. App. 505. oTerruling 
PkiUipt ▼. Oorth (1780), 3 Bro. C. 0. 64, and UinoUep V. Afoclarms (1832), 
I My. 6c K- 27. As to next of kia as objects of a p(/wer of appointment, 
however, see Bfiow v. Teed (!870), L. R. 9 Hq. 622. 

(p) Colton V. Scaranckt (1815), t Ma4hl. 4.7, explained in Qaiion v. FoiUr, 
lapni; Bri^^ v. {1885), 33 W. R. 404 ; tU Ner^vtson't WSl, [1902] 

I CL 483. • 

(a) Alwords ▼. Bofoway (1848). 2 Pb. 625; DuUoek ▼. Dotfwai (1860), 9 
H. L. Cas. 1; HickoUy. RavU^nd (1855), i K. 4s J. 5Q4; oompare title 
8nTLBx&HT9. Vol. XXT., p. 58 !• 
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case U a wife(r) or bQsbaod(i) primd facie (t) included ia the 
tern. 

1388. Whatever may be the time of diatrihabioD, where there ie a 
gift to a tcstator'a next of kin, without more, ttm claee facie 
has to be aHoertaineil (a) at the testator'a death (v), and where there 
is a gift to the next of kin oi aoy other person, the class priind 
facie has to be ascertained at that person's death if he survived the 
testator (;r), and if not at the testator's death (a). In a gift to a 
class of next of kin of the testator, or his nearest relatives, or 
similar class, living at a future period of distribution, the entire 
class is ascertained at the testator's death, but those only of the 
class take who survive the period of distribution (b). 

Whore the gift is to the testator's next of kin entitled by virtue 
of the Statutes of Distribution, even though they are to be so 
entitled at some future time(cX the class is primd facie ascertaiued 
at the testator's death (d); the context, however, may require them to 
be ascertained as if the testator had died at some other |>eriod (c). 

{t) Garrick 7. ('nmdcn (Lord), PaUen v. Jones ()S07). 14 Vos. 372. 38u ; 
Lee V. Lee flS60), l Drew. U Sia. SC: Parry, lAak v. Secit, [ISSSJ W. 

N. 179: Re FUrMraUfe Tntde (J8S9). 81 L. T. 221 (''next of kui in 
blood '*): Re Grays ^ieUlfmerU, Akers v. Sears, 11806] 2 Cb. 802; and fee 
title Srm.BMP.VTS, Vol. XXV., p. 581. On the other hand, where the 
doneoH are tho persoiiR who by virtue uf the statute wonld bo entitled to 
the tcetalor'if eeiale, the widow is included {ifnrfift v. 07r)iwr(I844), I ^'oll. 
289 : Jettkiae v. O'mrer (1848). 2 Coll. 537). 

(i) iftfne T. Mifne 7. Vtlne, Milne r. Walker (1852). 2 

j;e 6. M.&G.715. C. A. 

(0 Sea Coilifu* Trnsi. [1877] W. N. 87 (widow iTicluded, on the 
coutezt). 

(’U) As Co the atv'crtaiiimouf of a olasa of next of kin on a spocifiod 
bjpothc^ii. see title SkTTL£iCENrj<. Vol. XXV., p. 582. 

(«) Wharton v. Rurksr (1858), 4 K. & J. 483, per Woon, V..C., at p. 488; 
Seifferik 7. Rodham (1848), 9 Bcav. 370: Say y. Creed ^847), 5 Hare, 580, 
.587 : Mossy. i)uAlop( 1850). 1 l>cG. S^Sm. 490 ; Wore v. (1848), 

2 Ph. 636; Bird t. LuekU (185(0. 8 Hare. 301. where the sole next of 
klu took a prior life estate: Qorbell v. Zloinson, Gorbell v. Forrest (1854), 
18 Beav. 556 (two of class bad prior life interests); Lee v. Lee, supra (one 
bad prior intereat); Harrison t. Harrison (1860). 28 Beav. 21; Re Ford, 
Patten v. ^parl;t (1805). 72 L. T. 5, C. A.; Be Maker, Maher v. Toppin, 
[1909] I I. B. 70.C. A. 

(«) Oundry v. Pinniyer (1852), 1 De G. M. A G. 602: Wharton v. Barker, 
supra, at p. 608 ; and see Jacobs v. Jacobs (1863). 16 Beav. 657. 

(a) Pktfp# ▼. Evans (I860). 4 De 6. 6c Sm. 188; Wharton r. Barker, 
eupra, at p. 508: Re Philps* TTiS (1889). L. R. 7 £q. 161 (" bcira " construed 
next of kin). For a case of contrary inteodon, see Re Bees, Williams t. 
Zhoies (181K)). 44 Ch. D. 484. 

(5) Spink V. Lomis (1791), 3 Bro. C. C. 366 ; Re Eask, Prall v. Beean 
(1894), 71 L. T. 6, C. A., followed in Re Brook v. TK5i7fon. [1910] 

1 Oh. 278, 388 (next uf ktii . . . Hviog at the tinie of the trusts faiiug). 

<c) See Re Ifiaa, Brook x. Wkitfon, supra, where Parker, J.. at p. 2 k 0, 
expliiaed that in such cases the ordinary rule adiicb would have asetT* 
ioitwii tbe class aC^tho lime refern*d (o is rebutted, because of tho 
accA'stiij for every person who claims uuder the gift to prove bis title by 
virtue of the statute. 

(d) r. Downes, supra: Doe d. Garner v. lowioa (1803), 3 East, 

178; Mnri;K.tiu v. lisiff (1856). 20 Beav. 679; iforffmors v. jUoHtsiors 
(1879), 4 App. Cas. 448: Re WUbhn, Wilson ▼. Batchelor, (1907} 1 Cb. 460, 
affirmed, [m:] z Cha 672. C. A. 

(s) Ifkorfort V. Bnrker, enpm; bnt 8.C., 4 Jur. (M. 8.) 553 ; Clowes r. 
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1389. Id the caee ot a gift to next of kin under or according to 
the Statutea of Distribution, they take as tenaDts in common in the 
shares fixed by the statute in cases where either the will in terms 
refers to the statutory mode of distribution (/), or is silent on the 
subject (^): but if, for example, tho testator directs (bat they are to 
take equally, elTuct must be given to such direction (A). 

Where the gift is to next of kin, eicloding ceruin persons, (he 
next of kin are ascertained as if these persons a ore dead at the 
time in question, but without any other difference from tliu aU^vo 
rule (i)* 

1390. The mere description of a donee as the holder of an oQice is 
not of itself sufticioot tn raise the inference that the gift is lor the 
benefit of the ofiiue and not ot the holder personally {k), unlesa tbe 
context and circumstances show that the holder for tbe time boiug 
was intended (f); bnt a gift to a person either described as, or 
known to tbo testator as, the bolder of an office, ** or his successors/' 
or a gift to the holder of an office for the time being, is for the 
Umfii of the office or of tlie association or Ixxly in which the office 
is held (m). 

1391. The primary sense of the word ** rotations '* (n) extends to 
relations of every degree of relationship (o), however remote, and 
where donees arc thus described this effect is given to tbe word 
wherever it is possible(p)» as in cases where the gift is a power of 
selection and appointment among rolalions {q), or is to po^r 
relations by way of peri)6tual charity (r). In general, however, line 

J7inMrd(IS76), 4Cli. D. 413 ;Jte8iHrq$ andOnai Wi$Um Rail Co.(iaSI). 
19 Cb. D. 444 i B* XcFte, UrFtt v. T<>n%f (1910). 103 L. T. 21U. 

(/) //olfoway V. Raddiffd (1857), 23 Bear. 163 ('' as if the same had to 
be paid under tbe •taiulc"}; Fifldin ▼. Aikworth (1875), L. R. 20 Eq. 
410, 412 ("as the law directs*'}. 

(y) A gilt to the perto&i eotiticd under the statute gives a deeoripUoo 
not only of tho persons, but of their mterests \ Vsrtin t. Qloper (1844), 1 
CoU. 269, 272). 

(k) lU RieKarde, DaiMi v. Edwards, [1910] 2 Ch. 74, osr 8 winf£H 
Eidt. J., at p. 76, foUowbg MaUissn v. Tanfield (1840), 3 ooay. 13), psf 
Lord Lamcdale. U.R.. at p. 132. 

(i) Ifkils T. Springett (1878), 4 Ch. App. 300; Be Taylor, Tatflar v. X>y 
(1885), 62 L. T. 839, C. A.; tind seo Lee T. Lee ( 18 Gu). ] Drew, k Sni. 
86; Lindtaif ▼. (1876), 46 L. d. (CH.) 878. 

(k) Doe d. Phillips r. AUiridps (1791), 4 Tonn Rep. 264 Dofiaottoa Vr 
0*NM (1870). 6 1. K. £q. 523. 

(l) Re Coreoran, Corcoran t. O'Cane, [1013] 11. H. 1. 

(m) iSmorl V. Prajeos (1801), 6 Vas. 56^’, 567; Tkornber v. fT^lioa (1855), 
3 Drew. 245: S. C. (1858), 4 Drew. 350; Re Delsay, ConoUy r. Quick, {1908] 
2 Cb. 642; Re Oarmrd, Gordon ▼. Craiqie, [1907| 1 Ch. 382; Re FovUr, 
FovUr V. RoolA (1014), 30 T. L. R. 632; and sco title C}iAmTtiL\ Vol. lY., 
pp. 164, 165. 

(n) In Oower r. Jfainieartws (1750), 2 Ves. Sen. 86 (** friends and 
relations "). and Re Caplih'i TVtU(186j). 2 Drew. As Sip. 627 relations or 
Iriutids"), the term ''inonds" was trcaic.d as ^yiioDyiDous with relationi, 
beeaose of the uncertain^ on any otbor construction ; sou aUo Ooogon v. 
llayd^ (1879). 4 L. R. ir. 586 (heir held entitled), citing i/enilse’i Can 
(1600), 9 Co. Rep. 36 b. 39 b. 

(o) Similariy for the word "kin** (Re Chapman, BUiek #. Cot ()683)» 
49 L. T. 673, 674 (" next male kin " meant next of 1^ who were males) >« 

(p) ▼. Hsaywood (1772), Amb 708. * 

(q) 8up^ T. Lotfsoa (1773). Kmh. 729. 

if) See titis CBAAirau, Vol. IV., p. 109. 
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mean ingcasDot be given to the word in a direct gilt to relations, or 
in a gift to them under a non^eiclastve power of distribution, on 
account of the uneerteintj ($) in the number of persons designated (t); 
and therefore the court in such a case j^resumee that the iMtator 
intended his next of kin according to the Rtatutee of Distribution (u). 

A gift to ** nearest relations " is confined to such persons, even 
where a charitable intention is shown (tr). 

The class of relations is as a rule ascertained as if they were 
described as next of kin (a), and they prinu facie take per capita (b) 
and as joint tenaTUs(r). 

1892. In a l»e<|uest of personal estate to the ropre^ontativee" nl 
any person, whether simply or with the added qualification of 
“ leg^ ” or “ personal ’* or “ legal personal.*' the description is taken 
in its ordinary sense and primii faric designates the executors or 
aduiinistratorHOfthat person (<f). The term, however, is capable of 
being interpreted in any sense required by the context (r), which 


(i) As to uneertaitHy. see p. STS, a^^^e. 

(<) Brandon t. Htctuion (iSltl). 3 Swap. 3J2. 31 
(«) Tkomoi T. UoU (1723), Cas temp. Talb. 251; Whithorpo v. Uarrii 
(1794). 2 Vcs. Sen. 927: Green v. Uowtird (1779). 1 Bru. CM'. 31; Bayncr 
T. Vowbray (1791). 9 Bro. 0. T. 234 (p4*rj(ons ''wbo shall appear (v be 
related to me"); ZMram# v. 5 Vvs. S2(h Maettr* v. r/<N>pcr 

(1798), 4 Bro. C. C. 2U7: h olier t. Hcunde (1819). 19 Vci. 424 (rfs) 
estate); Crneklo^ t. Kofi's (lS3K). 7 L. J. (on.) 373; Bakrr v. Gih»vu 
(1349), l2Brav. 101; ReAevinalCt Sedlniuvi (1S61), 30 L. J. (CU.)321; 
JU Or€en}eood't If ill (ISfil). 31 h. J. (CM.) 110; i7f66eri V. f 18731. 

L. R. 19 Eq. 372 (where aai Ulcgiiimalc rcUiive, described in another gift 
as if lepUinate, was not included); ^ee title D^.^caNT amu 
BO iiON, vol XI.. pp. 16 «t $eq. At lo giru by way of a non*cxclu6ive 
power of distribution, see Pope j. Wkilwnbe (1310), 3 Mcr. 689; Lavlor 
V. Btndereon (1377). 10 I. R. Eq. 150, 191; ai to a gift to the relatives 
of ap iljcgitijsate sec Be Ikekin, titorkey f. £$fre«, (1304} 3 Ch. 965, 

974. Si^arly. in a gift implied from a power of selection not eicreiaed 
{Barding v. Wya (1739). 1 Atk. 439. as lo which see Broww v. Biggt 
(ld04)» 9 Vea. 405, per Akdek, 31.R., at pp. 501, 502; v.Denlon 

(1657). 3 K. Afc J. 929; Be Svan, Brid v. Svan, [1911] 1 1. B. 405, C. A.), 
(w) Edge v. Apfurfrury (1741), Amb. 70; Go^inge ▼. Goodinge (1740), 

1 Ves. Sen. 230: Smitk v. CoffipbrU (1815). 19 Viw. 400. 

(o) See p. 796. ante ; Psares v. Vineeni (1836), 2 Keen, 230; Biihop v. 
(1347), 1 De G. A Sm. 411; Ecgleey. XsPrelOA (1873), L. R. 15 £q. 
143; lee, however. Ti^n t. Lonqinun 1 1852). 18 Boav. 275. 

(9) TAomot V. Bole, eupro ; fiffin v. Longmen, envra: for a case of a 
context lo the contraij. sec Fitlden v. AsAworU (isfs), L. R. 20 Kq. 410. 
(e) Boglte v. L$ Prrfoii. raprs. 

♦ |d) Cor6y?i v. PrsficA (1709). 4 Ve#*. 418. 434, 435; Prirs v. Strands 
(1820). Mailil.A; Q. 169: SoAer/oa v. Skeete {l$20), 1 Bum. A^ M 587; Iliiuh- 
elifft T. Weetvood (1849), 2 De 0. A; 216; Re Crarford'e Trtie-e {185<1), 

2 Drew. 230 ('* to mj oousinn german luiw existing, or ihcir rcprehcnta* 
tives **); Wyndkumrt Trutit (1365). L. H. I £q. 290 (buMhard. as 
general administrator, preferred to excculor of will); Re TFare. Cumberlege 
T. Csflihfrle^lfare i)890). 46 Cb. 7). 209; compare Be BetVe Setitenu'iU 
Truitt (1874). L. B. 13 Eq. 636 (a case of settlement). Tht mere appomi> 
iWeat of exeenton. or references to executors and administrators may. but 
will not necessarily, give a different sepse to the words [Re Wore, Comheriege 
T. CtMtbcrtc^ Ware, eupre, at p. 273: irnOsf v. Bakin (1333). 6 Sim. 143; 
WdUm V. Comdtii (iformiis) (U43). 16 Sim. 329 ; Alger v. Porroff (1866), 
L. R. 3 Eq. 3SS; & TAompsea, AforAefl v. Beitman (1386), 55 L. T. S«t; 
and see Briggs v. Upton (1378). 7 Ch. .^p. 376 (ssnicmsnt)). 

(e) Bf i'fo^Jord'i Troeti, nrpro, per MK^VFStET. V. C., at p 233. 
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may show that tha descriptioo means deseendanta (/)» or D 6 i( of 
km, according to the Statutes of Distribution as in cases where 
directions are added showing that a division among them is 
intended (h \or where the gift is to the person or his representatives 
immediately on the death of the teeUtor (i), and not after a life 
estate (A‘). or otherwise where it is shown that the donees were to 
take beneficially and not in any fiduciary capacity <h. 

1393. (lifts to the servants'* of the testator or other doiutf^K 
described by their employment (m) and not by name, to lake as 
individ uals j>rimd fade refer to persona filling tbe character at the 
date of tbe will, and do not im|M)rt that the employment and character 
must continue to the death of the testator (n). It itiav appear, 
Irowever, that the donees are regarded as a class to be aeoer- 
tained in accordance with the ordinary ruh«(o)i ei^d generally tbe 
contest of the will may show that )>erRons filling tlio character at 
tbe date of the will (;)), or at the death of the testator ( 9 ), or at any 
other time (r), are designatfHl. 

Tho char actor of aorvauts admitted to benofit must depend on the 


if) llarujKf^ ▼. WaUan (1797), ^ Ve«. 3es. 3H4 ('^childrou and UiMr 
rt'prceouraliTca. beiogiuiic"); Siiftky. Hmro (ie34), 6 Sim. 49 (comitnii»d 
deact^fidanU ; Atkirion v. CrotPtkn, IfentUm v. De Miutili (IS54), 
)0 Baav. 448; Ke isomer^ HagUtoH v. H^rmr (l$87), 87 Ch. J). 69^, 7)0. 
7J2 ; lit Kn6wUit, liainfo^ t. ()S88h AO T. 359 ; H4 

V. Jir^mUy (1900), 83 L. T. 315 natural repreMrntativea "} 

(«) Boo tiilo Dicsckht akd IiiAraiDUTiov. Vo). XI.. p\>. )6 ti • ; 

JioUway V. Radfliffe ()8A7). 33 Bi^v. lOd. 

(A) Lon^ r. UlcekaU (1797), 3 Vos. 4B6: v. NmilA (1838). 8 

l^iro. 47; ▼. Carndfa (.Virr^M) (1S4S), 16 Bim. 389, doobtefi in 

JU Croit/ord't TrvsU {mi). 2 Drew. 230. 241. 

(t) BodtA V. Vfcari (1H44), 1 Coil. 6; Smith v. (1840), 7 Han*. 

226; AihtrUtti \. ('rvvlktr, Daidon v. Ih Ma^tnU, iuj>rn. at p. 45J. 

{k) bcc He Crtiwfvrd'n Trvtt*, •vpm, ptr Kis.o.asLKT. V.-O., at p. 242, 
esplaiDing Ifridgt v. AbboU ()79IJ, 8 Hro. i'. V. 124, and ('^Uon t. CoU^h 
(1839), 2 Bear. 67, and giviuK tho reason for the Omtinction drawn betwooii 
ilie iiumediato iu\d iioMlpimrd tfifts; //tiiffAif//s v. H'f9fttt>od (164S). 2 
i)e G. A Stu. 216 i riHjrm4tn v. ('hftpmoM (1804). 33 Jlonv. 555 ; Re Turner 
(1865). 2 lireM*. A; ^in. 501 ; Rr ThimjfM 0 n. Vffeheil v. AVrsurn ()SS6), 55 
L T 85 * 

"(I) A‘i^ V. ri/avelatMi(l859). 4 Do (i. L J. 477. 481. 

(m) Vor a ^dt to ** eWir'.'’ ei'r J'e Jonee. R'iHums v. A.»G. (1912), 106 
T. 941. C. A. 

(fi) Parker y. Marchant (1842), 1 Y. &; C. Ch. Ca#. 290, petr Kr^ionr 
Bruce, V.*C., at p. 290; Re JtiUar. Oaiioway t. .Vt/lrr (19)8). )36 L. T. 
Jo. 10. In such a case the fact that the aen ant has left the t<etator*s 
service before his death does not affert the gift (iMd.). For the siaiUar 
role with regard to descriptioDs generally, sec p. 7)4, nnU. Th** presatnp* 
tton is that legacies to aerranU are in salislaclion of wageH due. ii e&; 

V. Greeee (1744). 3 Atk. 65: KUardr. FAebm^ ()9)4] 11. R. 75). 
( 0 ) Be Marcut. Marcut v. ifafcus (1837). 57 L. T. 399, 400. 

(p) Parker y. Marthani, eupra, distinguislird in Re Marfute. Marcut r. 
Mareue, eupra, on the nound of a prccf^ing gift to three named persons 
who wore servants at date of the oudiril; Janae v. HenUp (1685), 2 
Hop. Ch. 162 [3611 (where the gift wm eonstnied to be to aervaete at the 
date of the wul who coDtioned as auch until the death of the testator). 

(«) Re iforotit. M^rtue r. Jfofeas, enpn : Re Beil, Wri^ T. Hcrivmer, 
[)9U1 W. R. 89. * » 

(r) Re Skariand, Kmp v, Aess|i, [lB90j 1 Ch. 517 a, C. A.: Re MiUer, 
OaUoteaf y. JfdW, tapfa. 
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contest and the circuiDflt&nces (i). Thos, ''semnta Imng with me 
at the time of my denih '* or servants in my service at the time 
of my deatliare not confine<l to persona actually living in the 
same house with tbo testaUjr. but, in the ordinary sense of the 
words, include persona who are wholly in hia service and not free to 
serve others (f). In the case of such a gift a aeni'anb who before 
the teatator*a death leaves hia service, either voluntarily (u) or even 
on a wrongful diaiuisaal (a), is not entitled to share, though h 
temporary absence while the relabionahip of service continues is 
immaterial (f)). 

** Domesticor ^Miousehold" servants are as a rulo restricted 
to indoor servants (c). 

1394. Whore a testator gives to his servants, generally, one or 
more years* wtigcs Jie primd fade is understood torauan that the gift 
if intended for CH^rvauts whom lie has hired at yearly wngos; the 
nature of the gift explains the perorms for whotn it is intended (d). 
The mere fact of epiilting up a year*a renninoration into weekly 
payments does not, however, exclude a servant from such a legacy (<): 
ami this presumption has no O]aeration where tlio context of the will 


(I) Iq aiteck V. TkoringtoH {1754), 2 Vet. Seo. seO, 544, s gift t<i ** the 
two sciraats tbul sIj^UI live with me at tlio time of mj death " wum held to 
include a third tskeo into service aherwards, the enumeration boiog rojeoted 
(see pp. 742, 743, enUy An annuity to a st'rvantso long as she couliniicx 
in the service of a ptiraon, who, in fact, iinHiccoa-HCs the (oataic»r. may tak«t 
effect aa a life amiuily [ButchtH v. Ifoofward (1823), Turn. & K. 442). 

(f) BlaekwtU v. Vennant (1S52), 0 Hare, r>r>l. per Turher. Y.-C., at 
p. 563, foUowing XVwMhvnd v. Windhum and Bohinion (l7CMi). 2 Vern. 
540, aud llowmt v. WiUon (1832), 4 Hag. Kcc. i07 : (•ee also ('kilcott v. 
Bromley (1806), ]2Vcs. 114 (coachman provided hy johmaslcrezohidod); 
BiUlinc y. fUioe (1845), 8 dur. 030 (laJatied farm bailiG included); Thrupp 
V. C^lUu (Ko. 2) (1858). 26 Ileav. 147 (servants living uff the premises 
meJuded; but a boy not continuously employKl and {ihid., per Komillt, 
M.R., at p. ini) a cliarwomao excluded); Jrmslrtm^ v. (Jhitriitg (I8i>9), 
27 Bear. 220 (land agent and house steward devoting unemployed time 
lo agency for other bndownon indudod); Be WfifdUjf v. Hringioe, 

(lOUJ J Ch. 682 (luslo nurHO). 

(«) B 4 8 trrt$'$ E^iaUp Vytm ▼. JfomoU (1862). 8 Jur. (N. s.) 882; B# 
Bmyofi. Benyon t. On>M (1884), 51 L. T. H6. 

(o) Darfow t. Ed\tafd$ (1802), 1 H. Ik C. 547, Ex. Cb.; Be Harlley'i 
7’rtuti (1878), 47 L. J. (ch.) 010 (dismisss] by order in lunacy breaking up 
the ostablishineiit of the t4»tatrix). 

(5) Zffrbert t. B^id (1810;, 16 Vfs. 481. where Iiord Eldok, L.C., 
discussiog evidenoa of the sorvaAt leaving service, said, at p. 489, 
that the master roust erplain whether he sunt her from the bouse as putting 
an end to the relation entirely, or only suspending her services; Ba Low son, 
H'ofdfsy T. Brinyloa, tupni. 

(a) O^U V. iforyan (1852). 1 De G. M. 5( G. 359 (indoor servants not 
receiving board wages), followed m Fav^Ana v. BooQk (1852). 16 .Tnr. 8U8. 
sad Bt umxy Kurils v. (1887), 57 L. T. 475; Ba 0^6y, CocAnma 

V. OftUhn, fl0031 1 1. C* 525 ; Ba Zovaon. Wardley v. Brinffw, $Hpm. 

(di BtoebaaO v. Paanaaf, supra, par Tubker, at p, 554. followed 
in BraWin r. Waldron (18M), 4 I. Ch. R. 333 ('* the amount of a year’s 
WMM and approved in Be BoeanavortA, BotanaworfA v. Ttnd^. [1905] 
2 On. 1, C. A.. In BootA v. Doon (1833), 1 My. 5( K. 500, the gift was 
oonstroM to mean family servants usually hired by the year. As to 
workmen,ooDtpsre Ba ilaaiwtZ, Bt parU Gralftar (1831), Mont. 204; Ba 
StraolAar, Sx yarfa Crawford (1831), Mont. 270 (tmtb cases under the 
Banknptey AeU). 

(I) OpU V. Jforgoii, avpnH par Lord Truro* L.C., at p. 800 . 
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shows that the reference to the jear is introduced merely to &x the 
amount of the legacy (/)• 


1395. Where the donee is described as the wife of a person, and 
that person is married at Die date of the will, then, in the ab^noe 
of a contest to the o<mtrary, the wife eiisting nt iho date of the 
will is prirndjavie intended to take, and not any subsequent wife (, 9 ); 
the fact that the interest conferred is only during widowhood, after 
A life estate to the hnsbnnd {h\ or that it is oppressed to be given 
for the support of the wife and her husband and his children (i),does 
not of itself show any contrary intention. If the context shown 
that intention, or according to the circuDistancea, the description of 
*' wife " may include a sutm|ueut wife(^), a person not married to 
the testator or other person whone wife she is said to be {1), or an 
ftfhoncod wife (m). 

Similar rules apply to the description *' huxliand '*(»). 


1396. If the gift is to the wife, who is accurately so deBcril>dd, 
expressly during widiiwhoud/' the latter words form a condition 
as U> the beginning and ending of her interest, so tlmt the efTect of 
a Auhsequeut divorce Ixifore tlio gift takes uHoct in that she in 


(/) /?s Skfffitid Ryd^ Y. [1011J 2 Cli. 267, C. A. 

(g) QayrftU v. Nihlock I Itavi. & M. 620: Re Drcte, Drew x. 

Drew, [1699] 1 Ch. sns. per Stikuho, at p. 339, followod io He Veky, 
Hellineltcodv. (!*itrp. \ 19 >3] 2 Oil. 103. 10 1. )UU, C. A. ; campuro.^ llanrwrlc. 
Malcolm y. Ittirford^Ilancorti, [I896| 3<'U. 173, C. A. fwtUMnenl}. A« t« a 
gilt to the ** wlaow ** of any person, sets, un the other hand, fU Ttory (I v 
7T.L K. 419. 

(A) Re Ciley, /loUinehead v. CoUy, eupra, per Kskhwicii, ,1.. at p. 1041 
aud Me the cmos citud in note (»)• *n/ro. 

(i) Doreham v. HignaU {IS5U), 8 Hare, 131, followed in He Hurrow't 
TnuU (1664}. 10 h. T. 184. and Virtk y. FUUUh (1874), 22 W. R. 022, 
but not followed in Re Lyne'e Triteii {1809}, L. ft. S Eq. 63, wliieli caeo, 
though followed in Re Lory, tupra, bse hrien •i eapprorod in lU (hiffilke' 
Policy, [ltK13] 1 <'h. 739; if# CoUy, /ioU»n#A#o<l s f'oley, tepro. 

(A) Longvorth v. BrUony (1871), 40 L. 3. (cti.) 313 ; He Drew, Drew 
V. Prew, #tfpru (in both teases a discreUonary truat, after a dotenniosblo 
life inUruHt. for the boociit of the donee, hie wifo and obildren, wo# reliocl 
upon stt cSkChiding the rule); Peppin v. Bickford (1797). 3 Vea. 370 
(person not merriM until after doath of teatator).* In such a csm, grimd 
foeic no one can take who ia not at the death of tbo natno^l person in the 
poaitionof )ds IrgaJ wife, and a divuree disen titloa her (iS# Jfom##on, 
IfilrAtn# y. Morrie$on (1888), 40 Cb. D. 30, diKsentin;' from BvHmore y. 
H'iafer {1883). 22 Oh. D. 610, whioh, howeYer, was dccidinl on the particular 
context, but the former case ho# been oritioiaed ; see L’toeitder y. Roeenhetm 
(1009). n<» \fsr)*land Reports, 150, 158, 169). 

(I) In the following cases the ciroamstoaces showed ibat a miatrow or 
partoer in an invalid njarrioge woe denoted by the term ** wife": H$ 
Boddiiifion. BoMvngUtn x. (JlairtU (1884). 25 Cb. U. 686. C. A. ; OtUtv.GiUe, 
Fenfold Y. P#A/oiri (1836), I Keen, 886; Doe d. Ooine T. Route (1848), 5 
C B 432 (in waich coece the same of the so-ottU'd wife woe added); FritH 
Y. Mathew (1866), 22 Beav. 328, 337; Re Pette (1869), 27 Beav. 676; 
7»n»#r Y. Britain (1863), 3 New Rep. 21 : Andereon y. BerkUy, [1902] 1 
Ch. 936 s Re Wagetaff, WagetAff y. Joyoad. (1908] I Cb. 163, 15. A.; Re 
namnond. DumUlon y. WhiU, [1911] 2 Cb. 341 
(oi) ScAloM T. 8lt#6si (1833), 6 Sim. Be Brown, (hWng t. Brody 
(1910), 26 T.L. R. 267. 

(•) Fran^% ?. Brooker (1860), 27 Beav. 637; Radfgrd y. Fiflt# (1872). 7 
Cb. App. 7. In Be Bryos's 2VMt(l$Sl). 2 Sim. (M. s.f 103. the context 
referred tu a named husband. In Ifaelt f. Alien (1889). 42 Cb. D. 64, by 
the context the description xaeaot ** husband sarviYing bar.** 
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diieD titled to the gift, te ehe does Dot then become a widow (o); if 
ehe is not accurately so described, the words may be read ** until 
death or remarriagu (p). 

Sbct. S.^i^antit^ of InUreH Oivfn, 

Sub-Skct. Qenavl. 

1397. A teetator gives arbitrarily aucb estate aa bo thiuka fit, 
cooaistently with law, and, apart from the construction of the words 
of the whole will, there is no presumption that he means one 
quantity of interest rather than another; the subject being mere 
tomity, the intended eiteni of that bounty can be known only from 
the words in which it is given, construed according tu the ordinary 
general rules (f). 

Thus, an interest appurcutly an estate of inheritance in real 
estate (r) or an absolute inU'rost in jiersonHl estate may on thn 
context of the whole will lie cut down to a life interest (ii), or 
made subject to defeasance (f); or a life interest may lie extended to 
an absolute interest («), or may be retiuced by the context to an 
estate until remarriage or other event (ir). 

It is a settled rule of consirtictioii that if there is a clear gift it in 
not to be cut down by any thing sulisequent in the will which doe^ 
not with rcuMinahle (wrtaiuty indicate (be intention of the tentatcu 
to cut it down (a). This rule does not mean, however, that the court 

(o) As BoddingUfft, BoddingUm v. Cloirat 25 Ch. J). 085, 0. A.; 

A# KfUlttreU, v. KetlUwfH (ISOS). US L 1\ 23. 

(p) RogefajJ. H*0g»f4ij7 r. JailanO, [ia08| ) Ch. 102, r. A-', Ki 
Ifammvnd, Jiurni^toH v. WhtU, 1101112 i'h. 342. 

Iq) Blackburn v. Stable$ (1814), 2 Yea. A D. 367, per Gramt, M.U., a1 
p. 370; 1)00 d. BrodbcB t. Tfumton (IS5S). 12 Moo. P. C. C. 116. 127 
Cowortl V. Tkirkman (1S8S), SO L. T. 1, 2, H. L. 

(r) OoedtiUe d. Grof« v. WodkvU (1745), Wilkes, 502. 

(i) SherraU v. BeeUey (1S34). 2 My. 6; K. J49; v. UantmoM 

(1^4), 3 My. & K. 110; i/oyef v. Bnyec (1S36), 1 Keen. 07 ; Morrali v 
(1842), 5 Beav. US); Loni^oU (A'orl) v. Berehtoldl (f’oaelm 
(1854). Kay, 646; Jokmton ▼. Afiirotnn> (1856}, 21 Beav. 656; S* 
ffrookt' WiU (1865), 2 l^rew. ic i^m. 362; Re BngnXave'c TrutU (1877), HI 
W. U. 060: Bo Houqkion, OouqhUtn t. Anwn (ISS4). 50 L. T. 520 ; B* 
KucocU (1885), 52 L. T. 569; Bo Sonforti, Hanford t. 6'att/ofd, [lOUl] I Ch 
030. 042: In iko Bitvlf ofLvpton. | IWCiJ P. 32 J: .Vi^tekfi v. SkicUio. [1910 
1 1. R. 1 id. A mere gift over on the death of tlie donee in auy euntingeoi 
circumeiaDoea ie not aa a rnle eneb a contoil v. IVettoa (1863) 

3 De G. J. k Sm. 434 ; Be BourlVi Trv$i9 (ISO!), 27 L. R. Ir. 573 ; Pomcl 
V. Boyd, (1896] 2 I. K. 571; and xee Be Monck (X^rdy), Mouck v. Croker 
•[1000] I \. K. 66). 

(t) Btrd T. Webofer (1853), 1 Drew. 338 

(«) As to gifu of personal estate to a person for life and altor bU deatl 
to his exeoutoTB, see title Psksukal PuoPutTY, Vol. XXII., pp. 414. 416 

%o nuob gdU with an inteTTOuiug general piiwer of appc»intmotit, eef 
title Powxas, Vol.,XXlIl., p. 8; u to uolhiuled gifU of incoioe heiui 
gifia Af capital, see p. 607. anU. 

(V) If cede T. Food (1854), 19 Beav. 215. 222; and •eeXoaesolcr v. Varlt 
(l^Sk 5 L. J. (0. a.) 41. Vioi POTcd an eitale expressly until remarnagt 
BUty be for life or other larger period [Dot d. H'eafmuifcr {Ika% and Cho^kr 
y, Framan [1786). 2 4Bitt. 408; Bf roSSeni. Qttoo ▼. Budamd (1882), 4f 
Xi. T 848) 

(•) t. lialX (1894), 9 Cl. & Fin. 22, 30, H. I..; fMiCkm'oii v 

FtQlhnth* (1036). 8 n. & Fin. 07. 73. 75. B. L.; Bomc v. nnoM (IS93I 
I My * K 16. 25. ap|Wovrd in r. M^dicion, Ricketto r. Cor^ntt\ 
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ie to iofititiite & comparisoD betveeo the two claueei in question w 
to lacidity {b). Thus, where personal estate is giv>n in terms which 
confer an absolute estate to a named donee, and then farther 
interests are given merely after or on the termination of that 
donee's interest, and not in defeasance of it, his absolute interest is 
not cut down and the further interests fail (c). 


6aor. 1 

QuAtity of 
lolstast 
Qiyea. 


SI’B^SkcT. i.—w Faf^our of fhe 

1398. If an intention of liounty towards a pavlicular doinn^ is rreauM^tUA 
apjmrent on the face of the will, but llio will is ambiguous as to the 
manner in which the gilt is to take effect with reguid to ibeproiK^rty * 
given or tbe iutereat oreuitMi therein, the court leans to that 
construction of the gift which is most favourable to the donee (d) 

(iSdS). 7 H. L. Cas. es. 84 ; KondfiM v. HondJUid (I860), 8 li. L. 0«s. 225, 

235. 238; v. (184)), 2 Mao. & G. 780; i'tpverforn v. 

(184)), 3 Mau. & G. 556; Korr v. ClinUm {Daroitfni (i860). L. ft. S Eq. 

402. 405 ; UrotUr r. (V^/v'r <)87S), L. R. 15 Kq. 282 : iiV Uuikartu 
T. Jones, [1808] I Cb. 438, 441 : Re RobrHs, FrreivtU v. h‘ol>fiiji, (1803] 2 
Ch. 2U0, 204 ; Jio FreeiMn, Hope v. Frteman. [ 1810] 1 Cb. 68), 601. C. A. 

Tho prmci|»lc A{tpli(*M uot only Hhcre the qucftti«iii U mie of the ri^vAratioii 
of tbo IcgHcy. hut M beiaeoii on«i duheemul uniillior poi<m>n t'Jalmitig t*> 
bo donee under tbo *4016 will (Ss Freemnn, Hope v. Frrman. tvpra. at 
p. 687). As to the of failure of a dircclion to sotUe. where tliaro is 
STi ahKoluto gift in ths linit instsnoo. soe p. 674. onle. 

(fr) ItamiJieUi v. Rondfittd, supra, per l^ord V.AWUt^ at p. 286. 'J’be 
rulo, however, has frcqiU'nOr Ixhmi •(.ated a« requiring Uio subaaqui^pt 
daiiKo. to be equally clear wiib tho fkiat; for cxatnplo. as oK'utiiu^ 
that words which cut down a gift dearly given should be os clear an u 
words whjrli confer it: see iMc d. JJearU ▼. Hicks (1831). H Bing. 475. 
n. L.; Kim y. (HdJifM (1858), 4 Vn (J. 4i J. 30, 87; J^enlir v. Koikes 
(A'aW). n89«j2Ch. 400. 5l6,r A. 

(e) Hoars v. Byn^ (1844). 10 <U. L Kin. 508. II. L. (to B. " and after¬ 
wards'' to others); He Peret. Perry v. Percy (1863), 24 Oh. D. 618 
0* afterwards *'). followed in i/yndmon ▼. [1885] 1 1. ft. 178 

("at their death"). It is (iih«*iwiM* wliorc u- iiitoresU are aiicb that 
the iiitercHli* other than the last nan Iw treateil fucccssivc Ule luterests 
(LonsJuU [Hofi) v. Iierrk:oldf (f ownfesi) (1854). Kay. 640 (" remainder to 
B.. Tcmniiider to ('."). As to gilts with power of dwjHisal, soo p. 770.post. 

(d) Bae. Abr.. tit. Wills and 'l'esl:iineht»(i;)(7th ea . p. 463). *'Bwng a 
giant, a dem ise reiist b*; tak<*ri most strousiy ugainstaLegrantnr " (Cooper v. 

B'ool/iilt 11657), 2 11. 5c K. 122. per PoitorK. C.B.. atp. 125). As to tbo 
Kimilar rule in case of deeds, seo title aku Otiikr iKSTROWlKts, 

Vol. X.. pp. 44U, 441. As to hghte of ielMtu»n givoiL to the donee* see 
p. 531, ante. A« to a derve of aa opt ion of purchase of llie twitatoKt land 
at a fixed price, see p. 520. ante. "Wbeo any speciOe thing ia ipven it 
muet in general understood that tbe devisee is meant to U^e it in its 
integrity,'' and without dcrc^ion (Cwtrow r. Cowroa ()836), 7 H. L. t^. 

108 , IBti. 190); the presuruption ia *'against an inUntioa to charge land 
spccihcally deviled, aad a contTVy intention ia not shown by a mere charge 
on ^ the t 08 tati>r> land (Spm^ v. fipowg (1829). 1 l>ow 5c d. 305. K. L.^ 
but may be shown by a sumeieni eontext (ThziiJr of Jtoland v. MoCmikf, 

[1898] A. C. 161, 185). Similarly, in the case of a dpvtse of spootfie toal 
estate forming part of the assets of the testator’a paitoership. the dgvlaee 
prind facts iikts free from tbe liability to coniributo to the partBembip 
debts aa between the bciwficiarka claiming under the will in a ease where 
the other partnership property is more than enough to clear the partner¬ 
ship debts (fte ilMkfii, BretUU v. BoUand, (1907) 2 Cb. 86) this does 
not affect the adj uatment of ligbU aa betweteu tbe paitperi tbmeelvrt. even 
wberu the surviving partner ia tbe devisee (/oryiabol v^ffoddew (1671), 7 
Cb- App. 1 ). Again, wbm a doubt anset upon wbat property a chaffed 
debts la to operate, tbe court ioohnee to a oonstmetton wbieb gives tbe 
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6 m.8. in the ab^Hice oi hII other lueaDs of aecertainiDf' the intan 
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Sit^'SkcT. X- di/f" trith MV/t/# 0/ Limifaiwiu 


Whftt tft 
wordi of 
limiUtion. 


1399. The {|QeKiu)u whether worda aro words of limitation or no 
is equivalent to the question whether they were used by the teal ate 
for the purpose of lieecribing the quantity of intercut which th 
testator intended the donee to toko (/). The technical words 0 
limitation, w'hich are necesaary in s^^rae instruments (/ 7 ), are no 
necessary in a will (It) fur creating either legal estates of inheritaiic 
in real eetnhi or equi table interests therein (i). 


Dsfise to A 1400. Although a devise to a person and hie heirs usually gives 1 
“ 5 "'^ fee simple, the context may show that by “heirs'* was meant “heir 
^ of the body *' (k), so that an estate tail only is created. Fo 
example, a devise over on the donee^s death without heirs of hi 
body(f) or without issue indefinitely (m) has tlio effect of cuttini 
down the fee simple to an estate tail A devise over on default 0 
“ heirs " has this effect if the devisee over is tlie right heir of th 


or(>diton a charge on the larger amount of property v. Wtulon (ISIS] 
^Vitn. 6c B, 26U. 274 ; and compare ite FiUgtraid'$ StitUmtnU FihgmiU 
V. 37 Cb.D. IS (trust in asettlemeut for paying mortgagee 

out of accunuJutioTit of rents) ). As to cases where a particular motive 
or mode of beiioht to ib<i donee, is ezproasod. see p. 777. pat. It ha 
been suggested that the rule of construction io favour of the donoo 
be ospecially applicable In cases of wills oiado for valunblo cuuiideratioi 
(Underbill and 2$Craliaij, InterprctatioD of ^V ills and Settlements. Sad od. 
pp. 60. 61). 

if) There is tbus no room for tbe application of tbo rule where tbi 
ordiuary principles of consfrucUon as to giving effect to every won 
{PtUcking v. (1663), Kay. 1. per Woop, V.*C.. at pp. 13. 14), sue 

as to giving their ordinaiy tneauiag to the words (Tnyfor v. St. UeUn'i 
Corj^oniiom (1677), 6 Cb. U. 264. per Jbssv.u M.H., at p. 270), suiUoientl^ 
indkoete the intention ; see pp. 656 d isq., ante. 

if) if artsy v. iWeff (1647), 7 Hare, 231. 234. Such words aro descrip 
tiuijs of tbo intereet taken by the donee, made by reference to tlie righti 
of trAiismissioo of tbe estate on death. For descriptions of the iateresl 
taken by reference to ether rights, see tbe text, pp. 770 sf post. 

(g) Sm title Real PnorKRTT amp Chati els Real, Vol. XXIV., pp. 165 
244; Co. Litt. 9 b. 

(k) In a will ** exeentor '* is aa good as ** heir ** as a word of limitatioo 
to pass the fee simple in real estate (Ross d. Fere v. UiU (1766), 3 Burr. 
1661, 1665 (to survivors *' and their repreaentativos"); fffsia v. BUh4rdon 
(1866). 37 L. J. (CH.) 369. 371). 

* (f) See titles Real Proveett anp Chattels Beal, Vol. XXIV., 
p, 106; Euuitt, VoL XIII., pp. 94. 95; and p. 52C. ante, 

(fe) Co. Litt. 21 b ; Covper T. ^cott (1731), 3 ?. Wins. 119. per Jektll. 
M.R., at p. 122; /ames v. Bay (1792). 4 Term Rep. 605; i>os d. jsarrod 
T. BannUter (1840), 10 L. J. <EZ.) 33 ; BuUWpA v. Luw (1859), 28 L. J, 
(0. B.) 211, 213. Ex. C!!h. (clause showing that there is socno nlterior estate 
^ be taken under tke will by way of remainder); Be TAompsoa, Ez parU 
Fkempfon <1664), 16 1. Ch. R. 228. C. A. (*' always to go in the male 
hue"); OBaafow v. Unikank (1872). 7 i. R- Eg. 68 (** heirs being 
iMM As to the oonetniotiOD in certain cases of nooessive gifts to 
eadh of a uuabsT of penona “ and his heirs " eo as to create sooeessivo 
SstaCoi tail, tee p. 673, o«<s. 

a lfallep V. Darby (1612), Telv. 209$ Jrakiat v. Herriss (1819), 4 
d. 67j p* C.. ntbmm, JsmNm v. fitwksi (1860). 3 H. L. Cai. 571 $ and 
see title Rial Paopurr aitp GBAmLs YoL XZIT., p. 246. 

(os) See p. 850, pesl. 



Part of OOKmuortoy m Spboial Casbs. 


7«6 


testator and the first derwe ia the teatator'e chfld (n), or it the 
deyisee over is a person who is capable of being a collateml heir of 
the first devisee {o), or if the event on which the over is made 
necessarily depends on the existence of a col latent! Iioir to the first 
devisee on such first devisee s death (p), but not in other cases ( 9 ). 
A direction (hat the donee is made tho testator s hcirtr), or other 
expressions («) indicating an iotontioii that the douoe shall be 
recognised as filling the character which woo id entitle him hy law 
to the whole of the testator's real esUte (t) in a suitablu c<MiUjxt(a), 
may give the donee an estate in fee simple or other inheritable estate. 

A aovise by an owner in fee eimple to the devisee and his heirs 
male," or to him and hisheirs hmmie" (r)or to him and his *^hoirs 


BlOT.l 

Quantity of 
Intsrett 
Otm. 


DovIm to a 

1 «rinii" tftct 
lin lidtt 

nsle," 


in) V. j 0 Min^i (1700), 1 P. Wins. SSfsood. C., 1 1 A. Kaym. 

SOS. but oompaie S. C.» Willes. 166* o.)> Feame, Onotingent itomainders^ 
Idth od., p. 467. 

( 0 ) iZhwv. NpradleM (1073), 2 Bq. I'as. Abr. 306; Pnrlfrv. TKaoker 
(16S2). 3 Lev. 70 ; TyU v. W%Ui$ (1733), Ump. Talb. 1; Pirkeriny y. 

(1756), .^lub. 303 : Morgan ?. QrifiUu (1770). 1 (*owp. 234 ; J)oo d. 
Itean t. (1708). S Term Hep. 0^ iu; liocd. ffaitk t. Ifhtck (IHIO). 

6 Taunt. 483; v. .4faw«rta (1843). 0 lioav. 4l*i; Jtnnntck v. 

Clavty (1371), 25 L. T. 323 : Foanie. ContiDgnnt ILcmaiudrrx (ed. BuUor). 
p. 400 ; A'ms( v. Zvidrr (1897). 27 Canada Supreme t'^mrt ih'porU. 094 ; 
Rtt MeDonaUi (1903), 0 Ontario Law Keports. 478. 'Vho tvasoii is tliav 
it is impoHMible for tho (iryti deviii^o to die without an heir while the remain* 
d^rmati or hU Imuo coutinuo (Ty^e t. If this. sapm). In Itarriiy, I>o.4o 
(1844), 1 CoU. 416, 423. the rule was oxliuidod t4i a case mhvTh the devi-t^ja 
over were the '' Hurrivora *' (construed ** othern ") of a number of per^oim. 
some of whom wore, hut all were not, oanablo of bring ooUatoral heirs. The 
rnleapplioeto asottleinvnt tafrrefeojfAeAffMto(l801), 27 L. U. Ir. 
121. 126. following /too d. lAttieihU v. (ISIS), 2 B. Aid. 126. 

(p) lio Wavgh. IfWA y. Crippo. [19031 1 rh. 744. 747. 

(a) llVbb V./Mrrfa^ (1016). <'ro. Jac. 416, 416; v. ./ofia# (1709), 

Wine?. 167. n. (Iho right hoir« of donee's fa(h**r, who wm atiye); A.»0. 
t. Oill (1726). 2 F. Wins. 360 (devise oyer to a harity); Pronto d. h‘agU 
V. Ftfftnrll (1739), Wiltee. 164 (teetalor's nearest of kindred, who were not 
nrcessarily oapablo of inhoritmg from the donee, his son); TiWurgk y. 
DarhiU (174S). 1 Vos. Ben. 89 (flrvt dovisiVR half-hrother; aeo now 
Inhentauce Act. 1833 (3 & 4 WiU. 4. e. 106). and titln Mrscint anip 
D iSTiunuTioK. Vol. XI.. p. II). • • 

(r) Spark y. PurnoU (1614), Hob. 75; TayUr v. Wsb (or Wel>h) (1651), 
Sty. 301, 307, 319; compare JenkittM v. Hug Ass (1860), S U. h. Caa. 571, 
where the context showed that the * heir " took an estate tail; Dmud&rk 
V. Dorvur (1748 V 2 Atk. 308. 

{$) As, fcpr instance, where the donee is made the testator's executor " 
u to a freehold (Hoe d. OiUard y. Gillcrd (1822). 6 H. Aid. 786 ; Doe d. 
Eiekman v. Haelewood (1837). 6 Ad. k £1. 167 ; Doe d. PraU y. PraU 
(1837), 6 Ad. k £1. 180: Murpky v. DoneUy (187^). 4 I. B. £q. HI, 115; 
see also CUmente y- Catoye (1601). Noy, 48; Shaw t. Bvu (1701), t 
Eq. Cas. Abr. 320 ; P»g^ t. Ponriee (1717), l^ee. Ch. 471 (oases where 
the gift was held restneUd to lands taken as ezeentcr)). As to giifts 
of real estate to a person and his executors'' etc.^see note (k), p. 764, 
aftfe. As to the appointment of a residuary legatee, see p. 712, amie. 
it) Parker y. Pickeon (1863), 1 De 0. X k Sm. 177. 183. 

(u) For examples of c%see where the context was to the contrary, see 
^kow y. ITdUoa (1849). 13 Jv. 203 (direction for settlemttt); Biratford 
y. PoveS (1807), 1 Ball dc B. I ("sole heiress for Ufe'l. The word 
" inherit" msy be used ia the sense of " take in sqccessioa " to the last 
taker (Btratfori y. Powell, tspra). • 

(«) Co. litt. 27 a; Anon. (1584), T. B. 27 Hen. 8, S7. pi. 11; Baker y. 



TM 


Wills. 


HscT. e. lawfully begot(€Q '' (ir), creetee an estate in be tail special (male 
Qnaatiir ef or female) or geaeral, respectively, in the devisee. 

I&terest 

OlveiL 140L Many words descriptive of deeceDdaots are capable in a 
“* will of being words of limitation Id respect of both real and 
ctpsbie <if * personal esUte. The words ''first and every other eon ” or “children” 
being worti» may be taken ae woixls of limitation where it is necessary to give 
of iimiunon. that construction in order to effectuate the intention of the 
testator (f), though ordinarily speaking they are words of pur* 
chase (a); and similarly in the case of tbe words “son” “eldest 

Wall (1607), 1 }A FUym. )65; Dlojton r. Stont (1607), 8 Med. Rep. 
128 : OeeiiifWe {Lord) (1709). 8 Salk. 386; l>oe d. Lindtaif {Enrt) v. 
ColyMr(iaiiO). II Ka<t. 546; Do€ d. Trem<wenT. ()S40). U 

Ad. k Rl. 431. 436 (to A. and hiK heir male living U* attain twentv-one); 
1)0* d. Ano4U r. Anr^ (IS46). 9 Q. R. 859; Oood v. Good (1657), 7 
K. ii R. S95, per Mrd ('aupskm.. at p. 3o0; and compare Tu/aell 
V. fiorreU (1S75), L. K. 20 194 : Criimpe v. Crunpe» (lOOOJ A. G. 127* 

where it was to anumfd. It U etberwiae in a uuD-teitamimtarj instm* 
meut (Littlrton's THniirtw,*. 91; .Aaoft.(l5841, Y. II. 27 Hen. S, 27. pi. 11). 

(w) Co. Litt 20 b; Nan/<in V. iMjk (IS16). 7 Taunt. S5; Oood v. Oood, 
/tupra, por l/ord Cawfbbll, C.J.. at p. 300; and eec lioreiford'M Cm 
(lOOS). 7 Co. Rep. 41a. It ia othorwixo iu a non-tesiacDeoUr.v inatni* 
mout {Dormor’$ Cat* (A6roAam v. Twtgg) (1300). Moore (k. b.). 424. 
eited in Jinctford'* Coir, tvpra. at p. 41 b). In adrviae to A. and hu 
*' lawful heirs, the word “ lawful/' prriii4/n«ie, duee not Minettlu* eeueo 
of (be words v. C^ardiwer (1658), 17 Beav. 254, 257; and u'u 

^tffipson V. AtWortk (1S43), 6 Beav. 412. 416). 

(«) Thus, suoli a gift may be explained by a Sttb«i*qnent gift over ou 
deUnlt of irsiie generally (▼. Lrigk (ISPU). 15 Vea. 564; liirhtri v. 
liltindfa ()S97). I Dr. k Wal. 7S : H* ahOdr, [IHK8] W, N. 48. explained 
in Re Pfnnefother, 8aoiU v. 5'0tfie. [18P6] 1 1. It. 249. 202). or even by u 
gift over on default of eom<.* parlieuUr kind of Ksue. ur of iisae restricted 
in acme manner (A’oord r. iWn2(1780). 3 ilro. I’arl. Cas. 124 (witbimt 
«cmii): WsUlv, Lewie {m%h 1 Atk. 482. 434; AA5iA#<m v. l/iek* (17r>8), 

3 lire. Pari. Oaa. 180 (witboat luoh iesuo); Doe d. tfooet v. /iavtea (1632). 

4 II. k Ad. 43: Lewit v. Puxley (1847). 16 M. &W. 733). AecorUingly, a 
hmi(«tioii to a father for life, and after hia death ter his “ children/' where 
on (he oonatnietion of the will in question this word is a celleetlve name 
for alt the line of descent, creates an estate tail in the father {Anon. 
(1563), 1 And. 43; Ilod^t v. MiddUUm (1760), 2 Doug. (k. b.) 431, which 
ease, liowever. is said fffroodkvrit v. Morrit (1831), 2 B. k Ad. 1, per 
PRUT 08 . of^etMle. at p. 10) to have been overruli^ by an noreported 
case of ifoiKl: v. Oomtuittiowert of IToeJe ami Forttit ); VoiUr v. Oorler 
11854}• 4 E. & B. 173. followed in OoUt r. Witt (1856). 2 Jur. (n. S.) 1226; 
Bowen v. Lewie (1884), 9 Anp. Cas. 890 ; Re Fenne/aiher, HatiU v. BaoiU, 
supra, at p. 255 ; compare tne rule iu Wild e Cat* ( 1599), 6 Go. Rep. 16 b; 
p. 787, poit; as to the rule in ^keUev's 6'aie (1581), 1 Cat. Rep. 98 b, see 
tIUe Rbal Pbopsexi axv OnatrsLS Real. VoL XXIV., pp. 226 et eeq.). 
It appears, however, that, except in certain cases (see pp. 787 stssq.. «o«l). 
the authorities do not lay down any canon of eonstruotion to guiije the 
court as to when auoh Words are words of limitation {E<ut v. Twv/ord 
(1651), 9 Hare, 718, per Xubnu. V.-o., at p. 730, affirmed (1853), 4 H. L. 
Oas. 517); in in tbw eases the intentioo of (he t^tator as gathered bom 
Ihe ^rhols will must fix the meaning (J/aedesiUs v. Carrick (1795), 8 Ridg. 
Pari. Cu 352. 365). 

(a) Doe d. Fhippe v. IfulgroM (Lord) (1793). 5tfcnn Bep. 820. per Lord 
KjiWTOM. C.J., at p. 328, adopted in Tyrone {Bari) v. WaUrford (VeroM) 
(1969), 1 Do G. P, dc dL-618» per Lord Cawpbbll, C.j., at p. 624. 8ee. 
aeeordiafly. Do* d. Buma v. CharUen (1840), 1 Mao. & G. 419; IfoleolM 
V. JralcoI»(1656).«91 beav. 223: Banned j.BoemoU (1664). 2 Drew. & Sm. 
166t Bo BUhop and Btdkerdsea i Cenlroot. [1699] 11. R. 71. 
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8on*’ (6), “ eldest male issoe ’* (c), or family ’’ (d). The irordt •• 

** issue(e), '* descendants (.0. and poeterityare more Qeaalllfrf 
easily sueceptible of such a meaning. In the cane of such words, 
where they include not only persons who are heirs by linoal descent, 61^ 
but persons who can only be collateral heirs, the estate is a fee 
simple; where they only comprise persons who are heirs by lineal 
descent, the estate is an estate tail (h), the stock of descent being 
chosen so as to include all the members of the family intended to 
take (0* 

1402- A wonl (such as the words ** issue " or ** heirs of the body*') Wonii u 
capable of doscribing at once a donoo and persons taking an esUtc 
tail by way of inheritance, if the context requires it O'), may be at 
one and the same time a word of description, pointing out who is hniution. 
to be the first taker, and a word of limitation, prescribing what 
estate such first taker is to have; tho gift is construed in such 
casen as creating such an estate in tlto firnt taker hm will descend if 
allowed to do so to the wiinie series of i)ersoiis who siicoessivoly 
answer the description {k). 

(6) IfiJiflU'B cited iit Kintf v. Ueiling (ICUO), \ Vent. 220, prr herd 
at p. 231 : Sonday'i CWflSll). ^ Co. Ihtp. )27b; v. 

Hobinton (I70S). 1 Iturr. 3H. afRrmod. iuh aosi. Hohinton v, !IMt$ (175S}. 

3 Bro, Pari. <'aH. ISO ; v. i'u/iey (1347). IS M. & W. 733 : JfsUuk 
V. JifeilM (lS*2t). 2 H. At C. 520 (property 'Mo go to daughter 0 hm 
follows: if she had am. to that son " ; C. look estate in tail mah ); 

F^rsbrook v. Porsbrook (1SA7). 3 Ch. App. 93; compare note (/), p. ^ {9, 
pott, as to gifts over on death without ** ehildroo." 

(s) JRs KtiaU, {1913J I I. It. 143. di i aguish in g Ibeoasos oitod 

in note (w), p. 752. aa/e. 

(d) Zufios V. Ooldmid (1861), 29 UeeT. 657; and see fVru;ki t. Atk^ 

(1815), Coop. G. 111. 123. 123. 

(s) Harvey v. ToimU (lSi7), 7 Haro. 231 (personal oetato); Rx port# 

Wywh (1854), 5 l)e G. M. tk G. 18K. 211, 225,« A.; and see p. 752, anif. 

Ij) Bird T. Ifshsfer (1853), I Drew. 338,34«>. 

(c) A.O- y. DanfiildlWZ), Frecm. (ou.) 288 ; Young t. i)amc# (1863), 

2 Drew. U *Sm 167. 172 (le **iDy survivii^ daughlom and tholr lawful 
offspring"); compare A*AoaiiOfi (/^arl) r. f/ood (1684), 15 it. K. Ir. 284, 

298. 0. A.; s4m> title Real PRuPcarr Citarvie IIkal, VoL XXIV., 
p. 230, note (a). 

(A) Co. Litt. Ob: *Mf a man de^iHc land to a man <t ivo, that is 

a fee siiQule ; hut if it be eesimt $uo, it is an cstato tailo." 

ii) 1)0^ d. GoUini v. GuUisii (1835). 8 Ad. & Bl. 340. 3.53. Ex. Ch.; Doe 
d. (7olitni T. f/alHni (1833), 5 B. & Ad. 821. 642. appruvr:d in Fonbrook v. 

Fofebnok^ supra, at p. 90. 

(j) The rale is soojoct to the paramount role (see p. 661. ani^) as 
to giving eAfot to the intention collected from the whole will (IFft^M 
Vernon (1854). 2 Drew. 439. 480. referring to Boe d. NigktingaU t. 

Quortley (1787). 1 Term Rep. 830). 

(i) Wrinht V. Vrnton (1858), 7 H. L. <*as. 35 (to tho *' right hein of A. 

... by B. his second wife for ever" created an estate taO in the penon 
satisfying the description at the death oi the testktor). adlrmiag B. 0. 

(1864). 2 Drew. 439, where KniDBitSLET. V.*0., at p. 462i stated the effect 
of ifafulrviOs'i Cose (13^).Y. B. 2 Edw. 3. 1. cited in Co. fill 28b (as to 
which eompsre title Kfiai. PsopnaTr anp Cuattxls Kbal, Yol. XXIV., 
p. 246): see IVtUs v. Faimor (1770), 8 Burr. 2816 (to the bote male of the 
bo^of P ): ^ouUcoi V. gtowsU (1673), 1 Mod. Rep. 228, 237; 2 Mod. 

Esp. 207 ; JBpo^ V. BtaA«(ia72), L. & 7 Exeh. 33^; (1671),L. K. 8 Exch. 
iw, 189, Ex. Ch. (to " all and ereiy other the issue of my body," wiUi 
gift over in default of such issue) ; aompare .VefAcioii t. Atkinoon (1906), 
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1403. A didposition by will of personal eateto by words which in 
the opinion of the court show an intention to give an inheritable 
estato in it to a donee givas him an absolute interest (f). Thus, 
where the words are need in their usual sense (m), a donee takee an 
absolute interest under a bequest of personal estate to him and 
his heirs (n). or to him and tlje heirs of his body (u), or to him and 
the heirs male of hi.** IsMly (p), or under other expressions showing 
an intention that his issue tlirougboat the whole of their line should 
take after him by descent ( 9 ). Tlie intention maybe inferred by 
implication from a j^ift over on failure of his heirs of the body or 

26 New ZeaUihl haw ICsporU. U6; i/aon v. (JSS6), 31 Ch. T). 06 

<limitatioQ to hoirH ** grtncral. ho as to ereato fee simple: riJu in .Voutie* 
vUU'n f.'ojis 0^26), Y. B. 2 Kdw. 3, h held inapplicable). 

fO The rule ia oftm statod in tbe form " words which create an estate 
tail in rraliy will aivo an ahnolute interest iu personalty " ; see ToCAtil v. 
J'iU (J70e)j 1 llauil. 4ftH. per Skwui.l. M.K.. at p. dOV; £Uoh v. Kneon 
(1812). 19 Vos. 73. per (Ik.vnt, M.U.. at p. 78; lieron v. StoJee# (1642). 2 
In. 6s War. 80. m ; AutUUv v. Horn (1860). 1 Do D. V. 6( .1. 220. 230; 
WiUiami v. hevis (1860). 6 a. L. Cia. 1013. per Lord L.C.. 

at p. 1020 ; lie I/oien»44. Deveniek v. i'ender, flSO.ll 2 Ch. 348. 301. C.. A. 
it IS pointed out iu UiiderhiU and Alraban. I&terprotatum of Wills and 
SoMlemonU, p. 220. that this siafemcnt m not correct; and iu As 
Jfnffmoh'M 7Vtf•!# (IHfiO). h. K. 2 Kq. 276. \Vooi>, V.-C., at p. 280. said 
that chat pro|K>tiriim could not bv fakou alMH»lutcly in Kh (ulJ hitc^^riry ; it 
would contradict the rule catahliebod in Forth r. TAopmon (1719), 1 
r. WiTis. 663 ; see pp. 770. 838, pMl, 

(m) The preliminary queatiou in such cases is always whether, legard 
being had to tbe whole ml. and considciiug that tho |>nq)erty is personal 
and uot real estate, tbe words arc thus used lo their usual Himsf) (As Jeaffer- 
son'a 7rii*ls. nufint, per Woiii>. V.*U, at p. 2HO). U;>on a consideration 
of tbe whole will it may appear that lb« words lieiia of the body.'' 
and tbe like, describe particular persons (soe. fur instaucc. Jkikin v. 
iV/rkofiott (1837). 6 L. 4. (ni.) 321); and p. 749. ante). Tho qneetiou 
of contrary iutcniiou is, therefore, la the first place, a i|ucstioii not 
whether the fusiator intended the doneo to bavo an absolute iQt4'reHt or 
not {Garth v. ifoldvta (1768), 2 Yes. Sen. 646, per l<ord Uaruwjcrb, L.O.. 
at |i. 661: ** a limitation of portoiial oetato to one for life and tbe heirs of 
hit body ; wbieh vcaU absolutely, whether so intended by the testator or 
not '*). but whether tbe words of limitation are used in a sense different 
from tboir usual seiise. 

(n) Anitiruiher v. C'itdimer (1825), 2 Sim. 1; Re Banks, Sz parU Booile 
(1855), 2 K. d: J. 387 : and see Bim v. BensUy (1783). I Iho. C. 0. 187. 

(0) Whitmore v. IVcM (1685), 1 \'ern. 326. 347 ; G*irih v. iSaidvin, supra ; 
f'l-ooke ▼. De Y<mdfs{18n3), 9 Vee. 197; Cmv'forit'v. Troftsr(l819). 4 5Iadd. 
361 ; Widdiion t. Ilodgl in (1823). 2 L. J. (0. 3.) (crf.) 9 {'* heirs.’' meaning 
in tbe coutc.xt heirs of tho body **); and soo A.-G, v. Ilird (1782), 1 Bru. 
Q. C. 170; IfiZiltasoii v. ^ovtit (1768), 7 Term Rep. 55.5. 557. 

(^) X«oen(korp0 ▼. Ashbie (1635). 1 Roll. Abr. 831, pi 1; Tudor. L. C. 
Real Prop., 4tli ed., p. 382; 5rals v. SfoU (1715). 1 P. Wms. 291; and 
see BsniielT. 1616). I Roll Hep.350 (to A. and lus heirs males). 

( 9 ) ^xntrfe ITyiuAJlSM). 5 De 0. M. G. 188. 206, C. A.; Re Barker^s 
Trusts (1882), 48 L. T. 573 ; see, accordiogly. Tyroite (AaW) v. Waterford 
IMonjeie} (1860), 1 De G. F. A J. 613 (" to my brother liOrd J. B.. and to 
bis cUildren in suoceiooo *'): Britton v. TViaiii^ (1817). 3 Mer. 176 (to A. 
durini; his life, and''after his deoease to the heir male of bis body, and so on 
ID suocesAion to the heir»at-faw'. male or female ’'f; Be Commeroi^ Raiiwav 
Act, Ex parti ffom'soa (1638). S V. A Y. (kx.) 276; Beater v. JVoiDsb 
(1668). 26 Bear. 651; Tounf ▼. Datiee (1863). 2.Drew.A 8m. 107(**toCDy 
rarrlvlftf dsiubten hud tbeir lawful o&pring "); Alkmow v. Ij'B^nge 
(1885), 16 L. K 340 (to A. for life and to her heirv after her). As fo 
gitta to a periou end bis childieD* see. further, p. 787, post. 


Pabt XIV.^Aiioifi 09 CoN8T»TTano}f nr Snout Casia. 


(ailnie o! hu ime g^erallj (r)» Thii oaton of oooBtrootMQ hu 
bra applied even in caeea ^hare the donee himself is ezpresRly 
giyen onl^a life estate (<) and the inhttitable intereet aroee b; 
Wrtne of or bj analog to the application of the rule in 
Cast (t) to the limitations (a), in spite of the feet thut the nile in 
Shelley'$ Cat itself is not strictly applicable to personal estate (bX 
but ought not to be applied if the rosult would be entirely to defeat 
the intention of the testator, apparent from the whole will, and 
capable without yiolation of the rules of law of being carried into 
effect (c); for example, the word heirs " may deaoribe particnlar 

G rsons who are intended to take by purchase (d). If the gift is 
cited to a donee for his life and then to hia issne,'' prim4 /ocie 
the donee takes for life only and the issne take on his death (e). 


(r) ChandUtt r. Ptm (1796), 3 Vos. S9; OmoMI t. Hardinc (ISdi), 
2 Buss. M. 390, 401, 402, affirmed, $ubn<m. C^ndv r. CampbtU (1S34), 
S Bli. (y. S.) 469, 491, fi. L.; Dunk f. Ftnner (IS3i), 2 Rum. k M. 667 ; 

T. fimneiu (1S30), S 8im. 22; Bt Andrtm't Will (1659), 27 
Bear. 60S. also roMited sub nam, A^dfswi (1S59), 29 L. J. (CH.) 291, 
where RoMTLtT. M.R., at p. 202. said that the rule was analogous to 
the cy-pri$ dootrino as regards aiiiuiar gifts of realtj ; Ss SatUrp (1861), 
111. Cb. R. 236. 

(s) OartST. Bdldtfia(1766). 2 Vee. Seo. 646; (Jhetkofn (5aH) t. Tofitm 
(1770), 7 Bro. Pari. Cas. 463; Britton r. T^ninp (1817), 3 Mer. 170; 
Aiiinoon y. L’A'ttranpo (1886), 16 L. K. Ir. 340; JU Scort, Tohktny, Bcf>n 
(1687), 07 L. T. 40; compare rSesbridos ▼. ROSunw (1761), 8 Vai. Beo 
233; Turner t. Tsmer (1783), 1 Bro. U. C. 317- 

(f) See title Real P&ofebtt and Cuattels RtAh, Vol. XXIV., p. 22(1 

(а) lo the following eases limitations of personal ostato took effect as if 

the rule in HketUys Cas# (1681). 1 ('o. Kep. 93 b.spplied thuroto: BiohortU 
w. Brnaoennp (/^p) (1696), 2 Vem. 324; Stratton ?. P&yno (1726), 3 
Bro. Pari. Cas. 99; BtUtijUU r. ButttrjUtd (1748), 1 Vea. Son. 133; 
Crloesr T. Stroihojf (1786), 2 Bro. C. C. 33; Sobiiuon t. Filfkerberl (1786), 
2 Bro. C. C. 127; Kinoh ▼. Ward (1826), 2 Sm. & Si. 400; FmtUm 
(MM) T. (1843), 13 Sim. 374; DoupL * y. Conpreno (1838), I 

Bear. 69; JIarvep y. TowtU (1847), 7 Harr., 231, 234, applying the 
argument of Kearoe, Contingent lUmaindm, 7th od., p. 190; Outby v. 
Uarvtp (124S), 17 L. J. (ai.) 160; WiSiams v. £Mm (1860). 6 H. L. Cas. 
1013; Comfort v. Broitn (1678), 10 Cb. 1>. 146; tU 8eor$, Tolman ▼. Soore, 
tupra. In the following casco personalty was Kttlc^^by referenoe to really, 
to the limitatioDfl of wlocb the rule in Cose. s«pm, was applicable i 

Bronneker v.Bagot (1816), 1 Mer. 271; 7ol# ▼. Clarks (1838), 1 Bcav. 100; 
rnd see the other cases oited in nolo («), tupra. 

(б) SeetitiesPEESONALPnoFEBTr.Vol. XXII., p. 414; RbalPaofbitt 
AMD Chattels Bkal, Vol. XXIV., p. 267. 

(s) Audeiep y. Hons (1859), 1 De Q. F. k J. 229, per Lord Cahtbill. L.C.» 
atp. 236; Dodds T.i)oddi (1860), 11 I. Ch, R. 374. 

(d) Bands i, Dixwett (1738), cited in Oarik y. Baldwin, rupra, at 
pp. 662, 661 (subaom. Robert# y, DixweO (1738), 1 A^. 607, as to re^ 
estate); Hodgeron r. Hu###y (1740), 3 Atk.80; W(Uony.VantiUari{l770), 
Affib. 662, Britton w. TwtiSMig, enpra, per Gbakt, M.B., at p. 182; 
8pmm r.dobeon (1848), 16 8im. 267; BvU ▼. Comborbaeh (186^, 26 
Bear. 640, 643; and see Peaeoek t. 6[poo)i#r(16S9), 2 Vem. 43.196, H. L.; 
DaJJome y. Goodman (1699), 2 Vem. 362. advereely eritioiied in Lpon t# 
M2:k«U (1816). 1 Madd. 467. 483. 

(s) Xmgkt r. EUii (1781), 2 Bre, C. C. 670, which, thouh doubted in 
aubraueot cases, is recognised and hrilowed in ExvatU npak (1864), 5 
De G. M. & G. 188, 209, 222, C. A.; OMnep r. GroM (1864), 19 Bear. 338; 
WMoon Dou^l 1866), 22 BeoT. 284; Jaekeon r. Ookw^lddO). 1 John. 
AH.286; Bafsniit#rT.I«M(1867).17L.T. 137; FoeUry.WfbronitiWiU 
111 R. £q. 40; Re BeUtto. {1907] 1 1. E. 73s endiee Btonor T, 
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1404. Where rMl and penonal estate are bleoded together in one 
gift, or where the pereonal estate is directed to be enjo]^ with the 
real estate, aod the limitations in each case are IramM in the nsual 
technical terms crceciog successive estates tail io respect of real 
estate, the personal estate goes to the person having the first 
vested estate tail in the real estate (/), subject to being defeated by 
a donee under a prior estate tail coming into existence and takiDg 
a vested interest (y). This is not a necessary result where the 
estate tail is created by implication from a gift over on failure of 
issue (fcX which as rog^s the personal estate may be construed to 
mean a failure of issue at the death o! the first ta)(cr(0« 

1406. If personal property is given to a person for Ufo, and after 
his death to his first and otlier sons in tail, with remainders in 
default nf inch issue over, then if he has a son the latter takes 
an abeolnte interest under the above rules, bat if he has no son the 
remainders over are not void but take effect (k ); ao existing ulterioi 
remainderman in tail takes an absolute interest, subject to be 
divested by the birth of a person born afterwards but taking before 
him under the prior limitations in tail (f). 

Sui}-Sl(TT. AHdchfl h ih Qi/f Defining InUrui Oivt^ 

1406. Words referring to the rights o! disposition or enjoymenl 
by the donee or to the rights of transmissif»n on death, to Ik 
attached to the gift, may define the interest with sufficient certainty. 

1407. Where the interest is defined by the rights of disposition tc 
be attached to the gift, it is a nuttter of construction of the particulai 
will whether the lutention is that the douee should have merolj 


Curvffn (1038), 5 Sim. 8C4. In sneli a gift of Mended rral and penona 
Mtate tlie donee may ttiea take an estate tail in tlie real and a liieinteroal 
in the penonal estate IJatkwn t . Calvert ( 1660 ). 1 John. 4 H. 235; A 
iAfno^ortk, J^gvvrik v. [ISIO] 11. R. 23). 

{fi yoleg r. ijanen (1763), 1 Bro. C. C. 274 ; Vaughan v. Barslem (1760), 
3 Bn>. C. C. 101; Fardyav t. Ford (1795), 2 Vet. 536 ; He JohMcn*^ 
Tfuats (1606), L. E. A Eq. 716; see nlfa titiM Peksoxal PROPBEtr, 
Vol. ^11.• p. 413; SsmaMaNTS, Vol. XXV., pp. 704 el tea. 

(tf) Re Lownan, Dtvenith v. Pender, [1895] 2 Co. 348, C. A. 

(a) Ai to such gifts over, see pp. 833, 650. poti. 
to Farih T. CMpman (1719), 1 r. Wms. 664 ; Tador, L. C. Real Prop., 
4tk ed., p. 371: Itkinaan t. Halekinson (1734), 3 ?. WiDe.2S8. 260, 261: 
the reaiOQ is that the implication io favour of tho issae drawn from sncli 
^ gift over cannot be snpposed to exist in the case of penonol property, 
iinee they cannot by any eonstnictioQ take under such an implied gift 
(Perth T. Chapman, vupfo, per Lord Pabkeb, L.C.. at p. 667; see, however, 
Re Jadrsw'e n iU (1»59), 27 Beav. SOS). It ia pointed out in £s parU 
H'ytuh (1654), 5 De O. M. 6c G. 188, 208. that in oases whm giftis ai 
personalty alone no suoh mlo of eonstmotioD need be resorted to, for as 
sift to the first taker without more would carry an absolute interest, 
tL<‘ «^ubsequent gift* on an indefinite failnre of isaoe would be neocssarily 
void (or remotaaMa. 

(jt) I/'M«MT.i)Mitar(1707). IP. Wm 08;' T. (1732), 2 

P,>Wbi. 086; SMartfit T. 8aibarton (1730), temp. Ttib. 246; Ooittf 
'*• (1740), »V,dd. 327, 347 ; PMam t. Qngvrf (1700). 3 Bro. 

P^^-,2*4 -..Pkippt T. if-ljMW {M) (1708), 3 V«i. 013; BcyiM r. 
GseWjy (lS4i). 14 dim. 327* 

I?) X ) |p m ii6 p. Fender, esprs, at p. 366. 
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a power ol «ppoiBtment(fli) or a pow« ioddent to hie bioaScifl] 
iaUrst {n\ There ia noth^ in the word ** difipoeal" 
indicating power rather ptoperij apart from the ooDt^(o); 
and where there is in the wiJl no explicit referenc*^ to any obje^ 
or mode ol execution or other oharaoteriitice of a powefp and the 
only object of the testator'a bounty is the donoe (wheU>er the gift 
to the donee is sobject or not to executory gifts over), then the court 
ooncladei that a beneficial estate in fee simple or almluie iuterest, 
according to the nature of the prop^y, is intended(p). Thus, 
a gift of property to a person, to aispm of it at his will and 
leasQre, or by words to that effect, where there is no gift over in 
elault of (lUpontion, or generally where the ooutext does not refer 
to a power or trust (f), primd /acU creates an estate in fee simple 
in the case of real estate, and an absolute interest in the case of 
personal estate (f). 

An absolute interest has been similarly inferred even whore 
the testator contemplated dispositions made only by (he will of the 
donee(i), or subject to other reetrietione(c), or where the gift is ol 
a Bum of money to be paid at the death of the donee (b). 

1408. Where there is first e clear abaoluto gift or gift in fee 
simple, followed by words sounding like a power (c), the court 

(fffr) As to the con^tructioQ of such jpfU in rdatiou to the crestion of 
powers of sppohitnioot, see, tonerallj, title Powns, Vol. XXHfpp. 7, h 

(A^ Thus, “ sssignt" may m used as s word of limitation to show apowni* 
of uenation and nothing more (ifilsuA v. Lo*i, [100113 K. B. 74o, 7*<^ 
C. A.). A devise to a person and his assigns under the law before tKe 
Wills Act, )SS7 <7 Will. 4 k I Viet. e. 20}. and a devise to a penou fur 
life and his assigns in a Dodm will prtmd facU give ouJy estates for 
life (Oo. litt. 9 b); but may be eitondeo b; the context [R9 WoU (1BB6), 
12 Jur. (K. 5.) 095). 

(o) V. WaUkt Kowlan v. Wild^ (1061), 4 De Q. & Bm. S84, per 
KvtOHf Brucb, V.'C., at p. 686; bat see its VftxvsU's WiU <1807), 94 
Bear. 146, where BouiiXT, M.B.. considered that the ordinsrj meaoing 
ol the word gave ao absolate iotemst. lo Bi»n r. 0/iesr (1806). IB Vos, 
108, Lord KluOH, L.C., at p. 114, said that as powar is a restraiot npon 
property, it is never to be implied in snob cases. 

(p) Btid V. CotMoa, [1906) 11. B. 147 ; and sec BomeO v. Boyd, [1B96J 
2 LB. 671. C. A.; Be BooU. Boots v. FotHwa (1898). 78 L. T. 467. 
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Reports. 

2 Ch. 173. 

(f) Aaoa. (1663). Bro. (n. c.) 432; Wkuken and Can (1588), 1 

Leon. 166; OcodtiCe d. PemoA v. Ohooy (1763), 2 Wils. 6; Jfowlan v. 
iValiA A'owlan t. Witde, npra ; AkxantUr r. AUxantUr (1866), 6 De 

U. k G. 694: Bs ifocvsirt W4U. mpra . KtlkU v. KeilOt (1888). L. H. I 
R. L. 160. 164. 166. 

(s) SMniou V. DnsgaU (1690), 2 Vem. 181; GZoesr v. BaU (1848). 
II Sim. 668, per Sbauweu., V.-C., at p. 571 1 a testymaDtary power of 
diapoaitieD is one of the Inoideaii ef the estete givtn 'V; but see Je fc s etoA 

V. BowWe (1848). 2 De G. 6i Sa. 866; Bme ▼. Bcons (1884). 33 
L. J. (cu.) 662 i If sols V. (fiiM (No. 2) (1803), 82 Beav. 42J. 42i,.4|A 

(a) As. for ioftanoe. where dispoMoas io levour of speoifled peraoas 
ere prohibited (Bail v. King9t0n (1816), 1 Her. 314; aod olh Oowsr v. 
Mm (1680), LBm. k )L i80). 

(I) Atmiv. OlsMT. sapro. * s < 

(s) Ooaieer v. Orakam, sspm; Bneli v. Brook (1866), I to. k 0.260; 
NeMr4ev.i)sws0(1860),29Mv. Ik 
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primd facie gives efieci to the ebsolate gift or gift in fee simple ad 
such (a), and even vbere there is a gift over, if the power » not 
exerois^, bolds the gift over inconsistent with that absolnte 
gift {€); the context may show, however, that the first gift was 
not int^ded to he unrestrieted and absolute (/). 

Where, however, proper^ is given to a person expressly for lifs, 
and after his dwth to be at his disposal without more, it is difficult 
to inter an intention to give a greater beneficial interest than a life 
interest (p), and even the addition of a right of absolute disposal 
during the life interest may in such a case give no more than a 
right of enjoyment in epecie during the life (h ); but there is not this 
d&culty where the life interest is given for the purpose of intro* 
dueing other limitations (for example, to children), and the further 
gift is given on failure of these limitations (t). 

.1409. A restriction on the donee's right of alienation of an 
interest in possession, absolute or otherwise, clearly given to him is 
void as repugnant to the gift(l); and where be takes an absolute 
interest, a gift over on bis failure to dispose of the property or of 
whatever part of the property he does not dispose of is void (2). 
Where, however, there is a doubt as to what interest the donee 
takes, and he is restrained from alienation of the property (m), or 
there is a gift over on his diB[) 06 iag(n) or on his failing to 
dispose (o) of the property, or a gift over in what is remaining at 


(d) Lamhey. Bame$ (1871), 6 Cb. App. 5V7 ; Re llvickinson ottd Tcananl 
<1878^ S Cb. D. S40. 

[€) Ri Morilo<k‘t Trud <1SA7|. 3 K. A J. 4S6, 407; Doe d. IlerboH v. 
Tkonuu (ISSO), 3 Ad. A £l 133. A gift over in default of du|>oMtion by 
an abaoliilo owner is void ; oee titles Gifts, VoI. XV.. p. 432; Peksokil 
P nonKTr. Vol. XX11.. p. 410. 

(/) Bo Hinnger't RdaU, Skaw y. Jonu-Rord (1877). d Ch. D. 1, C. A. 

(S) JfowUa V. >faAA. Xoislaa v. Wilde (ISOl), 4 G. A Sm. 584. per 
Kmiobt Bruce, V.*C., at p. 6S0; Anon. (1578), 3 Leon. 71. pi. 108; 
RradUf V. Weekott (1807), 13 Ves. 446; JUetX v. Seymour (1838). 4 Russ. 
3153. Tbe dooos was, bowevor, held to take an absolute interest in Boy 
y. Maeter (1834). 6 Sim. 588. 

(k) Scott V. Jossafy 11 ^ 1869). 36 Best. 174; Be Tkomeon'e Betale, Herring 
V. Borrow (1880), 14 Ch. D. 363, C. A.; see, however, Henderton t. Cfosi 
(1861). 30 Bear. 316. 

{i) QoodiiBe d. Peoreon y. Ot^ (1753), 3 Wils. 6; Be MaxwU't WiU 
(1857), 34 Beav. 246, 251. 

(k) Seetitles Gifts, VoL XV., p. 423; Prrsonu. Peopbrtt, Vol. XXIL, 
p,410. 

« (1) FotUfu V. WiUiami, Baverd t. Ckurek (1861), 3 Mac. A G. 623; 
Perry V. Merritt (1874), L. R. 18 Kq. 153: Re Dixon^ Dixon y.CkarUewfikf 
[\ 903] 3 Ch. 468. In anoh cases the oourt does not treat the restriodoas 
ss forming a oontaxt dearly cutting down (see the rule, p. 763, sats) 
tht‘ prior dear gift (Be donee, RvAanfs v. donee, [18081 1 Ch. 438, 
441; Be fFdAsf, v. fSpsedy. [1898] 11. R. 5). 

(m) MkjoAsm n BUeU (1618), J. Bridg. 133; Proetor v. Vpion (1740), 
6 Oe 0. M. A G. 100. B.; Jforfiswr t. ffartisy (ISSI), 3 Da G. A 8m. 
316; 8 Rich. 4? ; Be BomkP Trude, BepadeBomU (1866). 3 K. A J. 387; 
Magee v. Msrtiti, [1903] I L B. 367, C. A. But the fact the testator 
soBMved that he cow make the property perpetudly indwnable does 
not alter ih** loree oi his words in deachDinf the oonesa and their intensti 
(Bridm y. Tteining (ISII), 3 Msr. 176. iS). 

(n) Owaip«T.0fwi^,[1000}A,C.137. 

te) Be dkinger'e MMs, ^Aew v. Jome^Feed, tapra; and ees CotHskiy 
v.'Boimiif^Maatsfy. [1906}A.€ 84. 
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bb death out of ike proper^(}0. thb mtriction maj form part of ^ 
a context leading to the inference that be b to take not an Qnaattrct 
abeolate interest or interast in fee simple, but ^ life or othw Inter^ 
limited interest to whicli a right of dbpoeition of the pro|>o)'t 7 ^ GlTMa 
not incident, with or without a power of appointrueot or enjoyment 
in ipecifiq). 

1410. Where on the context of the will the donee b given an Tnr«r«ooe 
unreetricted right of enjoyment in ijKcb during hb life, together 
with a right of disposition on hb death, or generally, he takes an ^ 
a^lute interest (rX Where, however^ there b no each right of 
dbposition on death, and the testator himself provides for the 
destination of the property eo far as undbpoaed of on that event, 
then the donee may have merely the right of enjoyment in tpccU 
tor life, equivalent to a life interest with a limited non-testamentary 
power of dbpoBition(t). 


1411 Wbero the words describing the interest refer onl^ to Ri^iiti 
rights of poesesHion personal to the douce and not of dispoertion, t«»onsl to 
^tritudjacic a life interest only b created (f). 


1412. A gift of the use (a) or of the use and occui)ation(b), or, it 


(p) f/p»eU V. ifnlfry (1720). 1 P. W'm*. 051 ; lif AHam't TrufU (1805), 
14 W. A. IS i R9 Shttdon and KfmbU (lS8r»). 53 h. T. 527 ; v. 

(1879). 10 Oh. 1). 733; JUbertiv. Thorp {m}). 60 Sul .1o. 13 ; iniU 
see Shearer y, //og$ (1912), 40 <^ada Hupremu Court H(^ports, 4U8. WIm '' 
in the ooutest apart from auch words, a estate iinly would \hs rnvarr<l. 
thiM mtats U not iucrosMid by these words to a largiT ini^trest (f.*oatloU« v. 
fiiUl (1849), 3 Do U. 42 Sm. 4U. 413). 

(o) ^ai^ord. Sanford v. Sanford, [190)1 I ^'h. 939; Be rounder^ 
Wwiami v. Poufwfer (1880). 50 L. J. (Cii.) 113, 114. 

(f) Re David" 9 Tmett (isOO). Johu. 495. 5u*» lU Jonee, Sirhard/i v. 
Jonoe, (18901 1 43H; loe Uarwv v. Hurno^ 6 ileav. 134 ( * full 

and entire enjoyincnt'' <»1 a Icosebold L<dd for liC*. i-o the se«l«i vie). 

(«) Re Thomion'e EtUUe, fftninq v. Barrovi (I8AU)* L>> 203, C. A. $ 

V. WttteoU (1807), 13 Yes. 445; PrnitOek v. Prnnonk (1871), 
L. R. 13 Kq. 144; lU Colyer, MiUikin v. (1886). r»5 L. T. 344 ; 

lU Sanford, Sanfo^ v. Sanfo^, r R* Riehirnk, v. 

[1902] 1 Ch. 70; and see A BowVind. Jonti v. Rowland (1002). 86 L. T, 
78 (abBoloie ititen*st there created ; hot see tlie ciiticisra of lids ease in 
Rs Joknion (1912), 27 Ootariu Law Reports, 472, 477); Rotnberq v. 
•Seniogr (1900). 19 New Zealand Law Reports, 100; Yatet y YaUe (1905). 
25 Kew Ze^nd Jmw Reports, 203. In A Uolden, Holden y. (1888), 
57 L. J. (CH.) M8. fullowed in Re Dixon, VUon v. (1612), 60 ^1. Jo. 
445, a gift over of the *' remainder"' after the deaOi of tbe flnt ti^rr was 
hold to give the firit taker a life estate only, and without any nnht of 
enjoyment in epeeie ; bat it bas been said in Canada that the cast* cannot 
be regarded as a satitfaciury dedsion {lU Johneon, nupta, at p. 470). 

(0 Qoodrigki d. Drewry v. Barren (1809), 11 Kant. 220 ("freely to be 
pocstfsed and enjoyed." which might ^er to irecdozn frqm incumbmoes); 
Doe d. Jskky v. Botnss (1835), 2 Cr. M. 5( H. 23 to be p<tf«esasd and 
onioy^ "), followed in BromiU v. Moor (1851). 9 Hare, 374, 378; but aee 
Lotoaoret d. Mudge v. 0778), 1 Cowp. 352 (*' freelv to be alloyed 

and possessed " in the context gave a fee simple) ; Tkonae v. Philpt 
|1888).4 Rnsa. 348. * 

(•) Cook V. dIsfTord (1008). 1 Sannd. 181. 180. 

(8) WUodon V. BlkingUm (1573), Plowd. 510, 524; Vomrd T. lofftwMe 
(11881. 00 L. T. I ; and see R. v. Baiington (1791), 4 Term Rep. 177; 
Fomnom v. Jonf^ (1679), Plewd. 639, 542; Doe d. CUloon v. White 
U800), 1 East, 33 (the iacome of a eoUags " and hv Kvlng in it"). 


"Use" or 
•• uM ai)(l 
ocoupatioo.'* 
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8 ddiD8, of the right of free occttpaocr ol e house or Uod, 

OoiBtltr of gives the donee an eetate in the land(d), and is primd /ocm a gift 
Isteroft of the rents and profits at all events during the life of the 
Given, donee (e): and the donee under snch a gift ne^ not primd/aeie 
personally reside in the bouse or on land, but may let or 
dispose of ttfe proper^ during his life (/). Similarly, a gift of 
the ** possession *' or " use and enjoyment’' of chattels jrrimi facie 
gives the donee a life estate (g), ind the donee may let the goods 
on hire (%)« 

lo^fsaesf 1418. A devise to a donee, or to him and his assigns, for ever " 
^ priTtid facie gives him a fee simple (i). A gift until bankruptev, 

marriage, or other event which most happen, if at all, 
iBiotit daring the life of the donee, primd fade creates a determinable life 
interest only (k ); but each a gift (0, or a gift so long as ” certain 


(<) Mnnnoz v. Oreener Ua72), L. R. 14 456. 

{d) WkUlcme v. Lamb (JS44). 12 M. A W. S13, 820. $21, where s chattel 
latorest only vrai inferred; romparo Reay v. BevlfftMft (1800). 20 Beav. 
88 (a gift of grsM for a oovr '* in a field created an eueoient). 

(#) As to vnether a gift in |N;rpetmty oan be ioferred. see Coward ▼. 
Larlsman (1888), 60 L. T. 1; PnMm fwfo v. A’dmoftd (1812), 32 New 
Zealand Lew Reports. 202. 

(f) C*liM ▼. dire (1854). 2 £q. Rep. 013; Rahbetk v. Sqnire (1859), 4 
De 0. Sft* J. 406, 4l3; liannat ▼. Oreeaer, supra, at p. 461; .Vrf^'onol 
TfttiiMt, EzHutaro and A^naif 6’e., Ltd. v. KeaM (1886). 22 Vietoriui Lav 
Reports. 447. A contrary intention that occupation U intended to bo 
MTional may be shown by a gift over on oeaeing to occupy (IfArlam r. 
Slaiiaoii (1858). 27 L. J. (cn.) 442; and see Slant v. I'arkar (I860). 39 
L. 0. (oir.) 874), or by other oertitext (m R« Vorfnr, TAonifoa v. Vtiricy 
(1883). 62 L. J. (cu.) 652 ; Et Slncarl, Stewart y. f/iilop (1804). 23 New 
Zealand Law Reports, 797); even in such a case, liowever. there is a right 
of dispcKition ocMifvnt^ by (he Settled Land Acts ; see title Settlemkkt 5. 
Vol. aXV., pp. 624 ef 638. note (t). A personal right of rosidcrice rent 
free doee not entitle the donee to nmU and profits in case of hts non> 
residence {Parker v. Parker (1863), 1 New Rep. 608 ; May v. May (1881). 
44 L. T. 412). As to conditioiui of residence imposed on tenants for Life, 
see title SKTTLtHiKTS. Vol. XXV.. p. 638. 

(y) Low V. Carter (1638), 1 Beav. 426, 430; Beptnaeu r. Luffngham 
(1848), $ Jo. 4 b Lat. teo (plate). For a case of ciroumstanees snowing a 
eontrary iutention, eee Terry v. Terry (1863). 33 Beav. 233 (ofie of book 
debts and capital); in the case of eonsumables, an absolute Literest is 
mated (JfonIrMbr v. Montmor (1846). 1 Coll. 683; aoe p. 528, ante.) 

(h) Be W%Qiam$on» Murray v. WiUuttneon (1806), 84 L. T. 613, following 
MartkaU v. Blew (1741). 2 Atk. 817, and Rotectk v. Squire, eupra. 

(s) Co. Utt 8 b: Ckamheriaine v. Turner (1628), Cro. ('ar. 118; 

V. Perhne (1740), 2 Atk. 103; Baetman v. Baker (1808), 1 
Taut. 174, 188; Doe d. Dsorv {Lady) v. Soper (1809), 11 Bast. 528. 
teferring to the role as settled without question from 1248 (T. B. 22 
£dw. 3, Mich. 16) to that day, with the exception of a doubt in Perldns, 
Laws of England, s. 657 ; Rtnas v. Evant (1864), 33 L. J. (Cil.) 662. Jo 
^ood V. Good ( 1867 a 7 £. & B. 295. an estate tail only was creat^. S&oh 
Words wiH not ealvge an eipreB estate tail into a fee simple {Vernon v. 

(1S58). 7 fi. L Cas. 35). 

dordau V. Eott’km (1753). Amb. 209 (daring Widowhood): Banke 
^BfQxtXieaiu (1863). 32 In J* (CK.) 188 (ali«ianon); Be Boddington. 

C^tr<i2^l84), 25 Ch. D. 685 (so long as she continues ny 
widww and unoarrid); Be Maeon. Maeon r. Mason, [1810] 1 Ch. 685. 
0. A. (Barriagal. * 

(1) Miekkm v! Cohh (1818). 6 My. 4 b Or. 145, criticised in Be Boddinffon. 
0iMaf4sa V. Clstrst, sMM.at pp. 689. $80. and explained in Be Jfasoa, 
ifisMi V. Jtesoa, euprui at pp. M, 688 ; a^ see p. 698, ante. 
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ctfonmiteow eoaiinoe (ai) (eveo, «^pl% « gift bo loi^ M thji ^ 
iosM reznAins aumorriod (a)), mAj mate an estate in fee or (mtltp of 
ftbeolotd interest determinable on those eircamslBucea cdasix^ to Mmit 
eiist WJ* 

Sob^Sbct. S.—0^ vUkifUi HWi 0 / Umit^Uvn or 0<W 

CMtezf. 

1414. By statute (o), where any real estate ii deTised in a modern otfti ot 
will(f) to any person without any words of limitation, such devise ^ 


(m) See Suielijfe t. JirVltardMn (I STB). L. K. 13 OOS (gift of aQouity 
** so ioug as she and my hoq sbniUd live *'). 

{%) Be Howard, Taylor v. Soward, [Iwi] 1 Oh. 41S; B$ BowloAd^ 
JonstT. ib>ulanJ (1902). 86 L. T. 78. 

( 0 ) Wilis Aot, 1837 <7 Will. 4 k 1 Viot. a 28), a 28. 

(o) In ailla prior to the Wills Act, 1837 (7 Will. 4 k 1 Viet. o. 26), an estate 
(or life only was pr»m4 fneio confer^ (i)M U. BrodbeU ▼. Thornton (1861). 
12 Moo. P. 0. €.116; DoUon t. BoUon (1870), L. ft. S Kxeh. 146; and 
see title Baal PaoraatT axa CHAtraLS HaAL, Vol. XXIV., p. 174). 
A CODtrary intention tegive a fee eiiiiplc might mferred, lor insiaooe 
(i.) (rom the (act that the donee was rof|UJn'd poreonalJy to undortake 
burdens, as to pay charges or aonuitios, the presutnpiion being that the 
donee was intended to take such an estate as would enable him to comply 
with tho dircciioD, and indeintiliy himself against loss on taking the 
burden (/Inoa. (1551). ])ro. (n. c.) 406; Dot d. Wilioy v. Bolmot (1798), 8 
Term Rep. 1; Ooo*lliiU d. PudJy ▼. UnSdtm (1804), 4 East, 496; dintton 
V. Warburton (1866), 2 S. 6( 1 400; Matthowt r. Windront (1868), 2 
K.&J. 406; Uoyd v. ^Toelvoii (1867),L. R. 2 Q. B. 269, 273, 274, Ex.Cb ). 
s presumption which, howerer, did not arise on the exjvense being ohirg^d 
merely on the estate given, and not oo the donee porsunally (ilcna d. Moor 
V. MtUof (1794), 6 Term Rep. 668; 2 Bos. k ?. 247. il. h.); or (U.) from 
the use by the testator in the operative part o( tho gift of the word 
* estate/' property/* or any equivalent expression capable of dcsoribing 
tho extent and sum of tho tostator*# interest as well as the substance of 
tho gift; although euch words, used as words of roforonoe, oould not be 
troat^ as explauuus a previous gift which prim' («ejcoruat<4 only a Ufo 
estate, and os wurus aoscribing the subjoet-ma.Lcr only, and not the 
testator's interest, they might not create a larger lotermt than was 
expressly given (Bailft v. (Mle (17i'M)). 2 Vos. Son. 48; Dot d. DaUo v. 
C'ioyfon (1806). 8 East, 141; Dot d. Burioo r. WkiU (1847), 1 Bzeh. 626 1 
(1848), 2 Exeb. 797, Ex. Ch.; Sturyis v. Dunn (k856X 19 Beav. 136; 
Htndoy T. Oldfidd (lS66h 19 Bear. 225; Bi PoUard't BoiaU (1863). 3 Ds 
G. J. « Sm. 541, 666; CaU«mo*a ▼. CoUmam (1868), L. B. 3 11. L. 124 
129; HtU V. Bfowe. [1894] A. C. 122. 127,128, P. C.); or (iii.) from gilU 
over 00 certain speoined events, the time of which would be immaterial if 
the donee only took a life estate, and which gift ovor was not pvt of a 
series of limiUtions, when the court drew the mference that the property 
wu not intended to be given over in any other event {Burkt v.Aimit (1863 h 
11 Hare, 232,237; B$ Barmen's BtUsU (1870), 5 Ch. App. 408 ; PfahMU 
V. ftpcncaf (1872), L. B. 7 Exch. 105, Ex. Ch.; Andrew v. Afidme (1676h 
1 CL D. 410. 414 C. A.); or (iv.) where the property ww given to trustees, 
who by wor^ of inheritance or by other words took a legal estate in fee 
in trust for the demee, without any ulte^r intereet in any other penon, 
the pneumption being that the eqoHable interest wv obrnmoosurate with 
the legal estate {OhaUenger r. Bhtphori (1800), S Term Rep. 697; Smith 
V. Bflittk (1861). 8 Jur. (tr. B.) 469; Jarrow v. KnighUy (1876), 8 G|t D. 
736, 739. 743. & A ), and cU nsrsd tVftfwri v. FtUisr# (1740), 2 Atk. 71, 
7t; OheUingor v. flkcuAsfd, supra; Jsrrotf r. SnighUp, ruprairat pp. 739, 
742). But t^ mere oeclaration by the testator of his int«fttionto disposs 
of hU whole eetites or the fact of a previous devise <o Ifat heir, or the 
(sot that the donee took jointly wttii the heir, did not sXMude the role 
(PeilMi T. Bsaki (1682), I Vera. 86 1 Bowen v. Sooworofi (1887), 8 T* ft C> 
(BR) 840; Smith T. Smith, rapra» ntp. 460). 
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if conskrned to pass the fee simple or other ttie whole estate or 
interest which the testator bad power to dispose of by will in such 
real estate onlnsa a contrary intention appears by the will(r). 
This rule is applicable only to real estate which exists and 
belongs to the testator at the time of his death, oTer which be bae 
then a disposing power, and does not apply to a particular interest 
in real estate or nn annuity or rentcharge which the testator is 
about to create for the first time by his wi]l(i). 

Whatever the date of the will, a gift of personal estate to a donee 
without any context restricting his inkrest coolers on him an 
absolute interest (t). 


1415. The effect of gifte to the executors of the testator (u), or to 
the trustees of his will(i7X as regards the character and (quantity of 
interest given, are discussed elsewhere. Under a gift to the 
executors of another person, whether directly or by way of 
substitution for him, they primd facie take the gift as part of liis 
estate (ic), but the will may show that they were intended to take 
beneficially (:r). 

1416. A gift in a modem will (v) of the rents and profits *' or of 
the income of real estate, indefinitely, even though without 
words of limitation, passes the fee simple in the land (a); the 


{fj) An to the intorceU which s general deriee passet apart from thie 
rule, eoo p. 6S4, ante. 

(f) The contrary intention must bo gstherod from the whole will, as in 
otliof pasea (Crvmps v. (Jmvipe, (lOOOJ A. C. 137, 131: and see 2'elham- 
ClitUo% V. I (^h. 94. T. A., vef BUCRLKT, J., at p. 37, 

arnroitd. (imj A. C. Ill; Orevenor v. Wailinn (1971). L. R. S C. P. 500 s 
V. Quem, flS02] 1 Q. 11. 184 (deriae to soveraJ " as joint tenants 
und pot as tcuants in cotninon, and to the snrvivoi or longest fiver of them, 
hii* orh<T hoira and assfgiis '*); JU Gannoa. .Spence v. J/orftn, [1914] i 1. R. 
an (in throat described as a tenancy), in which cases a contrary intention 
aup^red). In the following casra a contrary iiitontioD was held nut to bo 
shown : WimUn v. WipUn (1854). 38id. 396(uaoof words of limitation 
in other gifts); JUwtk v. i?rook (1856). 3 Sm. U G. 380 (gift to married 
wo roan for bur separate property with power to appoint the same to her 
husband and ohildreiO. The oroatlon of successive eetatea after tho gift in 
question is an indicailou of c<mtrary intention, but U not neoossaT^j an 
indication of an iniootion to oroato only Lite eatatee {Rc Pms/olAor, SatSU v. 
8av%U, [1806] 11. U. 240.280). Beetilotions on alienatiou (see p. 772, ante) 
may be such aa indication of contrary inteotioii (£s Sanford, Sanford v. 
emford. [1901] 1 Ch. 930. H2). 

{$) NhMi T. Hawku (1858), 10 Hare, 342, per TuaitSB, V.^C., at 
pp. 343. 344. 

(f) As to the ereatiun of snooessive infereata generally, see p.527, ante: 
title PtR^oKAX. P&oreRTT. Vol. AXIL, p. 418; as to gifts for life of 
eoosuinabfos. see p. 628, ante. 

(a) See title Ezecutoes aj^d AnjimiSTBaTOHa, Vol. XIV., p. 2C6. 

(o) See title Tbusto amd TEUSTaxa, pp. 92 «f sw., onfr. 

^(v) Stocirry.DrdtisydSSC) I Keen. 315; Xongv. rFatktn«m (1852), 17 
Bcat. 471; Lock v. UacdovaU (No. 2) (1868). 83 Bcav. 286 ; Tfotkowy v. 
i/c'yor (1878). 4 Ch. D. 78; Bo VnUUt'o Tr%H» (1888), 40 (;b. D. 159, 162. 

U) SMdsrt ▼. Franks (1817), 2 5ladd. 147; Wattio ▼. Tailor (1888), 
I Sim. 241 . 

? ) In VUb to wMA tb« WiUi Art. 1837 (7 Will. 4 it 1 Tiot. «. 26). doM 
4pl<- tho gift would itwif. Olid without out oMiftMioe from the ooa* 
text, moto mcr«l 7 u e,Ut« (or lUe (ffodmi t. Boll (1848), 14 Sim. 688, 
^71)« 

(a) Piful} T tr.,! (IMS), e C. B. 201: AToimm T. Qntntr (1172). 
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context ma 7 » however, show &q intenkioii thet the gift efaoold not be •. 
indefinite (ft). Qeentlty of 

1417. A gift of an annuity not eiiaiiog before ia }nimd fade for 
the life of the donee only, but the intention of the testator to give a 
larger interest to the donee or to make the annoity perpetual may oatu 
be inferred from the language of the will in various ways (t ), aanaitf. 


6vn*8<CT. C.— Krprt$tioH ib$ Tr4taior*t or 


1416. If the purpose of the testator in making a gilt is stated, Kffcct of 
and it relates to the mode of application of the gift for the benelit 
of certain objects and is not merely |>ersooal to the donee (for 
example, a gift to a person for the benefit of his children (d), or of 
himself and bis children(e)), such purpose, if the context requires, 


L. R. 14 Eq. OS; iTaHm v. jVarfin»(ISSS) W, N. 120. Suoh 

a ;ri(t amoQtiU to a jrifc of tho land itoclf; see p. ojits. 

(ft) Compare note (>), p. OSS, atUe. 

(c) Su Utlo Rentciubols and An'MLITIBS. Vol XXIV.. pp. 4S6 et lef, 
wlu^ the subje<*t of the duration of anooitica is full^ d4*alt with. 

(d) Such a gift. aeevr<liii|( to the mode of otptueniou and the eontext. 

may make llio douoo. though entitled t** ohiain tranurer of I ho fund 
(Cooper V. Tkomeoa (1790). 3 Bru. C. C. 96; Bofttneoa v. Tickell <1S03). H 
Vos. 102) aod to disjHMO of it (IVooJ t. KteiWtrdwn (IS40). 4 Bt av. 174 ; 
McftHttie V. lUaioH (I9u3h 37 Canada .Snpntuiu <k»urt UejiorU. 14^), a 
mure (see title Thust.h aki» Truhtkbs. ji. 92. witliout 

horiodcia) intonwt (Rlafteney v. Blaik^nry (1K3S), C Sim. Q3; tVeCftersU v 
IVillOH (1636), 1 Koen, SO; Indtntick v. indenctoft (1644). 13 Sim. 6rj2 . 
JSameit v. (Sr^nl (1666). 26 L. J. (CU.) 92; IVatn/ord v. Ileyi (1675), L. 1C. 
20 K<|. 321 ; Reds la Jlnnty, (rConmor v. UuUsr, [10071 1 i* H. 507. 5l1 ; 
B$ IJiJtsp, /lirksy r. Hisksy, [1913] 1 1. K. 390. C. A., disapproving Its 
Z^errymaii. Itcrrifnan v. JSerrfman, [1913] 11. B. 21). so lhat the bon44t 
to tho cliildreu di»cs not fail by Uie dcitli of their parent in tlio life of the 
Ce«tati»r (Ford v. Fowler (1640). 3 Beav. 146; Hodgson v. Crsoti (1642). 11 
L. J.(cii.)312). 

(e) Su4^1k a gift may give the donee a beoefir. :.i interest in the entire 
fund subject to a trust to apply a aufDdoot psj*! of the fund for the 
support of the oLildivii. with or without Home diMretionsH to the applii S* 
tion of it [Bailes v. Iford (1642). 1 Bare. 445. 450; Longmors v. 

(1843). 2 Y. 5l C. cl. Cae. 303; v. CVoeftett (1646). 2 PL. 553), 

which the court will not interfere with ii vxcreised in good faith (('o»ia^ 
badis V. Co»faft4tdte(l847). 6Hare. 410,414; Hart v. Tnl^ f 1664). 16 Beav. 
215; lOBrav. 149), but the parent in liable to aeciiuiit (Foods v. Woods 
(1636). 1 My. &Ot. 401. 409j; or again, subjuct to a porifoual obligation 
of main tain iiitf ebildren, and without liability to account so long as 

that obligation U perfonned from some source or other {Hodov ▼. liadov 
(163$). 9 Sim. 43$; Lsoek v. Ltack (1843). 13 Sim. 304; Brovne v. Faall. 
i7P00Wis V. Paul! (1660).] Sim.(K.8.) 92.104; Se £ofterfsoii's7rwfs(Jft56), 
6 ^ B. 406; aud see dFtlfterf o. BenneU (1839), JO Sim. 371; 8ooU y. Asy 
(1865). 11 Jut. (k. 8.) 819; Lambs v. £a0K«(1671). 6 App. 597). In 
such cases, where an obligati<iQ, charge or trust U created, the court may 
direct M inquiry as to the proper amount be applied (BaoUey t. 

(1621), Jae. 354 (there ordered in spiteof expressoxemptko from liability 
ID the will; but compare Thurston v. £s$inyton (1727), Jao. 361. &.« 
11. L.); JU Bootk, Booth v. booth, [1894] 2 Cb. 262; K'Boyh v. K'bogk, 
(19111 1 !. R. 666). Where the childreu take beacAoiaUy. they take, 
aoeorwg to the context, either cmiourrently with thely porenlJifuMsf v. 
JMor (1669), 9 dim. 503; WUson v. Maddtson (1643). 2 Y. lt*C. Ch. Cas. 
271; JU Rolan, Shsrldan v. Rolan, (1912] 1 1. U. iUior in sneceesion to 
him (CUmUrs v. Atkins (1826), 1 Bta, St. 362; S$ WhBby, Boons r, 
Rs«m( 1881), 43L.T.e92). 
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snr.f. x^y bwtDd bmdiBg <m the donee b; waj of irruiif) or 
QMtttltf of condition (^); bnt if the context allows (h), the parpoae is t^t^ 
LtUrest morel; as (be motive of the testator in making the gift, which is 
01?^ intended to increase the funds of the donee to enable him to 

accomplish that parpoee(i), and tiie donee takes an unfettered 
interest (k), 

Pmfii to 1419. If a gift is of specified amount, and the purpose is to 
JoM la a benefit tbo donee i)er8onal1; ic a particular manner, it is a question 
22^, of constraction of the particular will whether the primary oujeet of 
the testator is to make the specified gift to the donee, or to have 
the specified purpose aceoropliobed. Prirnd facie, in a gift other¬ 
wise uncoaditional, the primary object is to make the specified gift; 
and the gift is unaffected by the purpose expressed (I) and takes 
effect, al^oogh the satisfaction of the purpose of the t^tator does 
not exhaust the whole fund, or becomes impossible through no 
act or default of the donee, or has already been accomplishod (m); 


(/) Sm title TavsTS aku Tuustsss.pji. 1 ante ; m to tbo ooastruc- 
tioi] ul preoAtorr worde, mo iStd.. pp. 13 el anU, 

(^) The qu^tioD is la sooh esses whether the words create a gift for the 
psrtiooJsr purpose only, or a gift lohject to the performance of a particular 
porpoM (kina t. Daniean (1813), 1 Vei. 4 13. 260; Croom t. Oroome 
(1880). 59 L. t. 632, C. 1.: 61 L. T. 814, H. L.; Ba Weet, Oeor^ t. Oroee, 
(leOOJ 1 Ch. 84). As to oases when words saoh ss '* subject to,'* " paying," 
or 00 ooadiiioQ ** are tued, see p. 782. paet. 

(k) in such esses the isfereooe that an unfettered interest is intended 
msy be drawn from the absenoe of any erpression ezoladiug tho donoo 
from taking benefioisUy (Tharp t. Owm (1843), 2 Hsro, 607. 615, 616). or 
tho fact of diffloulty in sscertaming the aruoant intended to be applied 
for (he purposes spocifiod in every posaiblo etato of eiroumstaiicoe (und.i 
Cowman v. ffamsoa (1862), 10 Hare, 234, 239). or that the speoifiod 
object neoewarily dep^ds oo tho ehoioe of the namod person, afibou^ 
ho may doslre it for ais owu oonTonience (Sarrt ▼. yewkcsliadd). 2 Hem. 
4 M. 60. 66 i see title TausTS avd Taueraxa. p. 93, ante), or that apart 
from the will the douee is already under an obligation for the specified 
object (Byne ▼. (1858), 26 Beav. 41). 

If) Thorp ▼. Oman, enpra, at p. 614; Benson t. Wkittam, Bomninc t. 
WhiUam (1631). 6 8ip. 22, 32. 

(k) Th^ ▼. Owsn, svpra; IFanf t. Biddlu (1647), 16 L. J. (CB.) 465; 
Uigh ▼. Liigh (1848). 12 Jur. 907; XacM t. MaehaU (1872), L. B. 14 
Eq. 49, 53 ; Farr t. Bennie (1881), 44 L. T. 202, C. A.; Be Adams and 
Keneingion Ve$^ (1864). 26 Beav. 41). 

(i) Oops f. Wilmot (1772h Amb. 704 (adTaoeemeut in business); 
Iiksrwoed ▼. Payns (1600), 6 vca. 677 ("for any purpose she diould thiok 
, prmr'*); Pates T. Oonterbary Arskhteksp (1807). 14 Vee, 364, 370; Leehe 
?. jrtearey (Xerd) (1823), Tam. 4 B. 207 (to purehaaeannyeomnusisoQ}; 
Amhortt <to^} t . Xe«te {DHchote] (1842), 12 Sm. 476 (to pay rent of 
dooee'e rosidonoe): Eatekinsan t. Bovgh (1879). 40 L. T. 269 (to eetablish 
douee in profession); DowUng t. DoMng, [1902] 1 I. R. 79, 83; Be 
fiarbteoa. iforris y. parkin. [1902] 1 I. R. 103. As to luacies to bay 
an anntd^, see title BuiTGSAaoBe ako AinruiTzas, Vol. £SZy., p, 461: 
and Roe, generally^ title Taosts akd XansTau, p. 26, ante. 

(m) As. for iast^ce, gifts to hind an infant to be ^preatiee (Boftew t. 
9eM(i584). lTeni.SM(deatb oiiofsnt); NMBT.lfmll (1701), f Yen. 
Ill (donee.entitled to payment before specified age); Bofton ▼. O^ke 
(ItOOk 6 Ym. 46t (sWiltleo not appeeatteea)}, or ether pvposos 

(0M|h T. B«tt (16t7), 16 Sim. 46, 64 (dtsmtienair parposes); iMkaH 
w.Smig (1846j, 9 Bear. 179 (te pay off a mortgage meeloeed inteei^r's 
Kfe); litme ?. XepM (1890), 26 L. B. Ir. 811; EoMond r. Baame 
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ftsd the doD6e,if hie r^resiDtatiye after his dee&(iiXl* 

OTmd /ocie entitled to pejmeot, without the testetor's oeoutm 
Wsg bound to see to tho application of the gif((o), Where^how• 
erer, the specified purpose is the primary object, the donee is e^led 
to the gift, but only so far as applicable to that puriic%Be {p\ and for 
no other purpose (q ); the gift may be eo expressed that t^ cost ti 
aooomplishiDg that purpose may have to be paid out of the estafee 
of the testator although the fund given is insufficient (r); and in 
80 far as the purpose cannot be accompUebed, or l>ecomei impossible, 
the gift fails (t). 

1420. Where a clear gift is made, and the application of the gift 
is left to the discretion of another person, and his discretion is noi 
exercised, the donee is entitled to the gift irrespective of its 
application (t). On tbe other hand, the donee is not so entitled 
where the disorotioii extends to deciding what is the amount of tho 
gift and whether it shall be given at all(w). 

1421 Where a fund is given, without specifying any donee, for 
particular purpoees for the benefit of oertain other property (for 
example, to plant trees on an eeUte), tho fuud belongs to the 
persons entitled to the latter pixiporty (a). 


(1818), 1 ^wan. 33 (niatutcnsnce ofcliildren who did not exist); JMmoa# 
V. (IHaS). 27 li. J. (cu.) 828 (to carry oo hasinuw sold by tosUter); 
Poinff (1871), L. It. 13 E<|> 200 (porobMe of annjooauBiMiont 

right of puroJiase aboli^od): He S&jeUk4» /AfgUr v. [lOlM] S Ch. 
3Ul (gift of legacy to msko donee's gifts up to an amount sht^ail? 
oxooeded)). 

{%) J)aHoi 0 T. Qrani (1684), I Vera. 235; Leitu v. XowM (1848), ISSun. 
268. 

(o) Avreecp v. Aprefre (1818), 1 Ves. Sr B. 364 (gift to buy s ring); lU 

Skinner $ TrwtU (1860), I John. & If. 102 (printing * hook); t. 

Ihihnm (rd) (1846), 15 Si m. 82 (purrh see of hou se); Noel v. Jonei (] 848), 
16 Sim. 300 (emicatioo of infant); JhwUng v. !>owUng, 11002) 1 1. R. 70 
(purebsse of house). Tho mere fact that s (hi *1 party would benefit if 
the legacy were applied fortbospocifird purpose diX'e notafioct tliolmtee't 
right i Adorn* v. Lopdeli (1800), 26 L. li. Ir. 8)1; Mexbofovqk {o»l) 7, 

(1003). 88 1. T. 131 (giltto pay estate duty)). 

(p) Capital as wol! as inoomo (Rs Hlatk, Fall* j. AlJor4» [1007] 11. B« 
48£c.A.). 

is) Compote ZHck's TruiUee v. 2>sek (1011). 48 So. h. R. 325 Mi for 
education of donee in his profession: ipocial diploma tlioro Md not 
Inoluded). 

(r) MUmt t. MUnn (1748), 1 Yes. Sen. 106 (gilt of Diihoaloulated sun 
to make up daughter's fortune to named amount); Be Handoroon'i Truoi 
(1857).3K.& J. 497. • 

{$) Et De Creepiqnf, Z>e Cmpignf v. Be Crstpi^iry, [1886] W. N. 24 
C, A.; compare Re IfonTs 7fMls (1872), 7 Ch. App. 727. 

(f) Ooxtgh V. RkK (1847), 16 Sim. 46. per Lord CermNSAM, L C., 4t 
p. 64; Beeoor v. Pariridge (1840), 11 Suu. 229; Re Joineion, MOU v, 
Joknihn, £1894) 3 Ch. 204 ^ oompars Gnde v. WerOAngt^ (1849). 8 Do CL 
& dm. 389: and see title Taum axp I'xustbks. pp. !0.28. MUe,- 
<w) Cowper ▼. Jtfa»(eO (Xo. 2) ^866). 22 Beav. 831; Re 8mdinon*i 
Tnut, tupre; Re WonTt 7WU (1672), 7 Cb. App. 727. 

(a) Lonedaie (Rorl) v. oenMeut {CounUte) (1867), S E. & 166,; Sd 

BbwM, Strolkmori (Refl) v. Yeas, [1896} l(li 507; CoUim> 

IVaifs (1653), Kay. 136; Cm v. Mfoa (1866). 8 J«. («. fl.) 7|6 (gift as a 
repalrlAg fund for the benefit of the persms ia .ponankm fit an estate); 
Eswwfiy T. Koimdf (1613), 100 L. T. 833, P. C. 
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Son-Sscr. t.^CtmctfrtrU OifU. 

(i.) JfiifU Tenoftc^ ^ Tmartcff w Commffik, 

1422. Where proper^ is giyen to seyeral persons concurrently, tbs 
f|ueBtions whether these persons take as joint tenants or tenants in 
common (6), and in (be latter case what shares they take (c), depend 
on the context o! the whole will They jnimd focit take as joint 
t6nanU{cJ); bnt in coDsidering the cont^t it has been said that 
anythinc which in the slightest degree indicates an intention to 
divide the property negatives the idea of a joint tenancy ($\ and 
that in a case of ambiguity the court leans to the construction 
which creates a tenancy in common in prelerenco to that which 
creates a joint tenancy (/). 

In certain cases, to give effect to the whole will, the severance 
in interest is made to commence at a future time; thus, joinl 
estates for life and separate inheritances may be created, for example 
in gifts of real eHiate to several persons, who cannot all marry, and 
the heirs of their bodies (g), or in other cases on a sufficient context 
as. for example, where the heirs taking the inheritance are defined 
by reference to the respective donees (h). 


(ft) As to tiio nature of joint tenancy, see title Keal Vuuvmry ani 
Chatt^w JlaAl., Vo). XXIV.. pp. 100 M to tenaory in common 

HOo VM., pp. 206 H iea. Ai to gifts to cor])Oratioim and others, ace tith 
(X>aFOlUTKiK 0 , Vol. VllL, p. 366. 

(c) A husband and wife, when tsking with other persons, prtmd fitcii 
tak* ono share between ittm; as to tms nih- of construction, see titl< 
llUSSsKU ANf> Vtivt, Vol. XVf., pp. 354. 35.1; Ff Jfffery, Yvsisy t 
J^Onry, | I9UJ1 Ch. 376; os to tbotrnaory by entireties of a husband aQ< 
wLTo under the Uw More the Married Women's }*roporly Act. IBS2 (45 A 41 
Viet 0 .75), seo tbitl., p. 354; as to s devise to ** hoirs ** who are oo^hciresscs 
SCO title Uescekt akd Distribctiov, Vol. XL, pp. 6. 0, note (5); R 
Jftiker, iWwy r. //oflotfop (IBUS), 76 L. T. 343. 

(d) gAore (Lodjr) v. liiilingiUy (1687). I Yem. 482; X&fley v. Urn 
(1706). 3 Vee. 628, 630; Slv<^ v. Drw* (1768), 3 Vos. 632; CrooU v. 
Vondti (1802), 9 Ves. 107,204. 

fr) Robfrtgoti ▼. A’rasfr (1871], 6 Ch. App. C96, pfr Lord Hatberlit. L.C. 
at p. 699, followed in JU WocU^, Wofmfild t. B'ooiky, [ 1903] 2 Ch. 206. 211 
The mere fact that tht interest is to bo divided is not suffleient to make t 
tenancy in eoromon of the capita) (CrooU v. i>s Vande$y lapra, at p. 206) 
A description of the donees as ‘Moint tenants," although a teohnioa 
doocriptioR, is not nooossarily fatal to a tenancy in common {Boo^ r 
(1867), 3 Jot. (K. 6.) 835). As to the nninerons expresaioiii 
whicn indicate a tenan^ in oommon. see title Beal Pbopsbtt abi 
Chattels Heal, VoL XaIT., p. 207, note {g) ; soe Gordon v, Adwiiot 
«<1847}. 1 Do G. & Sm. 478 (direction to transfer personal estate). 

(/) JoUfft V. Boii (1789), 3 Bre. C. C. 25; Rt ITooOev. Wormoid v 
TTooUay. mro.per Joyce, J.. at p. 211: Bonnott v. HoafdnporfA. [1011 
W, H. 47. 

( 9 ) Littleton's Tenures, 6.283; F«»%sC<we(1563),Dyer,326a; Cool 
V. i^ook (1706), 2 Vm. 545, 546; Barlor v. Oglu (1727), 3Bro.Pari.Caa 
194; FomH V. IfAffneoy (1840), 3 Eich. 367; Bdwordi v. Ckomp^ 
(1653), 3 Do G. M. k G. 202, 216 ; Sbep. Touch, (ed. Preston) 442. 
kttli appears to have been rooopieed in the Ucoso of Lords (TVilAifiioa v 
(undated), cited in Ceek v. Cook, svpro (liautsticui by deed)) 
•aa Msofd/r. Cktm g igtk (1847), 1 De G. 5 e Stn. 75, 79, note (J). 

(h) Ro Al)lifi«MS« WUion v. Aikin$on [1892] 3 Ch. 52 C^for A. B. and C 
and for their rtspsltive heffs, executors," ete l following Be Tieertes 
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1438. There is no neoeeatj in the oaae of a gift by will for ihe 
application of the rale affecting conTeyaaoee operaiing at eommon taMttltf e( 
law (i), that there can be no joint tenancy wbtre the co-tenants 
come into existence at different times, or their intereete reit at 
different times (^), although in both cases the joint tenants must K8«oia< 
take the same quantity of interest (/); hot the fMt that the vesting 
of a gift in a will moat take place at different times otherwise than 
by the donees coming into being at different times has been treated 
as an indication of a tenancy in common (m). 

1434. In a gift to a number of personsi and the Burvivors " of ^^Snrriwi*' 
them, or with benefit of sniriTorship," these words may be need ^ 
as words of limitation, creating a joint tenancy even where the 
named persons take originally as tenants in common (n). 

1425. If there is to be a sharing, the shares must primd facH be ahiraeqoal 
equal (o). 

(ii.) /er Capita owi i>fr 

1426. In a gift to a number of donees (for example, to the DiitribstiAQ. 
children of several persons), whether taking as a class or comliina- 

tion of classes or not, the distribution botweeu them may be ^ 
intended to be made per capita, in which case each donua takes a 
share e<juul in amount to the share of each other donee, or jur 
$tirpr$, in wliicb case each family or stock takes an equal sliare 
with every other family or stock, and such share is then subdivided 
e^iaatly between the membere of such family or stock; prisUf /acis 
the distribution is mode per capita and not per stirpes (p). 


Market A<4, Bx parte 2’anner (1055), SO Bear. 374, and 2>o« d. Litilawood 
V. Oreen (1S38), iU.k W. 229, where, however, the eilates iu poteesnon 
of the donees were expressly for lUe only; see title Kxat PitOPsaiT axd 
CHATTELS Rsau VoL aXIV., p. SOS. 

(i) SeeiM., pp. 202, 203. 

(Ir) /6id.; M Orefor T. Jf tTrspor (1S09). . De G. F. & J. Sd, 73, 
C. A. 

(!) WoodgaU v. (IS31). 4 Sim. 129. expUiood io M'Qreaar v, 

Jf'Grsppr. eapra, at p. 73; eee title Rkal Pbopertt and Chattblc Rsal, 
Vol. XXIV., pp. 202,203. 

(») Band T. Xorta (1803). 10 Jur. {n. 9.) 7 two pereoos as they 

attain twenty^ono '*), eipLaimng Wood^ v. iTawtn, sv^, as decided on 
this ground. _ _ 

(a) Dos d. Rorvsa t. A 6ey (iS)3), I M. & S. 428; WUdaa t. WMare 
(1854). 2 Sm. it G. 398; BaddeUef t. Jdonw (1856), 22 Bcav. 886, 
approved in Taaffe ▼. Oannee (1662). 10 H. h. Cas. 64, 88; FGsy t. 
OhemUperdrix, (1894} 1 L R. 209, 220; and see Gooch v. Qoooh (1853), 8 
De G. M. & G. 366, ezplamcd in Bs Achfortk, SibUy v. Aih/arUt, [1905] I 
Ch. 535. 

(0) BoUfieon v. Fraoor (1871), 6 Ch. App. 698. 700; Ftshsr r. Aadsfiew 
(1880), 4 Canada Supreme Court Reports, 406, 419. 

ip) For examples lacaaes of gifts to a clsM, see If sldT.SrodNH|r( 1715), 
2 ym- 705 (the children of J. 8. and J. R.}; BvUm ?. 8traUo% (1701), 3 
Bro. C. C. 367 (dsaoeodaats of A. and B.); Ltiueln ILady) ?. PsUam 
(1604), 10 Vm. 186, 175; Tomiia t. Dal/tsld (1841). 12 Sim. 167; Tv^nor 
T. Uadoon (1847), 10 Bear. 222 (parenu and ehUdrea ba claased 
together*'); PoWtsoa v. Psttsson (1854). 19 Boar. 838 iaid 

^ren ”); B* £W<r, EtU«. Bsker t. Il<uim (ISM), 3 JA. («. s.) «9; 
IrmtiM T. FtOiMM (IMO), V Bmt. 340: B»<*r./.-O. (Ml),II Bmt. 
SUi F4d<mT.H(>,<««<i(18«3),4D«G &J.M4(iwu)n B$BtoM,Bckn 
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1427. The eootet el the ▼hols wfll, however^ ins; ^ 

9jf0tr of stirpital ^tribotioB (q\ is, lor exunpls, where the gift is to i 

aSnit number d parents aod their ehOdren in snob i manner that the 

children are Bobstitatod for(r) or take on the death of their reepee* 

tive parents {$); and gifts to seyeral parents and at, or after, their 

from muxu deaths to their children, or to their issue, ha?e reoeived this 

in f»Topr ot . . 

in CMOS 
P. Wma 

8Voi.e04; Ihudsle t. I>«edal<(ia49), 11 Bear. 408; Cancel^ rXanttOof 
(1868), 8 Drew. Sc Sin. 194 (chiJdrea and iMae ); B* Fcg*$ If HI (ISIS). 81 
Beav. 168 (lorvivuig brothen and nUter and tUair obildran)* For an 
example in case of a gilt to named persons and a class, taking together as 
a single olsss. see E&mneh t. Barker (1903), 88 L. T. 130, H. L. For 
examples in esses of gilts to named pemos. takiiLg as IndiTiduals, together 
with a olass. see B4«2ior v. )f«68 (1786), 8 P. Wms. 383; Bader T. Slrotton 
(1701), 3Bro. C. C. 367 : Briideny. Bla<iAiaor<(1840), loaim. 026; Dowdtaj) 
y. (1641), 3 Bear. 541; Fmn* v. trainer (1841), 12 Sim. 184; 

Bioksb^ r. Oantood (1845), 8 Bea?. 579; Cenain^ihm v. ifarray (1847), 
1 Do G. Sm. 366; Balir ?. Bekcf (1647), 6 Hare. 869; Umron t. Bants 
(IS54), lOlloay. 810; Tyndolsy. lfiUfftsoi»(1856), 23BcHy. 74; Be Harper, 
Plowman t. Sarper, [191411 Ch. 70. For sn eiamplo iit case of a gilt to a 
Dumber of persona as indiridnah and not aa a oUsa, seo Cook^ y. Bowm 
(1S40), 4 y. de C. (XS.) 844. The rale ia applied althoi^h the bequeat ia to 
persona who. under the atatatory rule of distribution on the testator's 
intufltaoy, would take per etirpae (tfneoin (Lady) T. PeUam (1804), 10 Ves. 
166, 176); and the fact that the persons taking are living relativea of the 
testator and the ohildren of deoeam relatiyes of the same rolationship doaa 
not ordinarily i^e tho ease out of the role (BiaoUer y. Webb, supra; 
Xmsew y. Harrie. eupra ; Pome v. Ife56 (1874), 31 L. T. 637; Evauer. 
Tamer (1904), IS New Zealand Law Beporta, 625; bot oompare Be 
TToIbnia, Miiuer v. Walbnm, (19061 1 Cb. 64 {*'io bo oquaHy dlyided 
between children of 1, and B."), distingakhed in Be Harp^, Pieman y. 
Harper, supra, at p. 75). 

(v) ^cU r. Uortan (1841), 4 Beav. 839« 848; JfstUsion y. glepheaeow 
(1349), 3 DeO. Sc Sm. 366 (gift over to others of the class per etirpsi); 
Xreler y. Lsgy (1862), 81 Beiy. 167, 193 (gift oyer); Be 8tHsp*$ TrusU 
(1877), 5 Ch. D. 494. As, for instance, where the number ot shares it 
mentioDed and is equal to the number of the parents (Oeertoi y. Bannister 
(1841), 4 Beav. 805), or the words imply a furth^ subdiyision of a shue 
(Daeis t .BenneH (lSdk>. 4 Do G. F.& J. 387.389; Copes y. Doltoa(im), 
86 L. T. 189, C. A.), or there is a refeieaoe to the Statutes of Disbibntion 
(ifal(sioi y. Tanjktd (1940), 3 Beay. 131; Lewis y. JI4orT4t (1864), 19 
Beay. 34). 

(r) Alter y. Borten (1848), 18 L. J. (cb.) 16; Bowload y. Gereweh, Price 
T. Garsuek (1789), 8 Cox, £q. Cas. 187 : Coagreee t. PaJmev (1852), 16 Bear. 
436: Pokaer y. OtvIinB (1868), 9 Jur. (K. s.) 479 ; Timms y. ata^henee 
87 Bear. 434; Gevliio t. Thompson (1668). L. B. 11 £q. 866, n,, 
C. A.; Be AkAome, Bode t, B owwwr (1911), 130 L. T. Jo. 588; but see 
Atkinsen v. Bartmm (1660), 88 Bear. 819. As to substitutional gifts, 
««e p. 789, ante. Ko pmumption in faynnr of distribution per etirpee arises 
in case of an original alteniatiye g^ to issue (Xbboy y. Howe (1947), 
1 De G. & Bm: 4%); but tbe deeniptioD of issue by refarenoe to their 
**rmpeetiTe ” parena Coulden, Coulden y. CoeldM, (1908] 1 CL 320, 
mh OT a direct)OB*th^ tbe imue are to take th^ parents* ihsre (8Aaad 
fC fiid (IS54), 19 Beay. 310), are indications of distrfbntien pereiifTW. 

* in The word respeetiye ** in eoeh oases points to a stirpital distobu* 
iU^rrKsr^. Wlpm, at P. 191; Be CasMe Tfusis (1896), 
SnSfTiL 96, oTXfrEu^f^ JVrett (1665jj^5 De M. A J®:.???; 


eaiapaflr Bo«a t. Fwart dWW 1 CoU. . 

1 ]|«r. Ut, vn ; ‘Aptoufk T. em99» (ISW). 18 W 


{(8 T. (ISie), 

V. B. 3T>. G A.). 
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eonfltructioD ia meaoing or after IhAtfreapeetiva deaths ^Wbem, 
however^ the children of all the pareDta are meniicoed tc^^er m 
foming a single groap or class to take under a aiiagle gift liithout 
any otiber indication of distribution per itirpei, the children take 
per capita (a). If the gift ia postponed to the death of all (he pareDtOf 
then where the intermediate income after the death of any parent 
ia given to or is to be applied for the benefit of hie children pet 
sfirptfi, this fact is an element to he considered in favour of distri¬ 
bution of the capital per etirpet \ bat does not rebut a clear 
direction that the distribution is to be prr cajrifu(a). 

1438. In the ease of a gilt where issue are substituted for or take 
alter their respective ancestors, tbo members of each set of issue 
primd facie take per capita as between themselves the share which is 
distributed per 9iirpe4 to theni(b); but the context ma; show that 
the substitution is distributive throoghont and a per $iirpe$ dis¬ 
tribution intended (c). A characteristie of distriliution per etirpee 
is that remote descendants do not toke in couiuetition with a living 
immediate anc^tor of tbeir own who takes nnder the gift (d), 

1429. The determination of the persons forming the stocks from 
which t)ie $tiq>c$ are to spring is a matter of construction of each will; 
it appears that, primdfacit>tihc stocks sbould bo persons who might 
tbemseives take under the gift, as, for example, the original takers for 

H) TaniAn v. Parku (1825), 2 Sim. &Ht. 388 : Pknn t. Jenihae (1844), 
1 Causes; AmwT. ir«Uifk(ie47). lDcCi.&Stu.3S5; Wmtr.Shwilai 
(1847), 10 Bcav. 47; WaUnn v. BeuUer (1356), 22 Besv. 284; fi’Tf.er 
T. >FAigak#f (1856), 23 Besv. 106; WiU$ v. WitU (1875), L. B. SO Kq. 
848 ; BunUSy v. Ta$$eU (1871), L. B. 11 £q. 363 • & Huickweefi'e Trueii 
(1882), 21 Ch. D. 811: but see Vam Oniien v. FopaeU^ Pe s w ^ ▼. Fan 
Oriuten, [1807] A. 0. 858, per Lord Davst, St p. 888: **it is oerUibly 
open to the contention that the gifU over after the death of suoh cl^dnn 
to their heirs of the body did not take effect until the death of the 
survivor of them.'' 

(u) ffCcpteiw V. Bide (1734), Cas. temiP. Tail. 27; Pearee v. Bdnea4e$ 
(1838),3 i.dtC.( eX.) 248; G«QAfi(1854) 18Besv.590(surviving 

children); Abrey v. Nereman (1852), 16 Besv. 431; ffwotev v. 5foldte 
(1S75), 1 Cb. D. 380, C. A. (ineonvenieuee of keeping iotermealtte inoome 
in suspense did not prevent rule beiog applied). • 

(•) Brett V. JJorUm (1S41), 4 Beav.*239, 242; Be CampkeWt Trtete 
(1866),33Ch.D.9S, C.A.; sadseeBradsitetfV. Jraflmg(1853),23L.J.(CR.) 
602 (CTpreu reference to trust of ineome). It appean. however, t^ 
BOoh a fact ie of itself insnffioieot to raise a preeumption io favour of 
distribution per etirpee (Be fftens, Baker v. Htoae, [ISO.'i) 2 Ohi 196, C. A., 
per XiOrsa, L.J., at p. 200). A mere disereticnaiy trut is isiulhcioDt 
iVockoldi V. Lode (1856), ZK.kJ. 6). 

( 0 ) Re Stonei Baker v. Stone, eupra, 

(5) AnnHrong v. Sioekham (1845), 7 Jur. 230; BirdeaU v. Torit (1859), 
5 Jnr. (N. s.) 1237: OoitUng v. TAoiapm (1868). L. B. 11 Eq. 868. 

C. A.: Bani^ v. TaeeeU (1871), L. B. 11 £c. 363; Bs Biblep't Trueie 
(1877), 5 Ch. D. 494; as to the ihm of sobstitoted donees, see pp. 729, 
784, ante. 

« (0 ) Bom V. Bom (1655), 20 Beav. 645; Re Orton'e Tmet (1861), L. B. 
3 Eq. 375; Oiheon v. Fitker (1367). L. B. 6 Eq. 51. 

(« Peorsoa v. Biepken (1811), 2 Dow k CL 328, H. L. ; Afok v. Laof 
(1846), 8 Beat. 214; imM v. BaerUOMl 19 Beav. 2I64 Sa BenneWe 
tenet U857), 3.K. k J. 280, 284; Pelmer v. CndwsB (1862V 8 Jor (2. s.) 
cri; W4teMiv.PioAor(l$67),I'<B-8Eq.51; ReBanknepn, Bmi, WilUtan, 
11909] 2 Ch. 36,33. 
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SuB-Sicr. 8.—Ciaudatm Oi/U, 

1480. A testfttor ina; woll intend to give two or more gifts, of 
equal or unequal amounts, to the same donee, and where the 
intention to do so is clear, it is effectuated ( 2 ?). 

14SL Where two legacies are given the same testamentary 
instrument to the siitue person deacribed in the same terms in each 
cu86(k), and are of the same specific thing or of the same specified 
amount, the second is presumed to be merely a repetition of the 
first (i), and tbe legatee primd faeit takes om; one such legacy; 
but U such legacies are of different specified amounts (k), or have 
eulietantially different incidents (f), or it one is a residuary gift and 
the other a specific or poeuniary legacy (m). the second legacy is pre- 
sumed to be cumnlative,and tbe legatee pmnd facif takes both (n). 

1432. If tbe same specific thing is giyen by two different testa¬ 
mentary instmments ( 0 ) to the same person, tbe second gift is 


(e) ifeMuM ▼. dkspiUfd (1863), 4 Ds 0. J. & Sm. 139; R$ 

Porker v. Winder (1SS3), 24 Cb. I). 6G4 ; y. Boait (1911), 

105 L. T. 404. 

(/) Gibion r. Fukfr (1S77), L. B. 6 £q. 51, where tbe context 
required inch a deteriniDsUon of the stocks. 

(e) r. Dodge (1S74). 2$ W. R. 4S4; sec also Be 

ZmoUt ▼. ifieU, [1905] 2 Cb. 301, where tbe additionsl sift was held not 
to Se out down 1^ the expreesion of %a intention to make up the earlier 
gift to a eertaiD amount, in feet less than the esrlier gift; Be Vykt, ^ke 
y. Dgl f (ISSl), 44 L. T. 556, 570. The question in each esse is what 
H tlio iuWntion oollocted from tbe whole will (Gvy r. Sharp (1633), 1 My. 5c 
K. 5S9, 503). As to the presumption egsinst double portions in the esse 
i>f 4k child and s parent or person m parrwlM, wbvru one gift U non* 
tMtamentsrj, see title EqviTT, Vol. XIII., p. 189; ss to tbe conditions 
attached to the gilts, see p. 794, poet 
(A) The probi^ in trcstlng tho iestrumwts as the same or different 
is binding on tho oonrt of eonstruotioD (ifoinis y. BnUerfiold (1787), 
1 Cox, £q. Css. 392; BHm t. /smer(1635), 7 Sim. 549); soe pp. 629, 
633, ants. 

U) Garth y. ifsynel; (1779), 1 Bro. 0. C. 30; Bolford y. Wood (1796), 
4 Vm. 75, 66, 01; Heming v. daBerSvell; (1627), 1 Bli. (?{» s.) 479, H. L, 
where the judgment is based on on allef^ ffnding of the i^cleeiastjo^ 
Court that the two instruments were one will; Brine t. fsrnsr, seimi, 
ik) SooUy T. Datum (1773), I Bro. C. C. 300, n.; Curry y. Pile (1787), 
»Bro. a C. 226. 

(1) Jreol miHm T. Peach (1638), 2 Keen, 555; Ford ▼. Burton (1644). 

I t^olL 403; IngUfUid T. Cechlan (1845), 2 CoU. 247 ; Tkompton r. Tsulo^ 
Teuton T. Tsulon (1652), 22 L. J. (cu.) 243; IFildss r. iMriss (1653), 22 
J. (cs.) 405, 497 ; and see Whyte v. Kearney (1627), 3 Buss. 208. In 
MonniMT. 37iisoiysr.(1633), SMj. & K. 29, where the times of payment 
diSereot, and Crsoaiiood t. Oreenvood (1776), I Bro. C. C. 31, n^ 
(dM iTRscy to legatee^ eeparaie nsa), the differences were not snfflciear 
td render the legacies onmoiatiye. 

(#) XtrliprtM T.'Bedford, Bedford y.Kir^triek (1676), 4 App. Cm. 
96, :'‘Gordoa y^AUtandor (1656), 4 Jar. (k. a) 1097. 

(a) Far a rnee of context to the eontrary, see roekesy y, fionsord (1644)» 
a fiaie» 610 (Moood ahnoity in sabstitutioo for ftist). 

(a) 8oa&ota*(h). luim. 
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preetnn^ to be mere repetition of the fir8t(p}. In generel, bow6ver» ^ 
if by different teetementary ingtromenie two leg^iciee, whether of Qnestltr td 
the eeme or different amounts, are given to the eame person, ^oy Intmit 
are presniued to be additional to each other (j). Otven. 


1433. The context of the instrumeata may, however, loivl to a UtaNM 
contrury inference (r) ; thue, w'here the later gift is of the same 
specified amount as the oselier(a), and is expreu^ to bo given for 
the same causa or motive (b), the later gift is primd facie merely a 
repetition of the first (e); and generally, whatever the amounts of 
the legacies, the later instruoient muy purport to explain (d), 

ip) Si. Albamt {Dake) v. JimueUrk (1743), S Atk. 636, par Lord lUat). 

^CKE, L.O., at p, 640 J Iloday v. HaWm (1773). I Bro. 0. C. 3ft0, n., par 
Ashton, J., io eacli csm dUcusaiog tho autUoritios in the oivi) Jaw. 

(g)/oy T. Foy (1758), I Cox, Eq. Cat. 163; ZJaWia v, DMUarfiaU (1767), 1 
Un. Eq. tiu. 303; BiSguv. Morriaam (1784). I Um. C. C. 38U • lifymm v. 

Hfynoi^ (iSiO). 17 V«. 34,43 ; Lord v. 1 8iin. 873; Wmyv. 

Field (1830). 2 Kuas. 257 ; MfKktnsU v. (1K26), 2 IfoMt. 2o2 : 

JCobley V. BoMey (1839). 2 Beav. 05, 101 ; TwtadaU v. Tvtiadttle (1840). 10 
Wm. 453; Forb^e w. Xawrewt (1844). 1 r.olL 405; Hadtuem v. Jarm. 

JInrt V. JItU (1840), 3 Beav. 450; v. Turn (1844). 4 liar®, 201, 215. 

231; X^iry v. Htock$ (1854). 10 Dvav. 302; T®vm4«iu1 v. ATotlyn (1858), 

20 Beav. 72; Johneione v. ffarromby (/fArl) (1850), 1 I)e G. K. & J. 183 ; 

CVwwflJI v, CmirioeJI (1868). L. K. 6 Eq. 60, 76. 'fhe prcimin|»twii it 
Hlreui^bonr^ by aiiy tuUtaullal diOonmoe bolweon lUe gUU {SttUte v. 

Utclker {Urd) (1843). 2 Ifare. 424. 433; Mtulrre v. Mtukn {tTlH). 1 
P. WniA. 421, 423; Lee v. I'ihh, ««vra, at op. 223, 224 (btgarioa carryiir 
ioteroti from diOereat dates and to legatee by difloreni duavripUuni) >. 

(f) The fact that other logaciM W other doTioeH in the aamo will a»e 
given in torus oxpn.'wly makuig llivm curuulative is hoido bidkatvin that 
IcRacioi uot ho deni^nUM arc KubHliiuthmal {AIUh v . CtiUoa* (1706). 3 V««. 

289; yjarclay t. IKc/iiiwn^Ae (1707), 3 Vea. 462; RtteerU v. J)ick$on (J842). 

21)r. (b War. 133,130). but U of alight imuorlunee in rebutting a j»ruiamp- 
tion applicable in tlui ease {WatflrHiirir v. UaekfusU. aujrra. at p. 273 ; 

V. Koicther (Xonf). aapm. at p. 430 ; aud eee If my v. ritUL euftra ); und the 
fart that lecaci«<H aro given in t4:no» making Uir* i flubitlilutiuna] doou not 
liiakv uther legacies not bo desvribod HUbstituiiunrX where tho ptTMumpiitm 
that iliey arc cumiilativo la othurwiao applioable (i»€ Amdrong, Hague v. 

)Koodtf aid (1803), 3i L. R. Ir. 154). 

(а) There U no prceumplion of repetitiim rained^ in mther inatrutnerit 
there hi no motive or do motive other tbau the tefttatnr'B own bounty 
{SHiete V. Lowlher (Lord), supra, at p. 432).or a different moUvv oxpreMeo, 

'dthough the buuh are the same, or where the same motive is expreMod 
m both and the legacies are of differont amounts (fJarif ▼. Beaek (1621). 5 
Madd. 351, 358. 359). 

(б) Hwni r. Dench, eupra; Wray t. Field (1822), Madd. & (3. 300, per 
Lf ACii, V.'C.. at p. 303; Suieu v. Lowihar {lj>rd), eupra, par Woou, 

V..C., at p. 432. 1 a Wilton T. O'Leary (1872). 7 CL App. M, Jauzs, 

L.J., at p. 455. eaid be did not know exactly what was meant by the 
expreasion the samo oaose." as used in the rue, iostancing Ingaciei to a 
chud or friend, which are made because the dooee U a child or friend, and 
that perhaps the same might be said of every ease of testamentary bounty 
except the giving a certu earn to an executor for bis trouble. Where tho 
gift in each case is to a person by desoriptioD, for example, to my lervint,'' 
the descriptive words are not aa expreesioa of laoUve {BoeX v. Callan 
(1348). 6 Hare, 531. 534) and aee Smeie v. LortXar (Lord), oupra. 

(s) 8k Albowe (Duke) v. Beaaelork, aapra, par TiOM HsBMncsi. L.O., 

8t p. 640, ^opting the rule of the civil law; Beimoii v. Boynon, supra 
(to exeeutOT for his trouble). ^ . 

(d) IfoppruJoev. TkodrasQ (17M), 1 Ves-464,ptrLot4TBAlL0w, L.C., 

6t p. 478. 
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6 KJt.6. r8pMt(€), or be 10 eabetitutiOD for (/) tbe eerlier instrument in 

Qontftf of respect the gift, or otherwise to be the fine! deoUration of the 
litereft testator's intontions (ji), when aceordingly the later gift superaedee 
OlrezL the earlier: the above canons of constmctioi] are applicable only 
to cases in which there ie no internal evidence of intention in the 
iostnunenta themselvea (h). 

5c;b-19eot. 9 .—Sttemrire IfUfrt$U. 

PrwBpiioo 1434. The context of a will may show that persons nam^ 
together as donees were intended to take succeesiTely (Oi either in 
the order of their names (k) or according to seniority in ago (Of 
whichever is appropriate to the context and the cireamstances of 
the case; without such a context a gift to persons named together 

(«) rWlhpeU 0792), I Ves. 404 ("simplij rupotitiou, whoru 

It Ih fxwit end poDctua]. bu Ihw) reauded u sufficient pruof" that t]ie 
]e|{aoiw wern not euQiul»tivo); TaUutm r. iVummond 0864), 33 L. J. (oa.) 
43S i aad (U'O HaMard v. (iS76), 3 Cb. D. 733; v. Bfynon 

(1810), 17 Vos. 34,43 (gift of income of trust legacy aitmd). Thus, many 
logseies may be given to the e&me don<y^ in the iome or nearly the 
same tenue os in the prior ioetnimeat (Cootc v. JSoyd (1765), 1 Bro. C. C. 
448 ; 2 Bro. C. C. 321; Jlmluy v. Wnin^7i<fhi (1797), 3 Ves. 462 ; IKAyte 
T. Wkyii 0873), L. B. 17 Eq. 60 (mstnimcuU of same date and oootenU); 
and see the cases cited in note {f), infra. lu WiUan t. O'Xsary (1872), 
7 i)h. App. 448. this was not luffirient in the context and circuiiistanoee of 
tbttt CM to rebut the presumption that tho legacies were cumulatiTe. 

(/) ^1. Alban» (Infills) T. Bso«clcrifc (1748), 2 Atk. 636 i Jadtrsonv. i7ocl:son 
(1788), 2 Cox. £q. Cas. 36 : Oshoma v. leads (i;idta](1800), 6 Ves. 369, 382 ; 
A.’O. T. Harlay (1819), 4 Madd. 273; (HUaspia v. Alaxcndar (1824), 2 
film. & 5t. 124 : Siiaany. Berber (1839), Taml. 14; Ffnsar v. Bvng (1^9), 
i Bum. it M. 90, 101, 102 ; t. Bo62ay (1839), 2 Beav. 06; A. O. v. 

Gaorpa (1843). 12 h. J. (cn.) 165; SuitH r. BowlAar (lord) (1843), 2 Ilare, 
434,437: Kidd v. North (1846), 2 Ph. 91; Buncan v. Dunean (1669). 27 
ItcAv. 393; Tvektif Y. Bsndsrsofi (1863), 33 Beav. 174 ; BaR y. Path, 
[1914] 1 I. E. 168. C. A. 

(p) BmsmU ▼. JHcbMA (1863). 4 R. L. Caa. 293 (recital that testator had 
not tune to alter will); compare Sawrty v. BufMayl 1862), 6 De G. & Sm. 
898 (alteration as to a legacy in a will already alter^ by a previous codicil). 

(H) Kidd V. Kor(h» tupnt^p^rhord rnrTnxiuN, L.C., at d. 97. 

(4) As to suoocssive mioresls in consumables, see p. 528, ante ; as to 
the rule of law with regard to the conatruetion of sucoessive iotereate in 
real estate, ^ P* 663, anU ; title Real PftorxBTT and Cuattils 
Rbai. Vol. 2Xlv., pp. 212 at $9q. ; as to the constraotion of succcaaive 
interests in settled property general] j. see title SBmjEirsyTs, Vol. XXV., 
pp. 621 si ssg.; M to the construction in certain cases of snceosaiYe gifts 
of real estate each inffieient to oar^ the foe simple, see p. 673. anTe. 

(h) Sirer^ord Y. P<ne$U (1807), 1 Ball ic B. 1. Siinilarly, if the tMtator 
^Yes one of a number of like things to each of aereral donees, it appears 
that facia the legatees exercise their rights of selection acoordisg to 
the priority of the gifts (i>a<jbM«ton y. BuriSAnfifcn (1860), 5 H. & N. 210, 
per HAxrnr. B., and Watsoh. B., at p. 232 ; Aetenv. Aaten, (1894] 3 Oh. 
160. Roion, J., at p. 263 ; tee note (•), p. 531, ardt). 

(I) Ongtey y . Peals (1713), 2 Ld. Raym. 1312; d. Ormond y . 

listen (1805), 6 Sift, 336 (first and other sona); Toung y. Skeward 
(1347^. 10 Bear. 2h7 ('*to dcYolre in succession npon my remauiing 
sUidmt '•); Bonywood y. Bot^ood (1905). 92 G. T. 814 (llrat aad ether 
iOBi); and lae Cmdock t. Cradsek (1868), 4 Jor. (K.«.) 636. In the case 
afrw Mtata a direotlpn for settJomcnt on children in s jccesslon may be 

epitome of a sttlft settlement*' [Boo d. Phtppi t. Jfalsrars {Lord) 
(I7e3), 6 Tern Ram 320. 314; Tyrcne (BoH) Y. Watorfoii (JfofMM) 
(i3e0klDei3.fTj.6ll,a23). / ' / 
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A8 doneea it primi faei$ oot oonttroed to giro tbean wtotep In ftor.ir 
loooetsion {«)• Qouttytf 

143d. Is eortaio ctsos t gift of t taoeeetion of interesto in real 
estate to donee8> some of whom are not allowed \\y law to t^e ^ 
porcbaten, it conttnied under tbe doctrine to be a gift of 

an estate tail in one of thou, wh^e that eetate if allowed to «mtneate. 
deeoend unbarred would carry tbe property to the donees and no 
others (b); and words referring to euocesaivo generations may lie 
deecriptiye of the descent of an estate tail and need as words of 
limitation (e). 

Srt-SlCT. XO.—PwiifHtor Oi/U, 

(t) Oi/U io a Fw$on and hi$ ChildrtH» 

1436. In a gift to a donee ** and his children " or to a donee Ponibieeco- 

and his issue (d), the last words in each case are capable of being 

used as words of limitation (e), or words of description of {lerious ha ohUdfu 
to take either concurrently with or in saoeession to tbe named mo. 
donee (/)i or in substitution for him (p). 

1437. \Yhere there is an immediate deyise of real estate to a C»noniM 
person and Ins ehUdren, and be baa at the dato of the wiU(M no 

child, (ben printd/ocit the word '^childnin " is taken to be a word 
of limitation and tbe named person has an estate tail (i); tbs 

(d) J>e H iWI T. 2>o Wimll (ISOS). L. 1 U. L. §7; SurUes r, Surifif4 
(1671).L. R. 12 Eq. 400; RohtiiSt Uepi^lonT. ]i<^eHt-Oawn (UHI). IS 
i'bi D. 520, C. A. (in a gilt to a class lor lito we have no right to iir»p rt 
the word ' sucoMsite' or the word ' succossiyely ’ or the words * (oi ibe 
time being' or snj words of that sort" (ibid., per Jksskl. U.B., at pp. 52S, 

530)); AUgi^T. BUUta (1873). L. B. 8 Bxeh. ISO, ICO. 170. 

(6) As (0 the cy-prU doctrine in tliis couuo.tioA, see titles Paararuinis, 

Vol. XXII., pp. 357 €i ds^.; PowtCS. Vot XXIfl., p. 62. 

(e) IV'clIsA V. A%drw>i (1824). 2 Bing. 120; Pwlfrrioa r. Fiih«r%Um 
(1835), 3 Cl. 5& Fin. 57. II. L. ('* hein» male, acHi rding to their seoioniy "); 

TnuA V. IFmmI (1630). 4 My. 5b Hr. 324 (to 'u Aildron and so on lor 
evor"); iSaovMfl v. i'rodsr (1843), 2 Y. U C. Cb. Cm. 478 (to chilCrm 
‘'and thoir children aft<*r Ihcn ^»pectively *’); Jenhuu t. i/apisi (1861^), 

8 U. L. Csfl. 671; Fortbrook y. Fprtbrcok (1887), 3 (%. App. 93; He 
JSuekUm, Buekhn y. Bwki^n, [10071 2 Ch. 400; s(» p. 788. anU. 

(d) As to gilts to a donee and his iasue« see p. 791, post 

(s) See pp. 752,788, oaCs. 

(/) Lawpky y. Blower (1746), 3 Atk. 398, per Lord llAfemwiccK, L«C.| 
at p. 397. 

(s) See p. 720. afsie. 

(A) $Mii y. Bdf4«r (1801). 2 Bos. 8e P. 485; Chjford T. Koe (1880), 

6 App. Cas. 447, 453,483,489,471. The Wills Act. 1637 (7 Will, 4 k 1 Viet, 
c. 28), has not affected the mle in this respect (Oriees y. drWs (1887), 

38 L. J. (Cfi.) 032. 033). 

(i) This is tbe rule in WUSm Cass (1599), 5 Co. Rep. 16 b, 17 s (niA 
Bi^rdsoa f. TarMeg, Moore (e, b.). 307. pi. 519; Aaofu, Gouldsb* 189, 
pL 47). as stated in Byng v. Bgng (1862). 10 H. L. Cm. 171, per Lord Geav* 
woBtB. L.C., at p. 178 ; SweMappk v. Bindoa (1705), 8 Vem. 538; CM T. 
<7m1i( 1706),2 75111.545; TrktfrMT.^resAosi(1776),2 Wm.BL lOO (**toA. 
and his sons in tail male ** gave A. an estate tail); compan BtMwwt y. 

ImMob (1588), Cro, RUat 21; Trseof v, Trseor (18^), 1 U. X. Css. 239 
(a AMC ol executory trust; issue took as purchasm), The/eesen lor the 
rule is stated in WiiS$ Cose, supra; the intent of the deriMS is manifest 
sEbd certain that his children or iasnes shoiild take, a^ m immediate 
deyisees they cannot take, becanae they are not im ronlu uolww, sad by 
way of ruuunder they cannot take, for that was net hk fetont lor tbe gift 
Is imaediate*'; compire Sodc^gs v. BuciUpX^^^ 10 Ves, 195, 29L 
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Bm. •» context msj show, howcTcr, tbst the onboro children ere to take as 
Ouflityof pQrchaeen(i). On the other hand, if he has a child or children at the 
Isterest time of the deTiee, then the will iepri»id/<tct> construed as givi^ 
a joint estate to him and his children as parcbasera (1 ); eren in 
the latter case, however, the context maj show that the word is a 
word of limitation and that an estate tail is intended (m), or that the 
children take in sue<'LSsioD to their parents and as purchasers (n). 

It seems that for the purpose of these canons of construcUoa an 
only child tn ventre sa mire is not regarded as in exiBteooe(o). 

wte role 1436. The role only applies where the testator has not sufficiently 
UtpplMd. indicated his intention; it has no application therefore where the 
deviso to the children would, without reference to the rule, be a gift 
in succession to and not concurrently with their parent(p). The 
court has always considered itself at liberty to disregard the rule in 

AcotirJincly. tbo rule in WUd’a CVu# (1090), S Co. H(*p. 16 bi 17 a. u 
in applicable unless tbe id tenets of tbo parunt and chilUron are both con- 
current ; thus it does not apply to gifts to the parent for life and altor 
hiM to his childn^n (CliaAdfsr t. OiAsos (ItKU), 2 Ontario Law 

Uopnrts, 442 ; C/fOiii V. FtUUfr (lwr2)» 33 Oausda Sxipremo Cnurt Reports. 
34. 37 ; tie Sknren and Stuart 12 (Ontario Law IteporU. 600. 

610; and soo the text, infra); but it appears that Ihc rule is not confined 
to emu whore tbn^o mten'^u are ininiodiatu. but apjdiiw oUo to post* 
p<mM gifU {/?ro<idAHrst r. fforris ()S3I). 3 B. & Ad. I; but M'O JitiJJar 
y. /irndfardiilii), Z Atic. 22U. 2S2 (legacy p^MtponedinlifcmUte: it h 
tho time of poMQwion in the preaont ease, which taki^ it out of the 
reasoning in If iU's Oa$e '*)). 

{k) lU Moiflee' ififais (1676). 1 L. R. 1r. 155, 0. A. (words of limitation 
applying to obildren's interMt). Tbe addition of words of limitation does 
nut ^ect the mlc where they can be mad an refornng to the flmt donee him • 
self and as describing hin interest (IfAarloa t. Orwham (1776), 2 Wm. Bl. 
1083: ('Om rwk w. Veveue (i 853), 17 Bast. 397,401). The additio q of a po wor 
of sppoiuimeat in tlie parent dow not noocasarily preclude the ^plication 
ol the rule (BmU r. liarier (ISOI). 2 Boh. & P. 486 ; Clrfford j See (1880), 
5 App. Cae. 447. 467, 458.460). Tbo appliratien of the rule is asidst^ by a 
gift OTor on failure of issue indefinitely {CtiJ/erd r. See, evpm. at pp. 454, 
468 ; see Bro<idh%Tit r. Ifcrris. lupra (failure of '*sucb ” issue at oeath). 
but snob a gift or*‘j does not create an estate tail In the parent (compare 
p. 860, po«f j whore there are indications that tbe ohildren are to take as 
purobaecrs ia fee simpteflhM d. Dam/ v. BumedU (1794), 6 Term Rep. 30 
(to A. and tbe iMue of her body (in tlie oontert meaning children) as 
tenants in commoa if more than one)). The rule applies to a limitation to 
the donee ‘*and bis ebild or children for ever*' (Doc^ r. Sievent (1780), 1 
Doug. (K. B.) 321; BroadhuTiiT, Morru» npm). 

(1) Haiti's Com, lapm; Oofei d. HoHsrlsy t. Jociteoa (1742), 2 Stra. 

- (m) Wood V. Baron (1801). I Eaat, 259 ; ITsM r. Byng (1866), 2 E. 6e J. 
669. 673, afbrmod, ta6iicm.RmT.Byay(l863), lOH. L.Oas. 171,181,182 
(inferences ^lunst the rale orawn tram name and anus clause and the 
fat'i that heirlooms would be enjoyed jointly if tbe rule applied); Tyrone 
(fCorl) ▼. Waterford {Mae^) (I860), 1 De G. F. & J. 613, 624 (*' obildreo 
in sucression ’*)• 

ia) Jeffery t. Bon)naood (1819), 4 Madd. 398 (where words of limitation 
ww added to the umitation to the issue); Bowen t. Sooweroft (1837), 
8 (EX.) 640, 661. It was said, however, in Webb t. Byng, enpn, 

W^*h. V.^„ at p. 673, that Jeffery r. Honywood, lapra, was overruled 
In Bemdh\n$a t. Jfcm|, tapm. but in the last-mentioned ease no rofsc 
dscidsMii is ftported tod Jeffery ▼. Bonyweod, tnpre, was not cited ; see 
also note (r), p. 7|9, post 

( 0 ) itepsrTtI2^(lto7),L.R,3C.P.33; see p, 742, aata 

(f) So Jmrn, Lewii t. Lowio, (191011 CL 167, psr JoTCB, J., St p. 176; 
BolMmwekf^i Sekdo (1182), 47 L. T. 614, 
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both itsbranohes where an adherence to it would defeat the intention 
of the testator aa oolleeted from otiw paseages of hia will(;). 

Moreoter, in a case where there ie a deviso of real eatato to 
a named person, and after hia decease to his chiUreOf although he 
has DO children at the time of the devise, jet every child which he 
has maj take under the limitation bj waj of remainder (r). 

1439. The above role has strictly no application to personal 
estate (i), but in cases whore in l^oquests to a person and his 
children the word children " is used as a word of limitation, the 
named person takes an absolute interest (a). Under a bequest of 
persooal estate to a natued person and his children the parent 
and the cliildren priwd facie take eoncnrrentlj (f>) as joint 
tenants (c), but the context may point to a different conclusion(r/)i 


Smt.s. 
Quaatltf If 
I&tsmt 
Olfsn. 

niftfor 

lifswSlA 

rsaaiadw 

teobUdnn. 

0»M of 
eootlnoUoa 
of bsqwita 


(?l V. ftyng (1S02). 10 H. L. Cat. 171, per Lord Crakwoktit. L.i\, 
at p. 17S2 CiiJ)9n r. A’o«(iS8U). 6 App. Chs. 447» }>er Lord Ski.soxnic, 
L.C., at p. 463, and Lord Watsok, at p. 471. Tbo rule waa excludod on 
this ^ouud in 0riev4 t. Gfirpe (iaC7|, L. K. 4 Kq. JSi^ (Xift of fomiture 
with the reel oeute). doubted in Clifford v. Jior. tupm, at pp. 4AI, 402. 

(r) Tbo rcnliiUonin H'ifd't (*aAe(irjUU).e To. Hop. iSb. 17 a; Oitigerd^ 
>f M/e V. irAf/e (1742), Willce, 348 (to tbo children of .1. nuc(u*iouvi'ly . . . 
and to their heirs); iMe d. lArcroa^e v. FoMpitoa (1822), 6 11. /L Aid. 404; 
and see note (i*), P. 788. onU. 

(I) AndfUy V. /fom (1868), 20 Bear. 100 ; S. C. (1800), 1 Do G. F. k J. 
220.per l^ora CAurxxix, L.(\, atp. 236,where,however,asittoversMiAted 
the ronetruclion of fho sift ss croatiait Aucoowivo interests: JU Jours, 
!.rwin V. LncM. (leiOJ 1 tin. 167. In .S/oUa v. i/rroa (1845), IS Cl. A Vio. 
161, H. L.. reversiDK S. C. (1842), 2 Dr. k War. 89) (Suooen, L.C.). and 
affirming 8. C. (1841), 3 1. £q. li. 168 (Lord Pi.DHxaT. L.(^), Lord 
Brououav, at pp. 183 ef ttq.. conAidvred that the rule (probab)j xnfanlDg 
the second brauoh of the rule; loo the text, infra, aaa note {b), infra), 
applM to porsooal estate, and referred to BvjTof t. Bradford (1741), 2 
Au. 220, y>oe d. Oigg v. i/rodley (1812), 16 Kast, 399, and 0<Uc$ d. 
HaUerlty v. Jaekton ()742},2 Sira. 1172.Msupportina tbatopinioo, whilst 
Lord CAursKi.t., at p. 198. inclined to that op» don, nut loft the question 
open. In csmu of b^uwUof peruontlestate th.* word " ohildren ** U not, 
as a rule, a word of limitation {Bvffur v. Bradford, supro). 

(а) 2)09 d. Qigg ▼. Bradlrg, sMpm, where a cMd exisled St the date of 
the will: Cap* ▼. Copt (1837). 1 T. A C. (rx.) 043. 

(б) AUoftk T. ElUn (1692). Freem. (ch.) 18^: Bnjtar ▼. Bradford, 
supra,* Pyns v. FumkUn (1832), 5 Shn. 458; Do WitU v. JM nitlo 
(1840), 11 Sim. 41: ^uffoa v. Torre (1848), 6 Jar. 234 (oompare Caior v. 
Color (1851), 14 Bear. 463. on the same iHIl); Books v. Cris/ord (1843), 
13 Sim. 592 C'U. and his familyeoiutrued to mean ^‘ublldm’*); 
Bvjford V. launders (1843), 7 Beav. 92; Mason v. Clarlis (1863), 17 
Beav. 126; A’ewtU v. ifowtU (1872), 7 Cb. App. 253; and see Jvbbsr 
V. Jubber (1839), 9 Sim. 603; Salmon v. Tidmarsk (1859), 6 Jar. (x. s.) 
1380, where the children tooh at twenty'One. The class of childrfD is 
ascertained according to the usnal roles (see pp. 714 et anuy; and. 
therefore, no child bom after the death of the testator, in the case of an 
immediate can be let in {Do WitU v. Do WitU, onpra ); bot in the 
case of a postponed mft, after-bom children may be let in {Cookr, Cook 
(1706),2 Vent 545; Soado. irt0«t(1840), 1 Coll bt;*Londenr. ^aekmors 
(1840). 10 Sim. 626: bat see 8cs« t. Olcoft (1845). 16 Sim. 47). 

( 0 ) See the cases cited in note (8), supra. The context showed that the 
donees took as tenants fli common in Foenrd v. Brooks (1780), 2 Cox. 
Kq.Cas. 213; IsiidoA v. Blaekmors, supra: Faiae v. WopPtsr(1841),IS 
Sim. 184; Cunningham v. JVurray (1847), I De G. A Sm. 366 (not 
appealed iron on this point (1848), 17 L. J. (CW.) 487); fiAhesn ▼. 
2UsMri4 (1869) 5 Jur. (K. 6.) 1360. * 

(d) (7affory v. Caffarp {lUi), 8 Jv. 328 (fabeeqasnt gift ihowing that 
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Slid it has been wd(s) that slight eirciimstanGae tkavs been laid 
hold of bj the oonrta as enabli]^ tham to come to ^e ocmelodon 
that a gift for life to the named pereon and after his death to his 
children was intended (/)• The intereets are preemned to be 
successive, for example, where all the children of the donee, whether 
born before or after the death of the testator, are intended to 
take (g), or where there ia a gift over on failure of issue of the 
parent, or other provision showing that the property is contemplated 
as still sabsisnng undivided at the death of the parent (h), or 
otherwise inoonsistent with the parent taking an interest in the 
capital together with the children (i). 


parent took at^selntely). If the gift is to a married womao and her 
ohildren froo from tUe eoutrol of her husband, or with enylike condition 
iriviug her e lopmte use and applying to the whole fund, e ouooeAsion of 
intcreetK U iodtoated. for uthorwinc* the oeparate lue could out be applied 
to the whole fund fl^foneh r.^mrA (lS40h 11 Sin.iS ?; v. Leichif 
(1840). 11 8im. 397; fr^ait r. War^ (1850). 3 De 0. 4 Siu. 085; 
Jfffrtf V. />o VUre (1837). 24 Beav. 298, not following Ifitte v. WiU4 
(1840). 11 Sim. 41; BusUtrd v. 8aund«r$ (1843), 7 Boav. 02); but a 
BCparateuac applying only to the wife's interest in the whole fund ii not 
auf&clcnt to indioato such a eaoceision of iatereata Sayfoa, v. 

8fttUrt\wiiU (1837), 34 Ob. D. 811 (atatutory provision for the benefit of 
"his wife (or her aeparate use aod of hit ehildrea"). Tlio fact that the 
gift U to tho tiuUtor'i wife and iiia oluldreo does not esoludo thi^ oixlinary 
rule that they take eoncurroiitly (ifcwill v. JiTawifl (1872), 7 (% Anp. 283, 
280; and compare Be Beylin, S$yf^ v. SaUertkwiiU, eupm: Be 
PoUey TnuU^ n892} 1 Ch. DO. not following Be Adam's Policy TnuU 
(18831. 23 <'.h. p. 828). In a gift to a pcTAon, his wife and oliild«oD. tho 
nilo applies tub]oct to the rule aa te the effect of gifts to a person and his 
wife wiUi othrrMTaoD8((7erdoa v. WkiUdon (1848), 11 Boav. 170); soo title 
UuasAKp AHu wrvB. Vol. XVJ.. p. 364: p. 730. ants. 

(s) Be Wilnot, Wilmot r. Bcffsrfen (1807), 78 L. T. 415, per Stirling, J., 
atp. 4(7; OrockMir. Crodreft(1848).2 Pb.8.83. per Lord COTTiNHAlf.L.C., 
at p. 688< JTsisA T. $upra, at p. 288 ; Be Jonee, Bswis v. Xsins, 

llOlO] ICh. 187,per JoTcr.J..atp. 172. 

(f) Ifstfman V. JT^htingals (1787). 1 Cox. Eg. Caa. 341 (to A. or her 

children for ever); Crawford v. Trotter (1819), 4 Madd. 381; Color v. 
CfUor (1881), 14 Beav. 483 (addition to previous s»ttlod legacy). Thus, a 
direction that tho fund is to be secured for their um ’* orsunilar direotioD 
has been considorod to dnow an intentioa to settle (Vorngkaa v. Ue^oH 
(Jffrtrgvis) (1840), 10 Sim. 839; French v. Frewl (1840), 11 Sim. 287 
(in trust m aforesaid); Comte v. (^1872), L. R. 14 £q. 415; Be 

Jfilit, JfiBs V. JfiBs (1902). 22 New ZMland Law RepertB, 428), although 
a gift to the named porson aa trustee for himself and eluldren, without 
more, U not suiBote&t (.Vsvifi v. BewiU, eupra, at p. 258). A separate 
gilt to two of the children affected the wiaion in Re Owen's TrweU 
(4871), L. B. 12 Eq. 218. As to whether or in what oasee a power of 
appeintetent among the ehildren may be held to be created, see WaM v. 
Oivy (1858), 28 Beav. 488, 494, observed upon in Bart v. Trite (1868), 22 
Beav. 279, 280; Bradihaw v. Brodstew. [1908] 1 I. R. 288. 

(g) IfoTM V. Mono (1829), 2 Sim. 485; Fro^aH v. Wardell (1880), 3 
De r«. it Sm. 888: Jsffwv v. Be Fifrc. eupn; AndeUy v. Hem (1868), 
28 Bcavi 195, affinal (1859). 1 De G. e. it J. 228; Ifani r. CfNr, 

X rw ("A. and her children** spoken of as **A. and her family** m 
tear oodioiJ). * 

. (h) G 0 wlsr v.Cadky (1821), Jac. 348; Bowsea v. Beams (1852). 16 Bear. 
29: Aadsicy 4. Hem. cs^m, at p* 235 (gift over if" they," meaning the 
chOdraft. mod without issue); Rs Joms, Lewi* v. Xswts, eapm, at 
p. 173* • 

ii) Mmr:p,Mmay,BmaicaUw.Baa{Baeti{llU),%Bdati.^2Bl]lihm 
shew be bwt one younger son*te whole te him); Psmswev, Cate(1868), 
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1440. Id the cam of a doviM of ml property to & person sod 
bisisfloe ’* the word ** issue " is primdfaei^ used as a word of Ui&ita- 
tioQ(fc); the devise is then equivalent to a devise to the donee and 
the heirs of his body, and he therefore takes an eetau» tail (Q. 
Partienlarlj, the word ‘Mssue" in such a gift is a word U 
limitation where there are no issue at the date of the will (m). 

Where the con ter t» however, shows that the issue are to take 
under the gift as purchasers, then they primd facie take as joint 
tenants with the named person (a). 

1441. In a gift of personal estate to a person and his ie8n6 (o) usquiuto 
they primi facie take by purchase (p), and ooncurrently ae joint prm 4od 
tenaDte(q), but the contest and tho eireuinstances may show an 
intention to the oontrary. Thus, gifts of personal estate to a person 

and his issue have in several cases conferred an absolute interest 
on him (r), particularly where there wee a gift over on failure of 
issue generally (i ); in such cases the context showed that the words 

4 Drew. 2^0 (iMiie to Uko panmU' tbarc); v. JiTiviU {1S72). 7 i%. 

App. 2S3. 257. 20S (ilirt>oUon that ohUdron ohnuld iako sharai in whole 
fund), approving Arm$inn^ ▼. Ameircnf (1869), L. R. 7 Eq. SIS, S22. 

{k) Tate ▼. CWtf (1838). 1 B«av. 100.106: 4ffal#r v. Z)oiig#rjUU (I84e)» 

15 M. & W. 263, 272. 

(t) Rodtiy V. Fiieoendd (1868). 6 H. L. Cm. 823, p#r Lord OsaffwnnTW, 

L.C.. at p. 872; iferfia v. SwinMU (1840), 2 Dcav. 249; EeOouh^en, 

Cofiden V. Ceniden, [1008] 1 Ch. 320, prr Pakkku, J., at p. 824: ' (he 
roaaoQ in that sn eetate tail in tho asoestor is tbo only way of proMouig 
for all tha iesuo of tho ancestor, and tha ecuris have af*iumod that in a 
dovise to one and hit Imuo, the whole linn of Imuo U intoaded **; aeu title 
ItCAi. PfiOfERTT aNP CiUTTSts Rbal. VoI. XXIV., p. 230. note (a). 

(in) Tho rule in Com (1600), 6 Co. Rep. 16 d, 17 a; VampbeU v, 

BottUWM 18.69). 27 Deav. 326 : C/aderttlfv. iMen(l876). 20:. D. 494, 499 : 
see p. 787. ante. As to deviaaa to a peraon ior life with remaieder to his 
iasQo, BOO title Real Pbopsrtt ajtp CxUTTr.l> Hial, VoJ. XXIV., p. 229, 
noto (f), where the offoot of the role in Shelley's Cm (1681), 1 Co. Bep. 

93 b, on such devisee is considered, 

(a) Ra If tinol, Fthaol v. BeUerion (1897). 78 L. T. 416. where the sroond 
branch of the in FTthTs Can. sapm, wa«* applied, although Uicm 
wore no issor in osiatenoe. By foroe of the eoAtozt the isiue may take 
in Bucoesaion to their ancestor (Dos d. Oilmm v. Fltnj (1803), 4 £aat» 

213 (to A. and his issue as tenants Ux commen ii more than one), following 
l;o« d. Vacif v. (1794), 6 Term lUp. 20; Treror v, Trmr (1847), 

1 H. L. Cas. 239 (to A. and hot iaaue in tail nsle in strict settleisetit); fia 
Lawfsnca {Lor^h Laarmee ▼. Laatrence (1914), 137 L. T. Jo. 213), 

(o) As to bequests to a pmon for his life and alter his death to his iasue, 

see note (a), p* ^88, ante, 

(e) ZoMworih v. CmpheO, [1910] I I. R. 23. 36; fia Taylor^i Trusts, 
y/Biake. [1012) I 1. B. 1, 9. _ 

. (a) fia Wiln&U ITilawf t. fisttariam $upn. at p. 417; Lav v. rhon 

(1268), 4 Jut. (v.8.)447. where on the contest the donees took ai tenants 
in common with benefit of anrvivonhip between thorn. 

a farsysa v. fiaharlao* (1781), Bunb. SOI; Hoveton v. last (1764), 
en, 218 ; fiuttar v. (1827), 4 Rtw, 70 (pecun^ Icwy) ; 

Doimi t. Paaey (1815), 4 Her. 20; Lvov v. MiUheU (1816). I Mad^ 467; 
g«M«l T. Samuel (1846), 9 JSL 222; Parkin r. Knight (1816), 16 Sin. 

88 > and see A. Q. v. ^kt (1836). t Keen. 67 : Tofs rf Clarke, t^ra : 

Jordan t. lo^a (1843^ ^ Beev. 160, commentod^on tf Jo parU 
(1864), 6 De G. M* 6» 0. 186, 209, 0. A. • 

(a) Dam v. Paoaf» eupra : Bemm v. JfapeU (1868), 16 Bear. 6F1; Sl 
ia^'i Witt (1869). IT Bear. 608, 
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BieT.4. were osed w words of limiiatioD^ and it mms that there is no 
Qualttf of canon of construction to indicate when they are so need (0; in se^ral 
Ifitmvt cases under such a limitation the issue have taken alternatively 
Otveo. onljf in case their ancestor was not in existence at the time of 

~~ distribntioo, either by way of sabetitution (a) or hj way of original 

gift (to)i or have taken in successiMn to their parent (x). 


SstT. 7.—Conditiosal GifU. 

Buc-SliT. M Qtneral. 
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1443< Where the testator has by nny moans (e) clearly attached 
conditions or obligations to his gifts, his exprensed intention is 
paramount (/j); but where the will is not clear, it is a settled rule of 
construction that words are not construed aa importing a condition, 
iiarticiilarly a condition of forfeiture, if they are fuirly capable of 
another interpretation (c). 

Words expressing a condition may be treated as forming words of 
UmitaUon(d) or merely creating a trust (e) or charge, particularly if 
the gift is a devise to the testatorV heir-at-law (/). 

A gift upon condition that the donee makeR certain payments for 
the bcuofit of other persons (;), or a gift subject to such payments (h), 


(t) '' That tbs word * uruo ' may in gift# of personal pro|>crty bo a word 
ol Hniilalion no one doubts, but, Id lay judgment, wbothur it io ho or not 
is purely a question of conatruciion on eidk particular iDsirumcDt, the 
court wbii'h ban to interpret auob inRtnuuent being unfetU'red by auy 
general ruW' (tU CpnUkn, Coulden v. Coulden. IISOS] 1 Cli. 320, 
pAmxiK. .1., at p. 324). To hold '* iwiue " in aucL a ca*o to he a woru of 
Imiitatlon would, by coDferring on aheolute iiitoruKt on the aueestor, 
ilcprivo the iRBUo of ul benefit under the will (ibid.). 

(u) Buttfr V. Ommanfjf (1S27), 4 Rum. 70 (reuduo); Paaraoa v. SUphtn 
(tS3l). 6 IMi. < 11 . 6.) 203. H. L.; IHck v. Lcey (1S45). 8 Boav. 214; Hi 
6Utnkvpe‘9 TrutU (ISCO), 27 Beav 201. 

(w) Re C'oiddeA, Couldea v. Couiden, tupra, at p. 325. 

(g) Pareoni v. ('o4*e (1S56), 4 Drew. 296. 

<o) ** Kquitablv obligatlonK. wiiotbcr trusts or ooudilions, can bo Imposed 
by any lajignagr which ie clear enough to show au ialealiou to impose on 
ubllgaliuu. and is definite enough to enable the cuurl to ascertain what 
tiin prociso obligation is and in whoso favour it is to be perforzued '* {Hi 
irimoiM, WiUhm$ v. If'ifimme, [1897] 2 Cb. 12. C. A., per Lindlst, L.J., 
ai \>. 18). As to uncertainty in a condition* sec p. 584, onfs. 

(6) HoiHn V. (!840)* 3 Beav. 97 (veiilcd shares only held to be 

divested, though an absurd provision); JrcAbnU v. AuUin^Gouria^ (1880), 
5 L. K. h. 214 (testator, thinking tnst bis nghti were contingtmt, mode 
contingent disposition). 

(e) fdperoriA v. Edciworii (1869). L. B. 4 H. L. 35. per Lord Westbitut, 
at p. 41; IPnyAl v. If i/*ta (1862). 31 L. J. (q. b.) 7. 196. Ex. Ch.; os to 
divesting, toe, further, p. 822. pat; see also ToIm v. Univenitu CoUsos« 

(1875), R. 7 H. L. 438. 

y, (1705). 2 Salk. 570; Pslkam v. HmeoiHU 

IDule). 11902] 1 Ch. 36. C. A., afirmed, (19031 A. C. 111. 

(s) OdJie T. Bnwn (1859). 4 De G. 1 J. 179. 194 ; YfmAl y. WiVtin, 

snm. 

U) Biruktin'$ Cca (1587), 3 Co. Rep. 19 a; Tudor, L. C. Beal Prop., 
4tli ed.. pD. 421. 432; ^i»sa ▼. AMi^ (1672). Freem. (cb.) 136. 

(f) Uodfi V. CAvfek^ (1847). 16 Sim. 71; CaanifioLim v. Fool 
( 1878). 3 APp. Cu. 974 . Bo OW HiwbM v. BsoUtt (1890). 62 L. T. 553. 

ih) Btitia v. R*ay (1843). 3 Dt. It War. 482 (a eetUeiuont); Jaguti 
f. /oopMf (1859). 27 Bear. 332; Proud v. Proud (1862), 32 Beav. 2Hi 
Mi (Mqr, Bsask v. Coviif (1885), 83 L. T. 494 
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IB gdQATAll; coQAtru^, in cbm where is the eircasutanaei exirting 

at ^6 date of the will Boise eorpioB eoold remain ost of the property OoadiUosA 

after mskiDg the payments, as eonstituting those pajmente a charge 

00 the property given(t): and in caaes where no Hul«tajilm) surplus 

could remaio after making the payments at the date of the will, 

as constituting the donee a trustee of the property tkV When the 

surplus is appropriated to a purpose which may or nmy not rfMjuire 

the whole of it to be applied, the question is one of coDHtructiun of 

the partienlsr will({). 


1443. A condition attached to the first of a series of gifts may Cmdltioiw 
attach alone to that one, or generally throaghont the series in), ^ 

In a gift expressly made " in the same manner'' as another gift, 
the reference may 1 ^ to the conditions atUelie<l by the testator in) 
to the mode of enjoyment only (o), and not to the mode of settle* 
ment, if any, of that gift(jO» nr other restrictions ( 9 ) (as appoars to 
bo the const ruction prinul f'ltcU adopted (r)), or, oepecially if thort is 
nothing else to refer to, may be to all the gifts over and other 
conditions of that gift (s). 


(i) As to the rhargo made in the esse of a gift of an annuity out of tho 
incoiDs of a fund, and "subject" thereto a gift of the eofjnM. sue iiUo 
RENTnrAKov.s AN'i» ANKtuTiKS. Vol. AXIV., \K 493, ootos (t), (A). 

(k) Wri^hi T. IV tUtn UStiO). t K. & S. S32.anfrmod(18C2). t B. fi. 369, 
Ex.(h.; A.-O, T. Wnx VkandUn' Vo. (1873). L. It. S if. L. 1; Hirdf. //om« 
(1870), L. K. 0 Kq. 204; lU Corconm. CofTormi v.O'A'ans. [1013] 1 i R 
1 ,7. In both esMut the refusal to perform the condition or the di nl 
the don Of' doeN not diM Appoint thow enliUod under the eonditioti A'trk, 
Kirk V. Kirk (1SS2). 21 <n. D. 431. C. A.). Tho quonliOD hv* ortMUi ehlonj 
in cases of rliurilabi*^ gifts of sums pAyoblo out of iiteonjo (7Acl/ord School 
Ccris(lClO), 8 Co. Itrp. 130b; HOC title t'iiAKfTIES, Vol. IV., pp. 17C<l«sq.). 

(l) A.-G. V. irojr t'kondlrni' Vo., supra, at lb. 

(m) Pur exampIcM »f cAscft whero the apjdication of a condition to 
several gifU woh in qurMiuo. S4^ CockriU r. J ifMorth (184S), 1 t>>ll. SCO: 

d. limlry v. tVo^rU (1860), 5 Kxeh. lt>7 ; Paylor v. Pcm (1867), 84 
Bear. 105 (gifts comoicnclng with "likewise"), distingui^ing /foosey 
T. a<ir(irtier (1854). 5 Do V. U. ht 0. 122); Gordon v. Gordon (1871), L. It. 
5 H. L. 264 ; Ukodttiy. JfAo<ies(l882). 7 App. <*as. 198, 209; Ro U'OoTriiy, 
Botianes v. H'Oarriiy (1912). 48 1. L. T. 175. *Por eiamploe where tho 
question of vesting is coneemed. seo p* 808, post 

(n) As a rule, the oourt docs not look for coodiiions oiTlxed by law to 
the doncea* iotereais (Ord v. Ord (1868), L. R. 2 Eq. 383, 398). 

(o) As. for inetance, Ibo separate uko (Bk/inley v. Bak$r (1799), 4 Ves. 
731). or tenancy in common (Lvmley v. BofahtM (18.53), 10 Hare, 621. 
820; lie Xfilder'i Trusts (1869), 27 Beav. 418), or conditioD as to norriagf, 
if valid {Youngt r. PtfU (1857), 8 De r,. H. k U. 758), attached to the 
referred to. 

(p) Eam$ V. Anetee (1863), 33 Beav. 294. 287; 7s the Will oj Qroon, 
CrowMm V. Iftld, [1907] Victorian Law ReporU, 284. 

(0) As, for instance, a reatnetion on the class of persons taking not 
be imported (Yardley v. Tardlsy (1858), 28 Beav^38; PigoU y. WiliUr 
(1858). 28 Beav. 90; Be FiWi rrustt, supra ; sea, eonfra, Sv^ ▼. 5vi/( 
(1863). 32 L. J. (CH.) 479). 

(r) There is no inflenibla mle on the subject (PigeK t. Wilder, supro). 

(s) Boss V. Ro$$ (1845), 2 ColL 289. per KuiOUT Bnucs, V.*C., at p. 272 
V* intimatiQg the manner is which the absolute interest Whs to be carved 
and dinded"); Bs Btusrpaol i>ack Arte, Be CebiUod*f WiU (1852). 2 
De G. & J. 690; Atddjo v. WaUaes (1882). 31 Feavi 193 ; Re BhirlnU 
TnuU (1883), 32 Bear. 398; Ord v. Ord, supra ,* and m Jftlioai t. Awdry 
(1800), 5 Tea. 455, 487, 
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hepmm given ezpresalj^t) or impliedljr {%) in addition to or in 


CoalMen&J eubetitution for a leg^y pravrooel; giveo, ao ae to vary tiM OTKwint 
*wfta* oi that legacy (r), are primdfade subject to the like conditions, il any, 

CuiqUUt^ ^ impo^ on tbe original legacy (a), in reep^ of the mode of 
Md Autvti. enjoyment ofsochlegacy (6),bQt tbe context or the circumstances may 
tQtcd kgtdaa exclode this rale (c). It does not apply, unless the context r^uires 
it (d), to cases wWe its application would alter the limitations of 
the property, so as to make the property pass under a gift over or 
course of settlement (V), or where the character of the gifts is entirely 

(t) The rule appliM more eepeciaUy to such com of aa expresa deolara* 
tlou: the prwuiupiioa is thot the testator merely i&tendod to elt«r Uie 
amount ol the iog^oy (hs Bodea v. Boden, 11S07] 2 Ch. 132, 149, 
160, C. A.}. 

(a) J^hn4Un4 v. (Borl) (1^^^)* 11^9 G. F. & J. 183; but the 

rolo is apparently doubted in this respect in £s Bsdea, Soden v. Boden, 
supra, pir yiEtcuitB Hovvtou, L.J., at pp. 149. 160. 

(X) it seems that the ride is eoaimed to <inesticma of aiuouat, though it 



ion (1856), 2 Jur. (h. b.) 1120 (alteraiioD of fund provided^for payment), 
(a) V. Mar/nttrd (1791), 3 Bro. C. C. 233 (charged on same fund); 



ttoler (1S40), 2 Beav. 210; Vay v. Cro/t (1842). 4 Beav. 561 (>eparato use); 
Bruiow ▼. Briitow (1842), 6 Beav. 289 (ohaq^^ on same fund); IKarwi^ 
T. Bowiiin# (1862), 6 De G. 6; 8m. 481 (separate nee); GktUr y. Jonst 
(1868), 25 Beav. 418 (payment postponed to doatli of tenant for life of 
origin^ legeoy)*. i>ttiwun v. Duncan (1858), 25 i<eav» 892 (provision for 
inonase not wpljiog to ongiual legacy); JokwUfnc v. i7nfTOtfly (Bari) 
(1859), 1 De (i. F. & J. 183. 191 (out of same fund, free of legacy 
doty): DuffM v. Currie {i860), 29 Beav. 284 (same time of payment); 
He Smiih (1862). 2 John, it H. 694, GOO (determiAation on inHoivenoy); 
7^e Iloddington, Hoddingicn v. OUiirai (1884), 26 Ch. D. 686. 0. A. (condi* 
tion as to widowhood); JU Bcnycn, Henyan v. Grieve (1884), 61 L. T. 
116 (oondiiion as to remaining in testator's service); Be Celyrr, 

V. BneUi^ (1886), 56 L. T. 344 (payment deferred to death of tenant for 
life of original legacy); Be Boden, Boden v. Bodm, supra (annuities charged 
alike on income alone); see Be Crichton'* e SetUemont, Sweetman v. Bai^ 
(1912), 106 L. T. 588 (lioiitation of gift dnring ipinsterhood). In partiou* 
lar, as to the cases where one legacy is given free of legacy duty, see title 
Estate akd Otobr Dkatr DtTtas, voL XIII., p. 241, note (e); but 
oompare Burrofti t. Cettrri{(1830), 8 Sim. $75: Be Boden, Bode* v. Bedea, 
ta^. per Flstckii MouttOH, 1^ J.. diseeatie^, at p. 160. 

(6) C^nditioxu as to the mode of settlement ore primd faoie not imported; 
me may thns be applied where the original legacy is given absolnt^y or 
inbjeet to defeasance, out not as a rule m other oasea (Be Mores' TruH 
(1852X 10 Haro. 171, p^TtntKSE, T.-C., atp. 176; JfaimT. BtOfer (185^, 
Kay, 024,per Wood, v.^fX, at p. 626; Cooney v. ifsehoSt (1881). 7 L. K. Ir. 
107.116, (;. A. (eases when the original Imcy was settled and the donee 
was tenant lor life); Be Jeseph, Fam v. Joeiph, eupra. at p. 611; and see 
Dote ( 0 ), p. 793. <mte\ 

{o) Se iforw* Trail, eapm; (h m nd ▼. Gurney (1834), 7 Sim. 128 

S d legacy immediate; additional l^acy out of prcM>e^ ol lalo at 
after a life estate); Goodman v. vooSrw.^ (1847), 1 De G. 6c Sm, 
dhdtessnmp^n against intestaeyi restriction on aUenation); Mina v, 
Tootm (1853). 26 (donee taking as ipsoifloaUy nam^ ano as 

member of oontipgeat clam). 

(d) See Be Frern'e Contmty [IW] 2 Gb. 778, C. A. 

(e) Aleeun d er t. AUxandor f 1I4S). 5 Bear. 618 s Be Mom* Trurt, enpro, 
atp. 878; BoOibeon[l^\),%iobh,d$R.W,t'!ZiS<tr9roamr.Pmtin§hn 
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different (/),or where is the case of 4 substitated legae; tha legelw *KT.f, 
of the sabetitQted I^aej is not the eame aa the legatee of &e OeriWen^l 


of the sabetitQted I^aej ie not the eame aa the legatee o! the 
original l^acj (<r). 

A clause of aocruer^ which diTeets and disposee of the share of 
a donee dying before a pariicular time* or in particular ciroam* 
stances* prwid facie refers only to the original snare of that donee, 
and does not extend to shares which themselves have accrued under 
#aoh olauae (A). A similar rule applies In other cages whore 
the description of the property subject to the clause of accruer is 
not necesssarily comprehensive both of the donee's original share and 
of his other shares or of his whole mterest under the gifts m question, 
including the olauees of accruer (t), but does not apply where the 
danse clearly refers to bis whole interest in the fQnd(i), or to a 
plurality of shares of a single donee (I). The word'' shue alone, 
or a eimilar word, may also be explained by the context to mean 
the donee's whole interest (m), for example, by any expresaiou 
directing the accrued shares to devolve in a similar way to 
the original shares (a), or by a context treating the accrued 


(1864). 34 L. J. (cu.) 180 ; BiU v. Jimet (1SS8), 37 L. J. (CM.) 405; Re 
Jc$epK Pcin r. JaMpX, [1008] 3 Ch. 607, 611, C. A. In Oookiiork r. 
Bitnccck (1836), 2 My. & Cr. 60S. the trosU of the original legacy attaobod 
to the substituted legacy on the context of the will and eodicuL 

(f) Alexander t. Alexander (1S42). 6 618 (peonuiary legacy iUb* 

for residue)Tihhi y, ifUiott (1865), 34 ceav. 424 (residue, not 
sobioct to subhtitutionary ^t ol original legary); its llowe, WilLinsen 
V, (1910), 103 C. T. 185. 

( 0 ) Ckatieru 7. Toun^ (1827), 2 Buss. 163; HoUy v. Dannuicr (1857), 
23 Root. 335 ; Re Jwteph, Pain 7. JeeepX, eupra. 

. (A) Budys T. Barker (1735), Oas. Ump. Talb. 124; Bz parte Weet (1784), 
I Bro. 0. C. 676; Orowder t. Slone (1827), 3 Buss. 217, 223; BiekeU v. 
OuilUmard (1841), 12 Sim. 89. 

(^) Woodward 7 . Qlaehrook (1700), 2 Vem. 386 (his part or share); 
Perktne 7. MickktkwaiU (1714), 1 P. Wme. 27- (portion); BnyAl v. Rotee 
(1838), 3 My. k K. 316 (ber, lus, or their portion or portions): RiekeU t. 
O^Uemard, enpra (his, her, or their tiharcM]; Jonee v. HaB (1849), 16 
Sim. 500 (his elioro and portion); Modaieon 7 . Cluepman (186$). 4 

X. k J. 709, 716 (the part of the deceased); Qoodwtn v. Piniofeon 
(1858), 26 Beav. 65 (his or her part: Vthe word 'share * of itself is not 
sufficient to carry orer accrued sham** (sM., per BomiXT, M.H., at 
p. 70)); Bmfis v. Bvane (1868), 26 Beav. 81, 88 (nis or her share). Pain 

Y. Beneon (1744), 3 Atk. 78 (his, her, or their shares), is adversely eritieisod 
on this point. A doacriptiou ot the property subject to the clause oi 
accruer m tormi such as hU, her. ot their share or shares ** may be road 
reddendo ein^a eengvUe. '' shares oorresponding to their,'' and, there* 
fore, aa not denoting a plurality of tho ehares of a single donee {Bright t. 
Ro 94, euvra ; RieMi 7. OnOkmardt eupra ; WUsnot v. Fkwitt (1866), 11 
Jnr. (K. S.) 820, 821; SnUon ▼, Sntton (1892), 30 L. B. Ir. 261. 258, C. L 
(a de^)). 

(k) Qo^man 7 , Ocodman (1847), 1 Do G. A 8m. 696 (the intetesi aad 
capital of child dying); BoMlas v. Andrewt (1861), 14 Beav. ^7, 353 
(t^ part and parts, share and shares aud intenst ol hizDi her »r them); 
& Crawhatre Ttmi (1856), 6 De G. M. A G. 480 (with benedt ol envYivor. 
ship); Re Esangvs/ Tmrte, [1876] W. K. 167 (prt abare andlAterest). 

(l) Re Chation, Chaeiar^ v. Seago (1881), 18 Ch. 0. 218, 224 $ ClifUm v. 

Ofow/sfd (1900). 27 Ontario Appeal Beports. 316, 319. * 

(as) Doe d. (JM v. BirhAsoa (1649), 4 Exeb. 1!^ 

( 0 ) (Kiss ▼. MeUom (1873), L. B. 6 11. L. 24: JfyroM' Jfortdrn.(l838), 
4 My. ACr. 231; Leeming r. ShemOt (1642), 3 Hare, 14.26. 
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and original shares as blended, or as deyolviog together (i), or 
treating the whole property ae sobject to a gift over in an aggregate 
maae (o); 

Generally, the conditions applicable to an original share are not 
applicable to the share accru^ thereto under a clause of accruer (d)» 
unless the intention is sbowii or can be inferred to the contrary (e). 

1444. The conditions of a gift may lie altered by the court ^ 
conform to the rent of the will where the context makes suen 
alteration neceesary (/)«or may be inferred from the context of the 
whole will and the circumBiances of the case (p ); the court, however, 
doee not readily insert words to prevent vesting (h), 

1445. Whenever there ie an interest validly limited by will, 
either by way of remainder or by way of executory interest, if all 
the preening estates have failed or determined and the events on 
whi^ the interest is limited have taken effect, it is in gevieral 
immaterial whether this has happened in the lifetime of the testator 
or after hie decda.se (i). Thus, in cases of a gift over on a prior 
named individual donee dying in any contingent circumstuiices (/(:), 


UiUom V. Awdry (ISOO), 0 Vea. 40r»; DougUu v. imfrew# (1851), J4 
Bsav. 347, 351, 352. As to directions that a share of n^aidue given under 
a provioiis gift shall fall into residue, either goncrully or in 4'enuiu eveuts, 
see p. 713. enU, 

(c) WoHidgp T. ChurtkiU (1702li 3 Bro. C. C. 405; Barler r. J>n 
(1823). Turn. & R. 413. 415: ▼. Mar$den{]m), 2 K(M‘n. 554, 575; 

V. itvoiaOa42), 1 Y. & C. Ch. Cm. 117.121; ihed. VliJiy.Birkktud 
(lS4e). 4 Rxch. 110; IhUon y. drovtlv (1802), 33 L. J. (ar.) 241 ; Re 
Uenriquee' TreWi. [1875] W. N. 187. 

(<f) OibboBt V. Langdyn (1833). 5 Sim. 250; BanelagX T.i2an€fr/^l(184i), 
4 Boar. 419 (original gift for life); Jonu r. Ball (1849), Id Siui. 500; 
Leigh r. MaeUy (1851), 14 Bvav. e(»5 (no tenaucy in common in accroud 
fbares): Ware v. Watson (I8.'>5), 7 Do G. M. G. 248 (direction for settle- 
inentof daughter’s ah are only applied to oHgioal share). 

(«) V. Awdry, sepro ,* (la manner aforesaid); Curskan v. 

y(Upland 2 Bear. 145; ^ Jarman $ TrveU (1865), L. R. 1 £q. 71 

(sojiaiate use attaching (o the ** share or shares *'); Oiles t. MeUom (1873), 
Xj. It. 5 H. L. 24 (gift o^life estate in '*tbe hereditaments so specifically 
devised,” following all the operative devises and accruer clause): 8uUan 
V. Sutton (1891), 30 L. K. Jr. 251, 260, C. A.; soe also Tnckeif v. Trickei/ 
(1632). 3My. d^ K. 550, 565. 

(/) Xmifi T. Oebente, Frusn v. Oshonw (1834), 7 Sim. 55 (gift over on 
oerUia children not leaving issue omitted): Dae d. X«acA v. iiiekkm 
(1805), 6 East. 485 (gift to A. for life ” or if she should survive B. and C. 
oiver.” read ''and after her death or ”); Berrin v. Lyon, Lyon v. Qeddei 
(1807), 0 Kasi. 170 (gift over ''as if my daughter were dead,” read "as if 
she were dead under age and unman^”). As to eismplee of change 
of "and ” into " or,” and vice vorsd. see pp. 824 ef teg.^ past. As to the 
g**neral principle in changing words, see p. 674, ante. 

ig) As to ikt oonditioDS attached to a gift to an executor, ^e title 
ExrccToas avu M^uuBturow, Vul. XIV., p. 27U; as to the eon- 
ditious attaohing to akenate gifta, whether original or substitutional, see 
p. T33, ofiei; ana aa to oases when vesting is oonoened, compare p. 802, 
post. * 

(ft) IfflUrer .. JfMMrilSSS). 18 Brftv. 366; fi»p« v. Potter (1667), S 
K. 4s J. >06 i R, LiUkjMi. Dorton t. Jonr. (1811), 104 L. T. 631, 832. 

W) 7«rt« V. Tf iB, (^866). 8 K. 4 b J. 700, 706. 

(a) As where t1i5 gift over is oD death before twenty .one, and the prior 
donee dies dunog the Ufa of the testator not having attained twenty-one 
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or dying before Any specified time or event (l\ ttie gift over aa • 
role takes effect if the prior donee eo dies dnriug the life of the 
testator (m). A gift over on a prior donee dyiit^ without having 
attained a vested interest takes effect if that prior doneo dies in 
the lifetime of the testator, although he otherwise saii^ftes the 
conditions of the prior gift (a)* The will, however, on its true 
Dstruction may refer only to events taking place after the death 
the testator, or other time (6). 




SV 2 -S£CT. 2 .—Vttiing 0 / Qi/U. 

(i.) CbiMmt AjfpiicalU to both i?«al tud I*trn>nai KtiaU. 

1446. On the construction of the particular will it may be plain 
that a condition is or is not a condition precedent (c); the same 
condition may in one case be precedent and in another sulh 
sequent (<i). lu the first instance the cuotexi of the whole will must 

{LexUom V. (170S)»2 Vcni. 6U ; P9rkini v. (1715), 

1 V. WiuA. 274 (d^th before twiiitiy^uno or roarriaf^); Korlhev v. Aifon^ 
0717), 1 P. Wms. 340, 343; WUling v. Jiain4 (1731). 3 i\ Wou. 113). 
Hiroilariy, if the irift over U uo doatli without iuuo {Mackinwti v. P^aeh 
(1S3S), 2 Knen, GOO; Vnrley v. IfiKa (ISGO). 2 K. 3^ d. 700). or oo 
death without iwuo, who Immoiuo ooUtlod under au intermediate gift 
(Haekhan v. Dc La kart (1SG4), 2 De G. J. & Sm. 74, C. A.}, or on death 
leaving iwiuo [Rhttdtr v. Otetr (17SI), 3 Dro. C. 0. 240). 

(l) As. for iiistonon, on doatU before payment (Tvs v. (1SG2), 16 
Uoav. 46, 54). or beluro diviMuo of tbo osiulo {BreUon v. TMhyliw illtii), 

2 Vera. 053). or boforo Ihu kgacy boconuM payable (IMrrei v. rtk 

(1700), 2 Vern. 376 ; IFotker v. Ifma(lHlll), 1 Jac. 6c W. 1; Z7iiin/)4fayi 
V. lIoiMt (1830), 1 Rush. 6c H. 630). 

(m) As to tho general rule of law in cusoa of failure of a prior intoreat, 
see p. 605, a nit. 

(a) Ht GailtktWt Tnut (1673), L. R. 15 Eq. 386. 

(4) Chapman v. Ptrkintt [UK).*)] A. C. lOC. 

( 0 ) At, for instaneo. '‘providrd A. marry I ** {DatU v. Afiye/{1662), 4 
De<5. F. & J. 524: Fitegcrald v. [1SU»| k. 1. B. 637, 647. 663, C. A.; 
Kiertey v. PlaAarofl, [1805) 1 I. If. 45; aoo uIkv Rt Bmtcn, Grain v. Grain 
(1905). 93 L. T. 104 (*'subject to^trostece being appoinfod govoruorH): 
lU WtUiead (1858), 26 Deav. 612 (boquoKi for purvoOM' of nominatiou). Aa 
to tho distinction l^twoon couditioas precedent uii4 couditiuus subsoqueut, 
see p. 585. anti. 

(d) JS^tnron v. Coatya# (1735). Caa. Ump. Talb. 104, 166; Dot d. 
Planner v. Scudamert (1800), 2 Bos. ^ P. 289 {**a <M»iiditKm U to bo eon- 
strued as precedout or eubsequout according an tbo iutentloD of Uie 
teatatoi may require, per Lord Eldoh, r.J., and Deith, J., at pp. 295, 
297); Egtrlon v. Brawnloyo (EoH) MSGS), 4 H. L. Cat. 1. 157. 183; 
Murphy v. Ifroder (1874), 9 1. R. C. L. 123. 130. It has been Muggested 
that a condition is lihoty to be a conditiou pn^codent, for oxau^le, 
where tho oonditioo involvca anything in the nature of oonHidoratiou 
(Acfcertiy v. Kerno* (1725). WiUes, 133, per WiLuw, C.J.; Theobald, 
Wilti. 7th sd., p. 568). such aa a roleaMs of dower {Wheddon v. Oxenkam 
(1731), 2 Eq. Cas. Abr. 546, pi. 24), or where tho nature of the iqtereet is 
auch as to allow timo for the performance of tho aelfbefnre enjoyment, or 
where the ooodUion is capable of being performed instautJy (Jarman. 
WiUa, 6th ed.. p. 1475)| These aoggesUona are oonsldcr^d in fittgrrald 
V. Rya». [1899] 2 I. R. 637, 646. 647, C. A. For oaans when the allow¬ 
ance of a period of time for the performance of the ooodition, extending 
to the life of the donee, did not prevent the condition beiiu preccHr^nt, see 
also RaadoU v. Paynt (1779), 1 Bro. C. C. 56; 5# MlMakon. M*MaEan 
T. Jf^ATohofi, [1901] 1 1. R. 489, C. A.; Homoaa Y. Eorrigan, [1904] 
1 I. K. 29. 271; Kitrtty r. Flahme. [1905] 1 t B. 45 (casoa of devises 
conditional on marriage with a named person, or into a namod family). 
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Swot. 7. ho considered (s); and the preenmption in bTonr of vesting (/) Is 
ConttUssi applied only where the context is not clear (,o). 

Gifta If, however, on constnietion it is doubtful whether a condition is 
prec^ent or sabs^uent, the court ottwJ facit takes it as sub- 
Bequent; s condition is not construed as precedent unless clearly 
ditteuand BO intended, where a construction of the condition as subsequent is 
consistent with the whole will(h}. Accordingly, in cases of doubt, 
the presumption is in favour of the early vesting of tbe gii| 
at the testator’s death or at the earliest moment after that date 
which is poesible in the context (»X whether it is of real(k) or 
personal (i) estate; and it is prosumed that tbe testator intended 
she gift to ^ vested, subject to being divested, rather than to 
remain in suspense (m). 

Wb«H>p)M. Cases where the presumption is rendered especially applicable 
arc those where tbe interest created is a remainder (n), or where the 
donees are the children of a named person as a class (o), or where 
tbe gift is of a residuary personal estate or reeiduary real and 
personal estate (p)« 


(s) EgtrUmt, Bruvalsw (AaW) (1853),4 H. L. Cas. 1,132,107; compare 
CsrUoa v. Thomf9on (1867), L. H. 1 Se. L I>iv. 232, 236. 
if] See tho text, injro. 

{g) JOeklin^ r. Fair. [18»01 A. C. 16, 27. 

(A) Sgerton v. JtrtunUim (Karl), tupro, at pp. 167, 182,183. 180 ; Weed- 
kotfis V. n$mtk (1856), 1 K. A J. 352, 359, 360; Lan^dak (f/ody) v. 
Brioft (1866). 8 De G. U. A G. 391; Se (i^renuoood, Qowihart y. Woodkead, 
[1903] ICh. 749. 765. C.A. 

(«) (1866), 20 214, 217; Darky v. 

Percasaf, [1900] 1 I. R. 129, 136, 130. Since a will ia ambulatorj until 
death (sou p. 509, ante), teiUtor cannot make a legacy vest at the 
dato o( the will; and a provision to that effect does not prevent lapse 
(BrowM r. Uope (1872). L. R. 14 £q. 343; soe p. 607, auA). 

(A;) DHoer d. Frank v. Frank (1818). 8 Taxmt. 468. Ex. Gb. ; DuffiehlT. 
DnffiM (1829), 3 BJi. {h, b.) 260, 311, 331. H. L.; Be WrighUgn. BaUie- 
B^nciUtoa v. Tktmae, [1904] 2 €h. 96.103, C. A. 

(1) BrockUbank v. Jgkmon (1865), 20 Boav. 205, 216; Be Merrick'e 
TfHuU (1666), L. B. 1 Eq. 561, 667 ; Rkodee v. RWex (1882). 7 App. Caa. 
192,211. 

(») Taylor v. OraXcm (1877), 3 App. Cas. 1287, per Lord Blackburn, 
at p. 1297; EiMwg v. Fair, tapro, at pp 30, 30. 

(«) Dnver d. Frank v. Frank (1814). 3 M. A S. 25. 37; (1818), 8 Taunt. 
468. Kx. Ch., following Doe d. ComUrbach x. Perryn (1789), 3 Term Rep. 
484, 404; and see lne$ v. Legge (1743), 3 Term Rep. 488, n. ; lie Waikine. 
Mogherg v. Ligkifoot, as reported (1913), 108 L. T. 237, 0. A., per 
Bocuxt, J.J., who disssated. at p. 240, reversed, sa5 non, Lighifcoi y. 
Eaffbery, [lOU) W. N. <80, H. L.; the reason given is that keeping tbe 
remainder con tiQge&t UL/ghtin many oases exclude the lasue of a person 
intotided to take tn tail, by the paraits dying before the remainder 
btcame vested. As to remainders in general, see title Rral P&orsRTX 
AKD Chatisls Rbal, VoL XXTY.,pp. 212 si sm. 

(n) M 'Laeklan v. TaiU (1860), 2 De 0. F. A J. 449. per Lord CakfrilL, 
Ui: , 4t p. 454 ; V. ITiUltatsf (1877), 6 Ch. D. 239, C. A., per Jajos, 
UJ., at p. 249, and Cottox. L.J„ at p. 261, Thore may be no reaeoo for 
m«ppUcsUon of the presumption in the case of aohild nail the testator's 
dssdMdaiiUi Uviag at period of disuibutiw are provided for (Se 
i S Ch. D. 788. a A.). 

(1721). 6 Bro. Pul. Cm. (9; t. 

(1799). 4 Vm S99.J Oddie v. Br.^ (1859). 4 D, G. k J. J79, 194. a A. j 

(iwaj, 5 J But. 894, 896; Wut V. Tfirt (1863), 4 
Oi^ 198« Sioli pit! MRj the Intcnuediate intersat, whether vestso or 
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1447. Wfaex^ AconditiDo oati be lAtrly reAd as poetponi^ merely 

the right of possession or of obtaimng payment, taransfer, or eon* CondWnaM 
vsyance, so that there is an express or implied distinction Mween 
the time of vesting and time of enjoyment* ibis eonstraotion is rnmptioB 
adopted, if the rest of the context allows (7). This cunstructioBis poo&Mca 
particularly applicable where the postponement ia for the con* 
venieoee of the t6stator*s estate (r), or is oocasionod by the gift of 0^?^ 
sono prior interest filling up the int<^rval (s). 

Thus, where the testator suspends the enjoyment until payment 
of his debts (r), or other ineidont of administration of hii4 estate (a), 
primd focU the vesting is not suspended until such payinoutor other 
event; the nature of the provision shows that it is merely the 
enjoyment which is po5;tponcd. On the other hand, tliere may be 
an intention clearly expressed (b) to suRi>6Dd vesting until such an 
' event (c)i to which effect must be given however inconvenient it may 
be (d). Similarly* although if the ooulext is clear vostiug of a 
legacy may be postponed uutil actual payment (c)» hi a case of doubt 
the court interprets a gift npi>arently vestiug on payment as vosting 
when tho legacy becomes ^uiyableC/}. 

1448. Whore the testator uses the technical word veat/' by UMotword 

___ 

eoDtiogenC; see p. S14, mmI; title KxEcuTOBs ai^d AviciKlSTaATOBS. 

Vol. XlV.. pp. 273 d 

(9) Ai to rHal SAtato. boo U^toomnA Wt»otUA^ (1800), 5 Vua. 6S2, 5SC; 
l^tagfay v. Uroadkwd (1803), 6 Vw. 522 : v. Dti^kl (IS29), I Uow 

A Cl. 268. H. L., per Bjcst, C.J., at p. 311; /Vrd v. Rtkrvick (I85i) 15 
B«av. lee. 171: v. Frtnd (IKSa), 14 1. Oti. U. 271 (donoe ** nuttrv 

bccouo entitled tn or toko the eetato ’* until twwdy-Ume). Aeto penooal 
nKtaie, bcv p. SlO, port; Lhdiion v. Uay (17M1), 3 Bro. C. C. 404, 410; iU 
PtiiUtry l'nnkr»I)ovn» v. lioUy (1906), 22 T. L. B. 431 (to ii(> to him when 
be is married and has a houee of his own). As to a mixed fund, seo 
X'ljochbtn V. TaiU (1860). 2 Do G. F< it .1 449 (eldldren to be^me 
beltuUvially iutorented on the death ot pareiti). 

(r) *Seo the text, infra ; an to leganks paytdile out of pononat estate* 
eeo p. 813. foni: and oh to logscios ohargud on ronl wfalc. aeo p. 821. post. 

(i) Soo p}). SriS. 814.622, post; oompare Kirby v. Dangi (1900), 27 Ontario 
Appeal KopurtB, 17, 30. 31. 

(I) Cafitr T. UamardUhn (1790). 3 Perl. CSs. 64; T$wart ▼. Lav$on 
(1874)* L. K. 16 £q. 490: HarAkaO v. lioUoway (1620), 2 Swan. 432* 
per Lord Eldon, L.C.* at p. 446; fiaronr, Prwder (1H22), Turn. & It. 31* 40. 

(a) As. for iustanee, inveatmeut as din^ted (Ktive/l v. (1801), 

6 Ves. 630), or peifonnanoe of tnista (Birds t. Acfcey (No. 1) (1857)* 24 
Beav. 616). 

(b) In such a case the court does not allow the legatees to be prejudiced 
by delay of the executors or trustees (Nmoll v. IFia^ (1780). 6 Bro, 

Pari. Gas. 66; Gaslrsfi v. Harmom (1804). 11 Van. 469; Bsntard v. Monioflu 
(1816). 1 Mor. 422 : AfUen t. B$8$z (A'arl) (1871). 6 Oh. App. 898). 

(e) As.forinstaoee. antn pavznant ol dobto or discha^ of iQcumbra&oes 
(fiopihotf V. Bpenesf (1748^ 1 Vsa. Sen. 142. 144; Bmwrd v. Jfoatom* 

•wore; Tsvart v. lowion, mpm* at p. 495; Bs Bpls«T. SyU, 

[1911] 1 Ch, 116). or until sale or getriof is of the estate v. 

SUdim (1803). 8 Ves. 647 (to named perAOOS. if living at tune of sale): 

Blipht V. Barlaotf (188l)» 19 Gh. D. 294 (to class of grandehildrm Hving at 
. time of s^)). 

id) flaihsil V. HenwM (1804)* 6 Tm. 159; U Ves. 489* 197. 

(s) Jhtd (*'whether pecuniary or reeidnary*' IcgKies). 

(h StapUion v. Paimer (1793)* 4 Bro. 0. C. iw; fUsbsS v. /TaroKM* 

9npm; eoapare the caaee it gifts over ou death before parent* p, S81* 
foti. 
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directing* for euQipIe^ that the gift ie to yeet on a certain event, 
this word must primd faeie be given its proper legal meaning of 
vesting in interest (/ 7 ), and the gift is then contingent until the 
happening of the event (h), «hd^er the gift is of rw or personal 
estate (i). The context may show, however, by indications that the 
donee takes a vested interest before the specified event, that the 
word vest*' is used in another sense, for example in the sense of 
** tall into possession " (a), or become pa^ble " (1^), or " be inde« 
feasibly vest^ " (c); in the last ease the gilt may be vested, subj^t 
only to be divest^ if the event does not happen. A direction with 
regard to vesting of a gift to a class may, on the construction of a 
particular will, even introduce a new category of persons to share 
in the gift (<f). 

1449. An estate or interest must remain contingent until there 
is a person (e) having all the qualifications that the testator 
requiroe and completely answering the description given of the 
object of his bounty in the will(/). 


ig) JtaxtcT*$ 3Vs 4U (1S04). 10 Jur. (K. 8.) 845, S47; I/aU v. UaU, 
(1875). 3 Cb. n. 043. 045. For the general rule, see p. 655. antc» and 
the tiMe in note (h), 

(A) GiitnviU T. CltfAtaU (1816). 3 Mcr. 38; v. (1836). 

7 Sim. 628 ; King v. Jlardyfikk (1840). 2 Deav. 352: Grmh v. /^Isni (1841). 
4 Boav. 248 ; Comfort t. Austm (1841). 12 Sitn. 218 : Tnuiii 

(1848), 17 Sim. 21: lU Kl(ikemori$ StUUmoni (18.78). 20 Bcav. 214 ; lU 
MoT$t'$ S^lllmont (1856). 21 Hesv. 174; ^etclafid v, Tavn^ (1858). 26 
Boav. 67; W<iktfifld v. T^ott (1858). 4 Jar (K. 8.) 1008; Rt AmoltTi 
TruiU (1863), 33 Beav. 163. 173; Kichnrd4o% v. Pown (1865). 10 0. B. 
(n. S.) 780. Ex. Cli.; Lu$kington T. Pfnrw, Pt>nrie4 V. Lturhington (I8C8), 
18 L. T. 607; Creotk T. WUoon (1882). 0 L. K. Ir. 216. 223; and Hoe 
Kfi WrigkUon, KMlie-WrighUon r. ThojMi, [1004] 2 Cli. 05. where the 
ti'Atatnr drew a distinction between vesting and falling into poMwwion. A 
proriHiou for maiutonanco out of vonted or expectant sbaros in kuoIi a 
dooa not alter the meaning of the word reat ** (J?«n ▼. I’nicA^ird 
(1846). 6 Hare. 667. 672; Un TkaUhor'i TruiU (1858). 26 Bcav. 365. 360 ; 
and see Pi>h/o^ ▼. Bnrvn. Brown v. Brora (1850), 2 K. & J. 426). 

(•) Be BoafAersloAs't Jnwfs (1882), 22 Cb. D. lll.p^ Kat. J.,at p. 114: 
** words like these mean the same whether the property is real or personal.'' 

(а) 8mptoav.PMclr(187S).L. B. 16Eq.208. 

(б) Fitiioms ▼. Hayttofws. FiBiM# ▼. FtBkimo (1871), 6 Ch. App. 782. 
78A For a case whore a distiaction was cxprosnly drawn between vesting 
and payment in the will, see Efk$ t. Mar^eU (1841). 3 Beav. 687. 

(r) Bork^kg r. Saoinbumo (1848), 16 Sim. 276, 281, 282; Tagkr v. 
FroMikrr (1862). 6DeG. 101; PooUv. Bott{1863). 11 Haro, 33. 37, 
38; BomcC v. Barwtff (1861), 20 Beav. 230; Bt BcxUt't TrutU, supra, 
*R4 BdmondsoiCi B$tat$ (1868), L. R. 5 Eq. 386 ; Bo Parr'i Trusts (1871), 
41 L. J. (CH.) 170; Armgtoge v. Wilkinoon (1878), 3 App. €as. 356. 372. 
373, P. C.; Bf$t v. WiUiam, {ISOO) W. N. 189. 

(d) WilKamo v. BusssB (1863). 10 Jur. (h. a.) 168 : Proycott v. Wood 
(1856), 6 W. R. 168 ; SAsjMd t. ZsnfMtt (1866). 27 Bear. 207, affirmed 
(1850), 4 De 0. 6( Jf 693; see p. 716. ants; and see Bickford r. OkdUcor 
(1^54). ^Drew. 327. jvhere a direction u to resting was reieoted. 

II) IJsmf the word in its widest sense, as inoluding all eotitue capable 
of being a donee. , 

if) rroftor V. Both and FsCs (BuAop) (1704). 2 Hy. Bt. 368 (the first son 
el A. thsi should be.bied a etergyman); £>ufiUld r. DujffM (1820). I 
Dow U CJ. 26ft. H. L., vor BtST, C J.» at p. II (luA ehildren as ahoiUd attain 
tweoty*one). foUq^l SUpkont v. ^fspAsns (1736), Css. Ump. Talb. 228 
(such eon ss'ihonld attain twenty-ooe); Leoiks v. Bohmion (1817). 2 
lfer« 363, 886 ; Rs Losay v. Jforrison. [1912) 2 Cb. 886. 393, As 
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Where the postponemot of the gift is on aeeoant some 
qoalificatioo stttohM to ih» donee, the gift is prirnd^Aicte oontijagent 
on this qualification being acquired 
A gift to a person, at/' if/' as soon as," " when," or ** provided" 
he attain 0 a certain age, without farther context to govern the 
meaning of the words, is contingent, and vests onl^ on attainment 
of the required age (A), which is a qoalit; or description which the 
donee must in general possess m order to claim under the 
gift(«). In a similar gift to a class, the specified age in general 
deterainee the persons who may claim as members of the 
class (k). 

Such words, however, in various contexts have been held not 
really to import contingency in the sense of a condition precedent 
to the vesting, bat to mean a proviso or condition subsequent 
operating as a defeasance of a vested estate ({)• 

1450. Similarly, an estate or interest remains contingent until 

in the asooriommont of tho Uonee. the miei staled pp. 713 <t fs;., <tnU, may 
Ootormlno tho V6«tinK; »oe Driver d. Fromk v. Fnmk (18Ib). 8 T»uat. 
iSS, Ex. Ch. (remaindora to second and other eona, voaM ea they oame 
into exiatonoe). 

(^) As to gifti to pt^reons " living " at a particular time, see P. 714, anie ; 
CowTT. ifaodoaaM(1873), L. K. ICEq. 258 (** then living " neld toneaa 
**wuo or whose iwne sUali be then living**; oomparu pp. 726 4t mq., nnU); 

to gifta to aurvivor», ^ee p. 724, ante; Jons4 r. DavUi (1880), 28 W. H. 
455; V. Ken Lu9d*eke, [1906] I Ch. 783; and compan li:lo 

PxRrxtcmEe. Vol. XXU„ p. 305, note («). 

{k) As to real estate, see Rt i'raacii, FranMi v. Francis. [1906] 2 t.h. 
295. following «/oit»«o« v. DoSn'cl and BsUomy (1688), Gro. Klix. 122. cit^ 
as Orant'4 Oast, and explained in Lampit'i Cm# (1613), 10 Cu. Rep. 48 b, 
50 a; loM V. £eM(18Sl). 7L. K. Ir. 3(Mf(*'on his atUiulog" twenty-three); 
PAippi V. AcAsrs (1842), 9 Cl. k Fin. 583. H. L., per Tim DAt, C. J., at pp. 690, 
691; Feane, Posthumous Works, p. 191; Ih^ d. Wka^don v. Lea (1789), 
3 Term Rep. 41. per ASKnumar, J., at p. 43. As to pornoa^ estate, see 
dtapUtf^ny. CheaUe (1711). Pree. Ch. 317 ; Tvdn.. L. C. Heal Prop., 4th ed., 
p. 438; Aikins&n ▼. Tamer (1740), 2 Atk. 41: Ifaneon v. Orakom (1801), 
6 Ves. 230, 243—245 ; Tudor. L. C. Real Prop., 4th ed., p. 440; JiuUker 
V. learA (1843). 5 Heav. 392 ; Afair v. QniUtr (1843). 2 Y. A C. Ch. Cos. 
465 ; Re Adwanie, jenee v. Joaee, [1900] 1 (^. 670^ 673, C. A. 

(»] Leake v. Robineen (1817), 2 Mcr. 388, 386, 386. As to how far a gift 
to a class at twenty-one may be affected by aa alternative gift, if there is 
but a sinrie msmt^r of the class, to that member at birth, or vies vereA, 
m Judd T. Judd (1830), 3 Sim. 625; HunUr r. Judd (1833). 4 Sim. 466 ; 
IFolfcer T. if over (1852), 16 fieav. 365 (gift over on death of psnot without 
leaving a child; only child took at birth); Jekneen v. Fouide (1888), L. R. 5 
Eq. 288 (g^ over in ease no such child or all laoh children should die before 
att^ifig vested inter^t; only child took at birth); Be FUleher, Dori v. 
FletcAef (1886), 63 L. T. 813 (gift over if no child lived to ettain vested 
interest; oxUy child, dying before twenty-ooe, did not take). 

(A) As to real estate, see DvJMd v. Dufield. eugra; JVemKMi r. 
XeMM (1839), 10 Sim. 61; Xmaedy v. Sedgwick (1857), 3 K.,Ib J, 
540 As to personal estate, see Leake v. Bobfmeot, eugra; B«U T. 
Pnidtoni (1628), 1 Boss. 213; Porter v. Fox (1834), 8 Sim. 486lmixed 
fund); Ohanee v. Okanoe (1863), 18 Beav. 672 ; Kcflmv. Slagraue (1868), 
25 Beav. 126: Tkawtae v.*Ftftor^ree (1862), 31 Beav. 299; Buwyert. 
Weei (1871), 24 L. T. 414; Be Wmome, Syeneer v. Briqkaim (1886). 54 
L. T. 831. As to the iscertimmflBi of elates, see p. 714, ante, 

(1) Andrew v.'Andrew (1876), i Ch. D. 410, C. A.,«er Jajoi, L.J., at 
p. 417 (tnfening, it appean, to S»ai«ond# v. Coek (1881), 29 Bear. 465. 
and the caees mootiouM in Aotca(f), (f), j». 807. poet, noise (s)^(r), p. 808, 
pest; as to peisozialtj,seep.810,^); &donsi(1884),8lt.T. 698,697* 
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Bm. 7. tJie property the nibjeot^matter ol die &fid the preoiae extent 
Oeodltfonil of the interest of the donee (m) become ascerteineble. 

1451. A contingency which is a condition precedent to vesting ot 
OootiageiicjQs g particular estate or interest primd facie applies to all interests 
dependent on that estate or interest or limited in immediate 
B accession to that estate or interest as a continnous series (o), but 
not to other limitations (p). Further, even if gifts follow other 
gifts as if M contingent on a certain event (a), the court may infer 
from the will, taken as a whole, that it was a mere inaccuracy of 
expression, and that the contingeucy was really only meant to api^ly 
to such of tlio sabsequont trusts and limitations as necessarily 
depended for their existence on the happening of the event in 
question (6). 

CoBtinjp^ndw 1452. Words which, though in the form of a condition, merely 
^lubiwrto^ denote that the gift is to coma into poBsossion ou the failure or at 
pmioui dotennination of prior interosta, do not as a general rule form 
gifts.** a condition precedent to vesting (c). In order, however, that a gift 


{m) Weed Y. Drew (iaS4), SS Beav. 610; RedingUmy. Browne 

(U93). 3f L. R. Jr. 347» 356, 357 ; Re Conkon't TnuU, Frickard t. Vouiton 
(1907), 97 L. T. 754. 

(w) Re Thenpton, TMcmpton r. Tkompeon, [1900] 2 Ch. 199,202. As, for 
iiuitsuce, * gift to a oUm; the members ere intended to take in shareii to 
be regulated in amnont, augmented, or diminii^bod aoeerdiogto the rmmber 
of the other membem (CaUfra v. Breim (iS53), 11 Hare. 372. 377 ; Hale 
T. Uaie (1676). 3 Ch. 1). 643. 646. C. A., approved in Ftarke v. 

(1860). 5 App. Caa. 714). 

(e) Datie v. Norton ( 1726). 2 P. Wme. 3tK» : Doe d. Wation r. Shippard 
(1779). 1 Doug. (X. B.) 75; Tolderpy v. C’en(163d). 1 Y. A C. (£X.) 621; 
CtiaUif T. VinutU (1652). 15 Boav. 198 ; Faglcr v. Pegg (1657). 24 Beav. 
105 ; mu V. mu (1660), g W. R. 536 ; and tee Gray v. Chiding (1660). Q 
Jur. (X. s.) 474. H. L. For intUnoee of contrary intention generally, 
iufoTTod from the ee«>po of the will, see Skr^ld ▼. Coreali^ (BoH) (1652), 2 
De G. H. 6c («. 551 ; Uooeey v. Ganfearr (U.'i4). 5 l>e G. M. L G. 122. 

(p) Pariridge v. Poekrlifo. 2X1866). 35 Bear. 545. 

(a) Pftariion v. Rutter (1653), 3 De G. G. 396,406 (affirmed, without 
efToeting this point, sat nom. Orey v. Psorton (1857), 6 H. L. Can. 61); 
tikeffielay. (hoentry {Rorl),Jtupra; Booeey y. Oardener, eupra; Dnffield v. 
M*Ma$Ur. [1906) 1 1. E. 333. C. A. 

(5) (fnieke v. LeacA (1844), 13 M. 6t W. 216 (devises preceded by 'Mn 
ease roy son J. shall attain tireDty*6vo, and I shall have any other child 
. . . living at . . . my death some took elToet though testator 
had DO other child); Nopper v. Sattdere (1632). Hut. 116, approved 
in LethienUier r. Tracy (17M). 8 Atk. 774. per Lord Habdwicse, L.C.. at 
• pp. 761, 762; Berion T. WAiftofvr (1786), 1 Term Rep. 346; Baton v. 
HswiM (1862), 2 Drew. Sc Sm. 184; and see Be BItpki, v. SartneU 
(1880), 13 Ch. D. 858; Doe d. Lee$ v. ford (1853), 2 E. Sc B. 970, 974,963 
(settiement). 

(e) Wehb T. Bsarifig(1616), Cro. Jac. 415 (if daughters aboold outlive 

S horAonees); PeareiU v. Simpton (1808), 15 Tee. 29 (**after decease of 
. in r,>se he shall become entitled to sDch interest *’); Maeety r. Budeon 
i 1617V 2 Mer. 13oV' in case E. should sorvive my wife,*' the ufe tenant); 
QiUef>don v. Love (1843). 2 Hare. 355, 369. 871; Bey v. Bey (1853). 4 
De 0. M. 6t G. 73,79 ('^in ease annuitants or any of them shall survive 
K."); WaUcer v. S^peen (1855). 1 K. 6c J. 713; Be SmUKe {Betty} 
Tmiie (1 sisfi), L. E. 1 £q. 79 (** in case of the death of £. daring the life of 
J. *'); SdwvorfA n Edgeworth (I860}, L. E. 4 H. L. 35 (** in ease E. should 
come to Um possesnon of the said estate'*); CheUew v. JfoHMi (1878). 
88 L. T. 662. 664; Leadhealer y. Croee (1876), 2 Q. B. D. 18, 22; and 
ooiBpars BremAs ?. Pries (1838), 5 Biag. (k, c.) 87 i Bs BHgkf, Blight v. 
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ia snob terns toay be vested, the condHion upon which the gift is 

S deot most involve no inddent bat wh&t ia essential to the 
B or determinatioD of the interests previously limited (<i), 
end must be e^oivalent to ** sabject to the interests previously 
given "(<); U any saperadded condition, not connocted with the 
previous limitation, is imposed by the teetatcr, that condition must 
be lai£lled prior to vesting (/). 

1463. If an ultimate gift is made to Uke effect on tbu failure of 
a preceding gift in a p^icular manner, hut the court can gather 
that the meaning of the testator is that the nitiinate limitation 
should take effect on the failure of the preceding gift in any manner 
whatever, then, although the language in which the ultimate gift is 
expressed does not in terms apply to the event which has happened, 
the altimate gift takes effect, and the particular manner of failure 
of the preceding gift is not a condition precedent to vesting (y). 

• Thin principle does not, however, enahle a gift over to take effect 
on an event not provided for where the prior donees come into 
existence and satisfy the conditions of their gift during the life of 
the testator, and the failure of the prior gift is duo to lapse by the 
deaths of the prior donees in the life of the testator (ft). 


Earinoll (1S80), IZ Ch. D. S5S. ** ft U impowiblo to aunex to an estate 
previously clnarly given aa additional condition from words which are 
capable of being rendered hisierioally, that is, which may bo inteiprvf.td 
aa a doHoriptioD only of what most oeour before the eatato isiveu Xu I'le 
porson in remainder cau ariie*' {^dpewerth v. (186S), L. K. i 

il. L. 35, fsr Lord WUTBvur, at p. 41). The principle may be applied 
not only where iho ooutiugeacy iu quration ia a condition subsequent for 
the dehvminatian of the previous gift, but whore it ia a eooditioo preoedont 
to that gift {H9 Sanforik^i IftU, 119011 W. N. 152). A gift in default of 
appointment under a p<iwor is not of itself cenliogent on the oxpreise of 
that power: as to tbo divesting of such jrifts l y appointmeota under the 
power, SCO title Powxns, Vol XXHL. p. 45. 

(d) JifaddMon y. Chapman (I95S). 4 S. A J 709, per Wood, y.*C., at 
p, 718 ; v. M Kay, [1901JI 1. B. 109, 120. 

(s) *‘Tho true way of totting liiuitatious of this nature ia this: Can 
the words which in form import contiogenry bo woad as equivalont to 
'subject to the interests previously limited"' {Eaddi»on v. Chapman^ 
supra. p«r Woou, V.*C.. at p. 719, affirmed (iS69). 3 D« (I. & f. C39$ 
i2s 5mifA v. iforiiw (1S8.5), 53 L. T. 34.per Kat, J., at p. 35; 

Bs jSrsttftfmsni. BaberUon v. [lOOlj 2 Cb. 784. 

798; compare Bird$ v. Aii^yfNo. 1) <1857), 24 ll»’av-616), 

</) Maddi$ati r. Chapman, svpro, at p. 720; Hdgatorth v. Ed^wvrih, 
twpra, pfr Lord Hathbrlet, L.C., at p. 40; iferehoM Jiank of Cnnwln v. 
iL«r/er (1885). 13 Canada Supreme Court Eeporte. 515 (the words if thtm 
living " there added a ooutingttcy because they were otherwise redundant). 

(a) Jonoi V. Weitcemb (1711), jpree. Ch. 315; Preitwidgo v. Qro<mbridg4 
(18^). 6 Sim. 171; Lenox v. Lenox (1839), 10 Sim. 400, 4f>8; ITmw t. 
AaoravedBOO), 8 H.L. Cas. 1S3, 200$ SiChoppelta 7*91111(1862). lOW. B. 
673: and see Fahasslsy v. Toasfcaw (1867). 1 De 0. & J. 1)4,1^. The 
le^iQg case, that of and Coponiui (a c. 68). Cicero, Oiatio pro 

C«duiLc. IS.eitedinlfiiwv. Aagraoe. supra, prr Lord Cam raxu.,L.C.. at 

^ 200; ffoU V, fFarrm (1801), 9 H. L. 420, 429. 430, affirtniiig 
arm v. Enddli, Bali v. Warrtn (1858). 4 K. & J. OOfh 610, where 
the ease of Cuw$ and Oepoww. mw, U fully qaetod. 

(h) As. for iustanoe, where the gilt over is on death tbo prior donee 
bttom attaining twenty*one, of satisfying some other eoaditioD wh4^ is 
utiiftad during the teatator'i life v. Goa^h (178Q), 3 Bro. C. C. 

196. n.; 4 Term Rep. 707, n .; Iho v. Brohawf (1791), 3 Bro. G. C« 
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1464* Id all tbeee cases it is neceasa^ to find in the will and the 
Coldhioatl nature of the provision some indication of the intention of the 
Qlfti. testator to this effect (i); the event upon which the gift over is 
Bsitrietictt oo ^11^^ to come into operation, as well as upon the events expreaslj 
tbif euwo of mentioned in the will, must be an event implied by, if not expresel; 
MoKTwtioo. indicated by, tbe will (k). 

tumpkm 9t Thus, if there is a conditional limitation over of an estate defeat* 
tppiiciUoA, ^ pjjQf absolute interest, and tbe latter by any means whatever 
is out of the way, the snbeeqoent limitation may take effect (f). 
Again, where there is a prior articular intereet given, with 
remainder to a person unborn, and on the death of the donee in 
remainder, or on his death onder age, there is a gift over, then, 
though the unborn person never came into existence (fn) and so 
eould not literally fulfil the condition of dying, or dying under 
twenty>one, it is inferred that the gift over is to take effect (n), 
whenever it can do eo in immediate succession to tbe prior 


803 : 4 Tens Bep. 706; Bumber$ion4 v. (1813), 1 Ves. A B. 385 ; 

Cog V. ¥ark9r (1855), 22 Beav. ISS). Id WiUiamt t. CAitty, CAiny v. 
Okilly (1707), 3 Ves. 545, the coDlrsry ocntenUoD wm abaudoood. These 
esses were explained in AeUdl v. Asttefi (1871), 5 1. B. K^. 298, 305i 
The ume rule applies in a case whore the prior donees arc a class {Droohnan 
T. (18?2)rL. B. 7 £xoh. 271, approvuig Tarhuek v. Tarbuck (1830), 
4 L. J. (CR.) ISO); aod it appears to epply to a gift by way of 
subatitutioo (see p. 720, atUe), where the eventa giving rise to tbe sub¬ 
stitutional gift do not happen (see UowMa v. Sim (1S6S), 2 De G. A J. 
161, 0. A., psr TuaMDR, L.J., at p. 164). Tbe fact that the prior gift fails 
by reason of some rale of law, such as the law of mortmain, may not, 
however, prevent tbe gift over from taking effect according to this 
principle {BaU v. ffome (1061), 0 H. L. ('as. 420, disapproving A.^Q. v. 
/lodpsoa (1846), 16 8im. 14A and PkilpoU v. St. OwrgtU BapUcl (1856), 
21 Bcav. 134, reversed on another Mint (1867), 6 U. L. Caa. 338). As to 
cases where the event provided for^ppena, and the prior donee dies in 
the life of the teetator, seo p. 706. aar«. 

(i) Bs TftdwU, Jiffray v. TndtctU, [1891] 2 Ch. 640, C. A., per Bowsk, 
L.J., at p. 656; and see Bdsfvood v. J^oekwood (1867), L. B. 3 £q. 487, 
402; Pnd9 v. f<»hi 0858), 3 Do G. A J. 252, 267, C. A. 

(k) Undfirwod V. Ifttio (1855), 4 De Q. M. A Q. 633; McCarthy v. 
jr*Oo«ay(1878). 1 L. B. Ir. ISO, 196, 107. 

(l) v. Iford (1750), 1 Yes. Sm. 420; B$ Skep^d't Trwlf (1854), 
1 K. A J. 260, 276; Bomet V. /ewawt (1866), L. B. 2 £q. 448. 451 ; 

V. BdmMrtk (I860), L. K. 4 H. L. 36, 40; see also Be Orttn^i 
£«lafe(ia60).ll5rew.A am.68; TfMst«(1865),L. B.) Eg. 

70, 83. 

(«) See Fester v. Cook (1801), 3 Bro. C. 0. 347 (child stiU-bom: gift 
^ver literally took eff^). 

(w) Jem V. Wt^cffmh (17tl)| Free. Ch. 316 (to child testator's wife was 
tUon inennU with, there beiu no such child); Andrtvf d. Jotter v. 
Fulham (1738), 2 Stra. 1092; OaBieer d. FaOata v. Iftchett (1741), 1 Wils. 
106 (against the opinion of the Court of Common Pleas on the same will in 
Bof d. Fafibom v. ^iekett (1741), Willes, 303; as to these cases, see Frog- 
D ro m tan^T, go lyda y (l76S), 3 Barr. 1618, per Lord MAJfamLL», 
C.J.. St p. 1624; and note p. 805. post); underwood v. Wine, 
supra, at p. 663; Fonnerom t t. roMwrvMflW^). 3 Atk. 314: Siatham v. 
Bm (1774), Cowp. 40. So where the prior donees are a oIsm (ifeodows 
▼. ftrnr (ure), 1 Te^daB. 124; Ifatvovv. Joiwj, Fawofttv. Joaei (1813), 
IVea. A B.3U: MaMnnenr.Foofk (1833), f Uy. A K. 302; Ftlioa v. 
JTou^ (18^), 2 Beav. 307; IW d. Bwn v. (1852). 18 Q. B. 224, 

too, Et. CSk.. afflnsed, i«5 iiofi. Boer$ v. Chotis# (1850), 7 H. L. Cas. 531; 

(1866), I Drew. A 8ia. 464; Beardshyv. BrpiiM(] 885 ), 
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limitatioD ia the manner of a remainder (e). In caeee where a gift 
ie made with an obligation imposed on the donoe to do some act, OondWpntf 
with a gift oyer in d^anlt of performance, then it is inferred that CHfta. 
the ^t orer is also to take effect if the donee dies in the teatator'a 
lifetime without having performed the condition (p) or bile to 
come into existence (j). 

Where the testator makes a gift to a woman of an intoreet for Gift ow oo 
her life if she so long remains unmarried, and then directs that in ta^rUmm 
the event of her marrying the property shall go over to another, 
without more, then the gift over takes effect upon the determination 
of her estate, whether she marries again or not; upon her marriage, 
if she marries, and upon her death, if not(r). Conversely where 
the first gift is doting widowhood, and the gift over is on death, 
the oourt infers that the gift over is to take effect also on 
remarriage (i). 

So, too, where, after a gift to one person for bis life or until some Btaknpt«r 
event such as bankruptcy, there is a gift over on some of eucb wUmUi 
events, but the other events aro ignored by the testator, the court 
infers that the gift over is also to take effect on death or on tlie 
other events, in a case where the inference is consistent with the 
whole wUl(t). 


S in Bv€r$ V. (UC9), 7 H. L. Css. 631. 649. 6C5. tbs tvtn uf 

V€f d. FiJ&ain ▼. IFicUn {1741), 1 Wils. 106, is exnlsinod m based on 
the dectrincs relating to eontingsnt Tonaiudem; ana the gilt in Kvt 
V. Cltallit, was held valid and able to take offeot as a eoatlu'’(**:t 

remainder. Ihe doctrme does not apply to a gift over by way 
executory devise, tboeoutingenoieiio wlnohoanoot t^spUtso as aoourately 
to correspond with the events that bare happened (cfoiisock v. Walton, 
[1902] A. 0. 14). It appliea, however, to limitations of peraoDal estate 
wUch may take effect immediately on the teminaiiAn of prior limitations 
in the manner of a reaiaioder {Jones v. (1711), rac. 316). 

(p) Aeelpn ▼. tford (1760), 1 Ves. Sen. 4Xi) 'devise on eondition prior 
devisee gave a release, and if he neglected, iht-i over); Dot d. Wetu t. 
8eoU {1614), 3 M. & S. 300 (devise on condition of assaring certain 
lands in a certain manner, and in default, then over); Uniervoci v. Wing 
(1666), 4 De 6. M. it G. 633. 662,663. 

(tf) ScatioTWod V. Edgt (1696), 1 Salk. 229. » 

(r) BrcM V. Cutter (1681), T. Kaym. 427 ; Lntford t. Olieeke (1683). 3 
Lev. 126; Jordan t. ffcUikMi (1763). Amb. 209; Gordon ▼. Adolfhnt 
(1769), 3 Bro. Pari. (Das. 306; ifeediv. If ood (1664). 19 Beav. 216; Btovm 
r Hammond (1656), John. 210; Brora T. Jarvis (1860], 2 De G. V. U J. 
166; IfalpolsT. Domett (1862), 1 New Bep. 160; Baton v. Bewttt (1862). 2 
Drew. &5in. 184; IfordrowT. (7«^)teld (1864), 10 Jur. (v. S.) 194 ; Vndef 
kiUv. Bodaii(1876), 2Ch. r).4H 497; Bo Maoon, Jfosonv. ifoson, [1910] 
1 Ch. 695, C. A.; So Cant, Buff ▼. Sivero (1890), 63 L. T. 748; sad so# 
O'Donoghut T. O'Donogkuo, [1906] 11. R. 462 (setUument). This dootrino 
was held not to extena to a gift dvm to the woman with other perMna on 
her remarriage, so as to m^e it take effect on her death, in Poe t. Bolter 
(1832), 6 Slim 411; but thia caee ia said to be wrongly Redded in flwderMQ 
V. Bodon, MTU, andhMnot been followed in Wardroporr. supra, 

ind Bcarborongk ▼. Soairhorougk (1886), 66 L. T. 861. 

(s) BoMfWH ▼. OfSM (1662), 16 Beav. 26: Btanjord y. Stanford 
(1866), 24 CnTb. SOI; Bo Dear, ffsl^ v. Dear (1889), 68 L. J. (CS.) C39 ; 
Btasasr T. Bodghinoon (1908), 73 L. J. (ca.) 179, 183, n,and see 5s 
OarUten (1909). 26 New Zealand Law Eeports, 1066; and compare 
p, 718. oate. as to the sscertaioment of a oUss on such eMta. OoiUro, as 
to atetlement iitisr eises, 5s Wystt, Gswoa v. Wyott (1889^ 60 L T. 9f0. 

(I) Bkkoo T. ElcU$ (1866), 3 Drew. 441 (gilt until hankrapM; gift 
over on death implied): 5s ffsatea, BUis v. Soaton, [191U 1 Ch« 614 
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.145S. A gift orer or oUi«r cUnse may ba an indieatbn of 
qitootion more or les^ Taio^le according to the context and the 
mrcamatancea (a). Ambiguoos words in an origina] gilt may be 
explained by unambignoQs words in a gift over (b) or other sab- 
seqoent clause (e); bat where the words in an original gift are 
plain and unambiguous taken by themselves, a gift over confined 
to one particular event does not compel the court to place a forced 
QonstructioD upon tbe original gift (d). 

A gift to a donee at a specified age, followed by a gift over on 
his death before that age without issuop is primd /ocic vested 
independently of that age (c). 

1486. In a case where the conrt finds an intention expressed 
that a person claiming under the testator as on intestacy shall not 
take in any event, but the testator hae only expressly provided for 
other persons to take in certain contingoncies, the latter con¬ 
tingencies may soinetitnee be disregarded as conditions precedent, and 
the gift in the will may take effect as a vested interest in all events (/). 

Except in such cases, however, the title of the hoir-at-Iaw or 
person claiming on a failure of tbe gift or for want of disposition 
by the testator is not excluded merely by reason that tbe testator 
has not contemplated all contingencies; such person takes on every 
event that the testator has not provided for(y). 

(gift until the should receive a legacy); oompsro fU Akerofif$ HettUment, 
SobfrU T. Akereed. [ISOSj 3 Ch. 303, C. A. (gift over ou banhniptcj 
implied). dittiogaUhing Be TfedweU, jejfroy v. TredweU^ [ISVJ] 2 Cli. 640. 
The diitinetion m aU thcM oases is between s limitstioa for s dellnite period 
with a gift over on eomo of tbe events doOui&g that period* wbon tbe above 
rules may apply, aud a limitstion followed by so executory gift over on 
any colUtorsi contingency, which is to deiennine the first estate sooner 
than it would otherwise be determined (SkfJUU v. Orrery (Lord) (1746), 3 
Atk.m286s ralpolsv. LaslsU (1SC2). iK^ Rep. 

(a) BougXiow V. i/owt (1644), I ColJ. 26. per Kh 
p. 44. 

(ft) Ralph V. Oarnck (1679), 11 Ch. D. 673, 864. C. A.; and see Judd v. 
/«dd(1830), 3 Siin.625, reconsidered in Rsaferv. jtedd(1633). 4Siin. 466. 

(e) As, for inatanoe, an adranoemsat clause or hotchpot clause, as in 
Tiviop T. ifitti (1639^, 1 Baav. 316; i/amsMi v. Orimeped (1849). 12 
Rear. 193, 199, differently reported 16 L. J. (cs.) 465; Walker v. ^tmpson 
(1656), 1 K/A J. 713, 720: snd tee Rs Jacob’s WiU (1861), 7 Jur. (n. s.) 
302 : Rs fwnioy, farnsy v. famsy. [1699] 2 ('h. 739. 746. 746 (proviiioD 
for interest os the reipeotive portions of children until they attained 
tweoty*five, and gift over of the *' share of a ohild not attaining 
twenty-five to a ftrauer). 

(d) Re Rowliasom uiU T. FtUoi, [1909] 2 Ck. 36, 39; snd see Walker 
W. Jfowor (1662). 16 Beav. 366. 

(s) Rfoad V. WiUiame (1834), S My. A E. 411, psr Leach. M.B.. at 

t . 417: "If. upon a death under” (the specified age], "issue was 
ft, then the gift over is not to take place ”; Jfytfoa v. Roodls (1834). 6 
ffiiD. 4^s Pkippe y. Ackere (1842). 9 Cl. 4s Fin. 663, H. L., where the 
ftuestioi^ addrMeed*^te the judges emitted the wotds ** without leering 
meat, ' in order, apparently, to have the ease of X>ss d. Raa< v. Jfom 
11111). U East, 601 (a case of real estate; seen. §07, post), raconsidered; 
ITetk^U V. FsOsrslK 1663), 1 De 0. J. k 6m. 184; Wkitler t. Bremridfe 
<1664), L R. I £^. 736 (remdue; gift over on donee not atiaiiuDg 
•PmIM •«« or 1 mm) : 0‘£«i% W«Uk (1871).«I- R. Eq. 

«M: Bt CTntu (1878). 1. R. )« £q. 8JU. 

(/) Rradfoid v. Folsy (1776), Doug. (s. b.) 63 (heir-at-law). For easd 
•f excluBOii of next of kin, see note («), p. 516. ante. 

(g) Amktntr. LyNoa (1726), 6 Bro. Pari. Gas. 354; Sheffield r.Orretf 


160). 

26. per ICmiout BavcB. V. C., st 
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{{L) ChMiM to Bml EfkxU. \ 

1457. The priDcipal rule as (o real estate is the rule ef law 
that a legal limitatiou (k) wliich in its inception can operate as a 
remainder shall be allowed to do so (i), and apart {rom statute (i) 
shall not operate as an executory demise. The court is unwilling 
to hold that the estate in tee ia in abeyance ({)• 

1468. Tho gift may be vested, where it may take effect as a 
remainder and the oontin^neies described are those on which tlte 
preceding intereste detenu me and tlio gift should come into posses- 
0 ion(m). Thus, the words in default of issue ’’ or ** in default o( 
such issue ” introducing a gift after an estate tail are considered and 
used as apt words for iutrc^ucing a remainder, and not as words of 
contingency (n), and may be so even after gifts for life only to the 
issue ( 0 ); and the gift may take effect although issue has come into 
existence and failed (p). 

Similarly, where r^ estate is devised to a person and his heirs or 
to a person generally when or if he shall attain a specified age, the 
circumstance that a prior estate to endure pending hie attainment 
of that ago has been given to some other person, either for the 
benefit of the Bubse^juoiit devisee himself, whether generally or in a 
particular manner, as for his education and maintenance (g), or for 
the benefit of tlie prior devisee or other persons (r), is an indication 

{Lord) (1745K 3 Aik. 282, 2S5, 28C: i>9« d. VMtyy. (17881 8 

Term Hop. 209. 218; v. .SmU(l8l7). 0 Dow, 22, U. L. x 

V. Viark€ (1837), 2 Y. & C. (EX.) 572. 

(k) As to a doubt with regord to the effect o! the Land Traaefer Act, 
1897 (60 k SI Viot. 6. 65). ou the existence of loch lizniteiioni hi a will 
subject to the Act. see title l^RrxTUJTiis. Vol. XXll.,p. $14, aote(e)s 
and compare etc. Vo.^Ud.T.tou^knan, [1912] 

Vioterian Law Reporte. 269. p$r 1’Bbcsitt, 3.. st p. 2S3. 

(i) ThU ii ksoeuaft the rufo iu Puufcy v. Jio^t (1671). 8 Saund. 880; 
seettUe Heal Vuufsutt anu i^iattbls Bea. Vol. XXIV,, p. 2$9. As 
to this rule buing iudependeut ul iiiteiitioB, seti p. 66$. ant$. 

(k) Real Froperty Act. 1845 (8 4s 9 Viot. o. 106). s. 8; CODtiDgent 
Kemaiuders Act. 1877(40 & 41 Viet. e. 38). s. 1; eeo. gSDcraily, title 
IUalFeofehtt ano CaArrau Real, Vol. XXl>h. tip. 225, 226. 

(l) Paarfct v. Mcseloy (ISSO), 5 App.i^M. 7X4, per Lord Ssi3orue,L.C.» 
at p. 721. 

(») Borailoa'c Ca$$ (1587). 3 Co. Uep. 19 a; Tudor, L. C. Real Prop;, 
4th ed., p. 427; Ijoadbeakr r. C*ro«A (1876). 2 Q. B. D. \6 (if donees in tall 
^‘should die*’ witlioat leOTiog lawful iwue lea Wag subeequent donees 
■urriving); see the general rule, p. 802. anU. 

(a) WhiU V. Summert, [1908] t Ch. 256, per TAuaKB, at p. 27L 

(e) Oo^rigki d. Xloyd v. Jone$ (1815). 4 M. & S. 88. 

(«) Z^e d. Dacn (6an%o$i)j, Ihm (Dowager 1 Bos.dcP. 

250; Lewi$ d. Ormond y. Watore (1805), 6 East, 836; AthDg v. Aehtep 
(1833), 6 Sim. $58. $6$. 

io\ GoodktU d. Heyward v. Wkitbg (1757), 1 Barr. ^; Dem d# Sattm- 
ikwaiUr. datUrikwaiU (1765), 1 Wm. Bl. 5X9; 5teaSf t. 8iartk§{Wm. 
ISVes. 491; GoodliUea. IfeveUv. Parker (1813), I M. 4s 8. 692 (renewable 
leaseholds); ITorterv.ffw(skiMo«(lS2$), 1 B.AC.721;B.C.(l88l).aMoose 
(c. p.), 143; iAw d. Cadogam v. Pwart (1838). 7 Ad. 4e El 686, 603. 686; 
Jaekionr. Jfanori6aske(1841), ISSim. 93; ffrerM v. Puffer(IMI), 8 Y. 4&C. 
Cfa.CM. 6X7.522; iCilfoyv.irtlrM( 1844). 14 Sim.48 (blended food); BM 
▼. Bird (1842), e dor. 1030; Be JCoSIrtMi (1864). 10 JNXr. 8 ) 915. 

(r) Benwloa'e Cate (1567), 8 Co. Rep. I9a; Taylor d. Bmctk v.BtddoB 
(1678), 8 Med. Rep. 269; JfoiMileld t. Bsyerd (1713), 1 Eq. Car. Abr. 194, 
pL 4; He# d. Morriif. Vndordewn (1741), WUteA 898 1 i>ee d. Whoedon v. 
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tb&t tbs attsinmsst of tbst age is not the time when the estate is 
to vest, bat ia an erent on the happening of which tbs estate, already 
veated, is either to come into poaaeseion or to be di7ested(i). 

On the otW band, a devise, after a prior gift for life, to a 
child of the life teoatit or other donee if attaining a specified age ia 
not made vested merely by the fact that it is expressed to take effect 

from and after " the death of the life tenant (f), although this 
expreesion may be of importance if there are other indications of 
such an intention (a). 

1459. An inference that the gift is vested is drawn, in a suitable 
context (6), from the eireumstance that the estate is ^ven over in 
the event of the first devisee dying under the specified age with 
or without other contingencies, even where there is no express 
provision for the meantime (c). This is on the ground that the 

Ua (17SS). 3 Term Hop. 41 ; rarkin v. Knvjhi (1H4G), 13 Sitn. S3. $6; 
Jnmes v. Wynjord {Lord) (1832), 1 Sm. & (•. 40; com pare ffoek v. Taylof 
(1706), 2 Vcm. 661 (maintonaoce until placed oat apprentice). 

(i) i'ikfppf V. Ack^$ (1842), 9 Cl. 6; Fm. 583, H. L.,p4r Tiki>al, C.J., at 

p. 601. 

<() Alwirul^ T. (1866), 16 C. B. 69; Re WiHianu, Svfne^r v. 

Bf^Aou44 (1886), 64 L. T. 831; fU Jcl>Wi,Jcbeont.Rickard4^ (1889). 44 
Ch. D. 154. 

(o) Andrew ▼. Andrew (1876), 1 Ch. D. 410,0. A., where, as pointed out 
in Re Jobron, Job*9n v. fticaardson. •upm, per North, J.. at p. 168, (here 
wa^ a gift over in default of t he teneet for life having aeon; J^eJdmer(1884). 
61 h. T. 596; compare rnlAava v. Vernon (1861). 29 Bear. 604, 617. In 
dimmonde v. Cock (1861), 29 B«*v. 456. the condition as to age was held to 
1^ subsequent in tb« particalar coutext. 

{h) Tbo rule is inapplicable where t))e context is uoHUitnble, as where 
there is an express direction as to Touting, or the specified age is an element 
in the defM^riptioa of tbe donee (RaArriTv. huehanon (1838), 7 8in). 628 ; 
lUU T. rrtfeWd (1848), 5 Hare, 667 ; BUtyrove ▼. i7ano<^ (1848), 16 
Sim. 371). 

(4) Kdwarde ▼. Hammond (1683), 37 ^t. 132 ; 1 Bos. 4e P. (n. r.) 324, n. 
(somnder of oopjbolda: remainder to eldest sen and his hein, if be live 
to attain Iwentj'One; if he die before twrnty-oue, to eumnderor and his 
beiis); Hrom^Seidv. Ofowdor(1805), IBos. 6cP. (K. K.) 313, affirmed (1811), 
}I. Jt. (see 14 East. 604) (remainder to J. B. if he should attain twenty* 
one. but in case be died under twenty-one and C., D. should survive him, 
oTor); i>os d. Booke v. A'oveU (1813), 1 M. 4r S. 327, affirmed, enb nom. 
RandoU T. The d. Roake (1817), 5 Pow, 202, H. L. (remainder to R.'e 
ciiildren equally at twenty-one; but if only one child shoald live to attain 
such age. to him or her, at tw«Qty^>ne; and in caso R. died without lawful 
tssuo. nr inch issue should die Mfore twenty-one, over); Dos d. Hunt v, 
ifoors (1811), 14 East, 601 (immediate devise to M. whoti he attained 
twenty-one. but in case be died before twenty-one, over); Farmer v. 
FrmeU (1824). 2 Bing. 151; (1826). 2 Sim. k St. 606 (^ of residue, in 
remainder after life eatates to A. and B., to ehildren of B.living at death of 
survivor of A. and B. equally when and as they rrepeotively attain twenty- 
four; but in case there sh^ be no such issue, or being such all shall die 
without lawful issue under twenty*foar, over); Doe d. DoBoy v. fTard (1639) 
9 Ad. A EL 582 (remainder to such of A.'s children as she now has or may 
We. sdna at twen'ty-thxee, danghters at twenty-one; and in esae of the 
daath of any child or ehildiea, if a son under twerty-thiee. and il a dau^ter 
mdar twenty-one, over to the survivors; and hi ease only one diild ate., 
la neb chftd so attaining neb age]; PItpps v. Ackm, npra; 9. C. 
(1685), 3 CL k Fhr. *701, 716, H. ll (trust for A. when and so soon 
aa he should ^ttaiH twenty-one; but in esse he shoald die before ho 
should attain twenty-one, without leaving issue of his body, over); 
Hepwoftb V. SeaU (1855), 1 Jor. (x. s.) 698 (trust for H. and bis hein 
if'Be shotU attain twen^-oo^ and if ho should die before twenty «oo^ 
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eoort diflooTen an intention that the first deyiaee sh^d taka 
all that the testator has to gipe, exo^t wbatsTer interest the person 
claiming under the devise over is entitled to, Tvluch gives the first 
devieee the immediate interest subject to being divested under the 

S 'ft over(d). There is no difference in this reepecl with rogard to 
gal or equitable interests (e)» or with regard to devisee to 
individuals or to classes {/). 

A similar inforence has been mado where the original gift was 
appareotl;)^ contingent on surviving a life tenant, but tliere was a 
gilt over if the donee should die in the lifetime of the life tenant 
without leaving issue (,7). It is diOicult to make such an inference 
where the gift over is contingent on an event which cannot Uap]>en 
until after the death of the brat taker (h), or has no relation to the 
first taker's interest (i), or if the attainment of a specified age is 
part of the description of the donee, or otherwise Uie descrif^tion of 
the donee itself contains a contingency; in such cases a gift in tho 
interim or a gift over has no effect in making the gift vanted (a). 
Particularly, there is a difference (b) betwoen a gift to nuch a |)ersfui 
as attains, or to Hucb of u numUir of i^emons as aitnin, a sih^cKUkI 

ov«r); cud nw A*« S Ontario JiSw noiM»rtx.4e. th4 d. 

V. IVcrd (1K50), 9 Ad> A Kl. SS2. liuwcver, apposn to ho docidcti oti U10 
ground that by the form of iLo origin^ gift the devise was vesled cl hirtla 
witli a poKtpoued time of enjoyment (Mop. TOO.caCtf); and it was said that 
the devwe over to the other chUdron did oot make Hiioh a distinctiem as 
to eecagH from the auikority of Oot il. lUtokt v. (ISIS). 1 M. tk d. 

327; sec Dot d. DoUof v. frard, fHom. at p. 000 In Ohippt t. Atk^rt 
(1842). 0 ti Ofc Fin. 5S3, H. L.. tne question addn«sod to theji^dKOs 
omitt^ the words *' without leaving iMue of his body." so that the finnta- 
tions tiibruitlffd to theiu were similar to the limitations in Dot d. Hunt v. 
jkoofs (1811), 14 East. sol. which hod heon dnobted In Phiyjttr. Acktrt 
(1835), 3 CL & Fin. 702, H. L., per £x»rd JIrovokam, at pp. 71»'». 716 ; 00 
importance appears to have been attached to the omitted wor^ in the 
speeobos in the House of I^orda. These ess4*< «rere cited with approval in 
Sotrton V. Bwifnlow (£arl) (1869)» 4 U. li. Cw 1. at pp. 224, 225. 220. 

(d) 7. Aeker/it (1842), 9 CL ^ Fin. 68.1. H. L.. per TlNUAL. O.J., 

at pp. 091> 592 ; BuU v. Pritclard (1840). 5 Haro. 507. ptr WiuiuM. VM'., 
at p. 571. adopt^ in BmUon v. Be^rii (1063), 9 Do G. M. U G. 008. ptr 
Turkkh. L.J.. at p. 613. • 

(s) rhippe V. Xskerf (1842), 9 Cl. 4c Fin. 5S3» 11. L.,}Mr Lord lliuiuonAii, 
at p. 699 ; Sionley t. StonUp (1609). 16 Ves. 491 (oxwuViry trust). 

(/) Dctd.Hoakev. Now«U,»wpra; Dotd.JJoUeyj.W^, repra, at p. 607. 
(9) Finch T. Lime (1870), L. R. (0 Kq. 601 (life inU'rMt to wife, and 
after her death to H. if living at death of wife, but if abc should die in 
lifetime of wife without leaving issue sorviviog). But a gift over on the 
dea^ of tbe donee before the tenant for life, simply and without any 
further contingency, does not raise the same InfereDoe (Dos d. Ploimer t. 
SondatMte (IBOO), 2 Bos. k P. 289). As to the efCect of pits at a 
speciAed age followed by a gift over on death under the speviBed age 
without issue, see p. SOS, anU. 

(A) L*S$ira%ct v. L'Ettnnge (1890). 25 L. R. Ir. 399, 417, C. A. • 

(i) Frict V. SoO (1868), L. R. 6 Eq. 399.409 (" the toutingency.whkh is 
inf^ttcod doee not fit in with tiie prior intertat given "). 

(a) DuffiM V. DnffiM (1829). 9 Bli. (M. s.) 260. 939, B. L.; FttHng v. 
AUen (1643). 12 M. t W.*279; SmU v. Prifshord(U46). 6 Hare, S67. 67L 
572; BoUntt v. Prsseofl (1864), 10 Jur. (N. s.) 607; Bkodtttr. Whitehead 
(1866). 2 Drew, k 8m. 532.596; Frict v. BaU, twora. at p. 402. 

(5) Dos d. DoUsy t. TFard. tupra, at pp. 605. 606 v BMict v. FruooU', 
rapfu. per Wood, T.-C.. at p. 619; Be Brme, FnhUc Trutiet v. ifah«y. 
llvllj I Oh. 693. ptr Parxar. J.,at p. 699 ; see. howwver. Be Mid^Kmrt 
Atk 1856, Bx park Qtpm (1669). doha. W, m. 
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Agd(e), and a gift 4o all thosa peraotu at that aga (d)» or vKo attdn 
that age (t); the Utter fonns oi gift ein moch more eaailj be 
ooDBtraed aa vested»etipeeially if they take effect aa remainders. 

1460. The rules applicable to real estate apply also to a fand, 
whether entirely eompoeed of personal estate or a mixed fund, 
wbid} is direeted to be converted into real estate (/). 

A trust for sale of real estate, and for payment of the proceeds 
to certain donees, aHcertained without reference to the time or other 
features of the sale, where the sale is merely for the purpose of 
division, and for the convenience of the estate, does not make the 
sale a condition precedent to vesting of their interests (p). 

(iii.) Ctuumi Ajtplicohk to Logaeia otU 0 / FtnoHol EdaXt, 

1461. the following rules apply to specific legacies of personal 


(e) 8oeb a devise was held coDlingont on at tain in iho spociAed age in 
limitatioRi couitmed as operating as contingoot reuiaiudcn in Braei€ft- 
k«ry ▼. Gibtoiw (1876). % Ob. D. 417 ; ^ymss v. Sgiut, {1896] 1 Ch. 272; 
WkiU ▼. (190Sj 2 Cb. 268 ; and in gifts o|>crattng aa eiecutory 

Umiutioas iu Ho Finch, Abbu$ v. (ISSl), 17 Cb. D. 211 (vquitablo 

oatate); Bo Ltcknm and Licyd (1881), 18 Ch. D. 524 ; HiUo v. Jarvio 
(1883), 24 Ch.D. 833; Doan v. Dean, [1891] 3 Cb. 150; Be Boumo.Bymor 
V. Eanlog (1887), 56 L. T. 388. 

(d) ^^amerT. f’r<M<t«(]S24). gBing. 161; S. C. (1826). 2 Sini. & St. 
605; Doo d. Z>olZ«y t. Ward (1839), 9 Ad. & £1. 683; AU\taUr t. AttvaUr 
(1863). 18 Bear. 830. 

(«) Such a gift rested at birib, subject to be divested 00 failure to 
attain the age in Rilogr. &amsU(1849). 3 De G. 5r Sm. 629, expltined 
in Bo Finch, Abbitf ▼. Bara#)!, enpra, per JesssL, M.R.. at p. 222, as 
decided 00 the ground that a power to grant )eaioi during minorities 
bad no moaning unleii miDors bad an interest; Androw v. Andrew 
(1875), I Ch. D. 410, C. A. (as to which case, see note ( 0 ), p. 808, aoUo ); 
MuokoH y. Baton (1875)» 1 Ch. D. 435, where a reference to children bom 
in due tune after the death of the tenant for life showed that the attain* 
ment of a specified age was not part of the desoription; see Be Finch, 
Afthiw V. Bumog, tujw. The rale of eoostruction on which thmo cases 
were decided depends partly on the law aa to coutiugeut remainders, and 
partly on the principle that as to real estate the courts are unwiiliuc to 
bold the lee to be in abeyance {Poarko y. McteUif (1880), 6 App. Caa. 714, 
por Lord Selborkk, L.C., at p. 721). Even in case of a remamder, such 
words prwwd faoio make the ^t eontingent, and these eases have do 
application to wills where the limitations are not legal remainders 
{Fitting y. AUon (1843), 12 M. & W. 279, 300, 301; ifoWs 7 . ProocoU 
(1864), 10 Jnr. (V. 8.) 607; Bbodssy. WAttsAsad. ouyra ; Percetulv. Pervynd 
(1870). L. R. 9 £q. 386; Bo BddeVo Tr%$io (1871), L. R. 11 Eq. 559; Foorko 
T. Jfosrisy, tupra, at p. 780; Forgnoon v. Forgnoon (1886), 17 L, E. Ir. 
552, 559. 560; and compare Bemi y. Born (1878), 7 Ch. D. 65?; Bo 
Brooko, Brocko y. Brocks, [1894] 1 (A. 43). I^e case of Browtia y. Browns 
0856), 3 Sm. & G. 668 (better reported. 26 h. J. (co.) 635; see Boot v. 
Bonewll (1871), 40 L. J. (CH.) 160, 162, 163), contra, is diupproved in 
iiolinat y. Prescott, swpro, and is said not to be law in Bs WiUiamo, Spencer 
V. firighpMi (1866). 54 L. T. 831. per CniTTr, J., at p. 833. Oimpaie the 
eaaei u » person ahestate, for example, B«fi t. Pritchard (1826). 1 Rum. 
Ill ; Wohoior v. Boddmgton (1858), 36 Bear. 128. 

.JO Bouidon (1896), 1 Keen, 186; Jackson v. Marjoribankt 

(1841), 12 Sim. 99.98. 

if) Parkof T, Sowophf { 1853). I Draw. 488, 496; 4 De Q. M. It G. Ill; 
d m Bo Jl^rris v. Gri5UAs(1884), 26 Ch. D. 601, 902. As to 


an 


^ effect o( trusts for sale tom for remoteneis, see title Pwmmvs. 
v^ XXlIn P. 818; as to the rales applicable to beqaests of the proeeeda 
•f sale of res] estate, m ^ 8U» paot. 
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i oi real eiWe hdd ^ 

40 lat ae chaq[6d m Ooittlood 
pven together with MU. 

4 single de^ription in 


estate, inolnding lees^^ 
on trust for sale (iX andao ^ 

Bueh personal estate. tr^ 

leaseholds or other personal estate, nn^ 
terms such that accordii^ to the oanons above sUled there is a 
t^ted estate conferred in the freeholds, the interests tu the lease¬ 
holds or other porsoiial estate ma^ also be eonsidontd as TORbed« 
although, according to the canons stated below, they would be 
regarded as contingent (it), but tho rules of law as to contmgunt 
remainders in real estate do not prevent efiect being given to the 
intention as bj the personal estate (/)• 


1462- In all cases of legacies given on any future event, whether niMinfitfoA 
certain to hap|)eD or not, the question of vesting is whether the 
gift is wholly dependent on that event (m), so tli^t it must have 
hiippened before any part of the testator'e bounty can attach to the 
legatee 00» or whether the time of payment only is postponed to 
that event; the legatee may take a vested interest at once subject 
to such postponed payment (o). 

1463. Where the gift is a simple gift at a future event, or from Gjftooeuiosa 
and after a future event, or is contained wholly In a direcUon to 
pay, or to divide or to transfer, at or from and aftor a future to^.^ 
event, so that there is no gift except in the direction to pay or 
transfer, the vestiog is ;frtni4 /octV postponed until that event 
happens; and consequently it the legatee dies before that event 
his representatives are priwd Jade not entitled to payment (j>). 

Thus* a legacy to a named person at a certain definite future 


(A) In^am v. Suckling (ISS9), 7 W. R. 380; Rc Uud$on% (1843), Drury 
temp. Sug. 6. 

(i) Rcuarfi Trudi, Be parU fileck (1868), 3 De G. J. 193; Btllain v, 
ilrlUirr (1874), L. R. 18 Kq. 510, 614. 

(A) Farm4r v. Vnndc (1826). 2 Him. ic At. .*»t»6 (residue); TupicoU v, 
A'««c(mi6 (1842), 6 Jur. 766 s t. Gamdt (1849). 3 De G. & 8m. 629; 
JomtT. Wpnfard (/>erd) (1862), 1 8m. it G. 40, 69. 60. 

(I) HoUn$$ T. Pr$$coU (1864), 10 Jur. (K. S.) 607; WkiU v. 

[1908} 2 Oh. 266. 264. , 

(fli) la such cam " the time is Mneied to iho eubetanoe of the gift ** 
(jroaAAottss V. Belme (1783), I Bro. C. C. 298.300). 

(a) if ay v. Wood (1792), 8 Bro, C. C. 471, 473; Looming ▼. ShorroM 
(1842), 2 Hare, 14,19. 

(a) The court adopts the view of the eavil law that such a l^acy is 
Mttem in cafpeadeia ta/uf«fo {Muddioon v. Androm (1747), 1 

Ves. Sen. 69; JfoaAAousc v. Holmo, tnpra, at p. 300; Oiiokott v» 
(1795), 3 Ves. 10. 13). Aoeordingly, if the legatee hno a vested 
interest, but he dies before the date of payment, bis repnaentstivos are 
entitled (Baloman v. Soach (1726), 9 iUp. 204). 

(p) StapUion v.GAsaici(1711),Pw.Ch.317(iheeeooodmloiotfafseeee); 
Loake v.KobinMoni 1827), 2 Mer. 363,pcr QaAWV. lf.U.«at p. 387; Wfibbory, 
Wtkbor (1823), 1 Sim. it 8t. 311 (marriage); Jfumiy f. Tanorod (1840), 10 
Sim. 466 ; Looming v. SkorraU (1842), 2 Hare, 14, 18 s Bruoe o/CkaHion 

E ). 13 dim. 66; Chonoma ▼, Aiolakio (1842), 13 Sim. 71; Lang t. 
(1842), 1 Y. ^ 0. Ch. Csa. 718; Bock v. Bara (1844), 7 Beav. 492 
h case, however, should have been decided otherwise beeaue of the 
iatervening life estate; see Adamo ?. BoharU (1868), 26 Beav. 868. 661); 
Morgan v. JfosMW (1660), 4 De G. Sm. 164 (OMvrtaM) ; Gardinor V, 
Siator (1868), 25 Beav. 609; Ohanao r. Ci^neo (1863). 16 Beav. 672 1 Be 
Ifiaaflast^s TriMf (I860), I Dnw. 4s Sm. 368; LoAo t. Lamk (1867|l 
L. B. 4 £q. 372; Jokndon v, O'AsOl (1879), 3 L. K. Ir. 476, 48t 
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time, without more, ie primd facie oo&tiogeoi, ftod l&e or hie repre- 
eentativoe take no intereat if he diea before that time({). 

A gift, however, to aclaee apon a oontin^cy doesDOtprim^/aM 
render the contingencj applicable to the description of the class (r). 

1464. If the words of the gift express a distinction between the 
gift itself and the event denoting the time of payment, division, or 
transfer (s), and this time is the attainment by the donee of the 
age of twenty*ODe years (Q or other age (a), or is any other event 
which, assuming the requisite duration cd life, mast necessarily 
happen at a determinable time(b), then the gift is pHmi facie (c) not 
contingent in respect of that event (i). The personal representative 
of the don(«e is then entitled to the gift, even if the donee dies before 
attaining thu specified age or before the named event but ie primd 
facie not entitled to payment before the donee himself would have 


(7) V. i>e«(170S), i S*lk. 415(eKUcue<i on other ^ronodi in 
WUHen (1730). Cas. temp. Talb. 117. 124); Drwe ▼. CkarUo* (1S42). IS 
8im. 05, 68; Be Eve, BeUen r. Thempeen (1905), 93 L. T. 235. For cases 
of context to the contrary, see note (6), ««/ra (distinction between gift and 
direction to pay). As to a direction lor peyment witbln a certain time, see 
A'dmuiid«v. Fae^hllSaS). 4Drew. 275; 8. & (1863). 2New Fep. 408.C. A. 

(f) See p. 716. ante. 

(I) As to what is a sufficient dutinction between the gift and the direction 
to pay. toe Be Bnrtholemew (1849). 1 Mac. A G. 354. commented on in 
Loclte ▼. Lamb (1867). L. R. 4 Kq. 372. 380 ; IfiUicm# v. Clark (1851), 
4 Do G. A Sm. 472, whore a distinction was conriderod to exist; Shum 
V. liohbe (1855). 3 Drew. 93; Merry r. HsU{1869). L. R. 8 £q. 619. where 
DO distinction existed; sad see Cooney y. yickoUt (1881), 7 L. R. Ir. 
107. C. A. 

(0 Chamhert T. JeoJJrey (1710), 2 £q. Gas. Abr. 641. pi. 9; Bkey ▼. 
;fafnc«(18i8). 3Mer. 335; Fmca t. (1839), I Beav. 319; Lieterr, 
Brtuiky (1841). 1 Hare, 10, 12 (''to my four children, to bo paid them 
whon or if they attain twenty.ons '*); ITtUMms t. Clark, eupra; 
UkriMp^ T. (1862), 31 Beav. 426. 

(a) Farmer y. Fromcie (1826), 2 Sun. A St. G05; Bleaee ▼. Bnrgh (1840h 
2 Bear. 221; i8o«iii4rM t. ^o«m4rM(1865), 34 Bear. 432. Such poetpooe* 
Dout of enjoyment after his majority may be voidable by the donee; see 
p. 588, anU. 

(b) Sidney y. Vaufhfn (1721), 2 Bro. Pari. Cas. 254 (six months after 
torviog apprentioesbip); Ckaffen t. AM (1839). 3 Jar. 578 (when youngest 
attained twenty^one); and aee the oaaea of a gift with a direction to pay 
at a certain fixed time after the testator^s death {^Mdofi y. Aftcldon (1739). 
9 Mod. Rep. 211; Jaekeon y. Jaekeon (1749). 1 Vas. Sen. 217 ; Leeming y. 
5berrati(1842). 2 Hare, 14,19. 20; Bromley y. WrUki (1849), 7 Hare. 334. 
344; OypenEeim y. Eenry (1853), 10 Hare. 441; Lueae v. darliM (1840), 
2 Bear. 367). 

* (e) For instanoea where the eontext displaced the presumption, see 
OteUmd T. Onlani (1796). 3 Anat. 628; Htaih y. Perry (1744). 3 Atk. 102: 
A'fMoif y. Goiiicrois(1807), 14 Vee. 389. where the gift was al fc contingent 
on i)ie donee being then living. 

id) This is the tat rule in SiopUton v. Ckeaiee (1711), Free. Oh. 317; 
Tudor, L. C. Real Vyop., 4th ed., pp. 438, 459; see accordingly Jaekeon v. 
Jerl«(Hi'-(l748), 1 Vea. 8eo. 217 (gifts to R.. '*to be paia'^ at vaiioas 
tii&M); Wadiey v. Norik (1797). 3 Ves. 364 (gift to ohildrw of A., each 
receivins " hie share at twen^-one); Bolyer y/Maekeil (1800), 5 Vta. 509 
<*-tobe Mid.'* at twenty one or mar^e); Clutterbechv. fidiaanA(1831). 
2 Roes. A M. 677. The role areas in the eoclesiastioal courts, and was 
adoptad bj oon/ts ol law and of equity as to pereonal lecaeisa, but not as 
to real estate ot letaciea charted on real aitate (ifawsew v. Andrme 
1747), 1 Vee. Sm. A, 59; MoAeO v ITinAf (1797), 3 Vea. 636. per Lord 
LowosBOaopOH, Lc., at p. 543); and sea p. 821,pM. 
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bees 00 entitled («)» Thii preeomption m to vesting does not 
arise ^here the is on an event* suoh as the marriage of the 
donee, which wiU not neoeesarilj happen at all, however hag the 
donee or other person concerned lives (/); in such a ease, however, 
other indication6 as mentioned below may be present to show that 
the vesting is independent of the named event (p). 

Even where the gift and direction to pay are distinct, the context 
may show that the gift is contingent (fc). A mere direction for 
accumulation until payment, however, is not sufficient (i), and oven 
an express contingency attached to payment may not l»o sufficient 
to make the vesting contingent (ky 


1465. The contest may also show that the gift is vested, even where 
there is no express distinction between the gift and a direction as to 
the time of payment. Thus, it may appear that the reason for the 
postponement of the gift is on account of prior interests given in 
the meantime, or on account of the nature of the property end the 
convenience of administration (1); in such a case the gift prtmd 
facit vests independently of the postponement of enjoyment (a). 


{4) CAeFttffT. rstet^(1725).3P. Wrei.335.337: Amim t. SmiU (] 744), 
Ainb. C8S i Maker y. JfdWf (1877)« 1 L. K. Ir. 22. A diroctiou, however, 
for payfueut of the whole interest of the legacy to the donee in the mesn* 
tine will entitle the personal representative to iromediate payment on the 
death of the donoo, evon before the donee bimself would have boon on titled 
to payment {Cfoberry and Ijampen't Oa<s(1077), t Eg. Cat. Abr. 24; Anon, 
(1690), 2 Vem. 199; Fonnerean v. Fonnertw (174$). 1 Vee. Sen. 119; 
May V. irood (1792). 3 Bro. G. C. 472. 474; /Tmoh t. Orokom (Ih >1), 
C Ves. 239; as to such gifts, see p. 814. no$i); but a mere don 
to allow ruainteuanec, not amounting to a gift of Uie intereet, bail not thla 
effect {Flarruon y. DurkU (1720), 1 Stra. 28$). 

(/) Atkine nieecekeimi), 1 Atk.SOO; SUm ▼. fZfi# (1802). 1 Sch.k 
Lot. 1; ifor^oa v. Jfor^a (18$0), 4 De G. A Sm. 164.167: JU OantiUoM 
(1864), 1$ I. Ob. R. 301, 308. In Maker v. Maker, iupra, th^ principle 
was applied to a gift where payment was direct^ at twen^-one or 
marriage with coment. 

(c) Sooth y. Boofft (1799). 4 Ves. 399 (residue and whole interest given 
in the meantime): vm t. Stoney (1841), 1 Dr. k War. 337. 349, 860; 
Re Wrey, Sinari y. Wrey (1886), 30 Ch. D. 607; M'Cntcheon r. AUen 
(1880). 5 L. R. Ir 268; and compare Carry. Coer (1873). 7 1. R. Eq. 897. 

{k) Knigkl V. Cofueroa (1807). 14 Veq. 389; Jndd v. Jndd (1830). 3 Sim. 
626. reooDBiderod in Hunter y. /add (1833), 4 81m. 465; Ckevaux v. AislaMe 
(1842), 13 Sim. 71: Jferry v. HtU{1869), L. K. 8£q. 619; and aooBeatk 
T.Psrry (1744). S Atk. 101. 

(i) 5(rc«(!k V. Wnfkta# (1816). 1 Madd. 263: BuU v. Johne (1830), TamJ. 
613; Joetelyn v. Joseelyn (1837). 9 Bud. 63; BUoee v. Burgh (1840), 
2 Beav. 221, 226; Sauniere v. Vautier (1841). Or. k Ph. 240; and aee 
Oppenkeim v. ff«4iry(1868), 10 Hare. 441; Re Bragger, Braggery. Bragger 
(f^7). 66 L. T. 621 : Be Thow^eon, Qrifiik v. Tkompaen (1896). 44 W,&. 
682 ; Re Couturier, Couturier v. Shea, [1907]! Ch. 470. A donee having a 
vested interest, subject to postpcmemeiit by aneb aeonmulation. may put 
an end to such acenmnJation saa oW” payment or trwfer the moment be 
baa attained majority and is by law entitled to give a receipt (t^). 

(h) JfotMy v« Budoon (1817), 2 Utr. 130 (" twelve months from d^th of 
B. in ease B. shall happM to sniriTe my wife **); ChUterbuek v. Bdwarde 
(1831), 2 Buss, k M. 677 ('* on decease of wife, if he ahall then have attained 
twsn^-ODe*')i FrigUT. FngAI(1852). 21 L. J. (CS.) 775 ftt donees weis 
of eompetent ondentanding). 

(I) See the rule, eppiicaw generally to the vestMg fl*eny gift, p. 796. 
(a) PaelkJiam v. Gregory (1843), 4 Bare, 396, 396; Bromiey v. Wright 


818 

Heor.f. 

ConditiOMi 

OifU 


ImpUsA 
dlstlnctlw 
between sift 
and tims of 
paynsDi. 


t 


9 




au 


Wills. 


SWT. T. 

CoBtttotiil 

Guti. 

Poi^ac* 

Baefittoftllle 

e*uu. 


Postpone- 
oeot uaiU 
yoospMt 
ntuioi 
ipsciSsd age. 


(lift of interim 
intonit. 


Accordingly, primd facts no eontiiigeiicj is imported by the bet 
that the le^y is given after a life estate in the property given (b), 
\^ere a legacy is given to a donee contingently on attainizig a 
specified age, toe fact that the legacy is also postponed to a life 
estate primd facie does not render it contingent on the donee 
surviving the tenant for lifd(r); while the fact that (he interest is 
given to another per^^on pending his attaining that age may be an 
indication of a veetod gift 

A gift to a class of children when the youngMt attams a specified 
age confers a vested interest on all who att^n that age, whether 
they are li^ng nr dead at the time of payment (r), and facie 
those who do tiot attain that age do not take vested interests (f), 
unless there are other matters in the will from which a contrary 
inference may be drawn (p). In the case of a similar gift to 
individuals, and not to a class, primd farie they take vested interests 
although dying before the si>ecified Jig6(/r). 

1466. Where a postponed gift is accompanied by a gift of the 


(1849), 7 lUro, 334, 343 ; lie Bt^neU'w TriwU (1957), 3 K. & J. 2S0, 283; 
Adame t. (ISOS), 35 liUT. 6,58, 601; He CWsWer, Confuricr v. 

Shea, [1907] 1 Cb. 470, 472. 

(S) Csrbn T. PoiiH^r (1736), 2 Eq. Cat. Abr. 648, pi 24; Uaiek v. 
Jf4U«(1769), 1 Eden. 342; MedlkoU v. Uovee (1748), 1 Vm. Sen. 207; 
Bamee v. Alim (1782), 1 Bro. 0. C. 181 ; MeiU:heuMe v. i/olme (17S3)« 
1 Bro.O. 0. 298; A.^0. v. Cri«p>» (1784), 1 Bro. C. C. 386; /(rMyon ▼. 
Madditan (1786), 2 Bro. C. C. 76; Hoelmek ▼. Dsan (1703), 4 Bro. C. 0. 
402 ; Maiewwik t. (1798), 4 Bro C. T. 408; v. Bitkop 

(1603). 9 Vet. 6; fiaUifax v. Iftlnm (1800), IC Voi. 168.171; HUmircy. 
^Ii(drt(l809), 16 Ve». 314: Burton v. lIoKUolt (1827), 2 .Sim. 24; O'eitfini 
V. Schrader (1830), 4 Sim. 23; Cochrane v. BilnfAtra (1847), 18 L. J. (on.) 
366; He Bright* e 7'ml(1866). 21 Botv. 67; Jif BenneU'e Traits, supra,* 
Strother r. Jfuilon (1867). 1 De G. J. 676; Adame v, iSobart#, 
Riekline 9. Fair, [isOS] A. C. 16. For im iniUnoe of eoutexts to tbs 
oontrtry, S4'e Willie r. /'lotbell (IK41). 4 Betv. 308. 

(0) ifdUiJax V. Wileon, eupra; Waiker ▼. ifain (1616), 1 Jtc. & W. 1; 
Couiim V. Srhn>der^ lupra ,* Jonee v. Jonee (1843). 13 Sim. 661; Mendhan 
T. (1866), L. R. 2 Eq. 396. Fortn exampleof acontert tethe 

eontrarr, see BiUingeley v. IVilw (1746), 3 Atk. 219. 

(d) Laney. Ooud^i (1103), 9 Ve«. 226. 

(e) r. SherraU (1842), 2 Hare, 14; He SmUk*e Will (1856), 

20 Beav. 107; BroekUbank v. Jobanm (1866), 20 Beav. 206; Eennedp 
y. Std^iek (1667), 3 K. 4e J. 540. For cases wbt^ the children expressly 
were required to Biirvive dietributioi;. eee Caetle y. Bate (1844), 7 Bear. 
266; He Hnnter*t TVvtU (1866), L. R. 1 Eq. 295; and for special easei u 
to the time of payment, see Besl^toii v. Batten (1869), 6 Jur. (v. s.) M9; 
germs v. (1839), 10 Sim. 412. See also He Niehclecn, Staee v. 

.Vi^bolwu (1904). 24 New Zealand Law Reports, 633; Be Oemnndp 
Cvmminge ▼. GaUewny (1910), 29 New Zealand Law Reporta, 66. 

(/) Ford V. Ttawline (1883), I Sim. & St. 328 ; v, BfmraiU euvrot 

at p. 23; Parker t. Boweriry (1868), I Drew. 488, 496; 8, C., on appeal, 
4DeG.^. 60G. 321; Llofd v. (1666), 3 R. 5t J. 20, 26. 

(9) Ai,^for iostanoe, by a gift of intermediate income groerally or by way 
olmaiuienanoe to eaSb member of the class {He Qrovt'e Trust# (1862), 3 
(HA 576; y. Pilcher (1861), 29 Rear. 633), or by a distlactiOA 

mada between the gift and the diraetion as to the time of paymont (ITfisa 
t. IFoB# (1804), 2 aem. & M. 674); but a gift of mainle^oe during 
mioori^to «'arh is iusOffirient (Llo|r<f v. Lloyd, supra ; Coldeeott v. Beelt 
[1881] W. N. ISO),! 88 b a gift for maintenaoee of the whole claai as a 
ooounon hmd<£s EwnUt'e fruete (1865). L. R. 1 Eq. 295). 

(lyOaepdf ▼. Oeopef (1861), 29 Bear. 229. 
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whole mterim inteeet of the fond to the doBee(f) it ie prefuuMd* 9m,'% 
uzdeee the oontexi ie to the ooDtraiy^l), that the testator znaaot a Ce a d ttte oil 
eiAgle immediate reeled gift(0. In order to raiee this iofemoe the O^ta . 
gift of interim income moet be free from oontiDgeiiey^M), except in 
oases where the gift would be vested in ever; event but the named 
oontingeocy causing postponement (ft) ; and therefore! it does not 
arise where the capital and income of the legacy are given in a 
single gift(o) so that the same oontingency applies to thorn both. 

The fact that the income and capital of the subject*matter are given wbat kf&d of 

" ' ■ ‘ ‘ ' - ■ - - intAPlttatfl 

(t) A poitpened ieeaoy may in oeruiu oases earrr mUrest (rom tbo luffldsot. 
death of the testator, but tbb may be independent of ue question whclUer 
the legacy is vested or not; see, for eisinple, TVyaeA v. tfyaelk 
1 Cox. Eq. Cas. 433; JU Houi4't SitaU (18ft3)» 9 Hare, 349. As to the 
q^uestion of interest on legacies, see title Exacutoas amd Advikistratoks, 

VcL XIV.i pp. 273 it Mf.; B4 Pal/ruMfi, Pablio Tru$Ue v. }*iUfmman, 

{)9I4] 1 B77, oriticising Ptcivicl; v. (ie39). 1 Boav. 27J. and 

Country v. Ili^ginu (1844), 14 Sim. 30» and hoisting that Itigacios payabht 
to a legatee on attaining a spoeifle age carried mU*rwt at expiration of one 
year from tiataUir's doath if legatee bad attained the age in testator's 
Uletime. 

{k) For rases where on the context the gift of capital was nuverthelrM 
held contingent, see Vattdrw v. Qcdd€$ (1930), I Ituss. U M. 2U3, 209 
(gift over in case of death of uw^tce before parliculur period; but the case 
bM been critioisf d In this respect; as to the elTrct of a gift over, seo 
p. 820, poll): V. Hob^rii (1830), Tamh 479; Rt BulUy't Stick 

(1863), 11 J nr. (K. S. ) 937 (class of donums clearly eontingenl). 

(l) (ihbfrry and Tjampen'i (;o«s (('loberry'i Coil) (1677).2 Kq. Cas. Abr. 

630; Ortnw.PiQol (187l)i i 6ro. C. C. 103; Aetlyv. ifoncs (1783; 9 
Ridg.Parl. Rep. 205.266 ; Ilamon ?. Or<ifca»(180l),6Vcs. 239; Gor.^ser 
T.iftti(1818). 3 Madd.425; Rom v. Bowirfry (1930), Taml. 376; FuuMiry 
T. fuprrt. ptr LuAca, M.R.. at p. 209 (putting tbs matter 

on the ground tliat for the purpose of interest tho legacy must bo 
immediately separated from tbc testator's estate'); ffnuhtUrt v. VauU4r 
(1841), (*r. A ?li. 240, 248; Re Jacob’s WiU (1861). 29 Beav. 402; 

DuhtUtt V. UV/c Afurmy (1863). 1 Horn, k M 126; He Rimn. t. 

>f«6ifcr(l88i>}. Id Vh. l>. 47. 48 ; R* Wrvjf, Pfv. rl v. H'rw (1883}. 30 Cb. D. 

607, 510, 512 ; Mcotney V. //omer (1896), 31 Ob. IK 380. C. A. In so fsr is 
Battford v. AVdhfll (1707). 3 Ves. 363, and Rpeaccr v. WUton (1873). L. K. 

16 Ell. 501.5U. de|>end on tn*ating the gifts of captUl 9nd of income of the 
propnrty as siiparate gifts, they are not followed ; see. for iustaiico. Re UoWi 
Sitate, Roldirtg v. Slrin^U (J97B), 45 h. J. (Cll.)%OK, 200; and noto (qK 
p. 916. posl. The intention may bs'showa. bowi^vor, to make sach 
separate g^ts; see Re Pub's Trv4U (1873). L. B. 16 Eq. 221 (gift over as 
to capital only, if not attaining specified age). "Perhaits the true principle 
of the cases is that where there ii one gift of corpus and income as parts of 
a whole, a gilt otherwise eontingoat will be vt^ied. but that whm there 
are svparalo gifts, one of capital and one of income, not noesMarily goior 
together, the gift will not be deemed vosti'd” (Brennnn v.PrsitAaR,(1994] 

11. R. 69. p«f CuATTERtON. V. C., at p. 73). 

(m) Rs 7iirtt<toA'i rrusfs (1849), 17 Sim. 21; and see Eubert v. Porsoiis 
(1761), 2 Yes. Sen. 261, 263. 

(A) Hammond v. ifaule (1844). 1 OAl 291 (trust for A. for life, and at 
her death for her daughter B. in case she should then have atcamed^enty- 
one; but io case B. should not have att^ed twenty^one at thfi decease 
of A., for payment of interest tor maintenaneo ol B. ootil twenty-one 

^^0) Knichtv. Koigkt (1926), 3 Sim. A 8t. 490; Morgy^ r. Eorgon 
(li60),4 DeG. A Sm- 164. 167; eompare Lotko v. LamS{\A91).L. B. 

4 Eq. 372, where the interest was directed to be accwnl%ted; Rrsedoa v. 
7«fmaa(l834). 3 My. At K. 199, where theconsincummakiiig the sam 
contingeMy apply to both was avoided; see, asaira, { W <as v. JCMeof^ 

(1697)7 1 Vem, 462. 
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snbjeet to aoauiios or life intereete is immeteriftl; howooev^ the 
capital gi?eD may ^ chai^, if the income of that capital lees the 
chargee ie given the rule is aatiafiedCp); bat it ia not enffieient t^t 
the divideods on property equal in amount to that which ia the subject 
of gift ehoold be directed to be paid to the legatee, where the 
severance of the property mven is only to take place at the fature 
time of paymatt(g); or ^at an annuity of amount equal to the 
intereet on the sum given should be given to the donee pending the 
event, but not as interest on the capital (r). 

This presumption of vesting derivable from gifts of income fails 
if the context ie to the contrary (#), but applies whatever the nature 
of the contingent event denoting the time of payment of the capital 
of the legacy (t). 


Olftol 

itkUrim tuifl* 
UotDca 


Olhito 

ioUlfidoaU. 


1467. When provision is made for the maintenance of the legatee 
in the meantime, the question arises whether it is a distinct gift 
from the legacy in question, or is merely a direction as to the mode 
of application of the interest (a). If merely maintenance is given as 
a (IiBlinct gift, it has no effect in making the legacy vested (b). 

Where, therefore* the donee is an individual, or one of a groop of 
persona taking ss individuals and not as a class, the fact that the 
gift is to carry interest, and that the whole interest or income of the 
gift is directs to be applied for the maintenance, or in some other 
manner for the benefit, of the donee until the contingent event on 
which the l^acy iteelf ia given, is an indication (r) that vesting 
u independent of the contingency {d}. The inference in favour of 


(p) FM V. Atherton (ISCO), 2S L. J. 486 (Hie annuity); and lee 
Jonii T. JffaciTiitfatii (ISSS), 1 Russ. 220; La%» v. Ooudg9 (ISOS), 0 Vee. 
226. 

(o) Baii/ord v. ffeSSef (1797), I Ves. 863 (on the muud that the xifta 
of oividSnds and of oapital were diaUnot), eiplaisra and coiiinutiitea on 
in S* Harfi TruiU, Kx potts (1S6S), 3 Do G. Se J. 106, 202, C. A., 
and Bi Wr^, Biunri v. Wr^y (1SS6), SO Cb. D. 607, 610. 

(f) WoUonT. //oyM(]830), 6 Hy. k Cr. 126, 134; Merlin v. BUigmv$ 
(1468). 25 Beuv. 125. 

(i) See note (S). P. 815. oaU. 

(f) fioofhv. Bem(17v0), 4 Vee. 399; Fue v. (1841), 1 Dr. & War. 

337, 350; Be Wntr, BiiuH v. TFf^, #¥Pro (mairiage). 

(o) Wait^n V. Beyei, tvpro. per Lora OorrsNEAii, L.C., at p. 138. 

{b) P^fcrd V. Hunter (1792), 8 Bro C. C. 416, 419; leafce v. lUbiwn 
(1817), 2 Mer. 303, 8S6. As. for instanoe, a gift of a fixed annual sum for 
maintenaDco, even vheo payable out of the intereet of the legacy 
(XiMsey V. Xiwiry (1829), 8 Buie. 642; WtU4on v. UayUy mpra : 
nnuyiUon v. BroagiUM (1848), 1 H. L. Cm. 406, 434); or a gift of a 
*' handsome allowance *' (Tmni^ v. Ward (1889), I Beav. 663) ; or s gift 
of a yearly sum not to oxcom the interest on the legacy (Bufse v. 
If'>a4w(1849), ISBesT. 367). Hie doubt thrown on the passage eitod 
from eapra.in Bos 7. Poo (1875), L. B. 19 Bq. 286, par 

dhsiTt: H.B., at p. 289, does not appev to be weU founded: the 
eaggoitiln made hf him as to the poenble aeaniog » the proper 
eonitrootion of the words; ses WiUan v. Kaox (1884), 13 L. B. Ir. 849, 
p4f PoatBft. M.B., St p. 366. 

<s) A gift of interim aaintensnee does not make vested a gift which Is 
olsarfy MQdQgent on .Ike whole eontext (BafoJUr v. XeeeA (1848), 6 Beav. 
392 i M$ ColoM^, gmry v. BkoM (1886), 39 Ch. D. 448. C. AX 
id) HMttV;ao«ih(1785).SBro.aC.3;ireleofl7.BaO(1788).2Wc.C. 
806; BeaiewT GrdiMi(ll01),e Tee. 239; Braat^j. WWnrmailM), 
t Yea. 421 (father tnstee dnnog minoitty); Xeas v. Goadgi 
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Vtfting is not ndoeesarily aicladed b; the feet ttket the mode of 8 iot. r. 
appUcftfeion of the interest me; come to an end before the moified ConOttoed 
erent (i ); in general, however, it there cecefisarllj (>cenra an mterval Olfti. 
or gap which separatee the gift of incaine from the capital, the latter 
gift is not vested (/) unless there are other indications v> that effeotf^). 

1468. In the case of a gift to a class at a specified age, with a oifuto 
direction to apply each share of the whole interest for the main* c \Mm 
tenanoe or benefit of the corresponding member of the class, Iho 
whole of the class in general take vested interests irrosiicotive of 

their attaining the ag6(^) even if trustees have a discretion as to 
the mode of application of such share of the interest (i); but this 
rule does not hold good where the gilt for maintenance ia not out of 
each share of the fund lor the benefit of the corrosponding meTnber 
of the class, but is a general gift for maintenance of the whole class 
out of the whole undivided interest of the fund(l*> 

1469. Where the donee is a single person, the legacy becomes DiMretiopsry 
vested none the leas because in the dimctiou tu pa^ tho whole 

interest in the meantime there la a supenuldeil direction that tho 

- - --—^ -—-- paymantt oi 

(1803). 9 Vm. 22ft : Koit v. Sw#r6y (1830). Taml. 370; lUier v. JiruHUn hieoM 
(1841), 1 Hare, 10, 13 (iutersat payable to mvUwr el legsMs lot 
their support and educaUou); v. jQhn$on (1855). 20 Beav, 

205. 211; Hori'e Tru$i$, SzparU(I858),3 De(;.& J. ]95.(\ A.} 

NAnmptoA t. fi/iniupton (1S62), 31 boav. 425. 427; lU U0U'$ 

DMiig t. (1676), 45 L. J. (rii.) 208; ^ l»oa6t»v v. 

WtbiUr (1880). 16 Ch. 1). 47; lU fiym. Byrae v. Amny (1881)). 13 

L. R. Ir. 260 (gift to each of a group); Rresiuui v. Umiiwa. [189411 ^ 

69. 73 : B 0 WiUinwu, Williaui v. WiUums. [1907] 1 Tli. 180. 183. 

(4) As.forioitaoce. where iotereet is foredueatioaa]oDe{/>odf^Y. i/oy 
(1791), 3 Bro. C. C. 404, 409. 410), or whore iotorest is payable only during 
minority, in tho ordinary sense of the word, while payment of capital 
U at some ago greater than tvonty-one (Doi'isi v. Fuhtr (1842). 5 Bear. 

301; iTafraM ▼.<?rtffiwood( 1849), 12 Beav. 192; Tafitomv. VsnwM (1801), 

29 Beay. 604, in which caws, however, othar ll.•lioatioDs were roliod on ); 

minority " may, however, moan the coaventimial minority up to tho time 
ofpaymsutof ospital(JftlroyT. JfUroy (1844). 14 Sim. 48. 55); seep 058, 
anU). 

(j) Haniony Omhnm (imu 6 Vm. 239. 250; v. Ifnrd (1839). 1 

Beay. 563; Thomas y. Tfil6er/oK<(1862b 31 Beav. 299. per Lord liowiLLT, 

M. R., at p. 302: Pearten r. Dolmcm (1866), L. R. 3 Kq. 315, jter Woon, 

V..C., at p. 321 (gift defeasible on alienation). 

(tf) Pearmoa y. Peomoa (1864). 33 Beay. 594, 396. 

il) Dodion y. ifoy (1791). 3 Bro. C. C. 404; BtU y. Cade (1861), 2 
John. &n. 122. 

(i) Pttroti V. Daoiu (1877). 38 L. T. 52 (direction to apply inoomc for 
the respective mwtenaooe of ^e obildren. as tnisteea uould think 
proper, construed as referring to respectiye ehares). As to a discretion as 
to the amount applied, see the text, wi/ra. 

(k) royi^ v.Baeoa (1636).8 Sim. ICK); ^VoatiAsrn y. W(Ma$U>n (1852), 16 
Boay. 106: 2V^y. Buicker (1857), 24 Beay. 438; Xloyd y. (16^7), 3 
K,kJ. 20; RsI/ttfOsr's Traris(1865).L. R. I £q.298,298: K0Atkmor9'i 
Tru*ii (1869), L. B. 9 Eq. 99, not affected on this point by Psir t. Fox 
(1873), L. B. 19 Eq. 286; Bo PofSsf, Bftrkof r. BoAor (1680), 16 Ch. D. 

44, 46; Bo QnmUw'i fr%oU (1879), U Cb. X>. 406; fifJffefris. Bailor 
V. A,*6. (1885). 52 L. T. 840; Bo McHin, Tuko y. OUkert (1^7), 67 L. T. 

471; Bo Morvin, Mtnin r, OrooomaM. [1891] 8 Uh. 197, 20), 202 ( 

Bo Bumo, PMie Tr^oiu y. Jfahsy. (19)2] 1 Ch. 698,pet PasksR, J., at 
p. 699. Jo%oo y. Kafitil«a4ft (1826). 1 Buss. 220. Is enlainecl in a 
manner which makes it coniisteDt with the aboye eaese in y. lAofd^ 
tapra, at p, 24; eoiitre» PeTisr y. Md4ny (1843), It Stan. 418. 



818 


Wills. 


8aoc.7. 

Con^itloDftl 

Olfti. 

C\m gilt. 


trustees shall pay the whole or such part of that interest as they 
think fit for maintenanee of the donee (0* ^ similar rale prevails 
as to gifts to a number of persons as a group, and not as a class, 
if the direction applies to their reepectiTe shares or interests (mX 

Even in a ease where a gM to a class at a specified age is 
accompanied by a trust or direction to apply the income of tbs 
presumptive share of each member or so much of such income as 
the trustees think prosier for his maintenance until payment, it is 
|K)S6ibte(n) to draw the inferenoe that the members take vested 
fnterests independently of attaining that age(o), at all events if the 
context not only does not show the contrary(p) but assists the 
inference (g). 

(i) JU barker v.fiari«rOSSO), tS Cb. 1>. 4i, p^r Jbssel^M.K.. »t 

p. 40. followed itilUWiUiami, WiUiams v. If[1907] 1 Ch. 180. In 
E4 aand^9on*$ Tnul (1857), S K. U J. 497. 507, ft dirertion to *pply 
tiio '* wbols or eoy part '* of tbu iocoino in maintenaucu wm ooosidcred 
not discretionary, and tberuforo as oomiug vilbin tbe ordinary rule (see 
p. 816, anU); and aeo lU Eo«rr*« Ar'ilat# (1858), 0 Haro, 049. 

(m) lU Ooitlif, t. Bltoek, {lfK)3j 1 Oh. 448, 0. A.; and soo R$ 

Livingitan (1607). 14 Ontario Law Reporta, 161: but compare Re 
/iariMAaio'i Trvfl* (1867). 15 W. H. 578. 

(n) 2(9 Z/am, 7ra#l«« t. il/o5ey,(l9)5] 1 Cb. 093,pcr Pauk&i J., 
at p. 699. 

(o) Fox V. Fox (1873), L. R. 19 £q. 286, 290, diBScntiug in thia reepcet 
from Ke Ar8mor#'» TtumU (1869), L. R. 9 Eq. 69. aud following linrriton t. 
^rtmvMxf (1849), 12 Rcav. 192; seo 8. C., 18 L. J. (ri<,)485. Tb*^ dociairm 
in Fox V. Fox, tapra, has boon the subjoct of tnurb diainiaHton. 1'hc rule 
aa enuofliaM in Fox v. Fox. iupn, per jMEt, M.R., at pp. 290. 291. is 
as follows: ** 1 hold that a pft contained in a direction to pay and 
divide amongst a class at a specific age. followed by a diroulion to apjdy 
the whole income for toaintcnaiice in the meantime, is TOHlod. and not 
tbo less so bwauso there is a discretiem cooferred on the trustees to apply 
less than the whole income fur that purpose.'* It is pointed out in 

V. Knox (1884). 13 L. R. Ir. 349. that no such quciUon arose for 
decision in Fax t. Fox, lapm, since Uic gift <»f income was by reference 
to tho presumptive ehares of (he donees. Though doubted in />cuorv. 
Brooho (1^0), 14 Ch. I>. 529, 532, Be WinUe, Tucker v. Ifinll/, [1896] 2 
Oh. 711.715. 719. and ^ Martin, Tuko v. Gilbert imi), 57 L. T. 471, 474 
(see alio Brennan v. Brennan, [1894] 1 I. R. 69. 75). (be decision in Fox 
r. Fox, tapm. was eonstdored by Lindlbt, M.R., and Jxuke. P., in Re 
Twney, Tnmey v. Tuf^iey, [1899] 2 Oh. 739, C. A., at pp. 747. 748. to be 
giK>d loose 00 d good law ; and was followtHl. aa laying dow'n the nilo in the 
i4»st, sapm, in ^tchon/l, Hrebnerx. 0*Meam (MKKI). 25 New Zealand Law 
Reports, 374, and BeLetir, ('oken ▼.Co8ea(1907). 7Ncw South Walea State 
Reports. 885; see. however, uote(v), p. 819. poet. A trust that at thodiecre- 
tios of the trustees a soflidi'iU part of the iaoomeof the presumptive sharus 
should be applied in loaiDtonance was ounsidered insufficient to render 
the gift of capital a vested gift m Vawdrg v. Gtddti (1830), i Rosa, k M. 
203, SOT, where also there was an alternative trust for aocumn* 
lation; BorsAaia ▼. Bignall (1850). 8 Uare, 131. where also tho will oou* 
tained an advanoement olanse relating to presumptive shares; UardeiuUe 
▼. ffardwtle (1862). 1 Hem. 6c M. 4U5. per Woop, V.«C., at p. 410, It 
appean that the dl^eresoe in this respect between gifts to classes and 
gifts to tamed indiriduals lies in tho asoertainmeot of the persons oom- 
Woeing the olaas; the question seems to be whether the direction as to 
mtsrest can be read as dividing the fund into as many shares as 
tere are children bom of theu parents (as in Fox v. Fox, ivpra .* 
•ea Re Jfemw, Jfervtw v. OosMiaa, [1601] 3 Ch. 197. 201) as diatinot 
hem as many shares as there are children attaining the specified age 
( J ew y rr v* Weet 9187i), 84 L. T. 414); this determines the class. 

(f) Thaih ihe inference is excluded where tbeclaie iscleariya contingeot 


(f) For nets (|) see p. 819, pesl. 
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1470. A mere diaeretioDary power m like terms is not 

for this pnipoBe, whether tlu d<me6 ii a class {$), an indindmd(t); 
or a group of porsoDB taking not as a class (n), and whether there 
is (a) or IB not (If) a direction to accumulate tlio inoome not . SO 
applied for the benefit of persons who ultimately attain a vested 
interest; and where the gift is a specific or general legacy, and 
interest is given lor maintenance pending the donee arriving 
at a specific age, but under the other provisions of the will 
there is no possibiUty of the separation of the subjoet-matter 
of the gift front the rest of the testator's estate, the iuferonceis 
that the gift remains contingent (c). 

1471. The circumstance that the testator has expressly or 
impliedly directed the legacy fund immediately or on any inter* 
mediate event to be severed (or the purpose of the gift from his 
general estate is also primd facir sufficient to show that the further 
postponement of enjoyment is not for the purpose of making the 
gift contiugent (d), it is a sufficient 6oparatii>n, (or this purpose, 
that the trustees must properly, as a matter of book •keeping or 
physically, set apart the property as being property to which no 

oIma, witb the specUisd agi' fonning pari of ilio Uotwripiion of the oUie 
{Hfi HUk0H4, HicketU v. lUUiU iU^i L. T. 27Si iU i/eiM, 
TmUtr. Mabty. [1012] 1 Ch. 603). 

(f) In Fex V. Fox Itl £q. 2S0, the oonilmction in fsvoor 

of voftting wmaUo indicated by a gift over; p. H30. pout. 

(r) Iq Tumoy, Turney v. Turney, [ISUO] 2 i'h. 730, C. A.. Uowo\iir. 
htsoLET. M.K.. at p. 740. oontidored thut u p4iwor of mamtonanee oul »2 
the io CO me of the expoctuit abare of a member uf ilw el aw. points;'l d 
the direction of voitiog; and in Fox t. Fox^ tupra, Jybbkl, M.E., at 
p. 200. treated the trust in that case as a power. 

(e) lAako V. Fobinwt ()6l7). 2 Mor. 963; iSuU (Marquu) t. IJaman 
(1846). 0 Beav. 320 (corrected in v. Wclla$ton (JS52). 16 Boav. 

166, 166,0.); Ke Thakher'g Tru$U (18.50), 26 beav. 366, 360; l>eirarr» 
ifreobe (I860). 14 Ch. D. 629 ; Ke WiiOU, TurXer T. Iftafle. (1806] 2 Ch. 
711: ffe HkLetU, Fiek^tU v. AfefceUi, evpra ; /.' ^ume, Puhlut Tr%tU$ v« 
Jfol^y. eupro, at p. 669. 

(I) V. .KveeeU, [1903] 1 1. K. 166; aeo, amfre, Socles v. Birketi 

(1860), 4 De 0. A $m. 105, wboro do reasons are given, osplained no 
the ground of the gift being a gift of intereet in Locke v. Lamb (1867), 
L. R. 4 Kq. 372, 379; oompw He Jobecn^ Jcbcon Jjtrkaniro)i (1689}, 44 
Ch. D. 154,157, as to the effect of the Cobveyaoeing and Law of Property 
Act, 1881 (44 & 45 Viet. c. 41), a. 43. 

(«) ITilsoii ▼. Knox (1884), IS L. R. If. 349. 

(«) See Piekford v. Brovn, Bmtn ▼. Brom (1856), 2 K. A J. 426$ 
Merry r. fffU (1809), L. R. 8 £q. 619; Be flame. TrwUe ▼. Jfohey, 

eupra. 

(i) Be WiniU, Taekerv. WiniU, two. 

(e) Be Kunburnhohiu {Lord), Wimn v. Bvakarnkokite, [1912] 1 Ch^ 
489, C. A.; and tee Cremek v. Lawk (1830), 3 Y. Se C. (VX.) 666, 67A 
approving! Roper on Legacies, drd ed., p. 600, where Bai^ord v, Kebbdl 
(1797), 8 ves. 363 (see note (e), p. 816, is explained. 

(d) 8awnier$ ▼. KtHtfier (IMI). Cr. A Ph. 240, 24^ Lister v. BradUf 
(1841). 1 Hare. 10. 13; flresf v. flfsef (1842). 6 Beav. 123; Bran^km ▼. 
Iftlktneow (1802), 7 Yea. 421 (appoiotmoni of separate trustee); Bkoiket 
V. Dutton (1857), 1 De 0. A J. 676. 676; Dundee v. Wolfe Murroy (1863), 
1 Hem. k M. 426, per Woon, V.-C., at pp. 481, 432:."tie mere 
foot of the fund being Mvered ia not the esseDtial pomt. ft must be a 
eereranoe eoaoeoM the leg:aqy itaelf" : Pontmus^ P|fere (1864). J8 
\y. £. 214$ Be ITrey, StueH v. iTrey (1885K 80 Cb. B. 507, 50$; Be 
Beaaw'e Tmefe (1887), 34 Ch. 1). 716, 718; flfMMii t. Brmnen, [18943 
1 LB. 69. 71 ^ 
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one bat tiie donee has an; right to look, labjeet ii ne eo ee ar y to the 
right to reeort to saeh propet^ to aaiifify the teetator'e debta (e)« 

1472. The mere circometanee of a gift of property being giTen 
over to another donee on a certain contingency does not, of iteelf 
and witliout more, prevent the first gift vesting in the meaniime, 
althongh it may called in aid of other circumstances for that 
purpose (/); nor, prhud facie, does it vest the property in the first 
donee on the fiilare of that contingency irrespective of other con* 
tingencies attached to the original gift ^). 

1473. If a gift is tnode to an individual donee in terms which primd 
facie make it contingent on the donee attaining a specified age. and 
a gift over is made in the event of the donee failing to attain that 
age, the gift over is an additional reason for consideriog the 
original gift as contingent (k); but where there are indications in 
favour of (he original gift being vested independently of the 
specified age, a mere gift over in similar terms does not of itself 
prevent the vesting (i); and if the original gift is to a class, and 
tfie gift over refers to the shares of those dying under that age, the 
inference is that the original gift is vested (k). 

In the case of a gift to a claae, the gilt over may show that a 

E erson not attaining the specified age is nevertheless to take, or to 
0 treated as taking, a ehare as a member of the class, and that 
such ehare is given over in tho specified events •, accordingly the 

(I) Ee {Lard), IFtUva v. yunbumholme, [1912] 1 Ch. 4S9, 

C. A., per BucxLST, L.J.. at p. 497. 

(/) Bhepkerd v. Ingram (1704). Aoih. 448; dkep w. Bamei (1816), 3 
Mer. 836, p«r Ceamt. u.R.. at p. 340, oritidaing 8toU v. Bargemen (1722), 
8 P. Wins. 89; Daeiee v, Fiekirr (1842), 6 Beav. 201, 214; Bordcaetie v. 
BardMiUt (1862), 1 Hem. k M. 405, 412 ; and see Be M^Oarrity, BaUance 
T. M’(iiurUy (1913), 46 I. L. T. 176. 

(g) UaUoim ▼. O'CaOaghan (1817). 2 Madd. 349, 364; 8. C. (1833). 
Coop, i^nip. Brough. 73 (to daughters od their marriage with ooDoont; 
gift over on death under twenty-five or (road '* and '*) before marriage 
without consent: held, not vested at twenty-five); but see Be TAom* 
Aon'i TrueU (1870), L. R. 11 £q. 146 (trust for T. for life, and at her 
dealh for D. should he surviTS T.; should he oot survive her oor attain 
Lis tweoty-flrst yenr,*io L.: held, vested at twentj^one); Re 
Eitak (1884), 13 L. R. Ir. 203 (to A. when be attamed twenty-five; g^t 
over if be died before attaining twenty one: held, vested at twenty-one). 

(k) Ptfwdry T. Oeddee (1830), 1 Russ, k M. 203, per Lbach, M.R., at 
p. 208; BUiid ▼. WiOiame (1834), 3 My. k Z. 411, per Lxacb, M.R., 
at p. 417 ; and see Jeiriag v. AUen (1851). 6 Hare. 576, p«r Woon, V.-(3., 
at p. 577. 

(i) Daviei V. Fieher (1842), 5 Beav. 201,214 ; Eardeaetle T.Bardeaede, 
iwp^ at p. 412; Be Bos^i Tnete (1864), 4 New Rep. 131, not 
following the dtdo of LxaCB. U.R., cited in note (h). eupro. In 
Bidgteof v. Bidgmay (1851), 4 De G. dt Sm. 271, the queetiou was not 
thf^ vesting of the gift, bat the applioatioo of the intennei^te income. 
A gift' over on death under the i^iiied age without issue may similariy 
not prwrent vsating (Blsad v. FttiiMs, enpra; Sarriecn v. Orimaeed 
f 184U), 12 Beav. 192; see p. 806. ante). 

(8) If the gift ever is to a stranger and not to the other members of 
tte class, the inlerenoe is that the person not attaining the tpeeified age 
to Boverthstois to take a Uiare as a member of ^e elau (see the text. 

l and if the' over Is an aeeraer olause m favour of Che 
other BOmberii qf the class, the iofi^ranee is tbs sane, in order that the 
•oeroer elitfie nay not be useleia iBe Bdmendeon'e BeiaU (1868), L. B. 5 
Bg. 889; So Omamf*e SekUe, eupf). 
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attainmeBt of the speoified age it oot then a eondition preeadent to 
Testiog (i). OondlUoBai 

Qlfli* 

1474. Where e gift ie mede to the children gonendly ot a named 
person at a epecifi^ age (and therefore primd/acU contingontlj on 
attaining that age), a gift over on the parent djing without iesne 

does not of its^ render the gift vested without regard to the MtlMta 
attainnieot of that age(m); but in cases ot gifte to a class of 
children surviving their parent at snch an age, a similar gift over 
has in some cases given rise to tbs inference that the aiiaiDineut 
of that age was not a condition precedent (n). 

(if.) Canwu ApjilkabU to lA^actM m Rm/ EHaUr 

1475. Legacies, so far as they are charged on real estate, privid 
facie (o)do not vest until the time fixed for payment (p), and fail if 
the donee dies before that time, evon though interest is given in 
the meantime {q\ uoIsm the payment is clearly postponed not for 
reasons personal to the donee, but for the tencfit of tho eetato (r), 

(0 JlrrkeUtf f. (1^49), 16 Him. 270. 2S4: Tcybr v. ProtUW 

iUl. m; r04V. ftfx(lS73).L. K. 19 Kcj. 2Se. 201; 

B* Turney, Turneif v. TurnCf, [iS99] 2 Cb. 730, 746. 74N, i\ A. 

(m) Woiker v. Jfowef ( 1802 ). 16 Beav. 366; Re Truit 

(1860). I Drew.dt Sm. 358; iCwfmofi v. iTtdfiuHi (1871),40 L. .1. (CK.) 360 : 

JU Bdvardt, v. Jew, [1906] I Ob. A70, 673, C. A.; aud hco Rs 
H iekeiU, RickelU v. RicketU {mi)), 103 L. T. 278 (to children atUinine 
twenty .five, wicb gilt over on parent dying wiiboot leaving iuQeattai)i*Qg 
twenty.one). 

(a) Bree r. Per/tH (1844). 1 Coll. 128. followed in v. Surkhng 

(1869). 7 W. R. 386. and in Re Benan'i 7rMU(18S7). 34 Cb. D. 716. 719; 
althouab Bree v. Perfeet, eupra, baa not alwayi boon aooeptod aa oorroot 
{Re Eilwarde, Jonee v. Jenee, eupn, per ICOMBB, h.J., at p. 673). 

(o) For oases where the context showed a contrary intentiAQ, excluding 
ibif presunaptioD. sae v. Cheek (1829). 1 Sim. St St. 19R; Brawn 

T. WeoUr (U43). 2 Y. di 0. Cb. Caa. 134; /fudean v. Fortier (1841). 2 
Mont. D. Ss Do 177. 

S FcuUn {Lody) v. PauleU {Lard) (1686). 1 Vera. 204. 321. H. L. j 
r. L. C. Real i’rop., 4th ed., p. 434; Smith r. 8miih (1688). 2 Vem. 

92 ; YaUi V. PhettipUtee (1700), 2 Vem. 416; Gorier v. Bleteae (^1706). 2 
Vem. 817 ; Lonyley v. Oatee (1709). 2 Rq. Oaa. Abr. 541. pi. 7: JeiMiftawt 
V. Xcobi (1726). 2 Jr. Wma. 276: Biehy\ iriieo«(1728),Mot. 68; Ohondae 
(Duke) V. Talbot (1731). 2 P. Wmi. 600. 610; Bail v. Terry (1738), 1 
Aik. 602; Re Endeane (1843). Drury tmp. 8ng. 6; Dacideon v. PraeUrt 
(1849). 19 L. J. (OH.) 396; BcUan ▼. BoUoa (1861), 12 I. Cb. B. 233; 

Taylor V. Lamhert (1876). 2 Cb. D. 177 (portioiu to yonager soaa on eldest 
sou eomiog into poweaeion of an eatata: the eontingenoy f^lad); compare 
OardM V. Roynei (1732), 3 P. Wma. 134. 

(q) (Totflerr. Rtaiidmoiek(1788). 2Coi,Rq. Caa. 16; Horneoav. Raylor 
(1790), 2 Cox, Eq. Gas. 247 : Pearce v. Leman, Pearce ▼. Toylof (1796). 3 
Voa. 136; Porker v. Hodyeoa (1861). 1 Drew. Ct Sm. 688; Smith gaiitb, 
enpra; Boycoi ▼. OoUan (1738), 1 Atk. 662, per Lord Uabi>wick2, L.C.. at 
p.b56; and compsie Phippe v. Jfwiyrate {Lord) (179§), 8 Vea. 61^ 

(r) Lawther ▼. Condon (1740), 2 Atk. 127, 128; Monni^ T. Sefbert 
(1760), Amb. 676. 676; dark t. Roee (1773), 2 Dick. 629: aemf r. Doty 
{ 1774), 1 Bro. C. C. 120, n.; iTwrlwi v. PhiOipeon (1834). 3 My. ft K. 267, 

261; Qonihoum v. Bfooki (1837), 2 Y. ft C. (EX.) 639, 648| Boadmon 
V. Drwry (1852), 21 L. J. (cx.) 680, where, bowmr, the ooMxt excluded 
^ PMQiBptiDo arising from tba prior life estate; R emnoni v. flood 
(1860). 2 Da G. P. ft J. 396, 410. 411; and see RShne^t. BeaU (U47). 1 
S. L. Caa. 43. 67 ; floeeely v. CorUe, {1896] 1 1. B. 23, M (oaase of settle* 
menta). 
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or merely in order to let in i prior life or other limited interest (i); 
in the latter cases the legadee vest at once. This rale applies 
generally, whether the land ie the primary or anxiUary fund, 
and whether the gift is for a portion or ie merely a general legacy^ 
and whether the donee is a child or a etranger (0» 

(v.) OnuMi ApitlieahU to Le^aeia Chitr^l $n Mixtd Fund. 

1476. Where legneies are charged both on real and on personal 
estato, then primdjarUt according to the ordinary rale in adminis* 
(ration of estates (a), the personal estate is applied first towards 
(Ntyment, and the real estate only in aid oi it. The vesting, then, 
of the lQgacie.s, so far as the personal estate is applied towards 
payment, iH gnvornod by the ordinary roles (6) applying to bequests 
of pure perKonal estate alone (c) ; and so far as it is necessary to 
reHort to tlie real estate, the vesting is governed by the rules (d) 
ap[)lyiiig to legacies charged on real estate alone (r). Even where 
the le^toe dies before the time of payment, therefore, his repre* 
senLaUves are entitled, provided that there is a vested interest so 
far as the personal estate is concerned, and that the.pereonal estate 
IB sufficient (/). 

Sue-Sw'r. 3. -IHittiiny. 

1477. The court in a doubtful ca8e(g) leans against the divest* 
ing of vested interests (h), and favours that coustruction which 
leads to the vesting iiidefeasibly of the property as early as 
possible (i). In general, therefore, subject io tho intention shown 
oy the will as a whole (A*), divesting conditions arc construed 

(i) Ki^ V. ITiUeri (1733). (*a«. kmv. Tall>. J17 (on tcoant iu tail dyinir 
witliout iMuo); V. ((7.'i3). Amb. le? ; Kmbrty v. MaHin 

(1754), Amb. 230; JetUe v. Titekencr (1771), Amb. 703 j Dawt<m v. KiiUt 
(1781), J Jlro. C. 0. JI9; Godwin v. Murniay (1783), i Bro. C. C. 191: 
nntfleif T. Diihop (1808), 9 Ve*. 0: Poole v. Terry (1831), 4 Sim. 294. 

(I) Ckmdd$ {lhik4) V. Talbot (1731), 2 P. Wroa. 600, 612 (Cox a note), 
riHog oaaea mentioned in the noire (f). (r). p. 821, ante, note (»), tupra. 
Aa to portions geoeraU^, and wjio are ontitird to thorn, soe title Sittls* 
HINTS. Vol. XaV.. pp. 387 et m. 

(a) See title Kxsevtoas and Adhinistrators, Vol XIV., a. 274. 

(b) See p. 810, ante. 

(e) S$ Budftme (1843), Drarr Ump, Suf. 6. 

(d) See p. 821, ante. 

(a) Chandoi (Dabs) v. T/dhoi, $upm, at p. 612; Provw v. AHnedon 
(1738), 1 Atk. 482; Van t. Clof* (17391 1 Atk. 510; ParAar v. EtZeon 
(1849), 1 Drew, k Sm. 568. ^ 

(/) Anon. (1744), 2 Eq. Caa. Abr. 551, pi 33; Bickardeon ▼. Oreeee 
(1742), 3 Atk. 65, 60. Van v. Clark, aapru, is to thb extent not to be 
followed. 

(9) The rale n inappUoable where the intuition aa to diveetins is plaiolv 
ahown {Be BaU, SWery t. Ball (1888), 40 Ch. D. 11, 13, 0. A.; see 
note (bh P- 824. post). 

(k) Madditon v. Chapman (1868), 4 K. & J. 700, 721, 723} Be Wood, 
Moort V. Boflsp (18a»), 43 L. T. 730, 732 ; Be Roberts, Psmwl v. BoberU, 
[1903] 2 ph, 200, 204. 

(ld75), I App. Cas. 428; Be TeaU, Teak v. Teak 

(1M5;.5SL.T. 836,837. 


44 


9) 

Shntos rXim 


reMve joch a oonsMotion aa shall carry them bevood the porpeso for 
whJoh tte wcre4e«gned *’ (4M.. nTrluaNsn, lX. at p. 428). its to 

clauM, and oUier utiftiDs olanaea, see iiUo SsTrLBiCRNts. 
Vol. XXV., pp, 693,697 W ssf. 
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B^ctl j (I); End where there is a prior vested gift, and then a oUnse 
divesting the gift in an express oontingeney, t& coart does not hold Oondltteaal 
the gift divested unless the precise oontingeocy referred to ooeurs^ QMta 
and does not introduce other oontingeocies unless the context 
reqairee that course (m), 

1476. Where there is a gift to a named person for life, and Oiftowoo 
after his death to his children either generally or on attaining A«Ah“«itb- 
any age, or other event (n) in terras which give the children a 
vested absolute interest independently of whether the oliildren 
sorvive their parent or not {oh fbltowed by a gift over if the parent 
diee ** without leaving children," these words are construed eo as 
not to destroy any prior vested interest {ph and read as without 
having childroQ”(qh or without having hod children*' (r), or 


(i) Fnuncti't Cat« (lOIO), 8 Co. Rep. 80 b, 00 b; KutUmnrh v. 
Kiailmark (1866), PS L. J. (at ) I, 4; lita^rppe r. Vmd$h4iw (1868). 4 
Drew. 880, 336. Tbe pnncipki ipplioe to tbe divestiug not oihy ef 
vested eitftSM, bat of ooutingeut OKUtce (tM.). Acoordinaly. in e«M 
of gifts to ohildiQD of a named parent, followed by a gilt over if all Uio 
chudron die in tho lifetime of their parent, where some but not all survive 
their parent, novertlioless all take (/IromAeed v. Uuni (l83l). 2 Jao. & W. 
469: Otrrdcn v. //ops (1849), 3 De G. 8m. 351 (soUleinoni); romplooma 
V. Waningt^ (1843), 13 Sim. 207. 270 (gift over, il bat one ohild at 
pareoVi deoease, to that one); £s PiitA, looertd^ v. P'trtA (1914), 49 L. 3. 
355). 

{m) Tarbudt v. TarbacA (1835), 4 L. J. (cu.) 129 ; (hz v. Parktr (1866), 

22 Beav. 168; PotU v. AlAerCoii (U&O), 38 L. J. (cn.) 486. 488 ; K$ A'trA. 
bride's Truffif 1666), L. B. 2 Eq.400,403; S« P«efc«ofiA. StuiUk v. Ttukii^ 
ton, [1899] 1 Ch. 642; Ra ^eerls, pearls v. SsoHe, [1905] W.N. 86. A»< to 
the change of oonjanetioos in particular casce, soo p. 834, peel. 

{%) As in oast's whore tho mterest of the ehildrun is to vest at birth 
(TrsAarne V. i/oytoH (1875), L. R. 10 Q. B. 459, Ex. Ch.; lU Bndhuty, 
Wine V. Brodbary (1904). 73 L. J. (CH.) 591; H$ Ooldney, lU IMgkion, 
Clerts V. i>wAfon (1911), 130 L. T. Jo. 484). or at the ago of twenty-one 
yaara (itfatMad v. Ckalie (1622). Madd. 5 b G. V43; Be Tkomjfon't Truti 
(1852), 5 Do 0. 5 b Sm. 667), or at that age • - marriage {Co^anuijor v. 
BIrode (1843). 8 Jur. 14), or when the youugeet attains tweoty-ooe 
years {Ktnntdy v. Sodyttick (1857). 3 S. 5b J. 540), or any similar event, 
it only tbe vesting is withont roforenra to the sarviving of tbo parent 
(BerAtcoriA V. BAfAtfofU(1906}, 75 L. J. (cii.) 754.]^ Jutce, J.. atp. 756). 

(o) Tho rulo is inapplicable, therefore, where tbe isteresU of the children 
arecoaUageot on their surviving their parents (BytAsf<av.//yfAssea (1864), 

23 L. J. (CK.) 1004. C. A.: BAs^eld v. RtiMSfl (1859), 4 De G. 5 b J. 593, 
C. A.; Be WaUon't Trasts (1870), U R. 10 Eq. 38. where Bryden v. WilUit 
(1869), L. R. 7 Eq. 472, is criticised; and see Bride v. Fooke (1858), 3 
be G. 5 b j. 352; So Heaik't SetiUment (1856). 23 Bust. 193 : CAodwicb 
T. OreeMii (1861), 7 Jur. (7. 8.) 959; Etmng v. Tumor (1861), I B. 5c 6, 

K 655 (a case of a aettlemrnt)). 

however, decs not 
189; BorAwortA V* 
BarivortA, eupra) ; and see Be ^mssioim. Beaauoa v. OrsM (1903), 87 L. T, 
594 (gift over held not intended ‘ * * * - •- * » a . - . —. 

(p) Be CobbM. Cobbcid - - 

( 0 ) Be TooAey'e Trusio, 

Bs pofte Soopor (1862)^1 Drew. 264: Benmdy v. 6edgtoiek (1867), 3 
K. & J. 640; Whiio v. SiO (1867). L. R. 4 Eq. 265; Be Bfpvii*# Trust 
(1873). L. B. 16 Eq. 339; So Jackoono WiU (1879), 13 OlD. 189, per 
JiasBt,M.B.,stp. 194. 

(f) iforeAofi v. BiU (1814), 2 If. 5b S. 608. 619$ Btydea v. WOoU, 
eapro, at p. 476; TrsAanw v. l aflea (1I75|, L. E. l9 Q, B. 4 
Bx,Cb. 


550; Jeyoi v. Soeoge (1875), 10 Ch. App. 655 (a ease i 
A non-exclusive power of appointment Sy the parent, 
exdnde tbe rule (Be Joekton'e IViQ (1879), 13 Ch. D. 1 


Dtonded to displace appointment under a^wev)« 
i V. LawUm, [1903] 2 Ch. 299*0. A. 

I, Be Busko BaU. Co. (1852), 21 L. J. («.) 402; 


459, 461, 



824 


Wills. 


6ICV.7. 

CetdUoDil 


Ohwgeof 

••or "into 


without ksviog childreo who hsTo sttained vosted interests (i), 
Mcording to the context The rule is not confined to a ease in 
which the tenant ior life stands m toco parenHi to the donee in 
remainder, but extends to a case in which the tenant for life is a 
complete stranger (r), and, it seems, to a oase in which the children 
mentioned in the gift over take no interest, hot there is an interest 
in their parent (w), or in anyone elBe(v), independent of the children 
sorviving their parent, and where the result of reading the words in 
their ordinary sense would be to divest interests which, it is inferred, 
the testator intended to remain vested. This rule is noiafTectod by 
the circumstances that the testator knew of the existence of a child 
of the named person, and that such knowledge appears on the face 
of the will itself (a); but it is inapplicable where the context shows 
that the prior vest^ intereeU were intended to be destroyed in 
occnrdance with the plain meaning of the words (b), or where the 
subject* mat ter of the gift is an annuity betiueatbed so as to involve 
the notion of personal enjoyment by each of the successive donees (c). 

1479. II there is a devise to a named person in fee 8implo(d) or 
a bequest to a named person absolutely (<), with a gift over in 
either case if be die without children or under the age of twenty*one 
years to other donees, the word is read "'and,*' and the gift 
over does not take effect unless both events happen. This rule of 
construction depends on a presumed intention of the testator to 


(I) lU Vobbold, CobboU V. Lavton, [1003] 2 Cli. 200, C. A. 

|t] Oatomajor v. (1843). 8 Jur. 14. 

(u) JU BegU, Yontoun {1898). 78 L. T. 467, where the gift was 

to Uia paroDt for life and aftarwardi V> his executors sod adioinistralors 
cooliugenOy on the parent baring two or inure children attaining twenty* 
one. 

(w) ^cJack«oVilFiff(1879), l3Ch. D. ISO.psr JbsssL, M.lt., at p. 194; 
but sso Armtirono ▼. j4fnu(roii9(18S8). 21 L. R. Ir. 114,120, C. A. 

(а) Re Ccbboldt Oobbold v. Lovloii, supra. 

(б) TU Rfili, ^idtlery V. Ifaii (1888). 40 Ch.D. 11,13, C. A.; see, howcTer, 
Borhoorik T. BarinooriM (1906), 75 L. J. (CB.) 7G4,756, where it is suggested 
that this eoQtooee properly should not appear in the report of Se Boll, 
BlaUory T. Ball, tupro .* compare Bcdg^t ▼. Horpar, aedget v. 

(1856), 3 De G. 6c J. 141; Claf t. OeU$ (1887). 57 L. T. 682. per 
Btirlxmo, j.. at pp* 683. 684; Be Ilanid, Stephen v. Ounninghom 

39 Ch. D. 426. C. A. Thus, the rule does not generally apply to a gift to a 
person absolutely followed by a gift over on his death without leaving iisae 
(.drmftivNy V. Ar»itn>ng(1888). 21 L. R. Ir. 114. 0, A.; lUBoU, Slattery v. 
BoU, eupra, disapproving White v. TJi^ht (1879). 12 Ch. D. 751; and eoe 
Bf> ScmbltUin, Hamilton v. IJambUton, [1884] W. N. 157; but compare 
BoeU, Bogle v. Yoretonn, tvpra). 

(e) lie Ueming^y, Jamee v. Xtewion (1690). 45 Gh. D. 453. 456. 

(d) Price v. 77aii< (1684). PoU. 646; Pair^U v. Itorgan (1805), 2 

Bos. 4cP. (V. B.)38; Parfmonv. Bolder (1808). 1 Taunt. 174.182; Piokid. 
Bom V. Dm (1812). 18 East. 67: Bee d. Herbert v. Selby (1824), 2 B. 4c C. 
926: Morrie v. JTorm (1853), 17 Beav. 198; Mahe^y v. Booney (1653), 5 
Ir Jur. 845; Imray j. Imeeen (1872). 26 L. T. 93. Sov$U v. Garret (1595), 
Moore (k. b.), 422 (accepted as an authority on this point in Wright d. 
Baevsil t. EerM (1789), 3 Term Bep. 470, per Pullbb. J., at p. 474. and 
ia Beaa d. v. Semeifi (1808). 9 East. 366, per Li Blanc, J., at 

p. 876), is Meimble to otiier pounds; see the deciaioB as rspoxted 
enb am. Sovlu v. (1585), Cro. EUa. 525; and note <o). p. 825, poet 

(e) Therttlr«pp]iat'betbtor^aBdtopeTao&^eatate(irnoMv. Mnnom, 

1896] W.N. *148; IfsddsOv.ifwKlf (]801),5Tes.341; Mytionr.Booik 
1134), 6 Sim. 457), 


1 
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benefit tiie diildren of ibe ^erieee directly or indirectly, in iateD- 
tion which would be defested if the derieee died under twenty-oue 
learin); ebildren, and the word or** wee coostraed diajunctirelj (.r). 
The alteration is made although the sentence ae altered contain a 
condition repugnant to the character of tho estate given (y). A 
similar rule holds good as to gifts over if the donee in question diee 
before a life tenant under a previous gift or without issue (h). 

This canon of construction is also applicable where the prior 
devise or bequest is contingent on the donee leaving issue (») or on 
his attaining majority (it), if he takes absolutely. 

Where, however, a prior donee takes for life only, and his issue 
are unprovided for or take express aUolute interests, and there is a 
similar gift over, this alteration cannot be adopted so as to defeat 
the interests of subsequent takers ({)• Where a prior donee takes 
in tail (m), or takes tor life only with remainder to bis issue as 

! )urehaBers in tail (a), a gift over on his death under age or on the 
ailure of his issue may ^ read without alteration of tfie " or " into 
and "; but even in ^is case a death under the spocified age doee 
not in general carry the estate over, udIom there is also a failure of 
issue, Hi nee the gift over would not be read ho as to defeat any Ihsuo 
in tail (n); while a death without issue, although after attaining 


(/) Re Cr%U^hU>f, Ki4MH v. Mandeu^ [1912] t ('ll. 9S.% p«r PAftXnB, J., 
at p. 337. See, however, the doubts otpruMod in Orty v. iVartoa 
e H. li. Cas. 61, 60, by Lord Cramwoetii. L.(^. who, hownvor, appr»>ed 
of I ho rule as beiug an eitabliAbod rule. According to the Hlruoturc ’ ho 
lentonce, if tho word "without is lucd, the gift oTor on u oeint^wite 
evoQt may be accurately expressed ia the form contshuDg the word 
"or" (5fr<tnoii V. FU^erald (16S9), 23 L. U. Ir. 406, per FiTtciUboN, 
L.J., at pp. 472,473); in such a esse it is not necessary to alter t he words, 
t.e., the gift over in the text may be accurately exprossod as od death 
** without having any issue attaining twoQty-'*ne." • 

(g) As, for instance, gifts over ou the di<' dying without iMuo or 
intestate {IneorporaUd Stxiety v. Sicjtords 1 Dr. St War. 258. 2S3; 

^rs«n V. //arvfy(l842), i Hare, 428; OreeUed v. Orsolsd (1809). 26 Ilcav. 
621, 627 (gift over in event of "any of them dying before having heirs 
<»f their b^j or making a particnlar dispHiitioa oi hts or her properly "); 
^ Crut^ley, Kideon y. ifortdew, eupra; compdre Be^oAeroJt v. Brotme 
(1791), 4 Term fiep. 441; (hikberi v. Pvfrisr (1822). Jac. 410; Streti^ 
T. Fitggeraidy $upra. 

(A) Venn d. IftlikM y.Ktneyt (1808). 9 East, 366; irri^Af d. BurrsUr. 
Kemp (1789), 3 Term Bep. 470 (in sunender of copyholds). 
li) Jehnten v. ^tmsocfe(186L), 7 H. N. 344, Ex. *'h. 

(A) MyUan v. BoodU (1834), 6 Sim. 457, Wriyki v. iforooiii, [1898] 
W N 148 

(I) Cooke V. JIftrsAcMS (1864), 34 Beav. 27. 

(«) Woodward v. Qhebrook (1700), 2 Vein. 388; Browneword v. Bdwords 
(1760), 2 Ves. Sen. 243. per Lord Hasdwicxe, L.C., at p. 249; MorUiMr 
T. Hanley (1881), 6 Exeh. 47; 8, C. (1881), 3 DeO. ^ Sm. 316 (see, eeAlm, 
8. C. (1848), 6€. B. 819); Bny T.Pssmm.evpra.MsLoTd BT.LSbWAEDS, 
atp. 93. d 

(w) Hoeker v. SMUon (1824), 9 Moore (c. P.), 2. 

(o) Moolis T. Omri (1598), Oro. Elis. 828 (when the eetate tail was 
hnpliad bom the gift over, and the subsequent limitation Muld not then 
have tEkeo effect by way of executory devise; tbs case would now be 
deoi^ otherwise); Oroy v. PsereoA, espro. The ^eei| to far as death 
under age is oonoened, is therefore the same as if" or" were read "and "; 
compare JfoekA^f v. MoeikAouoe (1829), 3 Sim. 119, 226 (gift ow OA 
deau or want of issne oonstrued ea on death and wttt of laaus). 
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Beot,7. that age, may carry the estate ever by way ot ramaiDder (p) or 
Confitiosal otherwise. 

iMfti. On the same principle (q\ or to arold iDconsifiteney (r), where a 

^ absolute, or coctiagent on attaining a specified age, or 
(katu before on marriage, or on a specified age or marriage aa alternative eventa^ 
tvestfKioe ft gift over in any of these cases on the death of the donee before 
Of marriage, ^ marriage is read as if “ or “ were “ and.” 

Oiftofarofi In cases where the interest of a donee is postponed to a life 
interest, bat is contingent only on his attaining a oertain age, and 
or s&deragL ^ Burviviug the life tenant, a gift over on his death before 

the life tenant or ander the specific age is construed aa if ^*or" 
were “ and ’* (i). 

Chaegeof 1480. In general, the court is unwilling to change the conjunct 
^and'’ ioio tion *'and " into '*or" in a gift over on suvoral events connected 
""or.* '^and,*' where the words may have thoir ordinary sense, since 

the effect would be to divest the prior gift in events other than 
the compound event which the testator has provided for (0* Thus, 
after a gift to a donee absolutely (»), or in tail (a), or for life with 
remainder to the children of the tenant for Ufe(b). a gift over ou 
the donee dying under twenty •one and without issue is read in ite 
ordinary sense, and is not r^ as if and " were or merely (oi 
the poesible benefit of the issue. 

wbeo made. And " may, however, be construed ** or " where one member of 
the sentence includes the other, so that by construing the words 
literally one member oi the sentence would be rendered unneces* 
sary. and the change is made in order to give effect to each membei 

(p) Bro\CH9wrd v. Edtcardi (HoO). S Ves. ben. 243; Uoiiksf v. 8uttoi\ 
(1S24). e Moora (c.P.). 2, wlim Che roiiiatuder was held to be ccDtingentj 
thU appoura lo^thi^caae also rcferml ic la Qftjf v. Paerton (1S67). S 
11. L. Cm. 61. par Lord St. LaoNAkJis, at p. 93. but thero described ac 
the case of death ''under age leaving issue." 

(q) This was the ground for the rule stated in Ps Clegg*f E$iaU, BzparU 
Evantt (iSU2). U 1. Ch. R. 70, C. A. ; JU Caniill>%i Mincri (1866). U 
1. Ch. K. 301, 311 (contingent on marrisige); ISiOUr v. Truitue, Execute* 
and Agency C^., Ltd. (IVOS), I Commonwealth Law Reports. 435, 443 (gifi 
OTer on death More twenty^one nmnarned and without issue). 

(r) This was the ground for the role stated in Qraid v. (1813). f 
1)0w, 73, 87, E. L.: Maicolm t. O'CifUogXan (1833), Coop. temp. Brough 
73, 76 (contingent on marriage with consent); and see Tkaektray ▼. 
flAApren (1826). 8 Sim. St. 214; Gfimehaw v. PieJ^ap (1839). 9 oiro. 
691; Thonpeon v. Tseioa. Teuton v. Teuton (1852). 22 L. J. (CB.) 242 
^alternative events); CeXktt v. ColkU (1866), 35 Beav. 312. 

{$) MiUe y. Dyer (1832). 5 Sim. 436; (1887), 6 Sim. 330, followed, u 
lariof down an established rule of oonstnetion. in Bentley ▼. ifeecit {1858), 
25 Beav. 197. 

(1) Deed, tether ▼. JeMOp(1810), 12 Bast, 268, 293; ffepT.£ep(1855), 
1 Jur. (M. s.) 372, where Bromn v. Walker (1823), 2 L. J. ( 0 . 8.) 82, is ooni' 
miDled rpoo on this mud : see. aocordmgl;. Beed v. PrAtthwatk (1871 
L. It. 11 Eg. 514; T. iriB««(1899}. 31 Ontario Reports. 298; J2< 

MoUtdf^, V. Metoalje (1900). 32 Ontario* Reports. 103. 

(•) Cooks V. Bofi, Borrett v. Hart (1863). 3 De 6. J. A 8m. 604. 

(а) Dvt d. '77shof T* Vsssop. swpro, ^proved in Orey ▼. PsArtoa, sapm, 
when Jfo w asword i;. Edwards, sepro. is explained, and the censCnotiati 
there adopted by hoin Habowicbz, L.C., which was similar to that when 
** or " is nsod (see p. 825. aais), wu disapproved* 

(б) irsMls V. JiaMm (1856). 21 Boav. 225. 
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of the esQtence (c). The slterstioo is not, hovever, msds if hj 
gifing to ttiat member of the sentenoe some Iw usual meaniAg ConAttooiri 
effect can be given to every word(4£). Thus» if after a gift to a (Mi. 
person abeolutely or for Hfe and afterwards to bin children there 
IS a gift over on his death " unmarried and without issue," it can 
be as if and'* were ^^or" in cases whereunmanied *' is 
necesBarily given its ordinary meaning uf “never having been 
married " (e); but as a rale, if in such a gift over “unmarried “ 
can be given tbe meaning “ without leaving a spouse " {j }, so as to 
give effect to all the words without altering the conjonctiuns, this 
construction is adopted rather than that the words should bo 
altered 

It is an additional objection to the change of “and" into “or" 
that any part of tbe sentence becomes inoperative {k), 

1481. If there is a gift after a life estate to a number of persons Sarrironliip 
in equal shares or alternatively to such of them as survive the life 
tenant, the survivorship clause is jfrimd /oa'e a divesting clause only, 
and if none of the donees survive tbe life tenant, their represente* 
tives take in equal shares (t). A similar rule applies in other cases 
where after a gift to a number of persons a gift in any contingency 
to tbe survivor of them is constru^ as conditional on hie surviving 
the tenant for life or some specified event (1:). On the other band, 
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this rde ^ not Adopted where is the context ol the will a gift 
to the BQTtiror ol a rumber of persons is eonstmed as raterrmg to 
SQrviTOrsbip inter $e and not as conditional on his earviving the lik 
tenant; in euch A case the longest liTer takes the gift, although ajl 
die is the lifetime of the life tenant (i); nor does tbe rule operate 
where the condition a§ to sorrmog the life tenant applies to the 
oriffinal 

The time of operation of a divesting provision may be limited b} 
the context (n), for example, bj a dimtion for ^jment, translei 
or conveyance to the donee, or for the doing of any such act or 
any spewed event; tbe court considers that the trustees oi 
exeontors could not conveniently obey such a direction if diveatinj 
were intended to take place after that event (o). 

Svs-SaoT. i.^^Particuiar ComlUiPta. 

(i.) In tOM of SmTS, oi a Cbnfifiyney. 

1462. A gift over of property, given to a person absolutely, it 
the event of his death is construed as a gift over in the event ol bit 
death before the period ol distribution or voting, unless some othei 
period is iii<licatad by the context (p). 

If, therefore, tbe gift is imoiediate, and there is a gift over in cast 
of the donee's death, as a contingency, the gift over pnmd facii 
takes effect only in the case of the donee dying in the lifetime o 
the testator, as an alternative gift(f), and if tbe gift is postponec 

y. Chapman (1860), 1 John, k H. 470; i^U0669). L. K.' 

Eq. 478 i D^»n'$ TViitU. Vtaaan y. iMacon, Bagger y. Bangor (1906) 
95 L. T. 236; and see litnn v. IHxcn, IHxan v. NichaUon, ]>ixan v 
PrUftky (1847). 16 Sim. 21; R$ San4*f$ TmtU (1866), L. B. 1 Eq. 676 
683. 684: lU Clark't Tfu$U (1870), L. B. 9 Eq. 378; Jon€ty,D^ 
(1880), 28 W. B.456. 

^ (0 Swjield y. Uowu (1790), 1 Bro. C. C. 90; WUU y. Baker (I860),! 
Do O. FT de J. 55, G. A., commented eo. though eeeepted as corroot, In R 
Pickwartk, SnaiA v. Parkinaan, [1899] 1 Cb. 642, C. A. 

(«) V. FlaektU (1841), 4 Bcav. 208. 

(•) VuUiamf y. Huikision (1838), 3 Y. A C. (tX.) 80 (vested intemi 
At twentj'one : elause settling gift on donee's mamage held confined U 
marriage under twenty^ione); iloed. Liagd y. DavU$ (1864), 23 L. J. (a. r. 
169. Bubieot to soen a context, the operatioD of a divesting olaost 
operates whenever the coutiimcy happens on which it is to take effect 
soo, for examplo. Witkam v. witkam (1861), 3 De G. F. k J. 768. As ti 
particular gilts over, see the text, infra. 

[o] Wooiburu v. WaMuma (1860). 3 De G. & Sm. 643; (Jlyn v. Qht 
(1857). 26 L. J. (CB.) 409 ; 0*Makinejf v. Bardefl (1874), L. B. 7 H. L. 388 
,403. 406; Be Ludif, Ptard v. MorUm (1883). 25 Ch. D. 394, 397; anc 
see Be ffsfr’s SetaU, [1913] 11. R. 214. This indication of int^tion mas 
he overborne; see Martineau v. Boyefi (1856). 8 De G. M. k G. 328, 333. 

(p) v.Oomma#ioasr/of fiailweys, [1900]A.C.628,P.C.,psfLorc 
LtNDLKI,atp.634; £rodq«owT.te«aioa(1856). 8 DoG.M.&G.eol C. A. 
G Makom V. Bardstt, tnpra, per Lord Cattus, L.C., at p. 396. The rak 
IS liased OB tbe ground that tbe event of death is so mevitable that ii 
wunot be deemed h coDtingency, and therefore the testator could nol 
a^ve intended merely to provide for the case of the donee dying at any 
tia^ U is also based on tbe presumption in uvoor of vestinx^ms v. 
i^tfm(1633^2lly. ACr. 16,20,21). 

(,) (W) T.' Si^Wfc [Borl) (1707), 1 P. Wnu. M; SMOtf t, 

« V«. l^Ts 7a,l,r(180i),STM.Mei 

Ii ?“** ® C»«»ow ▼. Btofom (Ull). 16 V«. »11 

<W« T. Mthtr (UlO). 4 Mtdd. 144; t. Bmm* (1634), 7 Bim. 401 
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to ft Uf6 tttfttot tile gift over frimAfad* Ukee effect onljM ft deett 
before the tenant for Iife» as an alternative gift(r)r^r> if the 
oontezt reqoire8» the gift over maj be construed as loferring to 
death before vesting (s> 

It maj be, bovrever, that the context of the will shows that the 
first donee takes not an absolute interest, bnt a life interest onlj, or 
that the gift in case of death is to take effect not as a contingent 
gift, but bv way of euooeeaion in any event; the second donee then 
takes on the death of the first donee at any 

Generally, death is regarded as a contingent event only from 
necessity, and it the wo& import no other oontingency (h). 

1493. In a gift to one donee indefinitely followed by a gilt ** at 
the death " or after the death of that donee, the gift over frimA 
/ocie takes effect at death, not as on a contingent event, bat by 
way of succession, and the first donee takes a life estate only (v)« 

(ii) On D$aik wiih Oiler Cbn/uiptnaiw. 

1464. In cases where the gilt over is on death coupled with Mme Gift ever co 
other contingency, for example, on the death of the donee without 
leaving issue, or without leaving issue living at the time of hie 
death, then priittd facie the gilt over takes ^ect on the death of 
the donee at any time (a), and not merely on his death before the 
time of distribution, if the rest of the contingency is fulfilled at 
his death (6). 

Clarke v. I/Mack (1842), I Y. & C. Ck. Cis. 492; iioward v. fi'orr rd 
(ISCS), 21 Beav. 650; Tavlori. StoinUm (1S66), 2 Jur. (K. S.) 634: SniMAk 
T. (1868). 4 K. St X 405; JU Neary'e SitakilUl), 1 L. R. Ir. 311: 

EUioit V. fimOa (1882), 22 Ch. D. 236 ; Re Vai<Us'$ TraeU (1888), 40 Ch. D. 

159,1C2; lU Reevee, Bdtoarde r. Beerm (1907), 51 So). Jo. 325. 

(r) Hervef v. 2i*tan^hlin (1816). 1 Price, 204; KditanU r. Kdicarde 
(1862). 15 Bcav. 357,369, 304 (tbo third rule there statoJ 1$ ootaffoctod un 
tku point hj 0* Maloney r. Rurdeit (1874), L. ? 7 H. h. 388 ; voo note («), 
p. 830, poll); Green ▼. Sarrew (1853). 10 Hare, v69,461; BoliiAo ▼. UiUyar 
(1865), 11 Jar. (K. a.) 556; and see Le Jenne f. Le Jnne (1847), 2 Eeoo, 

701; OaUand V. Leonard (1818), 1 Swan. 161. 

(i) Penny ▼. Commieeionor for Betitfayi, [1900] A. C. 628, P. C.; Be 
ferr’e BeiaU, (1913) 11. R. 214. e 

(I) BitknM T. Bandom (1784). 1 Br6. C. C. 893; Doughe {Lord) v. 

Ouimor (1795), 2 Ves. 500; ^otclaa r. ffeUwon (1786). 1 Bro. 0. C, 

489; dmorf ▼. Clark (1827), 3 Rooi. 366; TtUoa ▼ Jonee, TiUon T. 

Thornton (1830), 1 Rosa. St If. 563: compare IfUbiw t. JoAreQ (1879), 

13 Ch. D. 564, 669 ; WaUon ▼. Waioon (1881), 7 P. D. 10; and u to the 
weight to be given to various oireuinstinees, see Taylor v. Btainion (1856), 

2 Jur. (H. 8.) 634. A gift to one person in the event of death of another 
is only treat^ as a gift in remainder or Hoeceesioo where the flmt taker 
takes for life only (P#aa« v. Commueioner for Roikeaye. sapro, 
per Lord Likplxt, at p. 536). There is no ^eral rnle, however, 

a prior gift is always out down to a life intereet by a gift ovts ** after 
the death " of the dnt legatee (Rs Monek {Lady), M$ick v. Gfoifesr, [1900] 

11. R. 56,66). • . 

(•) Woodroofe v. Woodroofe, ri894} 1 1. R* 299, 302 ; Ocidkr v. Cadhy 
(1631), Jae. 346. 348. As to gifts npeo death coopled with a eontingency, 
see tiie text, infra. 

(•) JoiKft V. RaflMkHid (1834), 3 My. A E. 110; Oondabk^. Ball [ 1849), 

3 1^ O. A Boi. 411; Be Adam'e froeU (1866). 14 W. R. 18. followed 

in BMm V. Pd<sr (1879), 10 Ch, D. 733 ; Waime (1867), 3 Jur. 

(N. 8.) 654; R# RasSSU (1665). 62 L. T. 659. 

(•) As to death in tbs life of tbs testator, see p. 796, auA. 

H) Ingram v. BcuOm (1874), L. B. 7 H. L. 408 (^ying witboitt iiSftS 
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Wiu«s. 


Sot* 7 No diSMSDCO h mado b? the fact that tha doneas osddt (ha 
CaadWnnal gift over vl the ^Idren of the fint taker (c), and the rule ie the 
Otfu. eame ae to real and as to personal eetate((I), and whether there is a 
previoas life estate (t) or not (/). 

jtMiosioa On the context of the vill» however, the contingency may be cod« 
br cootcrt fined to a death doring the lifetime of a tenant for life(>7), or during 
the life of the testator (k), or before distribution or some other 
event (»)• In particular, it may appear that the gift over is not an 
executory limitation defeating the prior gift at any time, but a sub* 
stitution^ and the death with a contingency is confined to the 
period within which eubetitution takes place (k), or there may be 
alternative gifte over, whether the death takes place with or without 
a failure of issue or other contingent event (f). 
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1485* A gift orsf esn bs wall madef si s rule, <hi the^nsa 8yiS6 
batora he sctnsllj reoaiyas hii lagsa; of on hie b^mis||Uaamt)M 
to rdceive it before actual payment; iQoh s gift may ba exprMSed ao 
S6 to be not void for unceiiLinty (m), at all eveuls in tlie case of 
non-reBicioary gifts (u),or in the case of any gift whoro the gift over 
ia of the part of the property which has not b^rt received (b). 

Such a gift over, or a gifs over before execution of alt or any of 
the trusts of the will (c\ in tho case of a residuary gift, and applying 
to the whole fund, whether piiid over to the donee or not, may as It 
stands in a particular will be void for imcertainty (d). 

The court, however, inclines to construe such gifts over, so that 
(he |>eriod ovor which the operation of the gift over is to extend 
should not continue beyond the tiine at which the legacv is by 
law receivable (e), that is, in general, where the gift is not otWwise 


without ohUdrcD tnd on doAlb loArin^ obitdroii); O44 ▼. }tan<*h$9UT 
CorpcfTiiticn (1852), 17 Q. B. 7S7, 746 (** the dpng of A. with or wlthooi 
Usos is as certain and iiieniablc an evoot u ine dying of A. umply,'' per 
I^ord Oauphrlu at p. 745. citiitg the rule on p. B28, ant^, as to death 
treated ah a coutiiigonry). Tlie rnlto deeidnufi of lhe«o caMM, m being 
an ad<U(iun of all the contlngencicM 10 as to niako a oertaintv, was 
dusoDtod from in Coopn v. ('oopor (1856), 1 K. Sl .1. 058, 502 ; hntrm 
V. ho^rrt (1870), 6 <')n. App. 244, 248; v. (1854), 

2 W. H. 23; hut it api>earK to tio approved in O'Makoiuy v. Jianiett (1874), 
li. If. 7 11. L. 388, Off Ivord Oairvs, at p. 3U7. oxplauuag X >0 (*o«lo 
V. Ktir (1827). 3 Kum. 360. as derided on tbw and other grotindi. Soo 
aUo Leonard (181S), I Swan. lOt; WoodSume v. IToodAi'fiio 

0853), 23 L. J. (cn.) 336. 

(m) Jo5iuon v. Crock (187S), 12 Cb. D. 632, approved in fi« CUu-um, 
ChMlon \. .VeoM (ISSl), IS Cb. D. SIS; 7U Wiikinc, Bpeneer t. Purihoofta 
(1881). IS i;h. i). 534; Re OcMcr, Gcnldcr t. Ocuider, [1905] I Cb. 100, 
diHapprovioc Marlin v. Afartia (1866), L. K. S £g. 404. BMi v. Padvick 
(1880), I3CE. U.517,aQdtbodtdain iftiton v.ifatt»Km(]876), 1 App.Cas. 
428, 402 (boo note (d), infra), are not followed. See aUo Faulkner v. 
tJ^Uiii^ewcrik (1764), eitra in Bftoin t. Alit ia (1603), 8 Vesr 647, per 
Grant, M.K., at p. 56S (gift ovor if keatoo hod before real eitate was 
sold and the money was rooeivod). expJmed ts involTing an inquiry 00 
an asoertainabJo matter in lU Ckatlcn, Ckaeion v. 5«opo, tvpra, 

(а) Whitman t. 4ifl.VA(1866). L. R. 2 £q. 414. 

(б) Be Chasten, Chaeton ▼. Stage, eapra ; Re Oeiiider, Oeulder V. Oeaider, 
snpra. 

(e) A gift over on death during ibo eonliaaaaco of the traeU was held 
valia in case of a spectflf gift in lie TetiU, Teals v. TeaU (1886), 63 L. T. 
936. 

(d) Hntekin v. Mannin^icn (1791), 1 Vea. 356 (altboagb, as explained 
by JfiSAKL, M.R., in Jehnson y. Crook, rupra, on Uio conetniotion adopted, 
the gift over was on death before the gift was receivable); Maiim v. 
Afartift. eapra; BM v. Padwiek, tnpra ; Afinori v. BaUleon, enpra, where 
ifarfin y. .Vorfia, eupra, and Babb y. Podwtel*, lupra, were accepted 
as authorities to this effect by Lord Sxlrobhb ; Robert# y. Zoafe (1180), 
40 L. J. (cn.) 744, 745; and see Be Sadson, [1912] Victorian Law^ports, 
140. lliore is no objection, howeyer, to poftponraent of renting of a 
resduary gift ^util actual receipt [OatkeUv. RaqnMa(l803), 6 ves. 159; 
(1806), 11 Ves. 480, p#r Lord Elook. L.C..at p. 497, explainifl|; EitUUn 
V. ^oaata^foa. supra),, and there appears to be no suffl^cet reason 
for a difiereat rule in tno case ol the poatpoBem»t of divaiti&g if the 
intentioD is clearly shown ; notwithataoding the inconveaimoe of sooh 
intention, effect may be giren to it; ooe p. 669. ante; and oomparo 
IHtwuu V. BoberUon (1840), 4 Jor. 957. ^ 

(s) Be Sampeen, ^nepeen v. Sampeen, p896] I Ctt. 680, 635. The 
eourts in such case* favour early [quan, indefeasibls] veetiDg, regarding 
it as usdesintbls that righu and latertata ibould de^d on the degree 
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QlHoteret 
death biioie 
pA^mna 



wniis. 


8 m. r. 

OooMUcal 

Wti. 

OlftOTcr on 
tetb batoro 

pajnbte. 


poBtpoQe^C a y64r from Uie death of the testator X and in oUier 
eases atlK^e ae^ of the tenant for hie or other period of 
dietributicni (p). 

1486. A i^ift 0T6r on the death of a donee before the gift beeomee 
doe or pajaUe ie and may take effect on the death of the donee 
in the fife of the testator {h). The time referred to depends in goneral 
upon the period of distribution contemplated bj the vrill (t), but is 
susceptible of a variety of interpretations according to the con¬ 
text (iX In a gift to children, where the time for pa 3 rmeDt is after a 
life estate on their attaining majoritj or other qualifioatioDt their 
shares prmd/aci€ become vested when tbej are wanted (for example, 
in the case of sons at the age of twentj-one, and in the case of 
dangblcrs at twenty-ono or marriageX and the gift is not read as 
making the provision for a child contingent on burviving both or 
either of its parents unless the intention is clearly so expressed (f); 
a gift over on death before the gift becomes payable is confined to 
a death before attaining the majority or other qualification (fa). 


of diligence with wbiob trtuieos perlonn thdr duties" (fSe Stmpion, 
Sampion V. 8amp$on»[i%7t] 1 i'h. 630, per SriRLivo, J., at pp. 63a, 63C); 
sec, acoordingly, Whiting v. Forte (1640), 2 Beay. 671 (‘'receiving'’ 
ouDstmod with lie correlative " pay " in origiosl gift); AamsteU v. OiUow 
(1646), 16L.J.(Cir)d3.39; and ace the eases in Qotee (/), (^). i»/ra. In 

E articular cases au inquiry may be directed as to vriion the property could 
are been got in (Lov v. TAompsoa (1S27), 4 Ruas. 02 ; He Arrowtmiih'i 
Trust (ISOd). 29 b. J. (cit.) 774); although in v. jranntn^n 

(1791), 1 Ves< 366, Lord Tkublow, at p. 367. couiudorod such inquiry as 
iiBpra^eable and the gift over void for uncc^inty. 

(/) Rs ArrowmilA's Trust, supra; S. (16G0), 2 De (r. F. St J. 474, 
C. A.; Rs CoUiwiK VoUi*on v. K<rr6sr (1679). 12 CIi. D. 634; Re Wilkine. 
(?psncsr V. Dufk^orih (1661), 16 Ok. D. 634 (residue: gift over before 
fioal diviHloD of testator's estate); Barass T. 1Fjtigal;sr (1893), 14 Now 
South Wales Beporiti (Equity), 146: A«tU y. Hawi, [1902} 2 State 
Koporta, New South Wales (Equity), 7. 

(f) Rs TMgton'i Trusis (1853). 1 Drew. 440; Afinori t. Batlieon (1676), 
1 \p\). Cue. 426; Bt Cfuk/ion, CkotUm v. SMge (1881), 16 Gi. T). 216; 
iro/es t. Zlotmisfsf (ISS.'il. 30 Cli. J). 612. 

(6) V. Boiiis (1731), 3 P. Wins. 113; //uia^erstoas v. Stanton 

(1613), 1 Vea.&B.366^ WoUsr v. Jfair»{ 1819). lJae.de W. 1; //amphrrys 
y. Eowei (1830), 1 Russ. & M. 639; and see MUter v. Warren (1690), 2 
Vero. 207; i)ofTsl y. IfelesworA (1700). 2 Vera. 378, accepted as su 
authority on this point in 2oe v. Kin^ (1862). 16 Beav. 46, 54; but see the 
notes to those cases. 

(i) As. for instanoe, tbo death of the tenant for life, in cases where 
the legacy is given after a life interest {Crowder v. jStowe (1628), 3 Ruse. 
»217, 222 ; ana see Oreswiek y. GaekeU (1853), 16 Boav. 677). In the case 
of inunediate legacies, the death of the testator was considered to be 
denoted in Cefliiis t. Maepkereon (1827), 2 Sim. 87; Corf y. Winder 
ll644).n CoU. 320; Whitman y. Aitken{\SS8l L. B. 2 £q. 414. 417 : or 
the expiration of a year from the death of the testator may be adopted 
in parUoular cases where the context does not otherwise provide i eompare 
the rsseg in note (/). eupra. 

(h) CoW T. Winaer, enpra, per Kmiobt Bnccs, Y.-C., at p. 322. 

(I) See p. 671, ante. 

(m) " Payable " is oonatnied vested '* in such a case: accordingly the 
share of a cUud who attains mmority and dies in the lifetime of his parent 
k not divesu'd (Rwpttbr v. Boije (1760), 1 Yes. Sen. 206; ChotmondeUp r. 
jrsyrddi (1756). Ifdeo, 77 ; 8<iieiwrp LamU (1759), 1 Eden, 466 ; 

Hops T. Okjdenilord) (1801), 6 Yes. 498; IfiSu v. WiOie (1796), 3 Yes. 
6; Bfihenk T. Lopk (1104), 9 Yes. 300; Powie v. BwrdeU (1804), 9 Vss. 428 
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1487. In ths cms of a gift over on dealb of the dtmM baforo. 
beaming entitled, the last word has no defined legal mining, azft 
may mean either entitled in interest (n) or eotiUed in poBe6sei(a(«), 
according to the context. 

1488. A gift over on the prior donee's death belorta attaining a 
vested interest primd Jacie refers to death before vcbting in tbe 
technical sense (&), but if tbe context requires may refer to death 
before taking poseassion (c), or before having the right to posees- 
sion (d). 

(iiL) Limitaiiom en «/ /mM 

1489. By statute (e), in any gift by a modem will, the words 
** die without issue/* or ** die without leaving issue,** or ** have no 
issue/' or any other words (/) which may import either a want or 


(in spite of expressioiu raforring to ''leariog'* oliUdra); UnUi/ox r. 
fFiboft (ISOS). IS Vm. ICS; Walker r. ATaia (ISIS). 1 Jao. 6t W. I (deaUl 
before legacy due and payable '*); Hazard t. Jawui (ISSO). SS lloaT. 
m ; Eiiy4<m r. Ro$e (1S70). L. B. 10 Eq. 224 ; /^arlridg# ▼. Bnylw (ISSlh 
17 Cb. ll. 835; IToiiOSeU v. MAffeU (ISSS), 10 App. Cis. 422, 433. 435; 
but eompare iU WtUiAmi (1840). 12 Bear. 317). ^fbo doctrine of theee 
uaeee should not be extended t. GiUow (1845). 15 L. d. (cn.) 35, 

per WlOTua, V.«C., at p. SS.followuig Whaifurdy. 3foore(1880). 3 laji bOr. 
270. 2S9). 

(f») Be Cropland, Craiy v. ifidgUy (1885), 54 L. T. 238; e«e p. 658, 
sale. 

(s) Be ifauader, ifaaad^r v. MawuUr, [16021 2 Ch. 875; [1003] 1 t'li. 
451, C. A., following T'ttraer ▼. 0'etiet(1865). 34 neav. 503, 604; fU Aoj/'a 
B foicfl T. JUm (1885). 31 Ch. 1). 75; JU WkilAr, Winder v. Jenei (i^^i), 
105 L. T. 740 ; and eee Jopp r. Wood (1805). 2 Be G. 3. A Sra. 323 (eoh.e« 
ment: prior donee unborn and entitled at birth). Tbe case of Commie* 
aioaert of VhantalfU Donaiiono and Bo^tU v. Cotter (1841). 1 Dr. A War. 
498, followed in Uendor$on r. Aeaaicoi (1848). 2 De G. A 3in. 402. wae laid 
in B4 Maunder, Maunder t. Jfo«ader, eupra, St p. 870, to be founded 
on Do4 d. Loao r. PrM (1828). 8 B. A C. 321. wbtob was dUapprored on 
other grounds m WordruoriK v. Wood (1847), 1 H. B. Cae. 120, 154, B. L.. 
and in Bo Qroyeon't Tntfl EeiaU (1864), 2 De U. •*. A dm. 428, C. A. A gift 
oTor on death before being " entitled in poieeesif n is. in a context requir¬ 
ing it. capable of being oonatrued “ entitled in interest *' {Ke YaUo't Tntsls 
(1851). 16 Jur. 76). • 

{b) Forkin v. Hodokimon (1846), 15 dim. 203; BuU t. Jonee (1862), 
31 L. J. (CU.) 868, 861 ; BicAordtoa v. >*ower (1865), 10 C. B. (w. 8.) 760, 
602. Ex. Cb. (nmainder in fee simple); and see Be Amold'o EiUde (1863), 
33 Bear. 163.173. on the same wUI. Tbe gift om took effect on a elaes 
of prior donees failing to come into existence in Boardeley r. Boy nan 
(1865), 12L.T. 608. 

( 0 ) King v. OuUen (1848). 2 Ds G. A Sm. 252,254 (where the will ihowod 
that a death after Tcstiiig, in the teohnical eenae. was within the testator'a 
meaning); Be Jfem> (1857), 26 L. J. (ch.) 688; 7oaiig v. Bo5erleoft 
(1862). 4 Macq. 314, H. L. (g& orer to eurrivora). • 

id) SiOiek t. Boolk (1842). 1 T. A C. Ch. Cas. 117.121.124. 

(e) Wills Act. 1837 (7 Will 4 A 1 Ykt. c. 26). i. 30. As to the C<a* 
▼ejttring Act, 1882 (45 A 46 Viet. e. 30), a 10, sea tale Bsai. PaonaTT 
iMD Chattilb Rial, Yol. XXIV,, p. 237. ^ 

(/) ^e statutory proviaipn has been spplied to gifts on death without 
leaTing male Usne *' (Be Sohearie, Edoearit v. Ediiarde, [1804] 8 Ch. 644, 
foUowmg Upton t. ffordskm (1674). 01. R. Kq> 157; and compare NoviUe 
V. Thacker (1888). 23 L. B. Ir. 344); but not to like gifte in tena of heirs 
of the body " or *'hoin/' even thongh coupled with Words»of procreathni 

S orris t. Baoie (1844). 1 CoU. 416. ^4 ("in css# oi tbere*baingno heir*'): 

BeOrry (1861), 11 L E. 236; IWeoa v. 8moU (U74>. 0 Ch. App. 
651; losak ▼. Loa^, [1912] 1 Ch. 422. 428; Be Bivm and Oampbrn 
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Ulura of iisua of any persoB in hia lifetime or %t the time of his 
Aath, or an indefinito fa^nre of hie issae, are primd /acte oonstrned 
to mean a want or failure of isiue in the lifetime or at the time of 
the death of each person, and not an indefinite failure of iesoe (y). 

1490. A contrary intention excluding the statutory rule may bo 
shown by the tAct that the person whose failure of issue is spoken 
of has a prior eetaCe tail, or that a preceding gift is, without any 
implication arising from the words in question (hX a limitation of 
an estate tail m that person or issue (i); or otberwieo, generally, by 
the context of the will (il^X 

1491. This statutory presumption, further, doos not apply to 
oasoa wliere such words import if no issue described in u nre* 
ceding gift shall be bom, or if there shall be no issue who shall 
live to attain the age or otherwise answer the description required 
for obtaining a vested estate by a preceding gift to such issue (I)* 

(1$98). 29 OnUho Reports. 402; B* Kat (1001). I State Uoporte. 
New South Wales (Kquity). }: see, however, i)oddi v./lodir (1800). 10 
1. Cb. R. 470). It hie be^ eu^osl^ (Hawkins. Wills. 1st ed., p. 177 ; 
Sod ed.. p. 250; v. (1898). 19 Now South Wales Krporte 

(Euoity), 86, 88) that the statutory proTisiou has no application to words 
•uch M "in default of issue" or "on failure of imue." not euntaining. in 
themselTce or by inforonce from the context, any rcfereace to the death of 
the person faUure of whoso issue is spoken of: 'but for the eoutrary view 
see NmUs v. Tkaek^r (1888), 23 L. R. Ir. 344, 357; and sco t. 
Or^ (1849),3DeG. 8s8m. 4^, where the contrary appears to bo assumi^l. 
The fact that the provision oontoreplatos words whiob may import a failure 
of issue in the lifetime of the namod ponum appears to bo incfitisiistctit with 
thesoejresUou. In Morriiv. Aforris (J 863). 17 Beav. 198. Itn hilly, M.K.. 
at p. 202 .waiof opmiun that the provisiou also did not aoply to cases whoro 
the words referring to dying without issue wore oumbinea with other words, 
■uoh as "dying oiidur twenty .one," which bad been the subject of judicial 
decision, 

(a) O'NHll v. ifonbpmsry (180K 12 I. Cb. R. 163; He Mid-Kent Haii. 
<7o., Hx ports Bate (1863). 11 W. K. 417 ; JhwHnc v. DetcUng (1866), 1 
rh. App. 612.616: Owyaas v. Berry (1875). 91. R. U. L. 404 ; Hr Chinnery 
(1877). Hi R. Ir. 296. 

(b) Rsfr5isrfM(l844). I Jo.ALat. 9St 

(i) Wills Act. 1837 (r Will 4 & 1 Vkt. c. 26). s. 29. As to possible coo- 
stnotioos of those words as applied to real and penonal estate rospectivoly. 
see O reemeay v. Oreemeay (1860), 2 Do G. K. & J. 126, per I/ord Campeell, 
L.C., at p. 130; for an example of such a contrary intention, see Hay v. 
^ay (1680), 5L. R. Ir.274. 

(a) Ofssii V. Often, enpra: Oreen v. OiUe (1866), 6 I. Oh. K. 26 : NeviUs 
T. Tkaclrr, eupra : Wel^ r. lKsld..s. (1911] 1 1. R. 177. C. A. 

(t) Wills Act, 1637 (7 Will. 4 & 1 Viet. e. 26). s. 29; Be Bence, Smith v. 
5 #m, [1891] 3 Ch. 242, 249, C. A. Thus, where after gifts to particular 
descriptions of issue, the gift over is " in default of such iesue," the word 
"suok." cannot, as a general rule, be rsiected (^(oiaes v. Madded 
(1728), 3 Bro. Pari. Gas. 108; Denne d. Briddon r. Page (1783), 11 
Ksst. 603, n*; Boy v. Coeentn (Bari) (1789), 3 Term Rep. S3; Bee d. 
Comkerbodi v« Perryn (1789), STerm Rep. 484; Ooodiitie d. Sareei v. ITerring 
(180lh\ £Mt. 264: S. ▼. Stafford (Marauie} (1606), 7 East. 621 : Paeter 
T« Bemney (L^ (1800), U East, 694 ; SyiM t- Oe^ley (1835), lU^G. 
imf. Sugd. 7; BeydeU r. OeMUy, Ba^U v. SUMian, Be^U v. M&rhnd 
(1644), M San. 227,344 ; Admraerv. >ri2iM(1860), 17 Sim. 204: Dridger 
V. Itameeg (186^ 1ft Aare, 820); but when the particular descriptions of 
Imuc mt to take iA\ail, espeeiaUr if their estates are shown to be estates 
UU to eaab of them sueceieivsly. tne words " such issue " may be explained 
so maair their ftsue, so that the subsequent Umitatious take effect as 
mainders (£emi d. Oraioad v. Wakre (1606), 6 East, 336; Biddulph v. 
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Thofl, words refening to ftilare of iasae of % peraon in a gift o?ar 
foUowiog a ^viB8 to the ohildiw of soeb pmoo, ot oth« ipeoW 
elaae of his iaeue, not being a contingent class, either in fee Ample 
or in fee tail, means in deiaalt of such children, 

or other s^ial class of issue, and the gift takes effect onl; on 
failure of the previous gifts (n). 

A similar rule holds good in cases of bequests of personalty or 
of a EQued fond, where the prior bequest is an absolute bequest to 
children or other special class of issue, not being a contingent 
class (o). 


1492. It is more difBcult, though not impossible (p). to refer the 
issue to those taking under the prior gifts where the prior 
limitation is on contingent events (q), or is to a contingent class, 
as to sons attaining twenty^one or surviving a life tenant, so chat 
there may be issue who may not take under it(rX or where the 


L$6» (1S5S), £. B Sc 1:1. 2S0, Ei. Ch.) s further, on the will taken as a wbolo» 
tlio word ** such'' may have to be rejeeted (A'mm d. Brooki v. (1764), 
2 Biivr. 1560 (iu order to fhve AtsC son an entate tail; m p. 660, put ); 
Ptirker v. Tw>Utt (1866), 11 H. h. Oas. U3). Similarly, whore the pft over 
U in default of Ukuc '' as aforesaid," in likcowH* ( Tayl^ (1631), 
2 Kush. Ac M. 416 ; H'alUr y. J^eUthsU (1846), 1 0. B. 662). As to rasw of 
implied roferetico to provUms ^ts, m'C the iCYt. infra, 

(m) The rule is excluded, il the failure of isiuo. otprmaly or by iofeienoe 
(Tim the will as a whole, is ascertamod at a spocUied death {W€iktfood v, 
^ouikei/ (1652). 2 ^im. (N. s.) 102. 203; H* Hd^artU, Jcmsc y. JonH, [1006] 
1 nil. 670, (1. A., disapproving A'vlnkHi v. A'tdfium (1671), iO L. J. (c t.) 
359, 360). or is indoflnite {Jiown v. //sivm (1664), 9 App. Cas. 690). 

(a) Bamfi^ld v. Papfutm (1702). I P. Wmi. 64 (see the oorrACtious la ihe 
rfi>ort. 1 e. Wtos. VdO); Bhck(»m v. Kdcky (1719), 1 P. Wins. 600; 
Ooodrighi d. Jkoekina r. Dunham (1779), 1 I)oug. (a. a.) 264: Baker w. 
Tu^tf (1650). 3 If. L. Cai. 106; Cormcek r. ("eppue (1666), 17 Bear. 397, 
402 : FoffUr v. Ihyrt (1866^ 4 £. & II. 717, 734, Ex. CIl : Tevne v. Went> 
vorik (1856). 11 P. 0. C. 626.64?: .Ssifa v Bp^er (1876). 10 f. K. £q. 
162 190. 

(o) AI/iUyUt. P«nb>a. ^nliteUT. SeUr^U(17.M)/ lEftm. 64; Vandergucki 
y. BUike (170r>). 2 Vi*. 634; v. BayUf (1841), 4 B«av. 460; Learning 
V. (1B41). 2 Haro. 14.17; Pridsx. Foake (1868). 3 Do G. 4c J. 162, 

per Tuumkr. Ij.J., at p. 280; Re Wvndkam'e TmgfsVlSeO), L. E. I £q. 
200: He Sondert' Tm$U (1866); U K. I £q. 676 ; 2^ Xereeron'e TrueU, 
Dnviee v. itfsrrCTen(1876), 4 Ch.D. 162; and see fn Che Will of Corr (John) 
(1902), 2 State Eeports, New South M'aies (Equity). 1: EUiemhe v, 
Gomperf: (1837). 3 My. 4c Cr. 127. 

(9) Bryan v. Mansion (1652). 5 De G. & Sm. 737. 742, where, howerer, 
on the eonleut, “ issue *' meant **ehildron" ; Bandere t. dekford (1660), 
26 Beav. 009, where the gift oyer was in default of mnt attaining tweutv- 
oue* Re Mereerpn, Baviee t. lieroerpn^ tupra (children living at paroat s 
death): I/ufchtnsoii v. TotUnham, [1698] 1 1. S. 403, af&nned, [1899] 1 
]. A. 344. <^ A. (childron bom in teetatnVs lifetime). It avpeeretjiatthe 
fact that the issue take merely as objects of a power oi appointment 
doee not proyeot the oonaqraetfon by referenoo to 01 ^ Imoo, objpote of 
the power, as are living at the death of the appolnlSr (Target v, Gatwf 
(1719), 1 P. Wms. 432; Eoekltg v. Jfatf6ry (1790). 3 Bro. V, C. dt; B^an 
V. Gotflev (1636), L. ^ Su^. 7; Lemimg v. ShemU, ewpra ; 

Raak^ood v. Aviso* (1869), L. R. 4 £xch. 141). 

(0) Andtee v. Ward (1826). I Bum. 260 (if aoeeitOT married a woman of 
speeih^fortune); endseoCampbeftT.Hsrdia9(1631),2Kuss.IcM.390(if 
aocMtor myriad), affirmed, euh nom. Candy v. Oampkm (J 8|4X 2 Cb dc Fin. 
421; Fraaht v. Price (1636). 6 Biug. (p. c.) 37 : 8. C. (1660), 3 Br4V. 182. 

(f) I>e« d. Few V. Luaraft (1632). 1 Moo. 4c 3. 573 (pHov toauc uklng at 
twanty-oae); Bride v. Feoke, tupn, per Tvbkie, L J^at pp. 280. 261, 
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prior limitation ia to a definite number of the ohildren (tX ^ 
i^ue* taking and« previous gifts take for life <ml 7 (o). 

1493. Id earn viiere there u a third period (other an 
indefinite!; distant time or the death of the penon) to which the 
failure of issue may refer (lor example^ the death of any other 
per 80 ii)> the statutory presumption does no more than exclude the 
construction which gives an indefinitely distant failure of issue (6). 

1494. In oases not within the above statutory rule(e) the 
meaning of such words, with certain exceptions (d), whether the gilt 
is of real eetate(0 or personal estate(/), or both together (,< 7 ), 
imports an indefinite failure of issue at any time however remote (AX 
unless the context of the will(t) or the nature of the gift shows 


( 1 ) Lan^Uf T. BMwin (1707), 1 £u. Cm. Abr. ISO. pi. 20 (fint six soul 
oaIj) i A »0. V. SitHon (1721). 1 P. Wmi. 7S4. H. L. <nnt Mid Moocd ions 
only); Sianity v. Lennard (175S), 1 Edeo. S7 (eldest sou only); Key v. 
Asy (1003), 4 Dc G. M. A 0. 73, SO (eldest iorviviiig son). 

(a) Parr v. /9tMiideZi (1828). 4 Rasa 283. 

(b) Jarmom v. Vyt (1836). L. R. 2 Eq. 784, 787. 

{<) Ai in the cAse of wills priorto the Wills Aet. 1837 (7 Will. 4 4i 1 Viot. 
0. 26), and wills within the provuo to <Md.. s. 29. sUted p. 834. onli (R« 
P«nc4, ^milA v. iimee, {189]] 3 Oh. 242. €. A.). For a discussion of cmcs 
prior to the Wills Act. 1837 (7 Will. 4 A 1 Viot. e. 20), see l.^wiB. Lsw of 
Perpetuity, pp. 174--407, and Supplement, pp. OS— 90: Prior on Jsaue; 
the early editions ol Jarman on Wills; and Tudor. L. C. Real Prop., 4tb 
ed.. pp. 374 ei sm. 

(d) See pp. 837 4t esq., poil 

is) Xswtoa ▼. RofwardiiM (1083). Moore (t. 8.). 127; Lee't 0«s (1584). 
1 Leon. 387 ; XoaesOoroKqh (/vody) v. Fex (1733). Cm. Ump. Tslb. 262 ; 
Ools T. (hbU (1853). 13 C. B. 445; and see the cases m to death ''without 
leaving issue in note (e). p. 837. po$L As to the implication 0 ! au estate 
tail under tho old law in snrh a case, see p. 850, poif ,* and see the eases 
cited in^otes jp). (q), tOid. 

(/) BsauefsrA v. Z>omsf (1742), 2 Atk. 208; Qny t. Shawns (1768), 1 
Eden, 153; Dui^uckee t. WtUktr (1704), 2 Eden. §01; Houston v, /ess 
(1764), 2 Eden, 217; Grty ▼. ifonia^u (1770), 3 Bro. Part. Cas. 314; 
Biw V. Bsnsfey (1783), 1 Bro. C. C. 187; Ohver v. SerofAojy (1780), 2 
Bro. C. C. 33 ; Kv^ut v. <7eU (1791). 1 Ves.286; CAondler v. Pries (1796). 
3 Vea. 99. 101; KaMr>$ t. (7eld/rap (1800), 6 Vsa. 440; ZeiHiis t. Fsrrard 
(1831). 2 Buss. & M. 378; Candy t. Comfhetl (1834), 2 Cl. & Fin. 421, 
H. L.; ilas d. Todd v. i>»ss5iir3r (1841), 8 H. 5e W. 614; Buffsy v. Bvelyn 
(1848). 10 8im.294); PaU.*tMerT.Homidy4(1857), 8 l.Ch. R. 184; RsJolifi* 
sen's ITrusts (1866), L. B. 2 £q. 710. 720; PisAsr r. Webekr (1872). L. R. 
14 Kq. 283. 

(y) 8<Ukeld r, Vernon, Saihs7d t. SalAsId (1768), 1 Eden, 04 ; Jeffery t. 
Sprigyi (1784), 1 Cox, 02; BesAm ▼. Clarhs (1804), 9 Ves. 580; Barlow i- 
Sohsf (1810), 17 Ves. 479; i>onit v. Penny (1815), 1 Mer. 20. 

(A) As to the possible objeetioo m regards remoteness in such cases, seo 
title P.iuraTUiTiM, YoL XXII., p. 307. note (A). 

(i) As, for instance, where the issue is referred to m surviving a living 
^'reoD. (Baker v. l/ftsoe (1628), I Moll. 481; Qte v. XiddsU (1866), L. R. 2 
Eq. 341). or where by the oonUxt "issue*' means ''children" {Doe d. 
Oydr T.' £yds(1787). 1 Terra Rep. 593 ; Corisv v. BsntaU (1840), 2 Beav. 
581; Bfjm V. Jfan#ion (1852), 5 De Q. A Sm^737). Similarly, if the gift 
ever m directed to take effect " at the death" of the aneestor. a prior 
deoee under the will, this is some indicarion. tbeogh not oonclusjve 
(WMer T. i>rsw (198i). Com. 373; Bos d. Cod v. Coepsf (1801). I 
EMt, 129 (n«] eatUe); fleskndos v. Xdkvms (1750). 2 ves. Sen. 123. 
236 (persoqal esiata)), that the failure of issue is eonfint^ to the tetb of 
the prior denee {Feidwry ▼. Akin (1718), I P. Wmi. 562; IVuBsr v. 
Owald (1787), 1 Cox: 21T: Ifakinsen v. So%ih (1796), 7 Term Rep. 505; 
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an inteniioD to the oontrarytiKr). Thus, u reference to ijinf witbont ssor. 7, 
ittue in the lifetime of a named ^eroon estende to the erent of deatit OoaMloiui 
and failnra of isBue both happening in the lifetime of that person (!)• 

1495. The following are recognised exceptione or cases where Rakiaefifo* 
rales have been adopts as to wills not subject to tho Rtatatory rale 
above stated 

(1) A gift on a death **without leaving issue** is, where the 
subject-matter is personal estate, primd facie confined to a failure of 
issue at death (?a); but, where the subj^-matter is real estate, the 
gift primd lade in) extends to an indefinite failure of issuefo); witbovt 

■ .1 lOATlOfiteW. 

QawUr T. (1821), Jao. 846, 348; ASoclailmw ▼. ViU (1823), 1 Sim. Sl 
St. 604. foilowmg d. king v. Frott (1S20). 3 B. Akl. 640 (vUnorvod 
on, Lewis, l>aw of Porpetuitj.pp. 234. 235); A«porteZ>o9W«(l861). 2Siin. 

(K. 8.) 114). As to tho UM of tlio word "thou,*' see Py<v.^aweed(1842), 

0 Jur. 618: CanpbtU ▼. flarding (1831), 2 Kus*. it M. 390, 410. In 
geaeral. if the gjit over ouuld nut roMOueblj bo meant to depejid uii a 
goneral failaro of iosue, die uifereuou in that a failnie at llio doatli of tho 
named aoeesCor is intended {Se MtUmeni (1862). lU Haro. HM. lil). 

{k) KinoY. mihcr${\m)X9aAemp.U\h HI. vn .CampbeUy.Harding 
(1831), 2 Km a M. 330,406 (*' with refervnce cither to tbo subject* matter 
of the gift, or the oxtent of interest giveu to the dovioeo or legatee over '*). 

Thus, m vMus wUero the proporly u a loaouhold lor hv««, tUv failoro 
must occur within the Utos of the cetlHti gae vi$ {Low v. hnnon (1734). 

3 P. Wms. 202; C’cmptell 7. Harding, rajm, at p. 406); but where the 
leasehold U renew able for ever, the elTect in a case under the law prior 
to tho Wi)U Act. 1837 (7 Will. 4 St 1 Viot. o. 26). is that the failure may 
be indehnitely remote ; in euoh cases an oetati! in gwwi*entail is ore4ktud 
(('roly V. Cruly (1820), Hatt. 1; Afaasitig v. ifMre (1832), Alo. it N. 30: 

U< 7. (1833), Ale. A N. 418). The failure of iuuo is not rcairii*T-d 

to any period, however, morolv beoauee tho sub}oct*n^tter of the gilt a 
oopyllold ill a manor in which there is no ouatoin to entail, so tiubt any 
inteutiou inferred iu favour of the issue cannot din*ctly take offeot (Los a. 
hietard v. b’impioa (1842), 3 Soott (n. u.), 774, Ex. Cn., a(llrmiTi| Doe d. 

V. SimpMn (1838), 6 Scott, 770). 

(l) Crowder v. ^Iom (1827), 3 Kuss. 217 (beforo sbaros booome payable), 
followed in Jarman v. Fys (1866). L. K. 2 £q. 84. 

(m) Forth V. Chapman (1719), 1 P. Wms. 8b ^; 8ahbcrion r. Sabbarton 
(1734), Cas. temp. Talb. 66i 246 ; Atkineonv. Jlutohieon (1734), 3 P. Wnin. 

268 ; Siuffeld v. Orrerjf {Lord) (1745), 3 Atk. 283, 287; Lamptey r. Blover 
(1746). 3 Atk. 396 ; sieppard 7. lAningham (1751L Amb. 1x2 : roylor v. 

Clarke (1763), 2 Eden, X02; Cordon v. Adolphut (1760), 3 Bro. Pan. Oas. 

306; QoodtiiU d. Peake ▼. Psyden (1788). 2 Term Itep. 721 ; Accord t. 

£<vj/ord (1836), 1 Keen, 486; i)aaiel 7. tTarren (1843). 2 Y. & C. (;h.Caa. 

290; Jtfaiuell T. Grote (1843), 2 Y. & C. Ch. Csa. 484; //nvktns 7. 
i/omerlon (1848). 16 Sim. 410; As tiyngie Tmeie (1864}, 3 1. Ch. R. 370 ; 
gsalyT.5(avril{1867),2l.R.Kq.326,369. 

(a) For instances of a cont^t to tho contrary, see Porier t. Pr/tdkry 
(1789), 3 Term Rep. 143 (leaving . . . behind him); Boo d. Sheen 7. 

JeWery (1798). 7 Torm Rep. 589 (gilt over of life esUtes to living persoxis. . 
folio wing PeUe v. Brown (1620), Qro. Jac. 590) ; although these ca^ haro 
been much criticised (see notA{p), p. 838. post), they do not appear to be 
OTemled {Van Tanel v. Fredtriek (1890). 27 Outario Reports, 64|P, 648 ; 
oompare note (t), p. 838. pest). . 

(o) FalUr 7. Ih*ew (1722), Com. 973; Dess a. Georing 7/gksnios 
(1776), lOwp. 410; Tensv d. Agar 7. Agar (1810), 12 East, 258; Lansry 
7. OriiMs (1815), 4 M. 6z 8. 61; Franklin t. Lay (1820), Madd, <sG. 268 ; 

Foil#; 7. Andrewi (1824), 2 Biu. 126; Hoaiher 7. Windor (1836). 5 
Is i. (cs.) 41 : Dcs d. Oadogan t. Swart (1838), 7 Ad. As £L 696 : Bamford 
7. Lord (1854L 14 C. B. 708; Peakee 7. StandUy (1667)^24 Bea7. 485 ; 

Biee T. Smith 2 H. At H. 105; Bieharde r. Dooms*(1883). 13 C. B. 

{m, a.) 69, 881, Ex. Ch. In euoh oaeea as implied estate tail may arise; see « 
p. 860, potL 
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where the real estate and personal estate are eomprieed in the aame 
gift, the words are construed differentlj, aocording to the subject- 
matter (p). 

(2) A gift of property to which the teetator is entitled an poaseeeion, 
to take eIfect on failure of his own issue, not preceded by any other 
gift, is not a future gift* but is a gift in possession at the testator's 
death, in the event of tbore Iwing at that time a failure of 
his issue (^). 

(8) Where the testator under the limitations of another instrument 
is entitled in remainder or reversion on failure of the issue, or the 
issue male or female of any person, and the testator makes a gift of 
the property, not prece<Iod by any other limitation, on failure of 
that issue tbese words do not make the gift a future gift, but are 
merely a description of the testator’s intere8t(r).^ The quwtioo in 
such cases is whether the issue referred to in the will is the 
same as or is different from the issue inheritable under the other 
instrument (s). 

(4) Where the court finds an intention that the persons entitled 
under the gift over are to enjoy the benefits of their gift as a personal 
provision during their lives, und aro not roorely to take interests 
which are not vested in possessic^n though vested in right, this fact 
leads to the inference that the failure of issue is con fined to the 
lives of those persons (t). 


(p) Forth r. Ckaiman (1710), 1 P. Wmi. 0C3 : ShoffttUl v. Onor^ (Lord) 
(1740), 3 Atk. 282,287 ; Radford r. AW/ofrl (1W6). I Kwn, 486; Orrmway 
T, Oremray (1860). 2 Jie i*. V. A J. 12^, 137. In Pofirr r. Hr/uUfp (1780), 
m>nn Rop. 143.146, and Rood. Skerm v. Jfffny (170H), 7 T(*rm Kep. 68V. 
Lord Kenvom, C.J., rntiriitod (liin rrilr. (iinapproving of the flame word 
buing takori in dilTcri^nt scum« ai'rorUing to the Hubjcct-inatUr in a slogle 
gitl. of a Ldcuded fond ; hco at»i iMintry v. Jhintry (1704), 6 Term Kop. 
J(J7; but rntiri'frufl bavo bci^u diaapprovod {Crooke t. IH Vandfn 
(1802), 6 W'*. 107, I^ord Em>OK, L.O., it p. 20.3: EtUm ▼. ICanon (1817), 
JO Ves. 73, per M.U.. at p. 79; aaa sco JJoo d. Cadogan ▼. Ewort 

(1838). 7 Ad. A HI. 036. ttOri-^OO). 

[li) French v. CaHdoU (1763), 3 Bro. Pari. Css. 267; WeUinghn ▼. 

(1708). 4 Burr. 2106 : Ly/fon r. Lyi/en (1793), 4 Bro. C. 0. 441; 
Eanford ▼. 7r6y (182U)^S D. U Aid. 664. 

(r) ifodger v. Lloyd (170(1). 1 Ld. Rajm. 523 ; Lytton t. LyUon (1793), 4 
Bro. C. C. 441; Eytrion Jow (1830), 3 Sim. 40V. 

(«) Jfm# T. Ormonde (lord) (1826), 1 Rom. 382; Banford T. Jrhy, tapro .* 
Eno r. Eno (1847), 6 Hare. 171; Lovie v. feMp/rr (1804), 33 Beav. 623 
(in three cases the issue was the saiiiO): Tjane$borougk (Lady) ▼. For 
(1733). Ow. temp. Talb. 262; Jonot v. Morgan {lllih 3 firo.'Porl Css. 
323; Banke r. i/olms (1791), 1 Russ. 394, If. L. (in these cases the issue 
was different). 

(i) As. for iru^isnoe, whore the gift oror proTides for a charge of a legacy, 
intended os a personal provifiion (3*frJroti t. Uooftor (1712). 1 P. Wma. 
198 ; i>oe d. Smith v. Webber (1818). 1 11. & Aid. 713, 721; the mere fact 
of a (qgacy given on failnm of ispiae is insuffiriont; see Doe d. Todd r. 

(1841). 8 3f. ^ W. 6U), or where the gilt over is to such of a number 
ol uamou or doscribod persons as are living at tho time of failuro (Jfarray 
T. .riJdeabftMfe (1630f. 4 Ross. 407, 410; Gretmeoood T. Yordaa (1863). 

I K. 4^ 3 74. 81). Tho infereuoe also aiises v^ere the gift over is to the 
•urrivoTv ef ^he penons, failure of whose ieaoe is spoken of, in oases where 
** iiirvirors'' » uind in its ordinary s^nse, of snrvjving the failure of tune 
(Bfoghm ▼. Boyer (IfIS); 1 P. Wmi. 534; Banelaok v. Raaeiagh (1834), 
9 Uj. K. 441.*448 ; rwfwsr T. Franploa (1845), 2 CoH 331; Woefwcod 
• ?. ooatkijr (1862). 9 Sim. (v. a) 192, 201; and aee Maetey ▼. fndsoa 
(I8i7)« 2 Mer. 13b. where a enba^utional to the eseouton eto. of Che 
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(6) Where after a devise U> a pereoD and hie heirs (a), or after a 
beaaeet to a person absolutely (b). there is a gift over on his dying 
under or over a certain age vitbout issue, the compound event 
is restricted to his dying under or over that age without usuo living 
at his death. 

1496. A devise over on death without having or leaving an heir 
or male heir or Loirs of the body(c) priwd facie (d) rufora to a 
failure of such heirs at any timo(s). 

1497. A devise over of real estate on a death without children, 
either after a prior gift in fee or generally without words of 
limitation, may l>o conHtrued, in order not to disappoint more remote 
genorationn of issue, as taking effect on death and failure of it^sue, 
oither indelinitely (/) or within a Umitod time, for example, before 
the death of tbo namod ancestor (o), according to the context. 

A similar gift over of personal estate priiHu j'acie refers too failure 
of childron(^) at the death of tbo namod parent (i). 

survivor excluded the prcAUioptba); but does not arino in a siniiUr csso, 
whuro eurrivor " mi*aus hmgoet liver (CAodoeA v. (Cro. Joe. 
605). or “ surviving or ** other pp. 726.727. ISo, loo, 

where tho on)j interest t aken under the gift over an wlftte fur life, nr iuec<w« 
sion of cHtatee far bvsc, it oan bo in/orrod that tho failure of uwuo is conenecl 
to the lives of tho dooeoa uodor tho gift over {Trafard y. (1746), 

3 Aik. 440, 440 ; d. h'Acm ▼. Jcffcrif (1708), 7 Terra llcp. OSO, where 
the faduru was naid to bo couSued to the lifo of tho prior dntiuo; but aoo 
Lepim v. Ferard (1S31), 2 Rubs. U M. 378. p^Itord BKOtMiiUH. at p. 3HM). 
Thu is not tho case, howovor, whore life inUtrf«U are aot t)io onlj interi^^s 
arising under tho gift over ; tho xncro fact that the next intertwt ai d*r 
the gift ovor is for life is inrufUriont (ifwAm v. Claris (1804). 8 Vos. bbU, 
r«82; Barkw v. iifaUer (1810). 17 Vos. 470, 482; 71o« d. Jcne$ v. ifwcne 
(1830). 1 It. Sc Ad. 3iK. 320, 3:!!; Ia^wu. l>aw of i'orputuity. pp. 212-^217). 

(a) Toovetf v. ;7asfcU(18(^). 10 East, 400; Riohi v. Iloy (1812), 16 East, 
67 : OUfcvr v. Moncktett (1823), 3 Bing. 13; Jhe d. Jokmcn y.^Jokmon 
(1832), 8 Exch. HI ; (heynm v. /ferry (1875), 01 R. €. L. 404. 

(5) Pallet V. 1^0^9^1(1588). 2 Veru. 86; ifut v. Loay (1600). 2 Vcm. 
151 (leaAcbolds); and see 3/orrU v. J/orne (1853), 17 Bear. 108 (gilt over 
if prior donee should dio without issue or befuro twonly-one, whore or " 
was construed ** and " as it would have before the Wills Act, 1837 
(7 Will. 4 & 1 Viet. c. 26)) ; Re .tfor9Aa(lHK4). 24 Cif.D. 114). 

(c) Such an expreesioa is not subject to (ho Wills Aot, 1837 (7 Will. 4 Ac 1 
Vict.o, 26), 8. 20; soo note (/), p. 833. aafs. 

(d) For examples where tho context showed an intontieo to tho contrary, 
see i'oifcy v. Poflsy (1881), 29 Beav. 134; CelUnann v. I'olUjMnn (1868), 
L. R. 3 II. L. 121; Be Lettch, Leach y. Lcaeh, [1912] 2 (X 422. 

(s) v. JcMxngt (1700). 1 P. Wros. 23 : A .-G. v. Bird (1782), 

1 Bro. C. 0. 170; Crooks v. De Va%de$ (1803). 9 Ves. 107. 

(/) Bifieid’t Cass (1600), cited b; Lord If ala in Kina v. ifeUis^ (1672). 
1 vont. 225, 331. and apparently reported tnb non. JuiUiasr v. /^6tasofi. 
Moore (E. B.). 882 (see note (o). p. 861. pofi) (to A. and if ho dins not 
iiavxng a son, over); fhe d. Bfesard ▼. Sxmpeon (1842). 3 Man. Ac G. 929, 
954, Ex. ; Baean y. Cothy (1851). 4 De G. Ac Sm, 261. * 

(c) Dec d. Smth r. Webber (1818), 2 B. Ac Aid. *713; Farker^, Birkt 
0854), I E. A^ J. 156 : and see Bieharde v. Daciec (1862). 13 C. i , (N. s.) 
69,MrBTtu, J.,aip. 87,affirmed (1663). ISC. B. (B. S.)861. 

(a) The words are not oonatrued to mean a failure of issue indefinitt Jy 
if the effect is to defeat the intention of the testator, and especially in 
cases of heaneste of personal estate, the ordinary nMmiog.of ** ohiidrm *' 
is adhmd to (ffludholiM v. i£od9SOii(2734). 3 ?• Wms. 300, 304; Btene v. 
Keels (1629), 3 Sim. 490; IfolAciSii v. Gardiner (1853), 17 j^av. 254; 

{%) For note (i) see p. 340, pofl 
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Bm. 7. A gift orer on death withoat having children " is conetnied as 
CoaAtlontl it on death " without having had children/’ and fails to tahe effect 
outs. if the parent has any child* though no such child survives him (it). 
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1498. In the case of a Hie or other interest given subject to a 
forfeiture clause, on Ixinkrnptcj or alienation (2) or on similar 
events, such a clause is construed with reference to the known 
object of such clauses, namoly, to preserve the life or other interest 
and nothing 6l8e(m); it may be, however, in eome eases that words 
are used which compel the court to hold that in the circum* 
stances a forfeiture has been incurred, though, apart from the 
forfeiture clause, the interest has been preserved (n). 

1499. The burden of proof lies on those who insist that forfeiture 
Ims taken place Od. The effect of such a clause in general depends 
on the nature of tho event on which forfeiture is to take place, for 
eumplc, as regards the donee, whether a definite act on his part 
alono is required (p), or whether the clause goes further and 


Jr/fifvM V. i-onnor UB60). 28 BoftT. 328). but in r^ntoit of the wilU 
i^otirtiderod in mmn caeOA a HimUar rule to that in ewe of real Mtato (sm 
|L 839. anti) may be applied to perHonal eetalo (fi# TruBit (iB54), 

m.rb. H. 379). 

(i) Unghfit v. 5riy^ (1718). 1 P. Woim. 534 ; PUgtUU v. PU\fdi>ll (1718), 
11*. Wmg. 748 ; i4#^(177C). 3 Bro. Varl. Cm. 3S5 ; 

Pirtcfird r. fiootky [1000] 1 til. 788. where v. Cimntr, fvpra, in 

««^]»lain«id, loUowcd in 11$ ftupkMi. Permtnenl Tritufro <'o. of S$y<J SoniX 
IVa/M, fJd. T. Jj$$ (1903). 3 State lieporU. New .South Walrn, 198. 

(k) Wmkloy d. Knight t. Uom (1797). 7 Term ilop. 322 : Jl$U v. Phyn 
(lK02). 7 Vtn. 453 ; ff'aU r. Tomlin$fm (18Id), 10 Vm. 413 ; Jfidrfyn t. 

«M/m» .* and noe Ho Johnston oad ^mitk (JPOO). 12 Ontario Law 
Kuportl. 262; JT'Aay r. if*i4l2ti(4r(]912). 40 I. L. T. 88. C. A. (cww of 
gifu over ou death without having " iasuo '*). 

(l) Ai to what intereeti can validly be made tubjoct to tuob lor. 
(oituro cUusee, tee tiUca (lim. Vol. XIV., p. 422 ; Pkioonal Paopf.htt. 
Vol. XXll.. pp. 410 $l ioq. As to the oonatruetion of forfeiture daiiaee 
with fespect to references to bankruptcy, see title BaN&auFtcT akd 
iNSOtvtMcr, VoL 11.. pp. 140, 148 ri $$q.: and aa to the effect of tuch a 
clauM with reference te a bankruptcy in the life of the leetator. seo ibid., 
p. 92. 

(m) B$ Mair, TTiDiomtoa y, Fnnok, [1900] 2 Cb. 280. 282 (charge with* 
drawn before difidendi accrued); B$ Slwird. Shewird v. Bfown, [1893] 
3 Ch. 602 (dooument on the face of it a charge, but not intended as tueh). 

(n) 77ant ▼. IluTti (1882). 21 Ch. D. 278, 0. A. (diedaimer by chargee); 
By Porter. CouUon ▼. Capper, [1692] 3 Cb. 481; ^ Baker, DaJeor ▼. Baker, 
{1904] 1 Ch. 157 (char^. even though cancelled by creditors before 
mstribatioD). 

(e) Cox V. BoeksU (1806), 36 Bear. 48. 51. 

if) Thus, where there is a forfeiture on alienation by the donee, no 
forteitore ie eaueed by an act done by other persons against the will of 
the donee, such a% a charging order {£• B$Ug, West v. Turner (1888). 
69 L. T. 492), or apwlntmeiit of a receiver (CaotpMl v. Cam^Q (1895), 
72 L. T!*264), or sale in prooeediog^ against the donoe by other persons 
(B. V. Ko6tii#ea (1811). Wight. 380 (oailawry)), or. apart from any prohi- 
tl<m of the donee committing au act of bonkruptoy. by any prooeedinn 
in bankruptcy commenced by creditors without his concuireooe (see title 
SamBHasTs. VoL X3;iL, p. 671 i Wm%$o% v. WiChasea (1815). Coop. G. 
269: WhitM y. Frickett (1838), 2 Keen. 008; Gmhaia v. Les (1»7), 
23 Beav. 288); but as to eases where sueh a danse agunst slienation 
may take effect baakni^y, see title BauuimcT axd IxsoLmcr, 
Vol. 11.. p. 147, note (4); and oompsre Dee d. .Vttohrasaa r. Carter (1790), 
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oostampUtes events where he is peasiva or unwilling (f); or ai 
regards his mhta in the proper^, wbetiw so long as there,it 
no loss of the wefieial right to eojo; that pro|>Ar( 7 (r) as the paj- 
ments of income accrue due(i) and there is no prior vesting of the 
right in another person (0 there is no forfeiture, or whether any 
vesting of bis rights in another peraon at any time (a) is included 
in the events causing forfeiture. Forfeiture clauses on aliens* 
tioQ primi /ocic refer to alieuatioD by way of anticipation, and do 
not, udIobs so expressed (6), refer to dispositions of loooine already 
accrued due or already veetod in the donee (c). II the donee givos 


S Term Kep. 57, Si. A olaojie of forfeiture on eUeiietlon only hi not opera* 
tivo on a mere attempt to aMign, or on an aaeignmont whion by reaoon of 
a reetraiut vu antioipfttion ia nugatory {lU IPom/ild. Frank v. Uut^n 
(U90), 43 Cb. 1). eOU; JU Adam<fn, FuUk TruMtM v. UiUing (1913), 
iOS h. T. L79)< An regards couditione of foKeituro un an attempt Ut assign, 
eee WilkinMon v. tfitthwon (ISIO). 3 Swan. 515 (authority to rfoeWo ronU 
tiut bufUcient; koo uoio (d), p. m2, part): Ornknm v. l^t (is57). 23 Bout. 
283 (nioi’f nogotiativiM: no lorroiturc); iU v. < Vir;/>fr. (1802j 
5 ill. 481 (iettieiuent, tliougli iiivjklid. cauaod forfeiture) i il$ Shivard, 
SKeiPurd v. ilnwn, [1893] 5 l!h. 5t>2 (dooumoui purporting bnt not iniondtHl 
to be an agreement: no furleiture). 

(^) For example, in caeen of forfeiture uu the douee doing or sulTeriiiiC 
any act by which iho income becomes payable to another, with the uw 
of the expressions such as *'HufTor’' or '*pennit,*' ropreseoting a poseive 
attitude of the donwi (/4ojTsy v. HtM (1807), li. B. 3 Kq. 759 (charging 
order caused forfrituro); kp ThrQtkmorkn, Hz parU Ayttoe (XS77). 7 
Cb. 1). 145, 0. A. (hosUJo baukrupUy); lU Moarp (1885), 17 L. U. Ir. 
549 (registration in Ireland of a judgment]; Bp Ihlmoid, DptmoUl ?. 
/>slffujhl(1889). 40 (Ih. D. GHSiuisoUenoy); i(or(orta v. Bari”, t, 

) 18921 1 (*h. 11 (receiving order), followed in Ra Layp. TofahuU T. J^yp, 
[1913] 1 Ch. 298. Fur eam.'s whore uo forfeiture wm caused uudor a siiuJiar 
Httuse, set) Up Jnmettf ClHUprhuek v. Jumpp (1890). 62 h. T. 454 (8oottuh 
sequestration : iio vesting in another, and no forfeiture); Rt Ryan (1887), 
19 L. K. Ir. 24 (/». Jo. ou cattle; the event did not raQj*e the land give]i 
to become |»roperly of" a third person ; no forfeiture). 

(r) Aoei'wood V. (1884), 51 L. T. 662; /. ^ ^elby, Ohareh v. Tonerpd 
[1903) 1 Ch. 715. 

(t) Up Sotnpion, Sampson v. ^offtpsea. (1896j i Ch. C30. 

(f) Kp UrewPT^P Settkment, JdorUm v. iUackmorPf [18061 3 (Jh. 503 (loan 
of trust fund to tenant for life. w)io Hpent it: IneotnS payable to him did not 
become ** veeti'd in " another person); ^ i>osA. Dttrloy y. Kin^, King v. 
Daripy (1867). 57 L. T. 219 (conviction ; no administrator apjMinted : no 
fwfeiture); ^ Rpaument, Woodi v. Bpanmoni (1910), 70 L. J. (caf.)744 
(^pointment of receiver caused no vesting in anothet person). As to 
petition in bankruptcy not foUowed by adjudication, see title Bbttixiczhts. 
Vo). XXV., p. 571 ; coiopare Rp ffrouglUon, UpfU v. Sroughton (1887), 
57 L T 8 

( 0 ) See Vravtn v. Brady (1869). 4 Ch. App. 296 (forfeiture on being 
deprived of control of rents: marriage under law before 1882 caoaea 
forfeiture): ^ IfordaiMl, Mordaunt v. ifonfaval (1914), 49 L.*J. 225 
(debt to be paid when in possession); compare iionfM v. Uasssti (1863). 
32 L. j. (CH.) 475 (marria^therecauMdno forfeitnreeof annuityh* As to 
a olause of forfeiture on the interest being taken in dKocution, see Bl^tiktaan 
T. Fyph. (1892] 3 Ch. 209 (melTer). 

(9) Baipp V. Batpi, [1884] W. If. 129. disaented from, however, in Rf 
Orpon^ood, SaUUffpr. (7ladMl, (1901) 1 Ch. 887.893. 

(i) Rp ShtU't TnuiP, Bx parU Kimgpjofd (1853), 4 De (4. V. 4c Q. 404. 
409, C. A. (where the testator even promed forattempu "to anticipate or 
otberwlaa aasign or ineninber" tb t^queet; 8%mn. Qirdon d (Jo. v. 
Q sedrisA (1890), 80 L. T. 765; Bo Orppnwood, BnkUJJp V. OKsdUtB, ntpm 
(famUMe or^ on income aooroed due; held net an event which depriVM 
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Bwf. f. a power of attorney or authority to receive the income^ bondjide and 

ConditioDal sot a ooDtrivance to evade the clam, so forfeitore ie oau^ (di 
OUli. ' ^ 

~ (v.) HUchpU He. 


Eotebpot 
of prior 


1500. A hotchpot clauee (e) directing past advances or other 
fioms or property to be brought isto account ie coostroed so as 
to give effect to the whole will (/), and, as is the case of other 
diveatipg provisions (g)^ is is general eonstraed strictly (h). Such a 
clause is Qot» of itself, a release from the personal liability, if any, 
of tbe donees to repay sacb advances (t). The presumptions, in the 
absence of special context (k), are that tbe advances are to be 
brought into account at the time fixed by tbe will for distribution (2) 


iljo donee oi tbs right to recciTS tho income). If» doubt sriM« whether a 
dririMnoat of ftliofiAtion w iul ended to doAl with income A)rrsd 7 accrued 
aiiw or to with future inoomo. the court fevoure the conetructioo 
which proTonU it esoj^ing a forfeiture {Cos ▼. DofkeU (1865), 36 Seev. iS 
(Nf)ourily lor debt which was not proved to exceed the aneare due to 
cbergiir); IhrrM v. 2>Krfo* (1905). 91 h. T. 819. 820. C. A.). 

id) AvUtm Y. Uolnu*. Ponny v. AvUon (1861). 1 John. A H. 630; Croft 
V. I/umUy (1868), 6 H. L. Cah. 072 (covenant in lorn); Ri Svnnnoll. }forrieo 
V. (1909). lOJ I,. T. 76; 8mUk t. FeT^Ktual TrurUe Vo.. Ltd. 

(1910). 11 Commonwealth l^w Reports. 148. A ^wer of attorney given 
f<»r vaJue, as a oolnurable assignment, or for tho express puipoie of passing 
tho proTKifky to a creditor, may cauao forfeiture (2>oe d. HUrhioton v. Carter 
(1790), 8 Term Bop. 3iK); Doo d. .VorfoU; {I)uk() v. (1802), 2 Kaat. 

481: iriU;tn«oa v. IfiUrtKeoft (1818), 2 Swan. 616; Oldham v, OUkam 
(1800). 3 Kij. 404). 

(e) As to tho nonstructioD of hotchpot cUusos relating to future advances 
and intorcete app^nnUM] under a power of appointment, in cases of settle- 
incuts mode by wills, acts title Skttlxuxmts, VoI. XXV.. p. 674. Tho 
object of such a cl.^aso is, in general, to pr<»duco equality as botwoon 
the donees, talcing into considcratioo past gifts ; as to the edect of such 
'•Uuioi goncrally.aeo Aost. >*o*(l870), L. R. 11 Eq. 142 (effect aa notional 
inoitw of tosiator s esUte); 8milk v. Crahtru (1877), 6 Cb. D. 691 
(I • X c luaio u o f sot-off of debt against specific legacy); Wkoelrr v. Uumpkrtvt, 
(1808) A. C. 600. w y if . 



Oh. D. 639. A hotchpot clause may fail as cooditional on a circucist^co 
which has not come to pass v. Chayman (Ko. 1) (1860). 29 Beav. 
288). 

ig) As to divesting provisions gcaorally. see pp. 822 ei tog., anU. 

(A) Thus, even where the nerson directed to account has obtained a 
boneflt, the clause U not extended to advances to persons other than those 
contemplated bytheolansefif'Clurs v.£ra«r(1861), 29 Bear. 422 (husband 
of legatee); and as to advanoea to a married woman legatee during 
^'overture, under tho law before the Married Womon'e Property Act, 1882 
U6 6c 4d Viet. c. 76). soe Pools v. FooU (1871). 7 Ch. App. 17,19; ^ilcer. 

V. fftlofriuic (1868), 25 Beav. 340 (children of Ivatee): Douglas v. 
ltiU« (1S49), 7 Hare, 318 (assignees of legatM, under assurozDeot before 
Mvancel: Afewitf v. «7drd4fis(1872),L. R. 14 £q. 68),uzkleasitiaDec6Bsarily 
iiyilisd {WhiU V. Twenar (1858). 26 Beav. 606 (settled fund subject to 
hot^j^rt) ; and SM Bs B^gaHk. Wiokham v, SsyporiAp [1913J 2 Ch. 9). 

<») Be lU^, ITof^T. Rii^n (19U). 136 L.T. Jo. 611; Be Iew.g, 
Jcjiif T. Yoiy. 119U] 1 Ch. 681. 978, C. A. 

JTiifeiifkhi V. Dttu*. (1911) t Ch. 661. 6K 800. 

^ oqulity of portfa^ hold to ro(« oalj to 

, oopttol). ^ 

U) WhaU« ^dMth oithoMUtor (ffiUM w. £«Um(I 8TS). L, B. U Eq. 
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that the interats of the donees in oepiUl are, if possible, to be then Swr. f. 
ascertained (mX without interest up io &e death of the tMtato {%\ Conditlond 
or the time fixed for distribution (t>) but with interest from 
that time to the date of actual distribution (p), (t^^'Qeralty at 4 per 
cent, per annum (]); and that the intereete of the donees in inter* 
mediate income until actual distribution is in proporti<m to their 
shares in capital as so ascertainod (r\ whenever it is posBible 
thus to calculate the total value of the testator's estate {a) and the 
donees' interests in capital; and that for this purpose interest on 
the advances is not to be brought into account except where it ia 
necessary to do so (6), for example where the above oalculation 
cannot iuad6(c) or the will otherwise directs (d). It appears, 
however, that each donuo liears a share of any annuities enargod 
on the eshite, according to his aliquot shore as determined by the 
will apart from hotchpot (cX 

The word advances" primarily means advances of money, 
whether by way of loao or by peyuuot at the request of the 


468 ; FitU v. Htiturd (1S77). 0 Oh. \h 6:18. 039; Rp JjamheTi, MMletcn 
y. Muprp, riH97J 2 Oh. 169 ; He W kUrfonl, Jn^Uv. WS«>/ord, fltMKM 1 Hi. 
SS9). or othor later period (Aiulr«irM v. (ISSO), 3 Mm. 31>3. UV4 ; Jte 
Rttt, Rcet V. (JfOTffe (ISHl), 17 i'h. 1). 701; JU JJnUmeyer v. 

Mlmeifery [1896] 1 Oh. 372, 0*. A.). Tie elTect of a chor^ on the fund, 
such as A life uuuiiity secured by a port of tho fund being set apart Ui 
moot it, docs not oJior the p4»ri<Hl (or dintribution for Oms pun»o«e (R 4 
WhiUJord, in^lif v. Wkiitfonl, tupra; ^ H'ilhrajItSy. WiUou^khi v. 
Ikckn. [1911] 2 a. 681. 697. 0. A.). 

(m) Provided that the total value of the testator's estate can be t 

ioiaed Wfttton v. Cmvm, [10]4| I (Th. H68, 370). the latereHU* of 

the doaocs are pocmiblo of ancortainmont by mort^ing. notion ally, the value 
of the estate by tin total amount of the sHvauces. dividing Uio result into 
the aliquot shares directed by tic will sod then debilmg donee witli 
luH own advauci!H (iis Une^ffnvtP, Jlurgrtavp$v. Ifargrenctp (1903), 68 L. T. 
100, C, A.; lu UHheri, Otlhcrt r. (iUbert, (lOOHj W. N. 63). 

(n) Rp Wilkinfffiby, WiUou^kb^ ▼. ilsetss, sa/> *a; and soo^s WhiUJifrd, 
In^lU V. WkiU/ord, iur^a. 

{9) lU v. Hu/lwycr, vopro; Ba WiUtmghbp, 

'lYiUonqhhv V. tN»ru. 

(р) at 1>allm<Htr, J><tUmrytr v. 7iaU«i«yaf. tuprJt. 

(9) Bt Davtf, uoUingmuoAi ▼. /Azey, |»]6(»8| I Cl. 61. C. A., approving 
Stewart v. (1880), 15 Ch. V. ^0, and He Rte*. /.V# v. Qeew, 

tupra» R$ nnrgrtavti. Uar^eavtt v. Uargrtavtt (lfK^2), 86 ],. T. 43, in tfiis 
respect, and disapproving in this reitpoot Re Lamheri, MidMsion t. Moert, 
supra, and Be Wkiteford, In^it v. WkHefcrd, tvpro. 

(r) Rt flargrtavet, Uargrtavte y. Uarguatte. ev}tra; Be OUheri^ Cilbtrt 
y. Oilbfrt, tupra ; JU iZarf, Hart v. Arnold (1012). 107 L, T. 757. 

(a) Be Craven, Ifation v. Craom, [1914] 1 €h. 358. 

(5) Be Uargreavei, Rargrtavtt y. Eargreawt, tapra, per Rokce, L.J., 
at p. m. * 

(с) Re Craven, Waieon v. Craven, tvpra, where the total value oi the 

testator's estate was not ssCertsisable. * * 

(d) Be Pay ter , Landau v. Poyeer, {1008] 1 Ch. 828.838, where context 
was held to be incoosiitent with ito cuoolation in the text. #«pra. In 
these osscs intercet must be brou^t into sceount. generally at 4 per ocdi. 

(«) Be Bargreavee, Uargreavee y. nargrmett, ewpra. Be Ff>ym, 
London y. Poyier, eupra, os reported in 99 J*. T. 50, WAtBoroTov. X., at 
p. 63, thought there most have been some slip ia dri^in^np the order or 
otherwise with* regard to (bis point: the rule is. however, rf^g'irded le 
**undoubted" in He liargreavee, Bargreavee t« Barfreovet, svpro, per, 
Rona, L.J., at p. 101. 




Wlixs. 




3KV. 7, 

CoDdttioDal 

OlfU. 


ArlrucM 

roeiUd 


(ViodiUflna 

CTMilDf 

priority uul 
thArgeii. 


legatee (/)»and ordinarily doee not inchde pavmente made after 
death, enn io diaeharge of liabilitiea undertaken during life on 
behalf of the legatee {tth or other kinds of property given daring 
life (h)\ bat it may include all gifts daring life, and advances made 
by the trustees or excoutore of the tei^tator after his death are 
included where such advances are contcjnplated in the will {i\ 

If the clause relates to advances made by any ])erBon in bis life¬ 
time, without more, a gift by the will of that person (^*1 or an 
interest taken under his intestacy (t) is not within the dense. 

1601. In cases where the testator states by recital in his will the 
sum advanced, a mistake in the atuount is immaterial if the hotch¬ 
pot clause clearly diroete hotch|)Oi of the sum recited to have been 
advanced (m); hut if the clause directs hotchpot of that sum or so 
mudt thereof as remains unpaid, the intention is inferred that only 
thu nniouut actually owing is to l^e brought iuto accouut, and the 
misUko may be corrected (»). 

The testator may refer to non-testaiuentary documents, even 
made snlaioquent to the date of hie will; such documents may l>6 
referred to as evidence of the lulvancoe inadefo), hut cuimot ha used 
for the purpose of varying the terms of the will (p). 

1502. The presumptions as to the order of payment of dehU Oj) 

(/) y. lhai*lnf, fl903] 1 Cb. 267, 274. A. *ibe 

exprouiior) mey thus include sums which m debts havo Woiuo eiUtuio- 
h.arrcs) {PocU y. VooU (IS71). 7 i'll. Ap|». 17). or tho halur« f> of u debt 
after deilnoting tbo divuloiidi rrccivmt by tho testator in tln^ legatee's 
Imnkrnbtcy (Jester v. iWell (ldS3}. I Dn ti .L Sea. tIO). Wliuro, bow- 
07cr, tno cUuM dirccU hotchpot, not of tboanms Advanced, but of the 
debts owin^r. tbc olTi'CC of a compoi^itiou or bankruptcy {GoUU v. Or^enJUM 
(1834). t Sm. it tl. 476) or nl the Statutes of Limitatioo (7te Jolly, 
OiiihiTcoh V. Norfolk, [1000] 2 Cb. 616, C. A.) ie to reader the clanse 
iuoperativo m to thi>so Aunm. 

(^) JWrter V. iWtfll, tHpra; Kf \VkiifkoH$t, TTkifrAouic r. Edttcrdt 
(1887). 37 Oh. D. 663. 

(A) As, for inAlano«^ a yift of lewbulds (Douglai y. IKiltes (1648). 7 
Haro. 318; Ec yagurr. lfodg$on v. /frateby, sapm)i As to advances ia 
disiribotioh on intosfary. sots furtbor. title Dkscekt and Distuibutiok. 
Vol. XJ., pp. 30 ft nfq. 

(t) Hf A'hitfford, r. WhU$ford, 110O3J1 Cb. 669. where tbe report 
of flHU»n V. i/fitea (1872), l^. R. 14 £q. 466, is corroft4‘d. 

(k) (-ooper v. Cooper (1673), 8 Cb. App. 613. The <‘ASfe of Folke$ t. 
IVfilera (1804), D Vos. 406. Loake v. Lecke (1606). 10 Ves. 477, Onslow. 
Ifteirl(1812), 16Vee. 40o. CoUin^ v. BttvorJiM (1824), )3 Price, 393. uod 
FoMokerley v. GifItVaad (1634), 6 Sim .501. arceubjeot to some oiitioism; 
see Comr V. Coov$r. oupro, at pp. 62.W826 
•(f) Twiodfn V. Twtedsa (1804), 9 Ves. 413,427. 

(n) Bo Wood, Wordy. ffood(1886). 32Cb. D. 517. 

(a) Be Taglor'e BrtoU, TonUin r. Vnderkau{i9%2), 22 Ch. D. 495. 500, 
C A.: Ite Aeteay. IfooUcy v. Aetesy, AeUay v. AeUcy, [1905] 2 Cb. 465, 470, 
itet following Bo Aird'e Botate^ Atrd v. (1879), 12 Cb. D. 291. 

io) IfJtetetey r.5^Mr(l867),3 K.fkJ.542r Id ^mtUv. Coadsf( 1678), 
9 Ch. D.tl70, and BoCoyU, Ooyte v. Coyte (1887), 56 L. T. 510, it was said 
that subsequent uoattesMlettM or entries in a book could not be referred 
on vcount of tbe Wills Aet, 1837 (7 Will. 4 61 1 Viet o. 26) ; it appears 
that it U so, hqw sver, only for tb^nrpose of ad mittiDg them te probate. In 
^ai h amBte%v. going (18^6), 24W.B.917, the entries were made previooaly 
to tbe date of the wiV. * 0oe aleo Kirk v. Addoics# (1844), 3 Hare, 509, 518 
(testatef'sdcrlariitione at time of advance, made after ^te of will). 

(p) 5sii/A T.'Cowtef. supra; fTAolWey t. Spooner, eupra. 

(4) See title KxteuTOts and Ansi visriiATOftS. Vol. AlV..pp. tSbaeeg. 
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And legseieR(r), and the oonBiruotion of expreesions giving iegiCM 
priority (i), or charging d^ (•) or iegaoiei (b) on reuet^ or ^ CobMomI 
whole property of the teetator as a nixed food (c), or obarging 
annoibee on eapiUl or income (d\ are dealt with elsewhere. 

Sect. 8.—Gi/u by Implication. 

1503. In certain eases limitations and gifts may be implied, 

The doctrine of implioation of Hmitatione ie based, not on a 
neoesiity, but on so strong a probability of intention to benefit the 
persons in question that a contrary intention cannot be suppoUd {f ); 
and this prohabilitv of intention to benefit most arise out of the 
words of the will (/). It arisee in general from the presumption 
against intestacy (p), guiding the inferences which are to be made 
on the words of the whole will where the testator has made no 
express provision (h), and there is a chasm to be filled up in the 
dispoeitioDs^i*). An interest cannot be implied in hvour of any 
person or ))ereonA for whom it cannot be said that the testator 
intended to provide (A). 

1504. The term is applied to the inference of gifte to persons not Kstucot 
mentioned in the will at all (i), or of gifts to persons mentioned in the 

(r) See title ExECutoas akd AmuHistEaToaa. Vol. XIV.. pp. 276 4i $4q. 

(1)16^., p. 276; end lee title RxNTCKaKOBS and Annoitiks, 

Vol. XXIV., p. 494. 

(a) 8ee title Euccions and AnMlvtstEATOBS, Vol.XIV., pp.2SSe< 

(b) /bid., p. 200 4i iM. 

it] Ibid., pp. 287, 291. 

id) See title Rxvtchaeoes and Anvititibs, Vol XXIV., pp. 491. tu2. 

(«) IVtUttMofi V. Adorn (1812), 1 Vee. & B. 422, pot Lord Eldov, L.C., 
at p. 466 ; ffoe d. B^ndoU v. (1770), 6 Burr. 2008. 2009; Vpton 

T. i'4rrer$ {Lord) (ISOI). 6 Ves. 801, 800: R. v. Bin^iUad {InhabitanU) 

(1829).OB. di C. 218, 224; Crook v. fm (1871). 0 Ch. App. 311. per 
JAMX.H. L.J.,atp. 316. , 

if) 8coU V. iSowltiu, [1692] A. C. 342, 343: Porker v. Tooial <1806). II 
H. L. Cm. 143, per Lord IVbstsurt, L.C.. at 101: ** Implication may 
be founded ou two grounds. It maj either arwi* from an elliptical form of 
expresaion which iorolTCH and implice aometbtng elee ae oonteoplaied by 
the penou uaiog the ctpreeaion, or the implication may be founded nn the 
form of gift, or upon a direction to do eoTnetLing«irhi(^ oannot be carried 
into effect without, of neoestity, involving Bomething else in order to give 
effect to riiat direction, or something rise which is a oonsequenoe necess^y 
leeulting from that direction.*' 

(0) M p. 665, onU. 

jl) If the will shows that the testator must neceMVily have inieodod 
an interest to be given which there are no words in the will expressly to 
create, the oourt is to supply the defect by implicatioD and thus to mould 
tbe language of the testator so as to carry into effect, as far as possible, the 
intention which it is of opinion the testator has on tbe whole will sufficiently * 
decljwed [ fown4 v. If Mi<iMrlA(l 856). 11 Moo. P. C. C. 626, per Lord Kxvoi. 

MWN, at p. 643, followed in Swoeti*^ v. Pridsaux (1876). 2 Hh. D. 413, 

416; £« Bodfom, Bedfem v. Bryning (1877), 6 D. 133; JfsQor v* 

I>s«fifrM (1886), 23 Ob. D. 198, 206). « 

(i) Watkiiu ▼. Frsdsrtri; (1866). 11 H. L. Cas. 268. 274* Bee. for 
^fMnpi*., Boonderi ▼. Xows (1776), 2 Wm. Bl 1014 (gift to trustees during 
lives of four daughters and tbe enrvivor. upon trust for tbe fuvivor and 
the child or children of such daughters who should first die).* 

(h) JfMvpesiiy v. Derisy (1862). 2 l)e U. M. k (1. 146,114; lU Hmne, 

B i ri ef V. fisHsy, [1904]*I 1^. 683; Rr Moriimor^Or^ v. Oraif. [1906} 

8Cb 502. 

(i) Thus, from a declared intention to provide for posthuinoui children* 
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will bat not m obj^cte of the toetator^s bounty (m), or of tbe exten- 
«iQn or modification of the intereete cdperaooa who are mentioned ae 
olqecta of bounty, ao as to give them interestB which the words of 
the gifts to them in say sense, taken alone, would not create (a). 

The term implication'* is not applied to the coostruction of 
gilts where the only queetion is the manner in which the words 
are to be read, and do interest is inferred which the words of the 
gift taken in some sense or other would not create (6), or even to 
cases where words are altered or supplied at being erroneously 
written or omitted, so long as the quantum of interest conferred on 
the donees under the will is unchanged (c); nor can there be any 
estate rai^ by implication in a gift of another man's property 
under the doctrine of election (d), or, in general, by a mure 
erroneous recital of a right which the testator considers to belong 
to the person claiming the implied estate (c). 

1606. Thus, in certain cases a life estate has been held to he 
impliedly conferred on a person where the will contains a gift 
after the death of that person, and the court has from the context 
of the will inferred an intention on the part of the testator that 
that person should not be interfered with in the enjoyroont of the 
property in the meantime (/). Except in such cases and in the cases 

at nasT in some oooUxU be inferred that the tesUtar intended to 
proTidi) for obildren bom in hit lifeiimo after the datu of his will 
{WMs V. (1771). S Hurr. 2703: 8. C.. Amb. 701; Goodfrllow v. 

Qoed/$lUw (1864), IS Boay. 368. whore the efl*xi of a subiiequeut 
oodioil WM uot rtUftd ua; iU lAndtay (IS62), 6 ir Jur. 97); but 
this is not a oonolnsioo to bo drawn in all rases {Doe d. UlakUion v. 
iraj(0M>od()S51), 10 0. if. 544,whrro White Barber, eupra. wasempbati* 
calJy dissented from; bat see He Lirndeatf, euvrti). As to tlio iiop)icata4»ii 
of gifts to ohiidren or issue from gifts in dciaull of ohitdren or issue, w*e 
p. 849, poll. Words of oxclusioai, as where certain of tho next of kin are 
ozpresslj,declared not lo tako any beaaellt in the testator's ostato, may be 
a sufficient gift in otb(^r peraons, saeh aa the rest of the next 4»f kin : seo 
note (tf), p. SIS, ante. A mere exclusion from benefits udcUt the will is not 
luficMt. sinoo Inch persons claim outside the will (£s Uolmee, Uolmee t. 
EoImm (1890), 82L. T. 383). 

(e») Sm the text, infra ,* as to the effort of recitals that a certain iKrsoa 
is entitied to a oort^n iiflerest. as oonstituting a gift to that penou of that 
interest, or otherwise, see p. 8S3, ante. 

(а) As from gifts on Uiluro of issue; see p. 850, poet 

(б) TunaUy r. Rack (1857), 3 Drew. 7M. 725; Crampe r. Crftinpe, 
{19001 A. C. 127, 132, 133. Thus, a gift to A. upon trost tor his ohiidren 
altar lua death, or to A. to be distributod or disposed of by his will in a 
eartidn manner, may give A. a life estate expressly and not bv implicAlien 
(BaaMte T. Hamrd (1794), 3 Bro. 0. C. 238 ; Arheeon v. Fair (1843), 3 
iS. 4s War. 512, 527 ; Greenwood y. Qrtenvood (1877), 5 Qi. D. 964, C. A., 
per BaoUaxlat, at p. 956 s the words may be broken np into 
separato* paragraphs ... the trust for the oldldxea being a separate 
patagr^**). 

(e\ Ar to alteraticift of words, see p. 675, ante: for examples where 
efiuk limiUtioiu were sO inserted, see ¥sIZor y. Damtm (1866), 33 Ch. D. 
191 ; Fhmpe y. BtU (1908), 54 W. K. 517. 

id) Daehwood y. Frpioa (1811), 16 Vea. 27, 48.' Aa to election, see title 
EqvffT. Vol xni.. pp. 118 et eeq. 

(s) Dstkurodd y. Poston, eupra, at pp. 41, 46, discuaiing TiUp y. f% 
(1748), died fhid.. af f.^3, whioh is to the poQtrary. As to recitals 
ihowiu an inif ndM gi^. see p. 863, ante. 

(f) Maed. BummenH ri/TO'.. 2 Win. P.l 692. Bird v. 

)l8i«,l 8 wm. 342; rowiOsyy. Botton (1832), I My. Is K 146 : He6mUh'$ 
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mentioned beIow» a gift after the death oi any pecson dost not I 7 Bm I* 
implication confer on him any inteeat(gX ^ 

1506. A devise of real eetate after the death of a named {verson 

to the preeamptive heir-at-law of the testator^ where the will Gtftcrwoa ^ 
contains no express disposition of the property daring the whole of 
the life of the first-nam^ person, implie^y gives i\w latter a IBe nooMorw 
estate in the property {A). Bimilarly, a bequest of personal estate iaitsay. 
after the death of a named per^n to the perwn or persons pre¬ 
sumptively, at the date of the will (s), entitled in case of intestacy 
of the tesUtor, where the will contains no express disposition of the 
property during the life of the first-named person, gives the latter a 
life interost (k). 

1507. The rule does not apply whoro tho donoe under the gift is a wimi coi 
stranger and not iho heir (f), oris only one of sevorul eo-heirs, in 

the case of a gift of realty (w), or is a stranger or not noceasahly all 
the rest of tho porsons presumptively entitle<l under the Btatuiei of 
Distribution (rOt in the case of a gift of personalty (»); nor where 
a donee (although the solo heir or next nf kin rer<pectivcly) has 

TrtitiU (ISOS), li. It. 1 Rq. 70 ; JU lUtMt 7nt$i (1867). L. K. 3 Eq. 

700 ; v. irvU (IHSS). 1 Kfsn, 170; CorLrftuU v. < VUSotf (U4A), 

% Coll. 432 : and mo TunttUtfl v. fro(1820). 3 Sim. 2S6. 3)2: AUin v. 

CnwK/utif (IB<7I), 9 Haro 362 (eases of seUloments, wbore no dispotition 
mode dirnDt; life of wife surviving). Thcae cases rest on the contexts of 
tho im^tmmonU in qwwHon (soo Jiamfi v. (ISCI). 29 Boev. 830. 

244), and are reganlca us speetsl in eharaclcr; see JCfduk ▼. CarrM (IS77K 
5 Cb. D. 064. 993, amriuod on tlsis point (1870), U Cb. 1>. 873, C. A. 

(9) Dffcr V. Vifer (1616}. I 3for. 4)4; its Ikitk^Uif^M EfCaU (163^)- 10 
ni'.av. 305; SwMi v. I/ohui (1654), 10 Bcav. 47); Cranfsy v JfhM 
(1657), 23 Beav. 512 (annnilies from aoouUr fund to he postponed to 
dcatli of wife); Jiarnel ▼. svpnx (to £. for life, with remainden 

over, but no division to be made tul death of R. and her boshand); 
liMCiOH V. Van Ooor (1873), 42 L. J. (ctr.) 103 ; itowmf r. PickfU (1878), 

47 L. J. (CH.) 631; l£alpk r. C^trricL (1879), 1) Ch. D. 873, C. A. 

(A) An<m. (1408), Y. o, 13 Uoo. 7, fo. 17, pL 22; Utrrion T. Bofion 
0606), Cro. Jac. 74, 75; Lvndon (Cify) * Gawoir (1706), 2 Yen. 

571, per WniOJfT, Lord Keeper; DoiAvood v./'eyfoa (1811). 16 Yes. 27, per 
EldoK, L.C.,at pp. 40. 46; Gardner v. (1674), Vattgli. 259, psr I^rd 

VAtOHAK, C.J., at p. 263; Tador, L. 0. Roti Prop., 4thed., p. 3 Sb ; Denn 
d. Fmnklin v. TrowC (1812), U East. 304; /W d.'DrW y. Bowfinp(1822), 

5 B. Aid. 722, 727. 

(t) Siectni v. IlaU (1662), 2 Drew. 4c Sm. 22, 26. 

(k) V. Bull, tupra, at p. 182; HUttn$ v. JJnU, rupra, atp. 27. 

It appears that if the named peman is one of the pi*mf»ns preaumptirsly 
entitled on an intoetaoy, and the gift U to the reet of sooD penov, tho • 
implication arises (Cock v. Cotk (1673), 21 W. K. 607 (to obildreo after 
death of mother]). 

(f) Boyman v. Gdd (1502), Moore (x. b.), 635, adversely oommented on 
in Bee d. Bendall y.Summertei (1770). 2 Wm. B). 602, as reported 5 Bqtt«* 

2606; Gardner v. NAeUoa, rupm, orerrtillng Bro. Ahr., Ut. Devise. pl.4S; 
i^awltner v. FoAclkner (1661), 1 Yen. 21, 22; Lftnden (CUp) v. Omov. 
tanro; Afpinall v. PelviA (1624), 1 «Suu. k St. 544; B. v. lUngtUad 
{Inkahiianie) (1620) 9 B. & C. 218, 224, 226; frardep V. Di^m (1857), 

23 Beav. 512. 616. 

(») BomsI V. Bofaet. stipra; Be WiUctUt WillaUe v. Arfisy, [1905] 1 Ch» 

878, reversed on another point, [1906] 2 Cb. 135, C. A. 

(a) See title Dbscsnt asn Distubutk^n, Vol. XI., pp. lO d teq. 

Bs Bpring^M^ CAambvrfm v. Bpnay/iefd. [lOglJ 3 603; ^fsemi 

V. Hale, ivpro, at p. 28 {coDtui|sat eW): WeodkouH % Bpueqeen ( 1683), 

48 L. T. 9?; Crevms v. FUod (1885), 15 L. B. Ir. 460. To TookiAoM v^ 

OoebsAoR, rupra. tbe point was not raUed. 
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someone else taking with him(p). The title oi the heir is not 
neeesaarilf exclnded by the fact tlmt be is expressly given a partial 
mtere6t(9). 

There is no implied estate under this canon of constrnetioD wbm 
the person in whose favour the implication would arise takes an 
express l>enefidal eetate in the prop^tj or any part of it (r); nor 
where there is an immediate residuary clause (i); DOr where 
the property is eubjaet to a covenant against alienation which is 
not infringed as the will stands but which would be infringed if the 
doctrine were applied (i). Where the heir expressly takes an estate 
daring his life in certam property, and other property is given 
to etraogers after the death of certain persons, including the heir» 
the last*mentioned persons take no estate by implication in the 
latter property (a). 

1506. Where property is given to named persooe for their 
resp^tive lives, either generally or expressly as tenants in common, 
and is given over only after the death of the survivor, the sorvivors 
and survivor are held to take estates tor life (b), subject to any 
contrary intention shown by the context (c). 


if) Bahkr. Camok (UTS). 11 Cb.D.673,C.A.,disapproving 
V. Httmpsreyi (1667), L. R. 4 Eq. 475, where the gift was to a contingeS^ 
cJasi livjQg et the death of the wife. 

(g) Camftld V. (Jilbtri (1603). 3 East. 516. In TTUIw v. 7/uc<u (1716), 
1 P. Wmi. 473, PAMJiaa, L.C., atronriy inoUned to the oonlrary view. 

(r) Highowi T. (1563). Cro. Xlis. 15. where the wife took expreie 
eatatea (i.) boneSoidly in part of the first property, and (ii.) for payment 
of debts in the aecond property, in which alone she wm held entiUed to an 
eatato by implicatioo ; Boon v. Cornforih (17fil). 6 Vea. Sen. 277: Atrpinali 
V. Fetvin (1634). I ^ixn. dc St. 544 (expieaa estate in a moiety). 

(i) T. Hale (1663). 2 Drew. L Sm. 22, 36. 

(I) UofioH V. Norton (1606). Cro. Jao. 74. 

(а) MVrv. i>ysr(1616), 1 Her. 414. 

(б) The role ii founded either on the ground that the gift over modifies 
the prior word^ ihowing that a joint tenancy waa intended, or on the 
ground of implication in order to effectuate the intention (Tuckemoa v. 
Jefferiee (1706). 11 Mod. Bep. 106 ; ArmsfTXMw v. Eldridge (1791). 3 Bro. C. C. 
214 ; 2 >m d. Bofwell T^Atey (1613). 1 M. & S. 426; Pearee v. Edmeodes 
(1838). 3 Y. ds C. (SX.) 246; Smyth v. daiytk (1656). 3W.R. 189; BegUy 
V. Cooke (1656), 3 Drew. 662, 666; CrtMiewia; v. PMrfoa, Peareon v. 
/;raa«wiek (1862). 31 Beav. 624; Be RidUrsoa. Sealu v. Heykoe (No. 2). 
11693] 3 €h. 146. 150; Re RuUer. BnUer v. Qiberne (1696). 74 L. T. 406. 
408; JeantMt v. Hcaao, [1904] 1 i. H. 640; Re Telfair, Oarriock v. 
Rar^(1902). 661*. T. 496; Be Hekeon, Barwiek v. BcU. [1912] 1 Cb. 626. 
661; Re Tote, IfimasMoa v. Mpsa, (1914} 2 Ch. 162. where the rule 
IMS applied noiwithatanding that there was a olauu aobstituting isane for 
their deceased parents; aa Ut gifts at their death,’* aee, farther, MaMm 
T. jfert^a (1790). 8 Bro. C. C. 50; AU v. Qrego^ (1656), 6 De G. M. k Q. 
321, C. A.; ToicalM v. Roltoa (1633). 1 Mj. & &. 148; compare Moffat v. 
Burnie .(1653), 16 Beav. 311 ('’with rem^d^ to”). Aa to intmete in 
annudiM limited for Cbalivea of two or more persons, aee title Rxktchaeoxs 
&VD .^NWTiTTU, VoL.XXIT.. pp. 487. 486. Aa to the distributive oon- 
stsm uiku where different properties are given and the gift over is on the 
death of all. see p. 654. 90it; as to gifta of aharea in tne property, 
sec. Mpec^aUy, Rewad v. riekett (1876). 47 L. J. (CS.) 63L There la no ewh 
ittpbcition from a gif^on the death of a tenant for life, to two pertons, 
with a jpit over if neitner of tham ia then bving (Baxter v. Leek (1651), 14 
Beav. 6it). 

. (e) RswMm'v. Rsaieiisa (II48)» 16 dim. 410 (express gift In one oo&> 
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U09. loplicatiMi of «a abBoIotemteroet often erieea from e gift ^ 
0 Ter» when etter e prior gift(i) the ^pertj giv«i ii dinpted ft> (Ufti br 
go oTer in one of aoven) specified pertieai&r events^ end it is token TttpHe ettoo 
to hare been intended that it never wee to go over in anj other imiiimtirm 
eTeQk(€). Tbns, aoabaolnte iatereet eabjeet to an executorj gift 
over I^B been implied from a gift to the donee until he attaina a 
oertain age, foUowed b; a gift over to other persons on his failure ^ 
to attain t^t age (/). It is not implied in a case where the gift 
over and the peric^ for which the properij is held in Bu^tponae do 
not oorreipond (». Altbon^h a gift to trustees for a perBun until 
he attains a certain age, without any ^ft over, does not always 
give that person the abKlnte interest, it may do so it there are 
other indications that such ie the intention (k) and that the trust is 
only to point out the mode of taking (i)« 


1810. From the fact that some person is appointed trustee for inpUoattoc 
another person simply, in circumstances such that the trustee 
takes an absolute interest or estate in fee simple, it is inferred that g, 
tbe second (lerson is intended to have the like interest(k). The 
implication in favour of the objects of a power of app^untment. 
where there is no gift to them or gift in default of Hp}K>iiitTnpnt, is 

£ t with elsewhere ({). 

111. Id cases where there is a bequest to a parent, either NotapUca- 
'finitely or for life, folio wed by a ^uest over if he die without 
having or leaving children, or by a like bequest over in iemiB of 


* OTVOS 


tingcQoy to Burvivort and their issue); Dos d< P<Uruk r. UoyU (1S46; ^3 ftiltmvf 
Q. n. UJO {aft«r the death of either of them); Banpiek't.UvU, OiUdm. 

[1012] I Ch. 026 (proVillon for some of uHimato taken during lives of 
tint taken). 

(d) There is no such implication where there is no prior gift (Jamtt r. 
gkuanoA (I86S). S I. B. Eq. US). 

{$) See Be ifarmoa'i E$taU (1$70). a Cb. App. SOS, per GiPFian, L.J., 
at p. 411 (devises of land}; Be rJtoflMoa'e Tru^f' (1170). L. R. 11 Eq. 140. 

(n ToftiA'ine ▼. Tornktne (1764). oitod in QoodtUU d. aoyvford v. 

(1767). 1 Burr. 22S. 234; Ifaiaewh^kt v. Ifataeimgkf (1797), 9 Ves. 666 ; 

d. Zfosfcias v. Hoiktas (ISOS). 9 East, 306; Dos d. Wight v. 

Oaadah (1608). 0 East, 400 ; Gardiner t. (1S60), 7 Jar. (N. S.) 

307 ; Gropton y. Davisi (1S69). L. R. 4 C. P. 169 ; and see Baylor v. F§gg 
(1S67), 24 Bear. 2U6. where the donee look as heir-at-law ; Cwvder v. 

Clowse (1794), 2 Ves. 449. explained in Waitmorigiu ▼. H'aiaewripkf. 
iupn (^ts in terms of marriage). 

(p) Savagt T. Tgtrt (1872}. 7 Ch. App. 366. 364 (first gift a life estate); 
PileZ/enry v. Bonner (1S53). 2 Drew. 36 (tint gift to wife for her and her 
son's support until he attained tweoty-ona). 

(k) 8 q^ a gift was held to give the absolute intersat in Nevland ▼. 
Bkepkerd (1723). 2 P. Wms. 194, where no gift over oocurred (disapprored 
in roaaereae t. PoaiierMii (1746). 3 Atic. 314, per X^rd EanDwiata. L.C.. 
at p. 816). and Peof t. PowoO (1760), Amb. 3S7, where on majority 
attained the trust wae to ^oaase; hot see 1 Jarman on Wiila. etn ed., 
p. 67S; Groploiiv.Detdei (l869}.L.R.4C.?.i69,467: WUhr^WMam 
(lS6I),2John. H. I36.per Wood, V.-C., at p. I2S. In Be BsdUI's Tnuii 
(1977), 26 W. R. 629. the gift was held not to pase tbe abeolnte internet; 
but eee In Ike If ill o/ rios^e. [1912] Victohao Law Reports. 8S6. 

{i) BolsT.BMk(17e4).8£deii,229: AikinMiiT.Pn4ee(17tl), IBro.O.C. 

91. 

Ik) Peat V. Powell, eapru; Dueie v. Deoie (ISSOff 1 Bun. Ii M. 6661 
fTOke Y. FiOtame, titpn. * 

(l) fiea title Powias. VoL ZZItl., pp. 70,7L 
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issue, tbe court does not implj, os the parent's deeth ieavbg 
cljildroi, an; gilt to those chiidreD (m), imlesi there are other 
matters in the will raising an inference in their laTonr(ft). 

1512. An estate tail is inferred from a devise of real estate 
capable of entailed (o) to a person and his heirs (p), or 

to a person wi^ut words of limitation or to him for lifo (g). 
where in each case this devise is followed b; a devise over 
on his death without heirs of his body, or in any other words 
importing a general failure of his issue (r); in such cases the 

(m) KimtOa v. Caffrey U 1* Cfa. R. 1C4. 160. approved in Bi 

JSawZtfu' rnMi#(lS90). 46 Cb. D. 209.304.306.$08,C.A..aflirmea. tut ittm. 
SecU T. Ratffifii. 11S02J A. C. 342; Cooper v. Piklkr (1845). 4 Hare, 485; 
RaneUi^K v. Hanfiagk (1849). 12 Beav. 200; Let v. Rueb (18r»2). 2 De 0. 
M. & G. 810. C. A.; Sparks r. Rs$UiU{mi), 24 Beav. 218; Neighheurv. 
Tkurlo^ (18^1). 28 Hcav. 33; Re Ucyione Trwti (1864). 4 Now Kcp. 65; 
Jhvling V. (1S66). 1 Cb. App. 012; Sevmouf v. KilUe (1670). 

3 L. il. Ir. 03 ; Climp v. CAaii»p (1892), 30 L. A. If. 72. where the rule 
WM applied to a deed. Tbe cootrury deciaion io fix parte A'oaert (181C), 
2 Made. 449, baa been doubted ; M Leer, buek, eupra; jfeighheur v. 
^Avriov. tupro; WebeUr v. Ran (1868). 26 Bear. 230. 

(n) Ainiafla ▼. Oafjrep, supra; WeikereU v. Wdkerell (1802), 4 Oilf. 51; 
M*Ckan v. Simpeen (1887), 19 L. R. Ir. 528. 

(o) Where tbe pr<»pertj U not capable of Inung entailed, a« in the oaio 
of copyholds in a manor in which there ie no euitom to entail, tbe eCToct 
is in ifenoral a foo simple oonditioDal (floe d. Simpson v. Aimpion (1838). 

4 Binjt. (8. C.) 333. aOlrmod. sub nom. Doe d. Blcsard v. ^tmp« 0 A (1842), H 
tfoo. & G. 929, Kx. Cb.). 

(p) SouUe y. Cerard (1696), Cro. Kliz. 525; luUcshafn v. Roberts (1603), 
€ro. Jac. 22; Brown r. Jenae (1612), C^. Jao. 290; Webb v. Hearing 
0017). Cro. Jao. 415; CAodocA y. Cowfey (1625), Cro. Jao. 695; Holmes r. 
JTfyscl (1681), T. Raym. 452; Bries r. Smith (1737), Willos. 1; Roe v. 
^eoU(1787), oitod in Fearne, Cootinaent Romaindcra. 9lh ed.. p. 473, 
note (S): Henn d. Geering r. Shenion (1776), 1 Covp. 410; Doe d. r. 
AUm(] 808). 9 Kast. 382; reany d. Agar r. Agar (1810), 12 East, 253; 
f>on#ry v. i}riffithe (1816), 4 U. 3. 61; Doe a. Jones r. Owens (1830). 1 
\^. be Ad. 318. To this extent. In caaca where the prior limitation is to 
tbe grantee and hia hoira. tbe rulo seems to apply to limitationa in deeda 
aa well as wills {diKm.(1341). 35 Lib. Aaa., pi. 14; Y. B. (1441)19 Hen. 6. 
74 : and soo Bamfield v. PopAum (1702), 1 P. Wma. 64, 67, n.; PuDer v. 
Wigg (1700), 1 P. Wma. 14. 16; Morgan v. Morgan (1870), L. E. 10 £q. 
99. followed in Arihuf r. Waiker, [1897) I 1. R. 68. whore Olivant v. 
Wright (1878). 9 (Jh. 1>. 646, is explained; and title Rbal Propertt onI) 
CnaTTBU Bsst, Vol. XXIV., p. 246). 

<q) Bondages Case (1611), 9 Co. Eep. 127 b ; Langley v. Baldwin (1707). 

1 Eq. Coa. Abr. 185. pi. 29; A. Q. v. Sutton (1721). 1 P. Wma. 754; 3 
Bro. Pori. Caa. 76. H. L.; AUenaon v. (ThtAerM (1747). I Vee. Sen. 24; 
Btanloy r. Lenna^ (1768), 1 Edeo, 87; Daintry v. f>atalry (1794), 6 
term Bep. 307; Wight v. Leigh (1809). 15 Ves. 564; Parr v. Swindels 
(1828), 4 Ruaa. 283; Btucm v. Briscoe (1830). Hayea. 34 (gvoai-entoil io 
leanc forUyes); ifoeAcRy. Weeding {ISWr 8 Sim. 4; Simmons v. Simmons 
11830),*8 Sim. 22; Franke r. Price (1839). 3 Beav. IB2; SianAovae v. 
CnKAeU(1852). 17 Jur. 157 ; Key t. Aey (1833). 4 De G. M. 6c G. 73; BuU 
T. 7'Ao)w(]8^}, IhEzch. 235; Easlwo^ y. ilviiOfi(1809), L. B. 4 Exch. 
141. who^e there was a^ontrary intention ahown and the prior donee took 
fat life only; Be Waugh, Waugh v. CHpps, [1903] 1 Cb. 744 (oa death 
** wi^eut an hear *'). In this ease, where the p^ior limiution ia expreealy 
fqr life ouly, the rule of eonstnetion does not apply to deeds (Sawood v. 
Bene (1634).'Cro. Car. 366. 307; Lowii, Law of Perpetuity, pp-180.181: 

2 Preston. Estates. Olatwaf v. FnpAI. awpra, at P- 660; ArtAvr 

T. WaXker, supra, at p. 76). 

(r) The itat utorr presumption aa to giftsoa failare of iaane must therefore 
be ioapplioeble n be exoioM by tbe context; see p. 823, Mfa» 
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preeumptioo ftrim (bftt tlie iuae vere intended to be benefited (•), s. 

and the only we; to gi?e effect to that intentiOQ is to oons^e tte OUU by 

first taker’s interat as an estate tail There may he eiprosa inter- ImpllcattoiL 

mediate estates and interests limited to certain of the issae; in 

such cases the implied estate tail ia in remainder after those 

estates (e). A devise over on the death of a prior donoo without 

having; or leaving a eon may in the same way create an esute tail (a); 

and where between the interest of that donee and the doviso over 

there is a devise to the eldest eon of that donee, the effect may bo 

to give an estate tail to that donee in remainder on the esUUi of his 

eldest sou 

An estate tail may be implied from a devise on general failure of ^ 
issue where no previous estate ia limited to the person whose issue 
is spoken of and that person is the testator’s heir (c), or where the 
testators intention is shown to that effect in the contest of the willi 
even whore that person is not the heir(dX 

1S13. There is ixi general no enlargement of the ostaU of a parson 
hy a gift over on failuia of his issue where the latter gift merely 
refers to issue taking under previous gifts (e)* either l»y purchaso or const/uod«i 
hy descent of an c^taic tail, nor in gouoral where the failure uf isAUu r^frhns to 
is linhted to a particular |>cri<id (/). l*ro»iouogifu 

(i) 8cc the grounds of the rule oUIihI in foxttrr. iloyf.9 (1S56)» 4 K. ^ li. 

717, 734. The gift would al«o now bo too ruiiioto under tbo rule agulnst 
porpotuilioH. ulthougb iha rule of construction wm Hoitlod bofoto Uiat nUe 
of Uw iiad boen staled. 'I'lio ruto has also boon Mid to be mado ** for tJ<e 
pQr{»oso of giving effect to the testator's gcnoial intcuUun*' (VofAm ^ '. 
f/ard<ner (1633). 17 Jicav. 264, psr Roaiu.r. M.U., at p. 267). Ah vO 
geneval aud particulur intoution, moo pp. 072 si say., oafs. 

<0 y^sd./lran V./7off('v(l7US).H Term itep. 6; iNirr v. Sirtndcls (1828), 

4 ituM. 283; Oi>€ d. f/aUiai v. (JnUint (IS3A). 3 Ad. k Kl. 340. Ex. <<h .; 

Doe d. 71urrtn v. (*iWirl/on (1840). 1 Man. AO. 420; ATsy v. Key (1853), 

4 1)0 G. M. A0.73. 81.82; Darier v. Toolof (186.5). 11 H.L. Cm. f43.100, 

170; .VsHIU V. (I8SS). 23 h. R. Ir. 844. 304. 

(а) Bifield'e Vat>e (IfMK)), oiled in King v. ling (1672), 1 Vent. 224, 

231; Milliner v. KobiMon (1600), Moore (a. B.), 082 (which api>oara to lie 
the same cav as lUfield'e Cate, tupra: mo lieattchuiU v. £/fl«cAf. (1860] 

W. N.14. iirr IfyU v. /^ris (I73S).J Atk. 432; SnggeUv. 

(1828). 5 Bing. 243; Jlacon y.Cotbg (1631), iDeG.A Sm. 261; As 
Bird and Barmird^t Cojilwl (1886), 69 h- T. 166. 

(б) Aril V. Bell (1864). 15 1. Cb. B. 617; Andrew v. Andrew (1875), 1 
Ch. D. 410, C. A. 

(s) Newton T. Raraardins(1563), Moore(K. 8.). 127; rossn's Oa«s (1567), 

Vwtm, 20; Waller v. Ihew (1723), Com. 372; Ooodridge v. Oaodridgt 
(1753), 7 Mod. Itcp. 453; Doe d. Cape t. IVaUsr (184(»). 2 Man. A G. 1J3, 
psf TlNlML, C.J., at \m. 127, 126, where the iuforonco was exoludid (or 
want of any snillcicnt devise excluding the heir; Lewis, Law of Perpetuity, 
pp. 182.183. • 

(d) Parker y. Tooiai, tupra, at pp. 143,150,100. 

(s) For such cases see p. 634, ante; Bamfield v. PspAafn (1X02), 1 
P.Wmi.54; Bobintonv.I7«fil(l$4l),4Boiv.450; folsr v.»rnribsr (1650), 

311. L. Css. 106; UamiUony. IfssI (1846). 10 1. Eq. B. 75; Andpsvv. 

Atomssy (1653), 10 Haro, 320; Postsr v. Uaye* (1855), 4 E. A B. 717, 734, 

Ex. Oh.; foifiis V. ^snlutffA (2658), 11 Moo. P. C. C. 526; Psylon ▼. 
lAmbofi (1856). 6 I. C. B. 4S5. 504; Handert v. Atkford (I860), 28 Ib«v. 

609; Smy IA V. Po war (1676). 10 1. B. Eq. 102.190; end MaDmd. ffarrie 
V. Taylor (1847), 10 Q. B.716, diaseniingfrotn BanarlewNiMimgalriikiQ), 

14 aim. 456,00 the same will, but not wawed in B# Arnoli tBwo.'^n663), 

33 Bsav 16S * 

(/} LslAictfUifc V. Trocy (1754), 3 Atk. 784 : Bradehaw v. BkUbeck (1S35)» 
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1514. Groee-rsmftuiders batwaeo a oainber ol dooM (^) xn^y 
bf impliad where or th^ and their iuue in tail, take eharea 
in the proper^ and the testator intended that the whole estate 
ebould ^ over together and onI;f on lailore of all the donees taking 
under ue previous gifts. This intention can only be carried out by 
not letting any part of the eetate descend to the heir at^law in the 
meantime and therefore by implying the crosa^remainders (h). 
That the testator has himself provided for the mode in which the 
donees take after each other, such as by eipressly giving them cross- 
remaindere in particular events, is a circumstance to be weighed, as 
showing an btention negativing implied remainders (t), but is not 
decisive upon it (it). 

Thus, a gift to a number of persons as tenants in common 
in tail or to a number of persons for life with remainder as to 
each share to their respective issue in tail, with a gift over on 
failure of the issue generally of all the group of persons, may give 
rise to implied cross-remainders in tml (i), although a gift over 
on failure of the issue of each of them has no such effect, but takes 


A. oi’s, eev; a* ranuTf ^upnen- 
408; as to implication in a umiJar way of 
rlUay <18S3K 0 Slid. 36S (to ohildren of A. m 
id for want of luek issueover); Taaff^ y. 


2 Bing. (k. C.) 182; Jenltas v. (1860). 8 U. L. Cat. 671,992; but 

compare note (a), p. 853. port 

(i;) TbesQggeetioo in some old casco (collected in Tudor, L. C. Rea) Prop., 
4tb od., pp. 410,41J) that erosa-rooainders might be implied botwoon two. 
bot oot so readily botwoon throe or more, is oo longer Unsblo; see tbe 
oasee oitod in notes (h)—(1), sa/ra. As to the difloreut role as to implica¬ 
tion of cross-remaiDders in the case of settlements, see title Sittlsuents, 
Vol. XXV.. p. 696. 

(4) lies d. Gofpst v. Tfsbb (1808), 1 Taunt. 234; AfAiasoa v. Holf6^ 
(1863). 10 H. L. Caa. 318; r. i/oweU* (1868). L. R. 3 Q. B. 664 ; 

Sannaford v. Bannaford (1871). L. R. 7 Q. B. 116; ifadra v. Tayki/ 
(1876), 45 L. J. (CH.) 669. par Jsssst, U.R., at p. 673; Vea OmUen v. 
yoxw#l/. FoxypgU V. Foa 4?r«haa. (1897] A. C. 668, ^; B* Parker, Stephen- 
$on y. Parker^ [1901] 1 Cb. 408; as 
life eotatas, see AMhliy t. Ai) 
tenants in common . . . and 
Conmae (1892), 10 H. L. Qu, 64. The fact that the gift over is eipressed 
to be ** in remainder does not defeat the implication [Dot d. Bardea 
Bumfle (1801), 2 East. 47. n.): it wsa decided othoririBo where the wordr 
were '*in rcTersion (Pery ▼. ffJtits (1778). 2 Cowp. 777); but thedecuiian 
appears to hare turn^ mainly on the suppoution that the word ** respe<^ 
lively'' moat bo inserted in the previou limitations; compare Doe J. 
PAfHatv. Boyle (1849), 13Q. E 100. 114. 

(•) Claehs's Cars (1674), Dyer. 330 b; v. 5patr< (Ko. 2) (1864), 

19 Beav. 77; S. C«, on appoM. 4 Do 0. J. ds Sm. 406. 

(k) Atkinoonr. Boftea (1861), 8De Q. F. 6c J. 339, C. A.. ^Tuivks, 
L.J.. St p. 349, reversed, enh nom. Atltnaim v. HoUk^ sapra. but without 
belying on the sppliostion of CUohe'e Ca$e, iupra; Yanaerplonk v. Xi« 
(1643). 3 Hare, 1, per WiQUJt, V.-C., at p. 20; B# Clark'i TruiU (1863? 
32 h. X- (cu.) 526, ]>«f Wood, V.-C.. at p. 628. 

(l) Jaca. (1673), Dyer, 303 b, pi. 49; Anon. (1690), 4 Leon. 14, pi. 51; 

Holflur V. Jfeyarl (|681), T. Rsym. 462; v. Codognn (Bari) (1764), 

2 tden, 239, 260. 9. 0^. ra6 ama. IfnpU v. Rolford (1774), 1 Cowp. 31; 
njoar^f. Jfaas)fsU(1776),l Doug. (E.».) 63, n.; AOertoa v. Pm (1794), 
4 Tern Rep. 710; WoUonr.Foeun (1801), 2 Laat, 38; Banuiby ▼. 

(1796). 3 Ves. 266, 274; Qroon v. Stephone (1811), 17 Yea. 64; Skop ▼. 
B«raei(lS19). 31ler. 3l6.psrGxaET.M.R.. stp.843; i>Md. Soaftoaeev. 
JeatwM (lt»), 6 Binr (**iMue males "); Limey v. BardMw (1830), 
I Rom. I( U 6M; trooke v. 2Warr (1836), 2 Bi^. (v. C.) 422; Tooffi v. 
Oeamsf. aapv; PoweO ▼. ffewsUi. ispra. Si p. 669; and see note (A), 
mpfs. 
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effect B6 to each ehare od failure of tbe issue eoaoemed («)• Tbs 
same inferecoe in fayour of orosa*UffiiUtioDs bu tmn miM iiv i 
case where the property was subject as a whole to a gift ofer tm 
failure of issue confined to tbe life of the aueestor (a). 

1816. Cross executory limitations (o) are similarly implied to fill 
up a hiatus in tbe limitations, wbieb seems from tbe context to 
hat*e been contr^ to tbe intention of the testator <p); but they 
cannot be implied to direst an interest given by tbe will {q). 
Thus, in a gift to several poreoni contingently on satisfying a 
specified condition or description as tenants in common, with a 
ipft over on all failing to satisfy that condition or description, cross- 
limitations are impli^ on the death of each of them failiug to attain 
that description (r). According as the conlett requires, ^e persons 
between whom the cross-limitations are implied in such a case may 

(m) Dnvtnport ?. (1738). 1 AUc. 678; O^wtberj. /riU (1738), 8 Stra. 

060; WiUinms v. Pfovn4 (1746), S Stra. 886 (in wbieb oases s gift ever in 
lifUult ef "'sueh" issue wm coneidrred to moan such iesuo respeolively i 
tboy critieised in WaUoh v. />syii(iSOI). 2 36, and might now 

be decided otherwise): Jit fAerp's EiUU4 (1863), 1 Do Q. J. 6;Sm.463, 
(!. A.; IhitUm v. ('rowdy (1863), 33 Bear. 272; seo also //enfiry's Csss 
(1574). Dyer, 320 a. 

(a) Jf;^n V. Teyiorf 1876). 46 L. J. (CH.) 568. It does not appear that 
the Wills Act. 1837 (7 WiU. 4 4(1 Viet 0 . 26), s. 28.affo6tii gifts of real estate 
00 failure of issue in cases whore, apart fmm that Act, cross'Tomaiodors 
would bo implied, inasmuch as in all soeh cases there is a preceditig gilt is 
tail to the iasuo or the ancestor ; see p. 83i. an!$. 

(o) The rules are stated in a similar loanner in fis E%d49n, Uudson t. 
//ttdscn (1882), 20 Cb. D. 406, yer Kay, J.. at p. 416. As to implIeatM^ti of 
gifts for life to sarvivort, see p. 848. onU. 

(p) R4 TrusU (1S72), 7 Cb. App. 665 igUt of iuooine to 

daughters for thdr respective lives, and of capitsi in oorrespoudiDg 
shares to issue of doughters that should die loaving issue, equally, and if 
only one, to tbs issue of such one; but if all the daughters should die 
without issue, then the whole property was riven over: held, oross- 
limitatiuDS should be implied between the dsi.gntera and their families); 
CofiUi V. i/uri, Ihre^H v. Mnrt (1S63), 3 De *. J. 4 Sm. 604, 616. 617 
(issue were to t^o priucipal of share of which parent took income, and of 
the share of which the jtarent would have taken the lorome in cam be or 
she had survived any other tenant for life dying without issue: from 
fills prr^vision and from a gift over, wbinb was ih take effocl only in tbe 
event of all tenants for life dying without issue, it was inform that 
surviving renanU for life wc»re to take inoome of share to whieh any 
teoaut for life dying without issue had been entitled]. Ihe case convene 
to Codfi V. Horf, BerreU v. Hori, s«pm, namely, where there was so 
express gift of income and the queetioo was whether a gilt ef C4]>iial 
could be implied to tbe issue of teoaots for life leaving iasue, was decided 
against implication in R 9 ifears, Parktr v. Jf eors, {1814] 1 Ch. 694. 

( 0 ) '*With regard to personal property, if a share once vests, thou^ 
liaMe to ho divested on a contingency, the question of reoiproeal survivor¬ 
ship or sQoeoision can never arise '* {8key v. Bam4$ (ISIS), 3 Uer. 666, per 
GaaKT, M.B., at p. 643 i v. Buni (1821), t Ja«. 4 W. 458$ 

BasUr V. Lo$k (1851), 14 Beav. 612; Bwcf v. RomQ (1858), 26 Beav. 
5S1; Bt Clork't Tnuli (1863). 32 L. J. (CH.) fi26). • * , 

(f) As. for initanco. contmgOQCly on attaining tweaty'One (ffoott v. 

(1722), 2 P. iWms. 66 (gift over on death oelors legadas 
payable); ifockeff ▼. Ifwilsr (1797), 6 Vsa. 236, 666), or ^anty-ooe pr 
marriage (Bs CidfA's Tfwfs. sif|rr«), or in the event of sorvlftag a named 
psnoD v. Woisri (1847), 101. £q. B. 234). Bafpomon, iwprs, 
u siitieised in'dfesy v. Borass (1816), 3 Mer. 336, on another ground by 
Qeakt, M.R., who, however, said be eoniiderod the dedrion correct; and 
see Fmst. Blowsy (IMl), 1 Dr. 4 War. 337,648. 
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$, be the origiaal rtockB, or tbeir reepeetive issoee teking trader the 
Mil by will (i), or both {t\ 

lapH^lon. AUhoogh the edstence of other eroee-Iimitatione between different 
pereonedoeB not prevent the implication (a), yet where such exprees 
croeB-IisitatioDB are in favour of the very pereone to whom the 
implied crosa-Umitations would convey the property that ciicom* 
Btaaee is of weight in determining the intention (6). 


Cam of 

diMribotive 

eoutruciloQ. 


1516 . Cases where particular property ib given to one person for 
life, and after his death that property with other property is given 
to other persona, and the oueation is what happens to the latter 
proper^ during that perBon^s life, areio be distinguiBhedlrom casea 
of impIicatiOD. In these eases the question is rather whether the 
words alluding to the titno of death are to be referred distributively 
to the property given and not to the time of the ^ft taking effect, 
in which event the ulUiuate donees will take an immediate estate 
in the property in question (c). Similarly, where several properties 
are given to various donees for life, and there is a general gift over 
of all the properties on the deaths of all the previously named 
doneeB, the gift over may take effect, on a distributive construction, 
as to each property on the deatli of the co4enaQt8 lor life of that 
property (d). If the words cannot be road diatributively, the heir- 
at-law or persons entitled as on intestacy cannot bo excluded (c). 


(i) AlitnfOftT. iioU6y(lesS). 10 ILL. Cm. 313. rovorsiou 8. C.,<ub nom. 
Aikmon v. Norton (1861). 3 Dc G. F. J. 339, C. A. 

(I) Hoe d. Wren v. Clayton (1805), 6 Em(. 628; afid sre Burruihy v. 
Ofifin (!7e7). 3 Vet. 266 ; Horne ▼. liarton (1813). 20 Vc«. 308, whm an 
expreat direotion tor orow-remajoden wm ho oooatrucd. 

(a) Re Clark'e Tru$U (IASS). 32 L. J. (cii ), 525. 

(8) iMbith v. (1859).4 Do G. k J. 406, 413, 414, C.A.; coojparo 
5aCto» T. Sutton {imi 30 L. R. Ir. 251. 

(e) iWd. Aanaodoto v. Dtutief (1821), 6 B. A Aid. 64; Cook v. Oerard 
(1666), 1 Sound. ISl; Hutton y. (1716). GiXh. 116,120; Simpton 

▼. Borneby (2727). Free. Ob. 439. 452; LiU ▼. LiU (1837), 23 Beav. 446. 
diBtiogusbed in Jenninge v. ffoaso. [1004] 11. E. 640; Rhodei v. Rhode* 
(1882).? App. Cat. 192.217. 

(d) Draw t. Ailltoi (1847), 1 De <1. A Sm. 266; ^iran t. (1954). 

19 Bear. 471; 8arAi ▼. Sanl (1856). 23 Beav. 87; Be MothervtlL Keane 
V. JfolltoftfBlI, [1920] 1 I. R. 249. 

ii) B. V. Bingttead {Inhabiiante) (1829). 9 B. AC 218, 233; AU^ater 
T. Atiwoter (1853), 18 Boav. 330, 338; Dovettpori i CoUman (1842), 12 
Sim. 588; 9 bf. A W. 481; Stecene v. PyU (1860). 28 Beav. 388: aa to 
ov«s regarding doueei, see Rownd v. Pw8ett(L878). 47 JU J. (cu.) 631. 


WINDING UP. 

Bet BAmorapicT aicn Insolvskcy ; Cow pIniis ; Fietmbbshi?. 


WINDMILL 
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Part I—Contracts for Work and Labour. 

Sscr. 1.—Nature of ContmcU 
Sui-Sfvr. i.—In Oentnl. 

VntuAbii 1617. Work or labour (a), wbethor montal or manual (!')> and 
coBiidentios. howerer atoall in decree (c)» is capable of supporting a contract as 
being valuable consideratioo (d). 

(irMuiuiua An undertaking to do work for another gratuitously is not 
aftdflr(4kiB|, enforceable by action, for it is tiuduM jxicfuw(r); but if snch 
gratuitous work is actually entered upon, there is a duty in the 
person perfonning such work to exercise reasonable care, and 
though he is not liable for nonfeasance, on action lies against him 
for misfeasance (/)• ' 

[а) A vell-defiaed ciau of ooatracts for work and labour is dealt with 
io title BuiLDuro Cohtiacts, Cnoivubs, and AacBirscrs, Vol. III., 
pp. l&S el t0q. For Tahoos forms relating to building and engiDOering 
eontractii. oeo Eucjdopsdia of Forma and Precodenti, Vol. IL, pp. 679 
•I seg., Vol. XVf., pp. SO si # 09 . As to the perforinaaoe of moik in 
connexion with a spewed chattel, see title Bsilvimt, Vol. 1., pp. 656 

ft SM. 

( б ) Gmfton ▼. Amilaps (1846), 8 0. B. 636. 

( 0 ) 5laHyn t. Alhowf (1687), Cro. Elis. 67 ; see Wiikin$on t. OUvfifo 
(1836). 1 Soon. 461. 

(d) 1 Selwyu. Law of Nisi Prim, 13th ed.. p. 66 , cited with approral in 
IiayUsore T. Bhroal (1686). 3 8 eott. 23S, per Tindal, C. J.. at p. 350. and 
ia CarUlTT. O^fUlU Bmok$ BoB Co.. [1803] 1 Q. B. 266. C. A., per Bowxy, 
L» J.. at p. 271. < 

X$\ Ser title CONmcr, VoL Vlf., p. 383. If the promise is by deed 
eowdMtion' is, of oopiM. untteeessary; see title Dnns sun Otkxk 
I vstwonsTs, Vol p. 357. 

(/) '* U a periqu uaderiakes to p^onn a voluntaiy act, he is liable if 
he pcdoKBi it improperly, but net if be nsdects to p e rform it. Saeb is 
the Mitl of the ioMou in the esse of Copps v. Bsmora (1703), 2Ld. Baym 
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Sitb^Skct. 1—^0 JHMin$ui$M/nm Kit^rtti 

1618. Whether % oostrRct is for wA and taboor or {<« gooda 
oold and delivered depends on the terms of the individual eon. 
tract (p); but when the subetance of a contract U that a chattel 
ahall be made and delivered when completed, it is ono for the sale of 
goods rather than lor work and Ubova (h). If the work and labour 
ends in nothing that can properly become the subject of a sale, the 
contract is for work and labour and not for goods sold and 
delivered (t); thus, where materials are used in the construction of a 
chattel or building, but not in the construction of a chattel to be 
delivered in a complete state, the contract is (or work and labour (k). 
There may be a contract lor the sale of goods when the value of the 
work and labour is far in excess of the value of the materials on 
which the work and labour is expended, for the true test for distin. 
guishing the two contracts is not the value of the skill and labour 
as compared with the value of the materials (f). Whore a person 
bestows his labour on materials supplied by himself the contract 
may still be one for work and labour rather than for the sale of 
goods (m). 

1519. A person may agree to do work or labour in regard to a 


909 ** {5kekoa v. London and Sorik IV’eiCem Bail. Co. (1667}» L K. 2 C. P. 
6$]. por WiLLXS, J.» at p. ess ; and soa A'Iim v. CMlward (L79S), 5 Term 
Rep. 143 : Barr%$ y. Vorry d Co., [1903] 2 K. h. ^19. 226, C. A.; and 
Hee title Nkolioevci, Vol XXI., u. $74). 

(;) Let V. Oriffin (1661), 1 B. 8. 272. per Crokptom, J., at p. 270 id 
per Blackburn, J., at p. 277. 

(k) Ibid., where it was hold that a contract for the making of a set of 
artincial toeth for a partioolar perscu was a oontract for the sale of goods; 
Smith V. Surman (1829), 9 B. dsC. 561. 

(t) Le* T. (iHJIin, euvra, approving and distiDguisbiog Cicy r. YaUe 
(1866). 1 H. d( ^ 73, whore an agreemeut for the pnatiog of an edition of 
a book was held to he a contract for work an<l labour. 

(k) Clark v. Bulmer (1843). 11 M. 6$ W. 843. •here a contract to build a 
steam engino for pumping the defendant's colliery, to be completed and 
fixed for £2.500. the engine being forwarded io parts, and fixed piecemeal 
at the colliery, was belu not to bo one for tbe tilt of goods, for toe engine 
was not contracted for to be delivered, or dclivo^. as an engine, in its 
complete stat*;, and there was no tale of it as an entire chattel; see ibid., 
per Paekk. B.. at pp. 249, 250, foQowing CotiereU v. dvtee (1615). 6 
Tannt. 322, and Tripp v. Amiiayi (1839), 4 M. 6^ W. 6S7 (bothcaaos 
deciding that material used, or intended to be used. In the eonstmeiion 
of a fixed building cannot be deemed goods sold and doUvered): Chanior 
T. Dickinton (IS43), 5 Man. it 0. 253. 

(l) Lee V. Griffin, eupra, per Oboid*tok, J., at p. 276, and per Black* 

BURR. J., at p. 27S: ItoMe v. Bardy {1884), Cab. At EL 287 (wnero it was 
held that a contract br an artist to paint a pietore for an agrW price was 
a oontract for the aide of a diattel). For varioua forms of bootract 
relating to sale of goods, see ^cyclopmdia of Forms and Freeedanta, 
Vol. XI., pp. 575 aeeq., Vbl. XVL, p. 558. , * , 

(m) Ontfim v. Arw^ta^ (1845). 2 C. B. 336 r Xsc v. Gri^^ mpro; 
in both eases the propoairion of Batlbt, J., io A iki meen r. £2 (1828). 8 
B. U C. 277. at pp. 2S3. 2M, that where a person has bestowed work and 
labour on his own materia he cannot maistaio an aetioi^let work end 
Ubov was reJeeUd as a general ^incipie; see, further, title Salk of 
Goods, VoL aXV.. p. 114. A olain for work and l^urjnerely does not 
cover Btaterials, wtdeh sbonld be epedfleeUv elilffledicr^Aeatbv. BreeUmd 
(1835), 1 U. dc W. 543 : tee also OedertU v. Apeef, supra). 
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chattal or materiala belooging to another party for a conaidera- 
tion (fiX His bailment of the ohattel or materials falla under the 
heading of ^a<io faciendUo). 

1620. Where one party employe another to do work, the oontraot 
may be one of Bervice, or one for work and labour. It the employer, 
during the prc^ees of the work, not only directs the other as to the 
work to be done, bat also oontrole him ae to the manner of doing 
it, the contract ia one of service (p). If the person doing the work 
exercises his employment independently of the person employing 
him, the contract is one for work and labour ( 9 ). 


1621. In the contract of agency there are limitations, both as to 
the notare of the employment and the manner of carrying oat the 
purpose of tho employment, which do not exist in the contract of 
work and laboar. The work of an agent is esseoliaUv that of 
creating a legal relation between his employer, otherwise his 
principal, and some third party (r); while in executing the services 
indicatod hy the principal {$) the agent must keep within the scope 
of the authority <lolegated to him as de 6 n 6 <l by the agency eon* 
tract ( 0 , and to this extent be ie subject to the principars control 
during his employment. No such limitations exist in the case of a 
IHTson employed under a contract of work and labour; his contract 
only roquires him to produce a certain result (a). 


Bbct. 2.—Portiri to the Co«f r<Tct 
Ses-Sscr. 

1622. When one person is employo<l hy another to do work, the 
porson employed can primd facit only look for bis remuneration to 
tho actual ouiployor (/»), unless it is known to both parties that the 
work is*for the Iwnofit of some third party and the employer is 


(s) See, further, title JlAn.UENT, Vol. 1., pp. 50(^507. For vanoas 
fnrme uf ooutract rcletiiig to vork, vee Encyclopedia ot Fortui and 
PrecedMta. Vol. XIII., pp. 126 ot teg . 

( 0 ) As to beutio operit faciendi, see title BirLSiXNT, Vol. I., pp. 556 ot tw. 
(p) Sodfor T. Henioek (1865), 4 £. & B. 570; and see title Hastbii aki> 
ShiiVANT, VoL XX., p. 65. A donicstio servant oaimot recover a 
luontirs wages in iieu of notice upoo a claim for work and la^ar (Fowia^o 
V. Tiirdirl (1847), 1 Exeb. 295). For forms of ajrrcroiont relating to sorvico 
by workmen, see Encyclopedia of Forms and Precedents. Vol. XUl.. 
pp. 75, 82, 

^ W tJlay V. rrtis* (1856), 1 H, & N. 73, per PoiXOCK, C.B., at p. 77: 
**lt appears from Ohitty on Pleading that a oount for work, labour and 
Titaten^ may be resorted to by farriers, medical men and surrejors, and 
that such is the form in which they are ia the habit of suing *'; see title 
Ma5tsb AVt) Servant, Vol. XX., pp. 87,68. 

{ r \ See title AaR.vcrr Vol L, p. i48. 

*'^p4ncjpal has th» right to dimt what tho agent bos to do*' 
(Jf. V )V'<ilMk*(i868), 27 L. J. (if. C.) 2U7, C, C. .E.. per Brajovell, B.. at 

p. 208). 

<f) ^ titlf Aqerct. Vol. I., p. 148. 

(a) Soe title If astbb^kd Servant. Vol. XX., p. 66. ^ 

(4) MmaUng t. (1816), 6 Tannt. 247; CaH BadthoMe 

(1793), 6 Taont. t48, &.; MeriM v. WymendeM (1661). Hard. 2l>5. 
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ftctbg sicDply fts ^gmi for each third p&rty (e). Special oonnden* R 
tions apply is the follovisg caeoe, namely:— * ParUn 

As isiast is uot liable a|)os a contract for >vork asd labour done 
to ooable him to carry on &ado (d)> although he may enforce such C eaty t *' 
a contract (^); bat he is held hoond by a oontract for aorvioes x&fuua 
which can be classed as necessaries, whether as employer (/) or 
employed 

Necessary expenditure for tho protootion of the person mi estate ^ 
of a lunatic is recoverable from the estate of the lunatic as u|x)u 
an implied eontnict(ili). 

A person acting as the general agent of his principal iu the oodotaI 
conduct of a business has authority to pledge his prineipaVs accqu. 
credit for such matters as belong to the usual conduct of the 
business (t). 

The master of a ship, as agent for tho owners, has a general shipm^um. 
authority to act for them, and may bind his owners for such 
repairs to bis ship as may be reasonably necessary 0)* 

Every partner in a firm is the agent of the firm for the purpoao Vuvum, 
of its bueinoHS* and anything dono by a partner for the puri)osd of 
carrying on in tho usual way business of tlie kind carried on by 
bis firm is binding upon the him, unless iu any particular case Uio 
partner has in fact no authority to act for tho firm, and tho other 


<o) GhidUy V. .Vorm (ISOS)* 3 Y. &; Y. 22S. Kiit tho immodiato 
employer ii liable if bo loads the jwrson omplnyud to bobovo Umt ho, .«tid 
not the third party, wLU pay for tbs wora (thtd ); soe, gonorally, < tie 
COKTUACT, Vol. Yll.. pp. 333 fl M?. 

(d) As J9n4t, hx pari^ J<m44 (ISSI). IS Ch. D. lot), C. A. But tliero 
is nothing illegal or iupropor in aa infant's carrying on a trade" 
per JaSSSL, M.R., at p. 121): hos also L9W$ v. OriJ^ (1636), 1 Scott, 406 ; 
TurbervilU r. WhiUkous^ (1623). J 0. A P. 04. 

(s) WafffiUk V. Anics(18]3}» 3 M. A S. 203: and see titlo IkAvts ani> 
Cbilurxv. Vol. XVlI., pp. 67, 73. 

{/) CMcppie V. Cooper (1644), 13 M. A W. 2-*iJ; and see, goufirally, title 
iHraNTS AKD CnitURiN, Vol. XVII., pp. 63—74. For a form vi authority 
by father to supply goods to infant and guarant4«e of payment, see 
Enoyclopmdia of Forms and Prccodeuti. Vol. VI, p. 666. 

ic) 1)9 FroMico V. Bomum (IBtiU), 45 t'b. I>. 430. psr Fkt. L.J., at 
p. 439 ; Aohsris v. Gray. [191311 B '^30. C. A. 

i\) IViiliafM V. WoiUvorik (1642), 6 Boav. 326; and see .SlsdMfv v« 
E^i (1664). Xay, 607; Be AWr«, Afcodss ▼. Skode* (1600), 44 Ch. I). 
94, C. A.; titlo Lukatics AMP PaBSoxa or Unsoo.sp Mimp, Vol. XiX., 
pp. 306 si sag. 

(t) ^Kmmsri v. 5ei<Hiion (1S67), 7 E. A B. 670; and see title AcaNcr, 
Vol. I., p. 201. For various forms of agrooment relating to agency, aee 
Eoeyelop^ia of Forms and Precedents, Vol. 1.. pp. 262 #1 eeq. 

(j) Web$Ur V. 5sehef»p (1621), 4 B. A Aid. 36i. por Abbott^C.J., at 
p.&4 ("I am of opinion thatvhatevecU fit and proper for the service on 
which a vMcl is enfa^.^hatever tho owner of that vessel, aa 4 prudent 
man, would have ordered, u present at tbo time, ^mee within the mea&infi 
of tlM term * aeoesaary ’ as applied to those ropain done or tbpfs provided 
for tbo ship by order of the matter, for which tho owners arownle "); Tfu 
B4ea(1672). L. B. 3 A: A £. 616; The Orienia, [1694] T. 271, 277; 

7m (9 Cv. V. BitAMrtor A Cs., [1906] A. 0. 466, 4M, P. C. But 
the master of a ship is penonally liable on as order given for repairs to be 
exeeuted if it does not appear that credit was given to the sbipowoen 
{Keeery v. Co66 (1632). 6 C. A P. 366); and see Wtle SuimKO aKO 
Navxoatiom, Vol. XXVI ., pp. 223,246,247. For a form of agroemeat foi 
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f art; either knows that the partner baa no aathoritj or does not 
BOW or believe him to be a partner (k). 

The l^al peraooal representatire ol a deceased person can onl; 
be liable personalljr aod not in his representative capacity, upon a 
contract entered into by him for work and labour for the purpose 
of the estate; he cannot be charged in such capacity save m eases 
where the ecnsiddration for the promise of the executor or admiois* 
trator was a contract or transactioD with the deceased (i). If hs 
carries on the trade or business of the deceased he is personally 
liable upon all contracts entered into by him for the purpose of 
such trade or business (m). 

A married woman cannot render herself personally liable upon a 
contract, but she can bind euch of her separate estate as she is not 
restraint from anticipating (n). A wife residing with her husband 
has implied authority to pledge her husband's credit for such 
things as are necessary for the maintenance of their joint household 
in a manner reasonably appropriate to their position in life (o). 
The cost of oecessaries supplied to the wife who has beau deserted 
by her husband or to the wife who has separated from her husband 
by mutual consent may be recovered from the husband unless the 
wife has adequate funds at her own disposal (p). 

Subject to the trustee's power to iotervene, an undischarged 
bankrupt may sue upon a tontraet for work and labour entered 
into subsequently to his adjudication in bankruptcy ( 7 ). 


BvB-SncT. C^rpontU and VninrorporoU. 

1(23. The contracts of nou^trading corporations (r) must be made 
under the common seal of the corporation (s) if the corporation as 
A separate legal entity is to be bound. II not made under seal the 
contract Js that ol the individual members ol the corporation who 
entered into it (t). To this general rule there are tne following 


emulovaent of mMtet 0 ! ship, see EDoycIopAdis of FonDsud Prooedoatt 
Vof. XIV.. p. 75- • ' 

(k) PartneiBbip Act, 1890 (53 ^ 54 Tict. 0 . 39). s. 5; see title Pabt< 
KBRSHIP, Vol. aXII., p. 24. For VAriotu foms of articles of part- 
Qcrship, see EncjclopMia of Forms and Precedents, VoL IX., ppr478 

ti itq. 

(l) FarhaU t. FarhaU (1871), 7 Ch. App. 183. 127-*129; Cof% 4 r ▼. 
Sk4W (1838), 8 U. A W. 350; and see title Exscotobs skd Aouvistra- 
tOBS, vol. XIV., p. 314; as to funeral expenses.seei5^.. p. 240. 

(m) See ibid,, pp. 294, 295 ; and compare the liat^ty of receivers, as 
lo which see title Rsceivers, VoL XXIV. , pp. 402—403. 

{%) See title HosBAiip akd Wivx, Vol. Xvl., p. 411. 

( 0 ) sW.. pp. 420 M Mg. 

(p) Soe piK ^23 sf ' 

U) Os.. I4d. (1878), 4 Q. B. D. 208, a A, ; 

and eeo tiiMjMKBnrrCT abd Iksolvbbct, Vol II., pp. iss, 187. 

(r) At to^Ee definition and cUstifioatioD ^ cerporationi. see title 
CdiMaATioirp, Vcl VIIL, pp. 301 si teg. 

(s) Ibid., p. 380. Beguremsots as to sealing for the pojpoee ef a valid 
ecDMet may he oentfiped in the etatete inoorporatioa the oempanv * see 
Onmpf^ V. Tame Kail Co. (1872), 7 Ch. App. 581 

(I) See title ConTRACT, Vol- VII., pp. 335 ti #rg. 
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exeefUons, naaelv( 1 ) coDv^mence reqnim that the aiBxingof the ^ 
oommoD seal flhall not Im neeeseary lor the d<^ ot aeto of li^ueqt Pertiei 
recurrenoe or of email sigoificanoe (a) or ot imme^liate Deeeaeii; (b); ^ 

and (2) where the purpoeea for whi^ a corporation ia created render ^ 

it necesearj that work ehonld be done to effect such purpoeee, and 
orders for each work are given bj the corporation, an<l the w(»rk is 
done and accepted by the corporation and the whole eoiiKidoralioo 
for payment execute, the corporation cannot refuse payment on 
the ground that the contract wae not under seal(c). 

1524. Urban authorities within the Public Health Acts {d) may 
enter into such contracts u are neceesary for carrying out their 
statutory obligations under the Public Health Act, J875(<)» 

1525. The Crown cannot be saed, nor can a servant of the Crown ThcCroirD. 
upon a contract made by bim as agent for the Crown 0 )• Where, 
however, officials or bodies ot oOicials, though agontn of the Crown. 

are clothed with the power of contracting as principals, such 
ulliciais or bodies may Im sued upon contracts as for work and 
labour (r?). M()ref>vur. a public official who enters into a contract for 
work and laliour which is no part of his public duty, and in regard 
to which he has no authority to pledm any other person's credit or 
the credit of any fund, is personally liable (it). 

1526. Trading corporations (t) may enter into contracts which are Tndtn; 
binding although not undor 8 <tal. including conlracls for work and cpipowtiwM. 
labour, if for the purposes for which thoy aro iucurpontted(it). 

1527. Associations which are unincorporated.and which tlieri f^^re UniDeor. 
are not Iog)tl entithts. canned, as associations, becoiou iHirticK to 

(a) C^srdt V. Imptriai On$ Light an4 OVte C'b. (JS3S), S AcJ. KJ. 846. 

S61. 

(8) WtUt T. KingiUm-upon’II^ (187^). L. R. 10 0. P. 402. 

(c) Vlnrk* ▼. C^ckfUld Union Ouftrtlvtn$ (I>.’>2), Itail i)i. ran! SI. 09; 

/ifiWord y. i/d2ert«a)f i^arcl \ 1009 J IK 11.772. C. A.: J>otLgLni9 v« 

Rkgl UrhoH i'ounHl, [111)9] 2 Cb.407; toe titJe i iiAPokatiui^s. Vol. Vlil»» 
p. 384. 

(d) ^60 title PuDUO IIlAtTH AKO LOCAL AnniKISTRATlOK. Vol.XXIII.. 

p. 361, note (a). • 

(e) 38 & 30 Viet. e. 65. e. 174. Ah to the statotery ^M|ui^o^lDQU 

with reffsrd to suob oootrseto. mo p. 867. poti: title Govkrm- 

MlHT, V^ol. XIX., pp. 268 d laf. 

(0 Unvin V. IfMefey (1787), 1 Term Rep. 674; Dunn v. MoodonM, 

(1897] I Q. B. 655. 0. A.; see titles CoKSTiTunoNAL Law. Vol. V(.. 
pp. 412 nt$eq.; Aobnct, Vol. I., p. 321. note (#). 

{g) Graham v. FMio Workt CommMontn, [1001] 2 K. B. 78?. whore 
the CummissionerB of Public Works were held liable to an aetioD by a builder 
for breach oi contract. The Secretaiy of iitate for War and the P^istmaster* 

General are similarly liable, though a judgment agaloet aach an oSl^ial can 
oaly be declaratory, as ao exeeation can follow upon it agaioft Crown 
property ^por ?BlLLll(0aE. J.. at p. 790). , 

(A) Inty T. iTttfcAiiMoa (1848). 6 C. B. 266. wbege the clerk of a ocimty 
ooort waa bold peraooaUy U^la upon a cootract for fttti» K|g the court. 

U) As to trading corporalioiia.see title CoRrOEAtiows. VorVll.. p. 304. 

ik) dosU 0 / /reZ^ CoUiofm Co. T. WaddU (1868). L. R. TC. P. 403. 
affirmed (1866). L. R. 4 C. f. 617, Ex. Ch.; see iKle Caa^oBATioNe. 

Vo). VIlL.p. 388. As to contraeU entered into by ocopaaiesinoorporal^ 
under the Companies (Cousolidation) Act. 1608 (8 Edw. 7/e. 66). see title 
Coitr Ajcus, VoY V., pp. 397 ot sag.. 710 4f Mf. * 

K.L.—xxviu. r r 
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oofitrftcte* Tb€ for work ftnd Iftkour dona for the banaSt d 

anab Mooeiationa ii dobenuined according to tba raleaof lawin regard 
to'ftgency (i). Thus, if work ifl done tor tke committoa ot n |mjooted 
railway company {m), or for a md88(A), or for a rolanteer coii>a(o), 
or for a pablia ODtcrtainineot maoa^ by a rolustary bc^y of 
Btdwards or oUier per8006(p)9 the parties who gave tba orders for 
the work to be done are the persooB liable npon the eontraet ($)• 
Persons may, however, become liable on socb oontracta when they 
have given another person authority to make tiie contract, or when 
they have so conducted themselves as to lead the person employed 
to do the work to believe that they had given soch anthority, and 
that person acts in such belief (r). 


Beci. 3.— foTTTwtioft of the Contract 

1628. A tender for work and labour, even though in the form of 
an “cHtimate "(s), amounts to an offer, which, when accepted, con« 
etitnles a binding contract (f). 

1529. A contract for work and labour is not required to be in 
writing unless it is a contract which is not to be performed within 
the space of one year from tbo making thereof or for some other 
reason is within the Statute of frauds (n). A person is not debarred 
from recovering lor work and labour because the contract therefor 
is contained in a contract relating to an interest in land of which 
evidence cannot bo given because it is not in wTiting (v ); and an 
agreement lor services, which is not to be performed within one 


(l) $00 titles AotNCr, Vol 1., p. 145 ; COKTIUOT, Vol. VII., pp. 339, 
341. 

(m) Boiky v. Macaulay (1S40), 13 Q. B. 815; Bennie t. Clarke (1850), 
5 Kxch. 293. For a fonu of adoption by company of agreement made on 
ltd bohalf before iooorporatioD, too EocjdopMiS ol Fomsand Prooedonta, 
VoL IV., p. 304. 

(a) Bavke ▼. Cok (1890), 62 L. T. 658. 

(o) Janu V. Uape (1880), 3 T. L. R. 347, n., C. A.; seo titie Coktbact, 
VoL Vll., p. 340. 

(p) Lai^n ▼. Em (lord A.) (1891), 7 T. L. R. 630: Ptkd ▼. Crasi 
(ISSS). 4 T. L. R. 453; see title Contract. VoL TII.. p. 340. 

(tf) See, generally, title Contract, Vol VIL, pp. 339 ft $fq .; and as tc 
cIdU in particular, see titloa Cttaa, VoL IV.* pp. 420 «t eeq. 

(r) BaiUy T. Jfflooaluy, ewpra : PUct ▼. Craee, twpro, per Field, J. Id 
Bmitkvaifo t. SkefiM (1829), 9 B. & C. 401, ii was beJd, on a ol^m foi 
work done for a building aeeieiT, that the defendant having booo preeonl 
at a meetioff of the aaeiety and having join^ in a resolution to have the 
^ork done, bad authoiiaed the employment of the workmen and wae liabb 
for the work done; aee, farther, tides Contract, Vol Vll., p. 840 
Dennoro SocariRS. Vol Ill., p. 362. 

{$) <fmka» T. Prikkari and Benwiek (1899), 16 T. L. B. 45. 

(I) See titles Coktbact, V^ VIL. p. 846; Bon4>tKO Coktracis 
EN onrlBRS, Ayn AjkafTBcre, Vol III., p. 167. 

(•) 29 fl. 4: see title Contract, Vol VII., pp. 861 of sog. Ai 
86 tbe neo^m of writiog, see title BoiLDiNp Coktraots, EMOtwiiBe 
ARW Aacuini.li, Vol 111., p. 171. For varioua forma of oontnet zelat 
Ilf to work and eooditiona of serrioe. see Eneyolopadia of Forma an^ 
Pr ssaienU. Vol ZIU^ pp. 44 it ew., Vol ZVl., pp. 657 it iff* 

(w) (1876), I Q. B. D. 284; /ooopsT. CteiMwg (1867) 

1L B. C. if. ,i94* 
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year and i» noi ia imting, m A tim i w'bte «> r idtim npon *jwi wft MW Baor.! 

meriHt, aa endmoe ol the vaJoe o< Iba aerrioea, it tbs rnnjsrinc si iamattea 
the eerrioes can be proved otherwise ^). *: sttbe 

fiMteifit. 

1630. Gontracto mada wiUi urban authoritiee within the Poblte 
Health AcU whereof the value or amount exoeeds j;50 mutt in Od&tneti 
writing and sealed, and also mast speciij the work, materiale» 
matters, or tbiiigs to be tarnished or done, the pricu to he paid, 
the time for pertormance, and some peeuniary penalty lor non¬ 
performance (6). 

1631 A written contract for work and labour of the value of £5 Humps, 
and upwards must be stamped as an agreement (c). A plaintiff may 
recover lor work and labour done notwithstanding th^tho request 
of the defendant to do the work is contained in a oofileral agree¬ 
ment which cannot be put in evidence; in such a case be recovers 
aa upon a qua7ttumm€ruit{d). 

Bbct. 4,-^ItighU and OUigatiom undfr tht Contract 

St*B*SECl. ],—Ikmun«ratum. 

1532. Whether or not work and labour ia to be remunerated, and Implied 
if BO to what extent, are questions whicli depend upon the ooutraut 
under which the work was done (e), and the bunion is on the |»arty 

(a) UcarUbrir-k v. i*ttrl;tnwA (1^69), ro L. T. 175. 

{h) Public lloaiili Act, 1076 (30 4 39 Viet. e. 50), a. 174: see titles 
nUILDlNO CONTHACTS, ENODIKSKS, ANl» AKiHlTSCTS. Vol. 111., 5. 172^ 

Local Govbkmment, Vol. XIX., pp. 25U et . Hok^Iwi v. KXyl 
Councit {1913] 2 Cb. 407. For vahoua forma of contraeU under 
Public Hceltb Acts, see EncyoIopAdia of Forms and ProoodouU, Vol. X., 
pp. 259 ei 46q. 

(c) Stamp Aot, 1891 (54 6t 55 Viot. c. 39), Sobsd. I., title ** A^reemcmt '*; 
and see title Cont&aCt, Vol. VIL. pp. 538 «< Hq.: and es to itaAp duties 
generally, see title Kevsncb, Vol XXIV.. pp. 700 H )q inis ouxl» 

U(>iion a ooniract for work and labour muft be dwtioguialiod from a 
contract for tbo hire of any labouror, artifi<!< manufactiirer or menial 
servant, which is exempt from stamp dntj <5 amp Act, 1891 (54 & 55 
Viet e. 39), Schod. 1., titio '^Agmioent^'^ v. Iftidd (2840), 5 

Dowl. 478). CerrespundeDoe oootaining olTers which have not yet become 
au arToomt^nt by aeiwptanoe is admissible as ovideoeu although not 
stamped [Bud^ptik ▼. famcld (1850), 9 C. B. 625f. 

(d) PxUtfrook V. Imres (1875). 1 Q. IL 284, psr Blacxbumk, J., at 
p. 289: An agreement whioh cannot be put in evidence, snob as an 
unftiiDped document, may be looked at for a coUatenJ purpose ; see 
title CunwACT, Vol. VII., p- 680. 

(•) Btwc V. XesM (1858). 1 F. F. 280, per Uabtik, B. (**Ad 
action cannot be mainUined for remuneration merely beoause it may 
appear to be reasonable**); Taylor v. ifremer (1813), 1 M. 5s S. 290 
(wnm it appeared that a comnuttee contracted for work and labour . 
by the plaintifl on the terms that “any servioe to be rendered by 
the plaintiff ... to bo taken into consideration and vnoh reinuif6ra4io& 
made as shall be deemed ri^t,** and on a daim for work and labonr it 
wae held that it was for the%ommittee to judge if any and what reihii&erw- 
tion was due); t. LattrU (1855). 15 C. B. ff88 (wber^|b5 plaintiff 

agreed to perform certain aervioes as an architect gratuitouK Wt if the 
land was disposed of for biffldiAgpuposee he wss to be appoinW arohitcct 
for remuneration, and ths defenoaots bariog put it out of t^telr power to 
dispose of the land for bnilding purposea, the plaintiff was neld not 
entitled to recover any remunerMon, as the uw^mst^ttees hsd not 
arisen on which payment depended); St ports Ifstcal/s (1555), 5 £. 5i Ba 

? fi 
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tffeoT. 4 . olAimidg peyiDent to ibow thnt he ww to be pR{d(/X The mere 
Righti end ecceptaDce of tiie benefit of another'i work doee not give rue to an 
ObUi- implied promise to pay therefor, especial)j when there ia no option 

in the person whom it is sought to make liable whether be will 
take the l^nefit o! the work or not (< 7 ). Where a professional 
person is engaged there is an implication, which, however, ma} 
be rebuttod, that he is to be paid for his services (A), as in the cas^ 
of a conveyancer (i), or a registered medical practitioner (A), or ar 
arbitrator (!}• It is otherwise, however, in the case of a barrister (m) 
unless for work done otherwise than within the ordinary scope 0 : 
the practice of a barrister (n), or in the case of a director of a 00 m 
pany for services in that capacity ( 0 ), or in the case of work done by 1 
public officeMn his official capacity nndera statutory obligation <p) 
No remuimratiou can be claimed for work done voluntarily oi 
without reejuest, even though the defendant accepts the benefi 
thereof and even though a sul^seqnent promise to pay is made (q) 
ilut a request is iiopli^ so as to render the work anJ labour goo< 
considerHlion when the plaintiff is compelled to do what the defen 
dank was under a legal duty to do {r\ or when the work was done to 
the lioneflt of the defendant's property and he adopts the benefit of i 
in such circumstances ae give rise to an inference of a fresh con 
track to pay(i), or when the plaintiff voluntarily does whak th^ 


Vol(m(4rj 

•rrviw. 


S87 ; see aliti title Masteb and Sikvant, VoI. XX.. p. S3. Fi»r varioij 
fornm of contracts relaiiDg ta work and penona] wrvjcA, mx: KncydoiMjili. 
uf Kormi andPreoedenU, Yot. XIU.. pp.44eUfr/., Vol. XVl..pp.607 rt 

if} Uinifuton V. K4hf (IS4U), IS L. J. (kx.) 96u. 

ig) SumpUr v. [ISesj 1 Q. B. S73, i', A .: Wk^fUr v. Strati^ 

(luis). lOG L. T. 7se. 

{A) j/onsen t. ItniUie (1S5S), 3 Moeq. 60, II. L.: }Iiggin$ v. Uopkin 
(1846), 3* Lxcli. 163; Uingeil^n y. supra; Alexander r. TKcmo 

{IS6<0. 6 If. & N. 100, per Brauwulu B., at p. 106; and see tit) 
AONNCTf Vol. I., p. 164. 

(t) Pouehn ▼. Borman (1836). 3 B. 6( C. 744. 

{k) See title Ukiucinb and Phakhact, Vol XX., p. 336. 

(l) Crumpton and UoU v. RuUey ^ Ce. (1687), 30 Q. B. D. 46, per A. I 
Smith, J., at pp. 63. 54 ; and tee title Arbitration, Vol. I.. p. 473. 

(m) Soo Utie Bauhistkrs, Vol II., pp. 392, 393 ; see also Welle v. WeU 
(1914), 30 T. L. R. 43T: 

(n) See title Barristers, Vol. !!., p. 393. 

( 0 ) See title OoicrAKiRS. Vol V., p. 217. 

(p) Janet v. Carmarthen Corporation (1841), 6 M. & W. 606, where 
town clerk clainsd for work done in pursuaueo of the directioiu of tb 
BeprraentatioQ of the People Act, 1833 (2 S( 3 Will. 4 . 0 . 46) (Reforr 
Act), and the Munieipal Oo^oratioiu Act, 1635 (6 A: 6 Will 4 . 0 . 70), bu 

« DO statutory provision having been made for paymeut in respect of tb 
work in question, it was helo that the work must be done without extr 
payment. 

(q) BiisAoood V. Zrayoa (1640), 11 Ad. £1.438; If ranoB V. Adasy (1603 
3 Bos. Is P. S 47 . 349, n. ; Faleke v. SeoUUk Imperial ineumnee (1680 
34 Ch. D. 334, C. A . per Cotton, £. J.. at p. 341 ; and see title Contraci 
Vol. VII.^ p, 366 ; jior does work voluntamy done for another create an; 
lien uQ tuefksperty tienefited {FaUke v. BooUmA /MBrial Inenranee Co 
supra , and tee title Ijbn, VoL XiX., p. 19). The aoethne of salvage i 
uhtiius law does not prevail eUewbm; eee title Shippino ahi 
I f AViOATiON* Vol XSVl., pp. 667 sti«. 

(r) Bndtkawr. ffrard(la63), 13 0. B. (N. l.)344. 

(i) Fakke ?. jooiluA Iwtperial Ineumnee Co., lupro. 
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delRndant was lagallj bound to do and the latter afterward! 
promises to pay (t). 

1583. When remuDeration is due tor work and labour doD6> but 
there is no special agreement as to the amount of such remuneration, 
the amount recoverable by the 'person employed is such a sum as is 
just and reasonable (a). If it can be eetablished thut a certain rate 
of remuneration is customary for a particular etuployment, that 
rate is accepted as just and reasonable 

1534. If the contract is to do an entire work for a sum, intlre 

the person employed can recover nothifig unless the work is 
completed (c), and unless, when completed, it is the work stipulated 
for in the contract (d)* If the ouipioyer rofuees to pe^rm or rondcrs 
himself incapable of porfonning bis part of the contnct, or ii by hie 
own act he prevents the full performance of tbs contract by the 
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Rishttsikd 

Obhia- 

tiOBI 

ufidartba 

Contact 

Baud 

remuifttioa 


(I) Wing V. MiU (1SI7]. i B. &Ald. 104; and coinpan^A’rritoflrii 
htotof Co., IM., VHnionoChim. ItlMm] 3 I'b. 6in» i'. A. 

(а) Jewrtf v. Bask (ISit), S Taunt. 3u2; Ifruvn v. Noims (I830K 
9 C. A: P. 204. prr Al.ORasOK, Ji.. at n. 203; mi title liutLOlNO 
CONTUACT^ KMOINBKKA, AKO Ast OltROTS, Vi»J. HI., p. 184. 

(б) Itrovn v. Kainu, sujtra {where the quiwtioii won tho amount U> 

which a broker waa ontitlcil, in the sbacnce of a spcrial agnHjm^nt. and 
Aliikkaun. li., said to tbo jury: “ If yea are satmllrd that in point nf 
fact It is tho practice for brekori to be paid £5 per cent, on such a oharUr 
as this you will lied ftir the plaintiff. ... ft you think there is oo praolico 
on the subject you will 6nd what is tho anmont that you think areasimablo 
remuneration'^): Prtes v. Uong Kona Tm Co. (ISSI), 2 Y. L 1' 456 
(^countant's remuneration): A.*0. v.J^rapen* Uo.(lS5U),l4. R. 9 Pi; 69; 
DfbeiUum V. Stag's Ctimbridgt (ls84), Cab. ic Kl. 436 fiurii .yora' 

chargea': foNlmiar. Ar»ffar{ ISS7). 3$L. T. 00, ?. C.; Tkamnoon, Kiftjin i! 
Co, V. TAonatf(1 K0r>).nT.L.R.304,A.; (7vrfMv. Ari>oa(lS71). 24 L. T. 
700: Ktrf; v. Bvans H^OO). 6 T. 7^. 9 (coiumtaaion of cstato agents and 

buuso sgeuU): see title AcsNCr, Vol. f.. pp. 203 d im. As to com- 
meroiai travollors, see Momon 7. U90). 12 T. L. l\. 230; and 

title Maitrr and Srrvant. Vol. XX.. p. or* note (o). p. 00, note (0).p. 97, 
note (p). As to the rcmiinoration of arohite» u. eoipneers. and survoyom, 
see til hi HtaniNO CoKTRAirrs. KNGinszRS, anh AkniiTBcTa, Vol. Ml., 
pp. 3(K1. 307, 312 ; sod of aoctioneora. title AuctimN and Auctionrkils, 
Vol. I., pp. 615, 510. As to evidenro of cualurn. sco titles KvjDEM% 
Vol. XIIJ.. pp. 444. 445; CusTciM ASu Uaaoeb.^YoI. X., p. 217. 

(«) ChUst V. VovtU (1703), 6 Term Rep. 320; and compare Tat/lor v. 
Laird (1830), 1 H. 0& K. 260; BaU$ 7. Uudson (1826). 0 Dow. U Ry. (X. B.) 
3 ; ^Stnrlair t. Levies (1829), 9 b. & C. 02, per Ijord Tentnkdrn, G.J., at 
p. 94 ! " the contract between the parties wan that tho plaintiff sKouhl 
snake the rhandeliers perfect for £10. The plaintiff haji not porfornn^d, 
bis part of the contract, and cannot, tberefons recover auythjng "; 
PlrtncA4 r. Colburn (1831). 8 Bing. 14, per TfNDAt, C.J., at p. 16 ; .ddlard 
7. Booth (1835), 7 C. 8s P. 108; Bumpier v. /fed9ef.f189S] 1Q. B. 073. C. A.: 
AppUhif 7. Afyers (1807). L. B. 2 C. F. 651. 000; BuQs v. JJsighimJIt 
(1802), 2 East, 145. The contract of a luiliritor, when hemcoepta a 
retainer in an action, is an entire contract to can^ on tho action till it is 
finished, and he cannot sue for oosta before tbo action is at an cud {JJnder^ 
wood. Son, d Piper v. Leva, [1884] 2 Q. B. 306. C. A. f 6'ouH T. Berltn. 
(IS87]2Q.B.380,C. A ; andseetitleSoucnoES. Vol.XXVt.,pp.?$7.738). 
As to an entire contra^ which is unfinished at the death of the person 
eontraotiog to do the woHr, see CrotiXwiU t. Oardner (1808), 18 
840; see titles BoiLDiua CoHtBicrs, Evoikmbs, An Arcuitrcts, 
Vol. III., p. 182; Contract, Vol. VII., p. 628. ^ ^ 

(d) PonMW <8 Co. Frovrioiary 7. Sitip lAddetaai^** [1800] A. C. 180, 
P. C. 
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pereoo employed, the latter may readnd the specU contract and ane 
at once npon a ^noattitn inermt as on an implied oontraot to pay 
resMnable remnneration tor the work donate); he nu^ ape 
upon the special ^ntraet, in which case he may recover dama^ in 
respect of the lost price ol the work done and the profits which 
would have accrued had he been permitted to oompieie the work (/). 
Where a person sues upon a quantum mmat, be must be prepared 
to show what the work waa worth (pX 

A party entering into an absolute contract to do certain work 
must perform the contract or pay damages tor failing therein, even 
though such performance has in fact subsequently b^me difficolt 
or even impossible (k). Where, however, from the nature of the 
contract, it appears that the parties must have known that the 
fulGlment of^e contract depended on the continued existence 
of some particular thing, inasmuch as that thing was the foundation 
of what was to be done, the contract is subject to an implied 
condition that performance shall be excused if, before breach, it 
becomes impossible by reason of the porishing of the thing without 
fault on either side (a). Similarly, if, in the case of a contract 
for an entire work, the premises or things on which the work 
is contracted to be done are deetroyed without fault on either aide, 
both parties are excused performance of the contract, but neither 
has any right of action thereon (6X 

1936. Where one party has undertaken to work upon tho 
xnntorialsot another, the right of action for the agreed remuneration 


(fl) V. ColSvr»(lf^31],8 Bing. 14, where on author, having agreed 

to witoavolums for XlOO, wroto port and wosrondjajid willing tooumpleto 
the work, hot th^ defondanta rcfiiKHi to publinh it or to pay for the wont on 
the ground Uiat the ncriiKlical in which tne work was to appear was a failure, 
aitd had sbanaonod, and Tikdal, C.J. said, at p. IS: ** I agree that, 
wliou a special contract is in oxistenco and open, the plaintiff cannot sue 
upon a quantum mtruit ; part of the (jucetiou here, thorefore, is whether 
tlic contract did exist or uot. It diatincUy appeal^ that the work was 
Anally abandoned, and the jury found that no new contract hod been 
entered into. Under these circumitaocee the plaintiff o^ht not to Jose 
the fruit of bis labour’*; AppUb^ r. if vers (1S67), L. B. 2 C. ?. SSI, 
ICx. Ch.; Forman d; Cq Proletary v. Skip *' Liddat^le,'' (19001 A. C. 
202. P. C.; IM Pemordy v. uurdina (1S53), S Exeb. 622; Priclrff v. 
hfidgor (1666). 1 C. B. (N. S.) 296; Iweihsid v. ITsefera JVtiJyherry Ucifse, 
Tea and Otaokofia PfanMtoa Co., Ltd. (1664), 17 G.B. (If.S.) 723 ; 

V. Stok^i (1646), 2 Car. Ss Kir. 436; toe, further, titles Bciu>lvo 
CuNTUACTS, Enoikurs, AmcmTXCTS, Tol lU.. p. 179; Coktract, 
VoJ. TII., p. 440 : as to a servant suing upon a quantum tamif, see title 
Mastsr aku Sxbvavt, ToL XK., p. Ill; aa to the measure of damages, 
sS) title BciiniKO Covtbacts, ^oiverrs, akd Archttbcts, VoL III., 
•.p. 242. 

(/) SeeliUe Duildiko OnrtEAcra, Xkoinxeks, akp AncniTncTa,VoL III., 
p. 242. 

^ Boffeit V. BuUfr (1606), 7 East, 479; Qfeen v. 2luk$ (1661), 20 
L. y (0. p.)343* 

(I) l*at 0 Mnf V. Joftg (1647), Aleyn, 26; see title CokTract, VoI. VII., 
PP« 36\ 426. 

(6) Taijlor V. OaldveU (1866X 9 B. it 8.626; and see Clark v. Ota^gim 
AsAmace Ce.r (1654), 1 Jlaeq. 666, II. L.; title CoxtbaCT, Vd. VlL. 
pp. 426—432. . ' 

ib) ApfUby V. MyHt, aupoa; eomparo Adktrd v. Booth (1636), 7 C. dt P. 
106; and see titld^niLDiKu (^ifTRActs, Ekqinbsrs, hJfo AnoiOTBCfB, 
Tol 111., p. 194. 
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srifles when Aat part; has done the work and gi?en thtampl^Ot 
a msonable opportanit; of sseertMtiing whetiiec it ^ 
properl; done («). Where a person emplojod to do work* not 
not npon a contract to do an entire work, ho is entitled at an; 
staM to aak for payment in Vespeot of the work aIrcAd; done 
and to refuse to proceed further nntil such pa;iiu>nt in made (d)' 
A cQstom ma; be proved b; which the person employed is not 
entitled to payment for an; part of his work until the whole is 
eoi^leted («). 

When it is understood between the employer and the i>erson 
emploved that services are to be renders not for immediate 
reward, but in expectation of a lecac;* the person employed cannot, 
even if the legacy fails, sue the legal persoual repsasentativos tor 
remuneration (/). 
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1536. No remuneration can be recoverod for work which cannot UnUwfai 
1 x3 done Btkve by violating an Act of Parliament (<?) or public 
morality (h); but it the work is partly lawful and partly unlawful, 
and the person employed was at the time of undertaking the work 
ignorant of the illf^ahty of part of it, be can recover remonoration 
for so much of bho work as is lawful (i). 


1637. If the employer has by fraud induced a person to enior into Cwina, 
a contract to do work for a lump sum, the norson employed may, on ^ 
discovering the fraud, discontinue the work, repudiate the contract, ^ 
and bring an action against the employer for deceit; it, however, 
he continues the work after knowledge of the fraud, he is bound by 
the terms of the contract (k). 


(e) Ilughsi v. (1S30}, 6 tf< & W. IS3; and see title LntJiAnoU 
or Actions, Vol. XIa.. p. 4B. 

(d) Sotfrtr T. jjavthek (1S32), 3 B. A Ad. 404; J£ene(cn$ v, Aikawi 
(1764), S Dorr. 1502; The TergaU, [1003] P. 26 (esM of ^e general 
employtneut of eeliipwrigtiC); eee 6*tnel<i4r v. /fewlst (1S29), S B. A C. 
title 6uiiJ>iKa (’ONTAACTS, KNorxBiia, a *]> A&cuitzcts, Vol. III., 
pp. 186, 306. Remnnoratien may be payable eiijy on a oortidoate of 
approval; aR to wbat amouotM to approval, see Ih ViU v. Arnold 
(1822), lOPrioo, 21. 

<€) Gillen V. ATowman (ISOS), 1 Teont. I3T (painter); nee title Custom 
AND UsaOes, Vol. X., p. 2SO. . 

(/) Ofbem ▼. ilomttd (Goeemon) (1726), 2 Stra. 728; Lt Bops 
T. Couimaker (1794), 1 Kip. 187; AkoUeroiff v, Wright (1850), 12 Beav. 
56S: compare Baxter v. druy (1642), 3 Man. A G. 771 ; and see title 
£X£CUTOi» ANl> AoMtKlStaATOBa, Vol. XIV., p. 306. 

is) Bcnsleg v. Bigncid (1822), 6 B. A Aid. 335 ; Waugh r, Morrie (1673), * 
L. K. 8 Q. B. 202 ; Tayuf v. Crowland Oa$ ond Cake (Jo. (1654), 10 Kreh. 
293 ; see sUo v. Lahorie (1793), 5 Term Rep. 242 ; V'AUax r. Jonot 
(1856), 2 Jnr. (K. 8.) 979 ; Uatrington t. VidgHa Gracing Dock Co. (l676)s-« 
3 Q. B. D. 549 (agreemont to do eometbijig to tbe iajiwy of a thujl party); 
aee, furtbor, title Costkact, Vol. Vll., p. 3!X». 

{h) PopUtt V. SioekiaU By. A M. 337, wha|e H wm held that the 

( iriuter of an immoral and libeUous work coulA not maiatsin an action 
or ^ bin against tbe pubHshert who employed mm. • 

(i) Clig ▼. YoU$ (I65f>, 1 H. A H. 73 ; Xm V. OcnertU ApoOmaridi Oo^ 
(1857). 26 L. J. {MX.) 226 ; aa to illegal eontraots, see, fatter, title 
^ifTiuCT, Vol. VII., pp. 390 M «ag. • • 

<k) M«oy V. Fogg (1639), S M. A W. 83; and see titiaa Rcildiko 
C oKTaaCTS, Bsoanitf. an AncBrrtcrs, Vd. IM., p.«169: Mfsaam- 
aSMTAtlOIl AND PRAUD, Vol. XX.. pp. 737 ^ 0$q. * 
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1538. A pereoD who has done work upon a partioalar chattel hae 
a lipn open such chattel io respect of oie chai^ee, but not for the 
cost of taking care of the chattel (f). 

1539. An aBsignonait by sale of a claim in respect of work and 
laboar may \)e a good coosideration to support the contract in an 
action for the purchase*money dne on such 8aIe(fR). 

A perHon eontracling to supply materialB as well as work and 
labrmr under an entire contract cannot claim payment for materials 
used in the work liefore the whole work is completed, so that if 
such materialH are destroyed, as by fire, without fault on either 
side, tljore is no right of action in respect of the tnatorials so 
supplied (n). If the contract is not an entire contract, and 
materials used theroon are destr<»yed before the completion of the 
work, the employer must i>ay for the materials already used in 
the (lostroyed work as well as for the labour already performed 
thereon (o). 

If, on an entire contract, work is to )>o done upon materials 
supplied by the employer, and those materials are destri^yed by 
accident and without default on the part of the person employed 
liefore the completion of the uork, the employer cannot recover 
from the person employed for the loss of the materials (p). 


8irB*yi5cr. #»/ >"er$on Emf^itryed. 

1540. It is the duty of a person undertaking work to complete it 
in the time agreed u[^n, if auy such agreement exists; but if he is 
prevented hy the act of the employer from so completing tlio work 
ho is not liable (^). When no time for completion is hied there 
is an implied contract that the work will be completed within 
a reasoimhie time (r). 

If by bis own act iho person employed incapacitates himself 
from performing his contract, bo forthwith becomes liable for the 
breach thereof (i). 

1541. When a professional mao, as, for example, a medical 


(l) See title Vol. XIX.. pp. 12 et 25. 26 ; and compare ibui., 
pp. 3, 4. Ihe persen bolding the lieo has. in general, no right to sell the 
proportT (tMd., p. 25). 

(m] MeQrewy ▼. Su4$eU (J8S7). 66 L. T. 601, P. C.; and ees title 
Cuosss IN AcTiov. Vol. IVm p. 360. 

(•) Ajiplehy T. Ifyert (1867), L. R. 2 C. P. 651. As to the moaning of 
** entire coutract.'* see p. 860, unit. 

(o) Jfmshmo t. Aftawsf (1764). 3 Burr. 1602; and see title BtJix.DiKO 
voKT&acTS, Kkoinsxbs. akp AscniTxcTs, Vol. in., p. 260. 

(p) GtVstt ▼. Afawman (1808), 1 Taunt. 137: ana compare Adtardr, 
jiooa{m$), 7 o.&p. 108. 

(9) Eofmi T. ^vppy <2838), SU.&W. 387. , 

(r) See titles Contract, Vol. VII., op. 412 s/ieg.; BniDiNO Comtiucts, 
EncTvr.R^ AND ABnatECTS, Vol. III., p. 189. For the measure of 
m the ease of non-eompletion of work,in the proper time, see 
titki Dauaoxs, Vol. X., pp. 338,330; Pr£ss and PaurnKO. Vol. XXIII., 
p. 217. 

{$) ImUffk ▼. Frenkfyn (1646). 6 Q. B. 871; Fhofi v. St^9 (1846). 3 
Dow. h L. 680. CfliM ▼. Smith (1846). 8 Dow. & L. 462; see title 
COKTRACT. VoJ. VII., p. 438. 

4 
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practitioner (0, Bolicitor (a), Bam;or(b), or patent agent (c), 8iof.4. 

oniiertakee work tn the exercise of hU profouiout he impliraly BlfbUand 
undertakes to oxereiae a reasonable amoont of care and a reasonably ObUga* 
oompeteot decree of skill and knowledge (d). In acrordance with the 
same principlot a workman or tradesman implittUy warrants that 
he possesses and will exercise in the task which Ue undertakee —. 

reasonable skill and competency («). 

For failure to exercise reaeonable care and skill roHuUiug in 
damage to the employer an action for negligence lies(y ); and, in 
any case, if the work is so negligently done as to be useloss, no 
remuneration in respect thereof is recoverable (y). 

1542. When one person coutracta with another to do work the WftrrAnt; <>( 
result of which is to applied to a particular use or )»urpose, Uie Aucai. 
person employed impliedly contracts that his work shall bo rejison- 

ably fit for such use or purpose {k), 

1543. Where the work to be performed in of such a nature that uttorntme^ 
personal performance is not of tbo eeseuce of the contract, it may depot;, 
ou done by the promisor himself or by bis nomiuoe (i). 


(0 ]<irh V. FirrMNl 3 F. k F. 35: Lonphift v. (IH3H), 

8 U. k P. 475: Sfun v. Frfnhe« (U'H). 8 Lavt, 348: ▼. litiker 

(1707), 3 Will. 369; sod MC title Mkuicinb anh Piiakuact. Vol. XX., 
M). 330 el $40. 

(а) nmc*y v. Carter (1840), 13 Ad. k El. 373 : Sknrt v. Anltn (1832), 

8 287: see also LeoAey v. Laeae (1863), U C. B. (M. r ) 191, 

Ex. Ch.: and title Boi.tcitors, Vol. XXVI.. p. 753. 

(б) Jf^ineypeany t. liartUtnd (1824). I V. k P. .352 ; Jrnkin$ t. fUihAm 
(1865). I6<X1I. IS8: and HCtUiLie Bui unuo i^NTMACTS. Knoihbkhh. AMU 
Aaciiitxcts. Vol. Ill., p. 311. 

(e) V. Walkfr {IHVD, U K. 7 C. P. J2J. 

(d) iAZfipftiVr V. i'Afpoe. eupra, per TiNiML, C.J., at p. 473,! "Kvery 

p^reou wbu eiiUrt ioto a leanien proftwHimi uudcrlaki!* to hritij^ to 
the exoreiio o( it a n^oaonahlc of • ore and skill. IIo dure not 

nndertakv.if ho la au attumey, that at all uvrnU you shall aoiii your t'.m*, 
Dor docs a surjrvon uiidorUko that he will perform a euro: nnr ho 
undertake to use the hjtfhi:«t posaihle di'sroe of ikill . . . hut hu tindertakce 
to brine a fair, reaxoDsble and competrut akill.'* 

(e) !sorri$ v. 8top4 (1617), Hob. 21U : >Ve<ire t. i'reiiHee (1807), 8 Kaet, 
348. per Lord ELUNBOBonoii. C.J., at p. 352 (*'ibe farrier who under¬ 
takes to cure niy hone roust have coinnion skill at least in his btudneM, 
and that is impbed in hU underuking**); i^eam v. Tueiker (1862), 3 F. k 
F. 136; //ormer v. CenuUuo (1858), 6 C. II. (x. s.) 236; tec, further, tilJo 
BvlLPWU CONTEIACTH, KKOtKaERS. AKU AKaiiTEtm, Voh HI., pp. 180. * 
196. 

(/) Store V. Freniiee, eapfa ; Let ?. Walker^ tuyra: Combe v. ^iwmonde 
(1853), 1 W. R. 289: see tUlesNsGUGENCB. Vol. XXL,p.367; BuiLDDie * 
(^KTItACTS. EkOIMEERS, AMD ABCH1TE<TA. Vol. Ill., p. 29.'». , 

(j) Jiraeey v. C^rfer, eupro; Shoe v. AnUn, tupra: Monevpennf t. 
Bartland^ tupro .* PardotQ ▼. ITeSS (1842), Car. Sl M. 531; H^wu^nA v. 
flo/tdoy <1824). 1 C. & P. 364; Towneeitd T. Jfe$\t (I8(hf). 2 Camp. 190; 
eompaie title Mastrr ahd Seetant. Vol. XX.. p. 100. $ 

(A) FtoneU y. CoekreU (1870), L. R. 6 Q. B. 501, £j. Ob.; Orofe r. 
Ci^iler and Eolykeod aoil. Co. (1848), 2 Exch. 261; Bo$tm t. Jiutter 
(1806), 7 East, 479; ass titls Boilding Cuxthacti*. EMiNnK^ And 
A mcaiTECTS, Vol. III. p. I8S. 

(4) BriNak Waggon Ce. f. Xsa (1880), 6 Q. B. Dr«149 p and see Foils ▼, 
Le eueur aod Le Hnowt (1859), 18 Moo. P. CtC. 601; Aid title Coxtract, 
VoLVlI.,p. 410. • 
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S9Cf,i. 1544. A contact (or Berrioeo ▼hieb can onlj be rendered the 
Ugbti end person emplojed, end not (7 his deputy, servant or egent, is 
Mhsa- deemed to be subject to the implied condition that the person 
** employed shall be physical!j capable of carrying out the contract 

^ota^ In such a ease, accordingly, illness, and conseqaent incapacity to 
— ful&l the oontr^t, is a lawful eicnse for non-periormaDce of the 
i^enQOAi work or services contracted to be done or rendered (a). 7he parties 
MrTicoh however, expressly exclude this implied coudition in their 

oontraet(b). 

If the person contracting to perform personal services should die, 
his legal persoual representatives are not liable in damages for 
non-performance of the contract (c). 

performance of an agreement for personal work or 
services will not be decreed (d). 


Part II.—Statutory Determination of 
Minimum Rates of Wages. 

SscT. l.^Coot Jl/iHei. 

nlufnrum*^ 1646. It is uo implied term(c) of every contract for the 
employment of a workman (/) underground in a coal mine (y) that 
the employer shall pay to tlut workman wages at not less than the 
minimum rate settled by the joint district boards {k) appointed for 
that purpose in the various districts concerned (i) and applicable to 


M ^a^y. WH^fU {IBM), E- B. li K. 706. Ex. Ch., psrpoixoca, C.B., 

ftip. 7S4; v. Ihviscn (1871). L. K. 6 Et«!h. 200: Pouuard v. 

(1876), 1 Q. B. D, 410, ver Blackburk. J., at p. 4U; see fitl< 
CuNTRAirr, Vol. TIL, p. 431. The penon employed is discharged of his 
servioe. not in breach of the contract, but by implied condition ° (Fenwe 
y. WiU<m (ISOOJ.L. R. 4 a P. 744, por WiLLBS J,,atp.740). For various 
forms of oontraot relatinj to personal sorviee, see KncjdonAdia of Forms 
and Preeedente, Vol. Xlll., pp. 44 el im. 

(b) fobtfWMi V. Dotuen, iupra, per Bbabwill, B., at pp. 277,278. 

(c) HoU T. TfrwSt. iupm, per Pollock. C.B., at pp. 793. 794, approved 
to RMnsc% V. X^orwMi. tupra, per Kkllt, C.B., at p. 274; 8tubh$ v. 
i/olyweU Roil. Co. (1807), L. B. 2 Exolu 311; oeo titles Executous ako 
AniciijaTRaTORS. Tol. XIV., p. 808; Masixe akd Sbrvakt, Vol. XX.. 
p. 94. 

Id) WkU» V. Boby (1877). 87 L. T. 652, C. A.; see titles iNyrKCnoN, 
-^ol. XVII., np. 242, 246; SPBCXFiC PERPORMAitr*. Vol XXVII.. p. 9. 

(tf) As.to the meaning of this eipmsion, mo title Coktract, Vol. VII., 
p> 463. 

*'Workman** os here used does not include a person employed 
undnrjrroand oosaiionaVy or emally only, or solely to surveying or 
Of 4 nfaohaoie, or m a msosger or uader-maaagor or other 
adal Ilf the mine whose positiem in the mine recognised by the joint 
uisfenet board aa having 4 position different from that of a workman ((^oal 

Wawj^Act. i9U (I & S 0«o. 6. c. 2), i. 8 (J) ).• 

(s) Tm oxprtiijoii **ooa] mine " iuchidea a mtoe of atratued ironatone 
tiM.). 

(a) Aa to th#M hoards, seepp. 876,877, poll 
* (I) See note (()»p. 876, posL 
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thafe workman An; agrmunk ior tko fiajmflot o( waged ia stor.i, 
Toid IB BO Ur as it cootravenee thU proTiBioD(/). Goal 

1546. In eetUing anj minimnm rate o! wage^ regard muet be had 

to tbe BTerage daily rate of wagea paid to tbo workmen of the elasa Oftiii«r 
for which the minimum rate is to to settled («); but the o]K)ratioD 
of any agreement entered into or custom existing before the ' 

29th March, 1912 (a), for the payment of wages at a rate higher 
than such minimum is not prejudiced (o). 

1547. District rules must be made by tbe various Joint district nutriot rales, 
boards (p) layiog down conditions for tbdr respective districts 
regarding the exclusion from tbs right to wages at the miniroum 

rate of aged and inrinn workmen and workmen partially disabled 
by illness or accident, and with respect to the regularity and 
efficiency of tbe work to be performs by the workmen (q), and 
tbe time for which a workman is to bo paid in the event of any 
interruption of work due to an emurgeney (r). Tbe rules must also 


(k) Coal Mines (Miniinum Waa«) Act, 1913 (t & 3 Geo. 5, a S), i. 1 ^1). 
The Act is to ooDtinuQ iu toreo (or three yuan from the dato of its pausing 
(29tU March. 1912) aod so tnuoh longer as Farhamont may doicnuiiiu 
(tMd., s. 0 (3)). The uiinimuro rate ol wagos is payable from tlie date 
of the passing of tbo Act, altbongb sack rate was not then settled, and any 
sum found diio by reason of provision wlioti the niioituam rafo is 
ultituatclysetiliHi to rocorcrablo by the workman from tbo employer 

i. 1 (3) Tbo Act crealoe uo privity of coutroot where Qoue 
preTiouijy, and so ibid., a. 1, imposra no liability on tbo oolliery owiu m to 
pay the wages of tbe ** fiUon (ntekardt t. fTrcrbaai ciul AffUm vt, 
Dcctei T. [lOU] 2 K. B. 497,0. A.). As to conditions of Uboor 
in other reapeots, seo title Hmas. Mikbbau. ani> Quakribs, Vol. XX., 
pp. S94 el SM. 

(l) Coal Mines (Minimum W^sge) Act. 1912 (2 A 3 Goo. 5. e. 2), s. 1 (1). 

(m) U appears that tbe average daily rate of wages '* refers t<i wage 

rstra paid to day men and not to pTooswork uarninn. * 

(it) Thin is tbe date of tbe pasemg of tbe * NraI Mines (Minimum Wage) 
Act, 1912 (2 A 3 Goo. 5. o. 2). Kor an eismple of such an agreement 
ralating to work in abnormal places in a mine, see Jpmu t. /’Amu CoUkry 
Co. (1912). 2HT.L. B. 374. 

(o) C/O^ Mines (Minimom Wago] Act. 1912 (2^ 3 Geo. 5, e. 2). s. 2 (1). 

An agrooment, made before 1012. tba^ in certain circutoHianci's u’orkinitn 
^onld receive a full day's wage, tbougb not working fnr a fall day, ia not 
superseded by a rule made under tbe Act providing that in similar 
eiroumstances they shall be paid a portion of tbe minimum rate 
proportionate to tbe time actually occupied in working {MoMnnon v. 
ifoitA*# Navigation CoUierka(IM), Ltd, (1913), 20 T. L. B, 016). • 

(p) Soo pp. 87«. 377, pciU 

(q) In Z)oi'tei V. Glamoipon Cool Co., [1914] 1 K.B. 674,G. A., a district 
mle providing that in aacertamtog whether the minimum baa beew. 
earned by any workman on piecework the toU) oarnlBge duHn^two ero* 
aoooiivo woolcs shall ha divided by tbe number of shifts and pane of riiifts 
be has worked during su^ two weeks was held to bu i^ra oifsi as 
not b^g within the pdwer of the district hfM. A Ptoviding 
that *^if at wiy time any workman shall m oonsequenoe #o! cirenm- 
stanoos over which he alleges be baa no ooocrol be unable to perfom each 
ao amoTmt of work as wSuid entitle him under tbe price list er other agreed 
rates to a snm equal to tbo daily minimum rate tbea ... bq^ball forthwith 
give notice thewf to the official in charge of tbe diiMt*' on pain of for« * 
mture of bU right to the miniiaum rate, lays down a oondition with 
raspeot to regnJarity and efleienoy of work aod is withbi the powors con- 
lemd by Uie Act (skid.); eompare BendU v. OUy Orm$ Co., Ud., {1913] 

3 S. B. 79d. 

(f) Sea Jfeckewiioii v. Jforik*$ Navigation CoUkrito (1389), IM., oupra. 
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sioT. 1 . make proTisioD that a workman ia to forfait the right to wages at 
Coal the mioimom rate if he does not comply with conditioDS as to the 
regularity and effidency of work, except in casee where such non* 
compliance is doe to some cause over which be has no controL 
ProvidoD must similarly be made with respect to the persona by 
whim and the mode in which any question is to be decided as to 
whether any workman is a workman to whom the minimum rate 
of wages applies, or whether any workman has complied with the 
conditions laid down in the district roles, or whether, in case of 
non*compHanco, he has forfeited his right to wages at the minimom 
rale, and for a certificate l>eing given of any such decision (s). If 
it is certified that a workman is excluded under the district rules 
from the foregedng provisions for a minimum rate, or that he has 
forfciUsI the right to wages at the minimum rate by reason of his 
failure to comply with the coiiditioos of the district rules as to the 
regularity and olficiency of his work, be cannot claim wages at 
the prescriM minimum rate(0* 

1546. The joint diatrict boards by which the minimum rates 
of wages and district rules are settled are bodies recognised in 
each ol the prescribed districts (u) by the Board of Trade as 
(airly and adequately representing the workmen in coal mines 
in thoir res|>ective districts and the employers of such work* 
men (ir). An independent chairman is chnsen Uv the joint district 
l>oard itself, or in dofault by the Board of TrHae(a). The Board 
of Trade may require any body, as a condition of its recognition 
as a joint district lioard, to adopt a rule of procedure providing for 
otjuality of voting power liclweon representutiveB of workmen 

(s) Coal Miaes (Minimam Wage) Act, 1912 {2 ds 3 Geo. 5, c. 2). s. 1 {1)«(2). 
lu we of A dispute as to the amount due to mincrii when employers daiiu 
to <l(HluctSQias forinofUciency of work the county court has no Jurisdiction, 
und tho amount due miut bo eettJed by the Joint district board (^atV6aiil;s 
V. (.Vd and Iron Co., Ud., [19U] 2 K. B. 4S1). 

(I) Coal Mines (Miuimum Wage) Act. J0)2 (2 & 3 Geo. 3, e. 2), 1 .1 (1). 

(«) lhid.»i. 2(1), Schodulo. The districU for which joint diitnct 
boards haTebeen respectively established are the followings—NorthumfUf 
laud. Durham. Cumberlknd. Lancashire and Cheshire, ^utb Yorkshire, 
West Yorkshire, Cleveland. Derbyshire (excluding South Derbyshire), 
South Derbyshire, Nottinghamshire, I^cesterihire, Shropshire, North 
SUffordshire, South Stafford (oxoiuding Cannock Chaw) and East 
Worcestersh^. Cannock Chase. Warwicl^ire, Forest of Dean, Bristol, 
Somerset, North Wales, South Woks (ioeloding Monoiouth), and the main¬ 
land of Scotland. Where a mine in one of these districts has for industrial 
fhirpoM been customarily dealt with in the same manner as a mine in an 
^sd joining district, that mine is treated assituate in the latter district if the 
joint district boa^ of the two dlstriets so agree Schedule). 

(V) liy., t. 2 (2). Sneh body may be a body existiog at the time of 
tbo passing of the Act, or may be constituted for the purpoecs of the 
Act {ibid.), In^ default of the recognition of % joint district board, the 
Board of l^ade may apj^oint a person to act in plM thereof; and if either 
cm plovers or workmen fail to appoint repreeentatives on a joint district 
board, the other party b^g willing to appoint Choir npresentarivei, the 
Board of Tra^ may. initCM of appointing a person to act in place of a 
board, appruoi such roBmeotatives of the party in default as it thinks 
flt(fW., 1.4(1)). 

(o) iM., t.t (2). The obiinnan may settle the first minimum rate 
pf wages and dUtrict ruks or vary raUe or rules in default of the joint 
district board (iMd.. i. 4 (2)). The office of chairman may be committed 
tp three pers^ acting by a majority {iW., a. 6 (2) )* 
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and employers reepaciival; and giving the chairmaD a casting BmrtA. 
vote (6). / Coal 

1649. The general district n)iniinam rates of wages settled by 
a joint district board apply to underground worlimeu in ooal ApplioMioti 
mines throughout tbe whole o! the district lor which the board 
is appointed (c); but if it is shown that any general district «• 
minimum rate is, owing to 6)>ooial eircnmstances, not A))plicahle in 
the case of any group or cliise of coal mines within the district, the 
joint district b^d may settle a special minimum ruto for that 
group or class of mines, which si^ecial rate may be higher or lower 
ilian the gcoeral district rate(d). Also the joint dintrict board may 
subdivide iU district into two or more parts, treating each part 
as a district for the purpose of the minim am rate (e). 

1560. Similarly the general district rales settled by a joint Anpifestion 
district board apply throughout its diKtrict, unless special district ^ 
rules, made iu circumstancee similar to tliose justifying spociul 
minimum rates, which special rules may be either more or less 
stringent than the general district ruten, are applied to any group 
or class of coal mines (/); but joint district boards may agree to 
combine their districts and appoint a combiiiod district committee 
for the purpose of eettling district rules (f/). 


1561. Any minimum rate of wages or district rules may l>e VtriaUoa ot 
varied by a joint district board, at any Umo by agroomont between 
the representatives of workmen and employers ros|)ectiyely. 
after a year from the settlement or variation of tbe rate or ru^es 
(three months’ notice after tbe aipiratiou of tbe year being given) 
on tbe application of any workmen or employers who appear to 
the board to represent any considerable body of opinion amongst 
the workmen or the employers concerned (k). . 


(t) ('oal Uiiten (MiDimum Aot, 191S (^ & S <ieo. 5, o. 2), i. 2 (2). 

(c) Ibid., s. 2 (3]. 

(d) Ibid., s. 2 (4). The joint district board may also declare the general 

district rate not to be applicable peodiug the decision of the question 
whethsT a special district rate ought to be sc^ttlsd, and the g^uerU rale 
does not tboo apply (ibid.). * 

(s) ibtd., s. 2 <5). Iu LoftMciut V^iery Co. v. OgtUn (1012), 107 
L. T. 827, on a joint dislrict board being unable to as to tbe lino 
of division by which the district should be divided inti» two parts, the 
chairman had fixed a certain Kne of railway as the dividing line, and by an 
award had provided that ail '*pits” to be east of Uio line should form one 
part of the district and all ** pits ** to the west of the line should form the 
other part, the minimum rate of wage fixed for one part being different from 
that fixed for the other part: the owners of acolUery, the workings of which* 
lay ohiefly in tbe weateru district while tbe shafts were to ibo esat of the 
dividing line, brourtt an action in the High Court for a deolaratioa to 
detonnme in which distriei their ooUicty lay; aad.it wa« held»(i.) that 
the word "pits” in the award meant sha^U, and that the minimum 
rate of wage depended upon whether shaft was east or west el the line; 
and (ti.) that under R. C., Ord. 25, r. 6, the court had jurisdiotioo to 
make the declaration prayed. 

If) Co^ Minsa {Minimum Wage), Act, 1912 (2 5t 3 <ko. 5, o. ^), 
I. i (9), (4). The arrangement wnieb may be made pending a decision 
squally appbea iu the case of rules (ibid., s. 2 (4) ; 0k note (d), oupra). 

(«i Coal Mines (Minimum Wage) Act, 1912 (2 fit 3 GA. 5, o. 2), s. 2 (9). 
(k) Ibid., s. 3. 
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Sicr. 3.--OAor TVixlei. 

1862. Trade boards ha^e been ertabliahed for tbe purpose o! 
filing minimam rates of wages for>botb timework and piecework in 
certain branches of the taitoring, box-inaking» machine*inade lace, 
and chain •making trades, and each other trades where wages are 
exoaptiooallj low as the Board of Trade may b; provisional order 
appoint (t). 


Part HI_Organisation of Labour. 

Sect. h^Ldhonr Exchan^e$ and EmjdoymentRr^ittries. 

Sira-Seer. 1.— 

1653. The Board of Trade may establish and maintain labour 
exchanges where it thinks fit(k), and may assist or co-operate with 
other antboritiee or persona maintaining or having powers to 
maintain labour exchangee (0< and may take over any labour 
exchange from any such authority or person (m). Advisory com¬ 
mittees may be set up for tbe purpose of giving the Board advice 
and assistance in connexion with ^e management of any labour 
exchange (ti). 

Tbe Board is further empowered to employ such other moans as 
it thinks fit to collect and furnish information as to employers 
seeking workpeople, and rice rrrtd (o). 

1664. The term ** labour exchange " means any office or place 
used for (he purpose of collecting and furnishing information, 
either \fy tho hooping of registers or otherwise, respecting 
employere who desire to engage workpeople and workpeople who 
seeir engagement or employment (p). 

1665. Regulations may be made by the Board of Trade with respect 
to the exercise of the above-mentioned powers, but any regulations 
80 made must be laid 'before both Houses of Parliament, and they 


{i) Trftde Boards Act, 1009 (9 Edv. 7, e. 22); see title Taade and 
Tups Ukioks, VoL XXVlt., pp. 61B et 4$q. By tho Trade Boardi 
ProrisioiiAl Orders Coaflreistion Act, 1912 (3 & 4 Geo. 5, o. eixii.), the Act 
bsB boon sppbod to sugareonfoctioDciT sod food preserving; ahirt-mskiDg; 
hollow-ware making; and linen ana cotton ombroidery. A P^visional 
, Order has also boon made applying the Act to oaUndcring and maoh^c 
ironing in laondriee. 

fh) lAbour Exchanges Act, 1909 (9 Edw. 7, c. 7), s. 1 H). Tbe expenses 
of labour exohugea are defrayed out of monc^ provid^ by Parliament 
fttid., a. 4). , 

a)xw,.s.i(i).- 

(») /M., 8. 1 (3). 

(a) fW., a 2 (6). The travelling expenses* of membets of adriioiy 
aomznitteea, toMther with sUowancea to such members, tnsy be paid out 
of slone^i proTidad ^Parliacaent s. 4). As to the eonstitation of 
the eouiuues».aee v/4« (f), %a/ps. 

<p) Lshour.Exehsngeo Aet, \m (9 Edw. 7, c. 7), s. 1 (2). 

« \p) /M., a 5. 
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mtj beBODoUed by eilbef Eoq8 #<{)* Bttch ragnlatioDBmoltpro?^ 
th*( DO penoQ ii to sriffer any dioqoftiifieatioR or prejooiea^ Labour 
roason of his rofosal of employingt found for him by a Ubour Icebufai 
oxehanga on the ground that tl^re ia in existence a tr^e dispute 
affecting his trade (r), or that ^e wages offered are luver than tnoae *S!?* 
eorreot in the t^e in the dktnct where the employment ia 2artaMea 
found ($). The regulations may alao^ snbjeet to the approval of —- 
the Treasury, authorise advances by way of Iosa towards the 
expenses of workpeople travelling to places to take op employment 
found for them through a labour exchange (f). 

1556. Any person knowingly making any false statement or kkImiuu* * 
representation to any officer of or any person acting for the purposes 

of a labour exchange, for the purpose of obtaining emplo)^ent or 
procuring workpeople, is liable on summary conviction to a fine not 
exceeding £10 for each offence (aX 

1557. Distress committees under the Unemployed Workmen nuiietoE 
Act, 1905 (A) I and the central body for London under the same 
Act(c) are charged with the duty of furthering the purposes of that 

Act by eetabliehing, taking over, or assisting labour exchanges and 
employment registers, ond by the collection of information and 
othorwise as thev think fit. County councils and county borough 
councils acting through a special committee established in dnfault 
of a distress committee (d) must eoUeci information with respect to 

(e) Labour Exchanges Act, 1009 (9 Edw. 1, e. 7)»c. 2 (1), (3). 
tloni have bMA made under this provuioa dated the SSth Jaouaiy, 1910 
(SUt. R. 0., 1010, p. 340). They pn»*idc, inUr aiia, for the cues where 
applicaati for Amplojmcni miy renter by poet, and whore they must 
attend pmonally (iM., legulatiou 1); for Che period dunng which rfgi«« 
tratioo holds good without renew iJ (iM., regulation 2); r^uiro the 
central office in London to be consulted befur<* notifying to applicants soy 
vacancies outside iho Dritiiih Isles ngui .tion S); and prescribe tho 


numbers of representatiros of employers and workmen, with an elected 
chairman: the members are ^pointed by the Board of Trade, and the 
term of office is three yean. There are spwal rules for juveiUJe appli- 
caots. They are made under ibid., regnlatioD 9, after oousoltation with 
the Board of Education, and providi^ taler aUa, for special advisory 
committees for juvenile emplovinent. 

labour Exchangee Act, 1909 (9 Edw. 7,e. 7),s. 2 (2); and see Board 
of Irade BegoJatioos, 1910, zegulationi 9,4, which provide tor the filing at 
the labour exch^gc of statomenta as to the exUtenoc of slrikos or 
lock*ouU and for the notification of such etatements to applicants for* 
vacancies in the affected firms and to the eoy^oyen oonnemed. • 

(i) Labour Exchanges Act, 1909 (9 Edw. 7, c. 7), e. 2 (2). 

(f) IM., e. 2 (1) i and 400 Beard of Trade Regulations, lOlCb rogola' 
tion 5, whidi liraiU the amount to the fare. • * 

(e) Labour Exchanges Act. 1909 (9 Edw. 7, e. 7), s. 9. * 

(b) 5 Edw. 7, e. 19, i. 9. The Act bu been oontiuaed by the Expiring 
Iaws ConCinoance Act, 1913 (3 4 Geo. 6, e. 15) s ase, iurthfiT, 

pp. 993, B84, poll. * 

(s) Uuemplpyod Workmen Aet, 1906 (5 Edw. ^o. 19)» i. 1 (4); see, 
furtl^r.titki UTMOua, VoL XX., pp. 4U, 439; tomauB, Vnl. XX L* 

p. 112. 

(d) Unemployed Workmen Aet, 1906 (5 Edw. 7, e. 19), s. 2 (3). 
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the conditione of labour within their area by eetabllehing, taking 
ofer, or aeeidting labour eichangee and empIoymeDt regietm (e). 

Labour exchangee or employment registere may only be 
eetabliehed^ and their maintenance'may only be ondert^en by any 
central unemployed l>ody, disireaa committee, or special committee 
of a county or county borough council, with the sanctioD of and 
subject to any conditions imposed by the Local Government Board, 
which sanction may only be given after consultation with the 
Board of Trade(/*). 

1568. The metropolitan borough councils may establish and 
maintain labour bureaux (j^) and defray the expenses thereof out 
of the general rate (k). 

1569. The Port of London Authority tnusi, either by itself or 
in co-u|)eration with other bodies or persons, by establishing or 
tnaintaining or assisting in the mabtenance or establishment of 
employment registers, offices, and waiting-rooms, and by the 
colleeiJOD and communication of information and otherwise, take 
such steps as it thinks best calculated to diminish the evils 
of casual employment and to promote the more convenient and 
regular engagement of workmen employed in connexion with the 
Port (t> 

SuD-S^wr. 

1560. In districts where the Public Health Acts Ameinlinent 
Act, 1907 (fe). Part VII.({)» is in force every person who carries on 
tor the pur^iosa of private gain u female domestic serviiula^ registry 
must register with the local authority (w) his name ami place of abode, 
and also the premises where such registry is carried on(n). The 
local authority (m) may make bye-laws as to the register to be kept 
and any other matter the authority deems necessary for the 
prevention of fraud or immorality in the conduct of such registries 
aiid for regulating the premises used for the purpose of or in con- 
nexion with such registry^). A copy of any such bye-laws must 
be kept hung up in a conspicuous place on the registered promises (p). 


(«) Unemployed Workmen Act, 190r» ($ Kdw. 7, o. U), s. 2 (3); and see 
title Local Govsrnkskt, Vel. XIX.. p. 350. 
if) I^abour EicbuRee Act, 1909 (9 Edw. 7, c. 7), s. 1 (4). 

{§) Labour Bureaux (Londou) Act, 1902 (2 Edw, 7, c. 13), i. I. Tlie 
delUiitioo of labour bureau " is aimtiar to that of ** labour exchauge 
*UQddr the Labour Exchanges Act, 1909 (9 Edw. 7,e. 7); see p. 979, anUi 
eee also title MuTROKtLis, Vol. XX., p. 407. 

(k) Labour Boreaux (London 1 Act, 1902 (2 Edw. 7 e. 13), i. 2. 

<f) Port of London Aet, 1909 (8 Edw. 7, c. 58), e. 2S (1). 

(t ) 7 Edw. 7, c 53. 

il] As to adoption, eee titles Local GovzsiniEKT, Tol. XIX., 395 
s< . Puaiic UeaIth and I/OCal AnuiKisnuTiON, Vol. XXIII., 
PP- *'03, 

(m) rhat is, the urban saaitary authori^; vban district council, 
or^nral district eouncU, as the ease may be (Public Health Acte Amend- 
meat Act. 1907 (7 Ed9.7,c. 53),t. 19). 
in) iM .a. 55(1)^, 

U) Ihi., s. 95 As to bye-laws generally, eee ibid., s. 9. 

. (p) Ibid., A 85 (3), 
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The local authority has a power of entry to and inspection of 
snob regiatriee (^). • 

For non^registry of premises or for carrying on a registry after 
registration has l^n cancelled or eaapended, or fur contravention * 

of byelaws, there ia a penalty not exeeedmg i;G and a daily 
penaJty(r) not exceeding 40s., and the court may, in lieu of or in gigiitrifli 
addition to auch penalty, suspend or oanoel registration (s). — 

Public notice of the foregoing provisions must be given by 
the local authority by advertisement in newspapers, by luindbills, 
and otherwise as it thinks sufQcient(t). 


1661. No person may carry on, within the administrative oounty KtDiOojsiut . 
of Loudon, any employment agency, that is to say, any agency or 
registry for or in connexion with the employment of persons in 
any capacity (u), without an annual licence from the licensing 
authority, that ia to say, the London County Counoil or, if within the 
City of liondon, the Corporation of the City of London, authorising 
him to do so (u). This provision does not apply to labour oxclmngus 
or employment agencies carried on under the Labour £xchatigos 
Act, 11)00 (&), or any other statute (c), or to properly certifiod 
employment agencies carried on eiclusively for the purposo o! 
obtaining employment for ai«soldiers or ex^naval men or oi* 
prisoners or persons released from a Borstal Institution, reformatory^ 
or industrial school (d). The licensing authority may refuse to 
grant or renew a licence to any person under the age of twenty^one, 
or upon the ground that the applicant is an unsuitable person to 
hold auch licence, or that the proposed promises are unsuit.ki>1o 
for the purpose, or that an employment agency has boon or 
ia being improperly conducted by the applicant (r). An a]>pea) 
lies to a metropolitan police magistrate againat a refusal to 


( 9 ) Public Hualth Acts Atesndmoat Act, 10 ' 7 (7 Edw. 7, e. 63), t. 86 <4). 

(r) DcUued M u poualty for each day OQ wi.ich aa vffeuee is ceuiiouMl 
afUr couviction tberelur" a. 13). 

(I) Ibid., t. S5 ( 6 ). 

{i) Ibid., s. SO (0). 

f«) lucludmg a company cirryiAg on the bulmess of lecture agents 
(Lsotuft Ltd. ?. Lond^ Cesniy V^ufictl (1813), 108 L. T. 824). 

(a) London County CounoiJ (General Powers) Act, 1910 (10 Edw. 7 
A 1 Geo. 5, e. oixii-h sa. 4, 20, 22 (1), (3). As to the particulars to be 
furnished on appUcatiou, sea ihtd.. 1 . 31 (1): end ss to the fees payablv, 
(bid., s. 22 ( 2 ). bee, furibor, title Mstropolu, Vol. XX., p. 388. 

(b) 8 Edw. 7. 0 . 7; see pp. 878 sf ssg., outs. 

(c) Among the excluded exchaagea or agencies sre those oarriod on by 
a metropolitan Iwrough council under the Labour Bureaux (London) Actt 
1902 (2 Edw. 7, c. 13), by the oentrad body or a diiitress committee under* 
the Unemployed Workmeu Act, 1806 (6 Edw. 7, c. 18), or ^ iM Fort of 
London Authority onder the Port of London Act, 1908 (8 Edw. 7, 0 . 88 ) 
(London Goontjf'o until ((taera) Powers) Act, 1810(10 Edw. 7 Oeo. 5, 
c. cxsiz.), s. 4) i as to tbeso exchaagea. see pp. 67B, 680, /aft. 

(i) London County Councii (General Powers) Act, 1910 (fO Edw. 7 
k i Geo. 6 , 0 . exxjx.),s. 4. 

(«) Ibid., s. 33 (1). The liceaaing authority most give the appliceot 
seven days' notice of any objection received, and the appBeaot must, if 
he eo deeiree, be gi^sa an opportanity of bei^ Le^td anmat the refusal 
(4M.). The appfleant may alao require the lioe&aiog authority to furnish 
nia with written particulars of the tefuial (ibid., i. 33 (4)). 



882 


WOBK Am Labour. 


eior.i. 

Ltbov 

txflbuieet 

EDd 

Smploy* 

S0nt 

Keglftrlet. 


* Local 
oducatioa 
aotborttlei. 


LoodoxL 


grant or renew a lieeDO0(/X and a further ama] u allowed to 
the next practicable qaarto eeBBiona (p). The ueeaang authority 
make bye^lawe for the conduct of employment sendee 
and for the regulation of the premises need for the porposee 
thereof (k), and has powers of entiy and inspeotion (i). Penalties 
are prescribed for carry^ on employment agencies without e 
licence and for other infringements of the foregoing prorisions (k)* 

Sect* i.^Adviee and AitUtance os to EmphgjMnt 

8uB-Sxcr. l.-^uwAiZst. 

1562. The powers of conn^ end county borough councils ai 
local education authorities (0 include the power to make arrange- 
mente» sabjeot to the approval of the Board of Education, foi 
giving to boys and ^rls under seventeen years of age assistance witt 
respect to the choice of suitable employment, by means of th( 
collection and communication of information and the furnishing o; 
advice (m). The council of a non-county borough or urban districi 
which is a local education authority (t) may enter into arrangements 
with the county council for the s^stance of the latter in th< 
exercise of the forgoing powers or for the exercise within iti 
borough or district of all or any of those powers on behalf of tbt 
county council (n). 


BiiV*Secr. Workman 

1663* The Central (Unempkyed) Body for IiOndon(o) is chargee 


(n London County Council (General Powers) Act, 1910 (10 Edw. 7 A 
1 Goo. 5,9. cxxii.), s. 22 (d). The appeal must be made within fourteei 
day» from tbo date of refusal, and four days* notice of the appeal mns 
bo given-to tbo liceDsing anthorily ((Aid.). 

Couwfy Co*nea, Ex parUi TSomUn 
(1911). 27 T. L. it. 422, where the court, in discharging a rule for i 
luiudaroua to the London County Counoil to bear and determine ai 
application for a licence, while holding that there was no ground foi 
Bujing that tho CouuoiJ bad deolinod to hear the application, alcoezpreeacc 
lh« opinion that the atitutory remedy was far better than a ffiandamus 
a) London County CotmotJ (Geaer^ Powers) Aot, 1910(10 Edw, 7 A 
1 Geo. 6, a cxxix.), s. 23; see title MiTBorous, Vol. XX.. p. 461. . 

(0 London Connty Council (General Powors) Act 1910(10 Edw. 7 A 
1 Gi'O. 6. 0 . oxzix.), a. 24, 

(A) /bid., as. 25, 26. 

(f) See title Epucatiok, VoL XIL. p. 16. 

(•) Education (Choloe of Employment) Act, 1910(10 Edw. 7 Ac 1 (3eo. 6 
e. $7), a. 1 (1). As to the employment of ohOdaen and vouna peraouj 
generally, see title iKPastt awo CHitDMK, Vol. XVH., pp. 160 al aa# 

(a) Education (Choice of Employment) Act, 1910 (10 Edw. 7 A 
1 Geo. 5. 0 . 37), s. 1 (2). The SpaeisJ Rules of the Board of Trade date< 
^0 7th Febra^. k)10, iaaned under the GttAral Regulationa relating U 
Labour £iohah^.(ae« note (f), p. 876. onU) and reUting to juv^i 
eppbe^tA, provide, ialcr oMa, for the appointment of speeUI adriMn 
«^tiaea for juvenile employment, with poVer to taka stops to giw 
Ufofiu uoft, ^^oe and aiiMtaaos to boys and girli and tbrir parents, witl 
the ehoioa ol employmsot and other matters bt tp"g thereon 
(•} XJ* mqM bflSx for Losdes hw iarMdi<MioA over the ere, of tbi 
,dBuni^4tiT« CPU,;, of Loniw. It k b« 1« «p of momben of uc 
ttlootod b 7 tlu> vwioiu diMiat oo mm ittoe^ memben of and Mteeted b} 
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with the djkij of iaperintending and, as far ae poAstUe, oo* 
ordinatmg and aiding the work of the distress cDininitteea(j)X^ 
the metropoHtan boroaghe (gX It ia also empowered to aanst 
QDemployed persona referred to{it by distress coiiiiDittoos (p) by 
aiding the emigration or removal to another area o( such ))6rsoDi 
Uttether with any of their dependants^ or by providing or con* 
trUmtmg towards the provision of temporary wo» in Rn(*}i manner 
as is tfacQght host calculated to put such onemployod povbons in a 
position to obtain regular wors or other means of supporting 
themselves (r). The centra body also manages the central fund 
out of which are paid its own eipenses and each expenses of the 
distress committees as are incurred with its consent (s). 


1664« The duty of the distress committees of the councils of the 
London boroughs (() is to make tbemselm acquainted with the 
conditions of labour within their resp^tive areas, and, when so 
required by the central body, to receive, inquire into and die* 
criminate between applications from unomployed persons (a). They 
may nut, however, entertain any application unless satisfied that 
tbs applicant has resided in Loudon for a period of not lees than 
twelve months in)mediately before the application, or for such 
longer period as the central body may fix (a). If the distress 
committee is satisfied that any such applicant is honestly desirous 
of obUining work, but is temporarily unable to do so from 
exceptional causes over which he has no control, and considers that 
bis case is capable of more suitable treatment at its bands th .n 


tlio Loudon Couutj CoDuoil» u\d (to the eztooiof not mors than ono<fourlU 
of tho whole) co*opteU mombrn aoil membors uominalod by tho Local 
GovernzncDt Board. One member at least most be a woman (uuomployod 
*Workmea Act, lOOS (0 £dw. 7, o. 18). s. I (1)). Tho Local Govommout 
Board was empowerou, hj ibid., s. 4 (I). (S), to proTide for the ooiutitutioa 
and procedure of the eeutral body and of tho distreM oommittoos; and 
this has been done by tbe Organisation (Dnemptoyed Workmen) £itab* 
lisbment Order, 1905, dated tbe 20lh September. J9U5(SUt. K. & 0., 1905, 
p. 1347), as amended by Orderedatedtbe21it Oolober, 1905 {t5id.,p. 1357), 
and the 3Ut August. 19]0<3Ut. K. &0.. I9l0.p.839). Tho Act is con tin a<4 
by tbe Expiriog Laws Cootinuauce Act, .1913 (3 & 4 Geo. 5, o. 15). Other¬ 
wise it was to continue in fores fur three years only (Unemployed Work* 
men Aot. 19^ (6 £dw. 7, o. 18). s. 8). 

(fl) See the text, infra. 

(g) Unemployed Workmen Aot, 1905 (5 Edw. 7, o. IS), S. 1 (4). As to 
its powers in regard to labour exohaDget. see p. 879, anU. 

(r) Unemployed Worknen Act, 1905 (6 Edw. 7. o. 18), a 1 (6). 

(s) IW., a 1 (6). The central fund is supplied by volunts^ contribu¬ 

tions and contributioDS by tbe mstropolits^ borough eonncils made on 
demand by tbocentral body, with a maxim urn of a h^penny ratopr suoh 
higher rate, aot exceeding one penny, as the Loo^ Govemtnont Board 
may approve (ibtd.). « . « 

(I) A distress committee cossuta of membm ql ue borough eoundl, 
memben of &e boards of guardians within the borough, a^ persons 
esperieuced in tbe reliof o{ distms; one member must be a woman (ibtd.. 
s. 1 (1)), Tbe City of London oounta as a metropohtan borough for the 
purposes of the Aet (ibid., s. 1 (8)}. Tbo Local Goverumnni Board msy, 
oy order, and upon tbe iqtphcatM of the eounoU of any borough or 
dtttriet i^joining or near to London, extend tbe psovisions of tbe Aot 
thereto as If It were a motropoUtaii borough (iMA, s. 1 (9) 

(o) Ibid., s. 1 (8). 
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Qnder tho poor !aw» it mAj endoavoor to obtain work for the 
applicant or refer the case to the central body (6). A distress 
committee has no i>ower to provide or contribote towards the 
provision of work (or any onempidyed person (c). 


1565. Where a central body and distress committees have been 
established in any county or part of a county outside London, they 
have, subject to any exceptions contained in the Local Government 
Board order esUhlishing tbem» the same duties and powers as 
respects their area as the central body and distress cummitloes 
respectively in London (d). Distress committees of the respective 
councils of municipal boroughs and urban districts with a population 
of not less than 50,000 have the same powers and duties, so far 
as is applicable to tbeir respective boroughs or districts, as the 
central l>ody and the distress committees in London (c). 


1566. The Local Government Board may make regulations 
concerning the work and proceedings of the central bodies and 
distress committees (/). 

1567. A person who has been provided with temporary work or 
other asKistance under the foregoing provisions is not theroby 
diHontitled to be registered or to vote as a parliamentary, county, or 
parochial elector, or as a burgess (y). 


Sect. i,^Hegnlarh<Ui(m oj 

1568. In approving, executing, or making advances in rosjtect 
of the execution of any work under the l>»vclopmeut and Boad 
Improvemont Funds Act, 1909 (h\ which involves the employment 


(t) Uneinptoyed Workmou Act, 1905 (5 £dw. 7, c. 18), l. 1 (3). 

(e) IbiB. 

(d) Ihid., I. 9 (2). These bodies may be estehlisbcd by Local QoTcm* 
ment Board order od or i&dependeDtly of tbe application of any county, 
borough, or district council or board of guardians (itid.). As to tbo 
powers of county oouncila and comity boroughs in regLd to labour 
eicbinges, see p. 880, ajits. 

(s) unemployed Workneo Act, 1905 (5 Edw. 7,o. 16). s. 2 (1). Detailed 

t foviriona aa to their conatitution and procedure are cont^nod in tbe 
Frban Distroas Committees (Uoemployea Workmen) Order, 1905, dated 
tho 20tb September. 1905(Stat. K. &0.. 1905. p. 1356), and made by the 
Local (ioreromeut Board under the powers of xLt Unemployed Workineo 
Act, 1905 {5 £dw. 7,0. 18), s. 4 (l).iS). tfimiJar distreu oommiKetts may 
be established in municipal boroughs or urban districts with a populaUon 
of less than 50,000 but not less than 10,000 upon application by th^ 
respective councils s. 8 (1)). 

(}) Unemployed Workmen Act, 1905 (5 £dw. 7, c. 18). s. 4 (3). Tbe 
Begulationa (Organisation for Unemployed), 1905, dated the lOtb October, 
1905 (Stat. B. it 0., 1905, p. 1376). lay down ^aditioiis as to, inter olio, 
applications fot asmiAa^ce, emigrariou, teo^rary work, farm colonies and 
labour exrhanra. *See abc Begulations (Organisation for Unemployed), 
1908 (Record Paper Amendment), dated the 13^ January. 1906 (Stat. 
B. it O., 1906. p. 845); Order of Local Governmeot Board, dated the 
iMh June. aa to form of financial statement (ihtd., p. 849 ); and 
RefuUSHmi (OrganisiSioA lor Unemployed), Second Series. 1908, dated the 
17^ November. 1906«<8Ut. R. U 0.. ito.n. 1000). 

(o) Unemployel Workmen Act. 1905 (5 £dw. 7, o. 15), s. 1 (7), 

(ai 9 Edw. 7, 0 . 47. 
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of labour oo a considerablo eealB, regard most be bad, eo far ae ia 
reasonably practicable, to the general state and prospeete 4 )f 
employment (i). 

1569. The Port of London Aulhority must take into eoneidera- 
tion the methods and conditions existing at the time of tlie passing 
of that Act of engagement of woidtmen employed in duck, riverside 
and varehoQse lal^ur in conneiion with the port (k). and take 
steps to promote the more convenient and regular engitgiunont of 
suen workmen, and to diminish the evils of casual eniploymcut( 0 > 


Part IV.—Unemployment Insurance. 

Stcr. to Wtum Ctimpultory Jmmfantr 

1570. Every workman employed in certain tnulos, which are 
specilied in the National Insurance Act, 1911 (m), Part 11., 
as insured trades," is subject to compulsory insurance t^uinst 

un 6 nip]o)ment(n)» 

1571. The expression workman" moans any jK^rson of the age of 
sixteen or upwards (o) employed wholly or mainly by way of manual 
labour (p) who has enterid into or works uiidi^ a contract of service 
with an employer ( 9 ), whether such coutroct is expressed or implies], 
is oral or in writing. The expression als(» applies to unomploy<si 
])ereons if, when employed, they satisfy the foregoing conditi< ^ . 
An indentured apprentice is not a workman for the purpihos 
of compulsory insurance (r). Workmen employed by or under 


(t) Devriopment tod Rosd Iroprovemrat Funds Act, 1909 (S fdw. 7, 
0 . 47). 0. IS. 

{k) Fort of I/)Qdon Act, 100$ (S Ed«r. 7. c. 6 $.< r. 1. 

(f) /(td.. s. 2$. As to the power of the Por< Authority in regard to 
eroplormoot registers, sco p. $S0, cnU. As V» the Pori Auihorty, 
p nerally, tee. further, titles Mbtrjifous. Vol. XX., pp. 410. 411; 
Suirrixo AKD Navioatiom, VoL XXVI., p. C3U, oeto (»); VVatbbs ako 
WATBI tCOUMlUi. pp. 405, 40e, onls. 

{m) 1 k 2 Geo. 5, c. $5. 

in) IM., M. 84. 85. As to the ** insured trades/* seo p. $85. petL 
(•) As to birth certiflestee for prouf of age. s^e notf« (r). p. $89, twri. It 
will beseeu that the term workman '* indudoe both midm atid females. 

(p) As to tho TDcaoiog of '^manual labour/' sro Factombs aku 
8KOfA,Vol.XIV..p.617,note(/): Master and SsK van r. Vol XX., p.l47. 

(0) For the definitioo of ''eoutrad. of service/' soe title Mastek and 
Srrtavt, Vol. XX.. pp. 64-^70. For various forms relating to contracts 
of service, see EDoyclopedia of Forms and Precedents, Vol. ,Xni., 
pp. 44 d sw- .* Vol. XVI., pp. $57 si 009. 

(r) Kational Insurance A^t, 1911 (I A 8 0«o. 66). a. 197 (l>. 

*'W^kman" iodudea any person employed under al<^ o» other ^bKe 
au^ority, who would have been a workman within the definition if the 
contract with the authority bad been a cootiact of aervioe (National 
Jneuiance (Part IT AcDendment) Act, 1914 (4^6 Geo. 6, e. 57), 1 .15 (i)). 
Any question whether a person is a workman within this A^ition il 
determined in like manner as queations whether a workiDin is a workman 
in napect of whom coatributiona are payable, or whether a trade is an 
**inaured tr^" (National losuranee (V^ IT Ameudifiaot) Aot. 1914 
(4 4c 5 Geo. 6, 0 . 57). a 3 (1); and see note («). p. 866, post, and p. 902, 
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tho Crown» Mfring is an eotabUshed eapAciiy in its per* 
bjanent senice (oX ^ ^ibb footing ae those is private 

emploTment (!)• 

mt. The ^'inffored trades ** ere the following, namely (u):^ 

(1) Building—that is, the construction, alteration, repair, decora* 
tion, or demdition of buildings (o), including the manufacture of 
any fittings of wood of a kind commonly made in builders* work- 
•hops or yards; 

(3) Construction of works—that is, the construction, reconstruc¬ 
tion, or alU^ration (w) of railroads, docks, harbours, canals, embank¬ 
ments, bridges, piers or other works of construction; 

(8) Shipbuilding—that is, the eonstruetion, alteration, ropair, 
or decoration of ships, toats or other craft by persons not l>6ing 
usually members of a ship's crew, including ihn manufacture of any 
fittings of wood of a kind commonly mado in a shiphuilding yard; 

(4) Hechanioal engineering (aX including the manafacture of 
ordnance and firearms; 

(5) Ironfounding, whether included under the foregoing headings 
or not; 

(6) Construction of vehicles—that is, the construction, repair, 
or decoration of vehicles; 

(7) Sawmilling, including machine woodwork, carried on in con- 


(I) Katlousl Insurance Act. 1011 Geo. S, e. fi5), s. 107 (3). 

(I) bubieot. however, to such modiOeatlons st may bc' made by Ordi^r 
in CouncU for adapting tho Act to inch workman: sec Unempfoymont 
Iniuraaee Hsfulations. ]eiS(dtat. R. St 0., 1012. p. i<H)2), regulation 37. 
By Order in ('otuicil dated the 24tb Jnno. 1912 K. 0., 1012. 

p. 1020J. s|>eeial regulatioiw as to unomnloymoDt insurance hooks, siamp' 
ing etc. in tho case of workmen emplovod by the Admiralty are substituted 
for the Unemployment loimraaoo Aegnlatioos. ID12. regulations 3 —*), 
as to which see note (s), p. S90. poif. There U a similar t^rdcr in rounoil 
(Stat. K. & 0., 1012, p. l036)reUtin| to workmen employiHl in the service 
of the Army ('oanoil. 

Kaiiooal lasursnee Act, 1911 (1 S^ 2 Goo. 5. o. dfi), s. S4. Sobod. VI. 
IbiH., n. S9 fl), pro video far the appointment of an umpire by the Crown for 
the purpoMaoi aneaiploymeiH insBrance, and by ibid., o. 91 (I) (b). the 
Board of Trade has power to make regulations for giving employers, 
workmen and the Board an oppoTtuniry of obtaining a dKdsion by the 
umpire on any guestion whedier oompuls^ incnruce applies to any work* 
man or olase of workmen. As to the umpire's iurisdictinn, eee i^oSinsoa 
V. Jfsrewood (1914), SO T. L. K. 547. The unemployment Insuraoco 
(Umpire) BeguUtioUi, 1912 (Stat R. k 0.. 1912, p. 1023), prescribe,Mfcr 
<iUa* the form in wluoh applications for the deewion of the umpire an* made, 
provide for publicatioo of the uotiee of the application in the Board of 
7>adoyo«fw^ in the more important eases, and indicate tho manner in 
whioh^partoue inteMtad may make repreeentationa to him. By the 
VatioD^ iDiurance Act, 1911 (1 d; 2 Geo. 5.C.65). a. 101 (5). the umpire's 
dcciaic»Q is made final in proceedings under Act (see, further; p. 902, 
port). Tbs domdbs^ol the umpire, numbering many hundr^. are 
oolketed and Udared 4 b vahunes published at intcrrals^ and the Board 
o/'TnuU Jowfwal (weekly) and Bo^ of Tndf Lahmr QatMo (monthly) 
eMiain the most recent aecitioAs (see Uoemploymeftt Insurance (Umpire) 
l egili t ions^ 1912, Begpistiun Sy 
(e) dee Fskimmn ▼. Jfs i swos d , supra. 

(w) IW umpire has daetded. in the easea of railroada(I>eciclon No. 178a) 
UM trenway Baae (Deciita No. 221), that the word ** altoration '* does 
not refer to work of a kind upiaily ebargeable to revenue account. 

(a) See ffwnory CoUitry Co. v. Staoky (1914), 80 T. L R. .140 
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ndxioQ with any other inaured trade or of a kind eommooly iO 
carried on. * 

In detenDining whether aoy tr^e it an inenred trade regard U 
had to the nature ol the work iif which the workman ia engaged 
rather than to the huaineei of the em^oyer 

1573. Compulsory insurance does not apply in the ease of a work* 
man in a district which ig rural in character who is employed in 
an insured trade occasionally only, usually following some other 
occupation, but employer and workman may, in such a case, agree 
to insure (c). 

The board of Trade may make regulations for permitting 
workmen who are employed under the same omployer partly in an 
insured trade and partly not, to be treated, with ibe employer's 
consent, as if they were wholly employed in an insured trade (d). 

Temporary work provided by a central body or distress committeo, 
or to the provision of which those bodies contribute, under the 
Unemployed Workmen Act, 1903 (r), is not deemed employment 
in an insured trade (/). 


1574. The Board cl Trade may, with the consent of the 
Treasury, extend by special order (y) compuisory insurance against 
uneiuplojineDt to otiicr trades, or to vary the definition of 
** workmanwith respect to age, and may do so either with or with* 
out modifications of rates of contribution or rates or periods uf 
henviii (i). 

{6) NatioDsl Insurooco Act, 1911 (1 9it Geo. S. e. 36). s. 107 (t). Tbo 
ebiof cimos of workmen alTected by tbii principle ore: (i*) Bmldiug trade 
opfTAtlvM, such us bricklayers, carpeeters, loiocn, plumbers, pdnters, 
icafToldvni, plestereni, »ud ibe Ubourors of each (Decisiea No. 34). 
(ti.) H^oiiicfl.euch ss fitters, smiths sod tbdr labourers. Ihus, the wheel* 
wrighte unmioyvd by a firm of brickenakers have boeo held to iosorablo 
(Decision Ko. 34) oa the ground thst they are eu 'sged ia the coBsinictioti 
or repair of vehicles, which is one of the " inaumL tradee.'* On the other 
hand, stokora, engius drivers etc. are not regarded aa working upon the 
malntenam^ or upkeep of maebia^ and are therefore oot to be ioiured 
(SCO l)ccisiou No. 53). The umpire has decided that contrihutioas are 
payable Id respect of the following, namely: all fllisiw of labourers in 

fmtsedi 


factories and workshops or in jmn of stores fm mediately oouoected 



keepers' labourers. 

(c) Natioual losursooe Act, 1911 (I b 2 Geo. 6 , o. 35), a 97. The 
meanio g of the a’ord ^' ocoaiionaJly h illustrated in DeoiiioQ N 0 .1199, where 
oontributions are dedaied to be payable in respect of the following, 
namely Estate oarpentere, masons and staters described as working at 
general estate repmn to fsrm buldlnge and ooitagea or rebuUdipg the 
same in the Uostyn district, Nortii Wain, when not oocu^dedintbeiramill 
hoMinga, at bay and con byweat, ud attending local cattle sdeaorfaln. 
In ibe opinion of the umpire workmen as abovp AMribed cannot be 
regarded as employed in an insured trade '‘oeoasioDaQy only '* $ 

(d) National Insuranoe ^ct, 1911 (1 & 2 Oeo. 3, o. 33), s. 91 (1) t and 
HO Unemployment losuraace Begnlations, 1912, regotation 23. 

(s) 3 £m. 7, 0 . 18; aee p. 932, Mir. • V ' 

(j) National Insuranoe Act, 1911 (1 6 ( 2 Geo. 3, e. 33), a. 1^ (]), 

(s) Bee note (m). p. 901, peel •• • * 

(1) Bee pp. 989, 390, pest. • 

(0 National Inauraace Act* 1911 (1 dr 2 Oeo. 5, c. 33), g. 102: National 
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1676. The Bosrd of Trade may also, by epwial order (;*)» exclude 
from compulsory mauracce any occupation which appears to be com« 
tnon to ioaured and uninsured trades alike, and ancillary only to the 
purposes of an insured trade; tlso any occupation which appetf e 
to 1 m an occnpatioo in a business which, though concerned with 
the making of parts or the preparation of materiale for use in con* 
nexion with an insured tr^e, is mainly carried on as a separate 
business or in cf>DD6xion with trades other tbsn insured trades (A;). 
Any workman who, by reason of such an order, has ceased to be 
employed in un insur^ trade, and in respect of whom the number 
of contributions paid are less (ban ten, may within six months after 
the making of the order, or after the 10th August, 1914, whichever 
is tho later, apply for repayment of the contributions paid by him 
whilst oinpliiyed in the occupation so excluded, any unemployment 
benefit he rimy have receivod being deducted; but if after such 
repayment he becomoe entitled to unemployment benefit be will be 
treu^d as if no contributions had been paid in respect of him 
while so employed (/). The Board of Trade may also exempt auy 
class of workmen who are in as permanent a position as that of 
persons Horving in an established capacity in the permanent service 
of the Crown, regard king had to their claim to pension or to the 
other terms of their service (m). 


InsursQco (Part II.Ameudmnnt) Act, 1014 (4 A 6<iev. 6, c. A?), s. 10. No 
lucli special order may be made if tbe prelijuiiiary iuquiry results iti a 
r«>port afiiuDsl it, or if the order would iucrcsse ibo jmbho coutrihution to 
tbo imciiiploynioijt fund (see p. <'00. fosl) to a sum cxoHtdiog otw iiiillioii 
poxiiids u year befon^ llie expirstiuu of Uiri'e years frt>ui ibe onl»r. also Urn 
iiorrna) rate of contributioDs by workriieii aud employers (see pp. SS0. 
000. must not be iiiRifsacd (National Insurance Act, J91I (1 Sc '1 
ildo. S. R. SO), s. ]n0). The approval in rritiu/t of Ibu person who briil 
the inquiry is Aectvsary to any variation^ frujn the draft order c.cm* 
laiucci ill the linal order iN^kiion^ Jiuuioiice (Part 11. Auu'udiuenl} 
Act. 1014 (4 A 6 (.leo. S, c. 07), a. II). As to benefits, sse pp. S0i cl rsr/., 

(j) See note (m). p. 001. post. 

(k) National loauranoe Act, 1011 (IAS Geo. S, e. SO), s. 104. Tbe 
SpMial Exclusion (Dnvenetc.) Order, J913 (Stat. li.A 0., 1912, p. 1002), 
excludes tho fullowitig occupalioas : (a.) Tbe drivers or atteodants 
of any vehicle ;JiL) atabletucn or other workmen employed iu teodlDg 
horses or to oleacT auy vehicle: (iiL) wood carvers; (iv.) workmen employed 
in llie manufacture and filling of upbuUterr for Uib purpose of tho 
constructioD, alteration, repair or decoration of buildings, ships, boats or 
other craft, unless such mauufacture aud fitting is lubsiantiuly tbe sole 
ooeopation of such workmen; (v.) workmen employed in the manufacturo 
of fittings of leather or cellnloid for cycles or motor cycles. I’lio Special 
Exclusion (llrodgsnDSD etc.) Order. 1019 (Stat B. A 0., 1013. p. 2341), 
excludes the oeonpatioQ followed by crews of dredgers, hoppers, or 
other vessels eiigag^ in (1.) excsvstiug materials by dredging, or con* 
veying matei^als so excavated, or (ii.) couvsylog away materials, whether 
excavated or*not, ia or moonnexion with the construction, reoonstruction, 
or aheration of harbours, docks i<r ohannols. Tbe Special Kxelasioo 
(bioue Carvers and Sculptors) Order, 1013 (Slat. B. A 0., 1013, p. 2342), 
sxoludkw itone carvers and sculptors. 

(f) Kstional InsurABcs (Part fl. Ameudaeot) Act, 1014 (4 A S Geo. 5, 
c. 57). i. It , 

(») NationaUnsuanoe Ad, JOIl (1 A 2 Geo. 5, c. 63). a> 107 (4); and 

iM pp. 603. m. aiiA. 
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1676. By way of ODomploymeni inraranco coutribution avery* 
workman (n) of the age of eighteen and apwarda employed withid 
the United Kingdom in an meared ^ade (o) must pay *2 Jd. for every 
week be ie eo employed (jO and in Weipt of remnnerniion from his 
employer ( 9 ); and 2 |d. is payable io respect of each workman by 
every employer of one or more workmen for each week he employe 
the workman (p) and pays him remuneration ( 9 ) in an injured 
trade ( 0 ). In the case of workmen below eighteen years of age lUe 
contributione of workman and employer are in e^u'h case Id. 
instead of 2jd.(r). A period of employment of leae than a week 
counts as a week unlose suob period ia two days or less, whon the 
contributioDB of workman and employer are each Id. it the 
period does not exceed one day, and 2(L if it exceeds one but 
10 not more than two day 0 (i). 


Contiiba- 

tto&s. 

Amooalel 

oo&trlbfUoo. 


1577. A member of the Naval Roservos, Army Reserve, or of 
Territorial Force employed m an insured IrAtle(f) is, during training, 
provided that Iio receives pay from army or navy funds, doomed to 
be in ti )6 employment of the C^owii in an insured trade (<(). 


1578. Subject to regulations made by the Hoard of Trado (b), ilio rsymontef 
employer is, in the Orst instance, liable to pay both his own and 
tho workman's contributions, but is entitled, subject to sucli rug 1 da* 
tions (f^), to recover t)io workman's contribution by deduction from 
wages or any other payiuont payable by him to ifio workman (but 
not otherwise), notwithstanding any statute or contract to the oon- 
trary, provided such deduction is from wages or other payment ni 
respect of the period, or part of the period, of employment for 
which the contribution was payable, or in respect of a poriod of 
employmoot ending not later than four wooks after the termination 
of the period for which the contrihutiou was payable (c).* The 


For the defioiiion. see p. 8SS, ttnie. 

( 0 ) For the definition, sec p. Sad, onU. 

(v) National Insurance Act, IdU (I & 2 Geo. 0, 0 . 06), s. 66 (2), 
Sebed. VIII. » 

(q) Jbid .n. 107(1). 

(r) Ibid., Sebod. VIII. Birth certififstcs may be obtjiincd /or fid. 
for the purposes of the Act 00 appiKation by mosna of the pr<«cribed 
ittrm, which forma are obtainable free of charge from n^gwlrart and 
superintendent rf'gistrars of births and dratha {ibid., s. J14). The form of 

S isition for such certificate is prescribed by Local Government Board 
r dated the Uth March, 1912 (Rrat. R. UO., 1012. p. 1044); see title 
Rbgistbation op Btrtws, HARniAons, amu Dpatus. Voi. XXIV., p. 449. 

(t) National Insurance Act, 1911 (1 dc 2 Geo. 6, e. 65), Sched. VIII. 
It will be seen that casual workmen and their employon are required to 
poy proportionately greater contribntioiu than in the ease of those 
employed regularly. , 

(I) For dennition, aee p. Ssfi, Mfe. , • 

(a) National Insorance Act, 1911 (I 6c 2 Geo. 5, 0 . 66), s. 9fi ; asxd see 
pp. 885, 886. ante. 

(h) Sm note (e). p. 990. pod. The UiLemplo)'ment luurance Regulations, 
relation 9 (see Dote(i), p. SOO.potOi provides for loeb ri^eovvy from tbir 
workoan. 

( 0 ) National iMuranoe Act, 1911 (I 8( 2 Geo. 5,e. OAtss. 96<9); National 
Iniuraooe (Part II. Amendoeut) Act, 1014 (4 6 Geor ^ 0 . 67), s. 0. 
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Btm. t. dmplojer cannot, however, in aoj way rtcotor hia own oontribniiioDs 
Caotribn* bom tna workmtt notwithBtandmg an; oontraet to the eontrai 7 (i). 
tioiu. ‘. Tbe B(mrd of Trade ma; make regnlationa as to the payment 
and oollecUoQ o{ contribatioDB, and in particular as to the stamps, 
books and cards used for that pvrpoee (e). 

CoatribatioDi made by an employer on tho workmen's behalf arc deemed 
to be contributiooe by the workman (National loiuranoe Act, 1011 (1 & S 
Geo. 6. 0 . M). s. 107 (t)). 

id) Ibid., a 86 (4). 

(I) JM., 1.86 (6). The Unemployment lasuranoe Eegulations, 1012, u 
amended by the UDomnioymont Ineuraoeo (Snpplementary) HcffuUtlojis, 
1913 (HUt R. 0., lOlS, p. 8348), and the Unomployment insuranee 
(Sup^eme&tary) He^atioftf, 1914, make proviaion oy rosulatioDs 3^9 
as (0 unemploment iniorance books, aUmpinf etc. Ercry workman 
employed or aoodt to be employed in an insure trade must obtain an 

imemployment book/’ for which no obariro ie made, from the labour 
oxohaoge or other local office." The book must be dcIlTcrud by the 
workman to the employer (see ATtMMry Colhery ('o. v. (1914). 

30 T, L. R. 649). and tho latter then boeoroes responsible lor its safe 
custody and most produce it to an inapoctor as nH)uiro^ but the workman 
bu tho risht to inspect it. If the book b at a lc»cal office tbe workman 
mult deliror up tho roooipt for it, so that tho rinployer may obtain the 
book therefrom. A person returning to the local offiev a lost book may 
rooeiro a reward not eseeedin^ li., and the person mponsiblo for tbo safe 
ensMy of tbe book at tbe time it was lost is liablo to repay tho sum 
(National Insuraooe Act, 1911 (1 4^ 9 Geo. 6. o. 56), s. 100 (9)). On 
(oaring tho emploTtncnt the workman must obtain the book from the 
employer and, ii unemployed, deliror it to tbo local office, where 
it will be kept notl) the workman again obtiins employment in an 
inimd trade. If for any reason tbe book is not thus rotiirai'<l to the 
workman, the employer mast hand it in to tbe lor^d office. An employer 
is not liable in damages in respect of lom of employment sustained by a 
workmafi by reason of the latter's failure to pro«luce his ut^cmploymcnt 
insuraiice card or book, such card or kook naving been poat^l to tho 
workman by the employer but lost in the post (Pric^ v. Ircbh. [1913] 2 
K. B. 387). On tbe death of a workman iue booV must bo delivered to 
the local offloo. A book is ourront for a certain Hpooiflcd number of 
weeks, after which It must bo returned to the local oflice and a frosh book 
obtained. On or before each payment of wages, or at weekly interrats, 
and on the termination of Mnployment, the cmplorcr must affix to the 
book stampe represeating tbe value of his own ana the workman's con- 
tribntions (see p. 889.'mdc), and most then cancel sueh sUmps. Where 
rsmtmeratioD a in some form other tbao aages. board or lodging for 
inatanco, the stamps must be affixed on temination of tho employment, 
or, if the eaploymont lasts more thau a week, on tho last day of em* 
ploymont in eaiu ealoBdar week. Stamps are procurable through the 
r<m Office; see Katsonal Insurance Act. 1911 (1 & 2 Goo. 6, o. 55), 
s. 108; the Inland ReTonue CommissiooeTS may (ibid.) make reguU- 
*tiaM applying to iosuraiioe ftampi the Stamp Duties Management Aet, 
1891 (54 U 55 Viet. e. 38), and tbe Post Office Act. 1908 (8 Kdw. 7, o. 48), 
s. 05; see title RavEMua, Vol. SXIV., pp. 700 cf Such regulations 
have been made dated the 8th February, 1914. in casee of regnlar employ* 
fflont, tbe employer may, in lieu of stamping books as above, deposit with 
the Board of.Tradu a sum equal to the estiodsted amount of the contribu¬ 
tions payaUe by him in reapeet of himself and the workman for three 
Bmnihs or snob leas period sa the Board may agree to. The Board may 
ioaept lueh sun in w form of weekly paymtots. Tbe Emergency Book 
(T hemploymeat Inauranoe) BogulsUoni, 19^2 (Stat. R. bt 0., 1912. 
^ lOID). provide for.tiw supply of an emergency book to tbe employer in 
caasa where tbe waeksma oaa failed to deliver an uAempIoyment book 
to him. 
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U79« BeguUtxoof mkj liinilarlj be tnede for proTi<ii^ ^hat t 
where anj worktop are employed is ce for porpoeei o( ttie Oeotofoo* 
bnameBs of any perem, bui are not aetoaUv employed by him^ hj? 
as the substantial employer, may keated as ^eir employer^ and nn iin urii* 
may deduct from any payments made by him to the aetuid Ot tAdMtm) 
immediate employer any sums paid by him aa eoDtributions bn a*plo 7 «za 
bohaU of the workmen, and for allowing the immediate employer 
to recover the like sums hrom the worlraeD (jy 

1680. In the distribution of the property of a bankrupt fo) and in Praf«nift«W 
tho distribution of the assets of a company being wound up (a) unloss 
voluntarily merely for the purposes of reconstruction or a^ganm* 
lion with another company (i), there are inelnded among the debts 
which are to bo paid in priority to all other debts all contributions 
m}’able in respect of unemploymrat insuranco oontributions by the 
Lankrupt or company during the four months before the date of 
the receiving order or, as tbe ease may be, the commencement of 
tho winding up, or tbe winding-up order (k). 

8act. 9.~^Unemfloifment Benejit, 

t^us-SacT. 1 .—OphUiImm# to U FulfllUL 

1581. A workman Uentitlod to ** unemployment benefit '* so long Wbn 
as he fulfils the following conditions (f):— 

(1) Ho must be a workman (m) who has been employed in an 
infturiul trade (m). 


(/) National Insurance Act, 1911 (I & i Geo. 5, e. 55), a 91 (t) ilh 
8uch proviiuon Is made by the Unemployment Iiieuranoe Itegulaticue, 
lOlS.r^giUauoo 30, wljero the inunediate cDployer is "'some other person 
who hiinaolf works wholly or mainly br way of manual labour in that 
boBineBS." Utie substsntiaJ oreploy^ is tnore roqniied to My tho coatrihu* 
tioDt under tho Act in respect of insured trades, The Board of iVsd^ 
however, by tho Hef^ation m queotioo. retains the power to ''direct to tho 
contrary/' Jiy a Direotion an to Sub*wDteaotor« and Pieoemasters in the 
BuPdiuK Trade and tn Works of Construction (St^t. B.^0., 19l9«p. 9346), 
the immediate employer is orde^ to be tfMtHl as tbe employer, "in 
tbe case of workmen employed in building and eooitruetlon of works, 
where the subetautial employer bat not an cielutive right to the services of 
the imm^iaU employer." * 

(o) Under tbe Brefereotial TarmenU in'Bankraptoy Act, 18SS (51 di 52 
Viet. c. 62), s. 1; Bsnkniptey Act, 1914 (4 A 5 Cm. 6. e. 69), i. 38t sea 
vitle BAKKBUPTcr ako Insolvency. Vol. U., p. 217. 

(k) Under the Companiea (Coosolidatiofi) Aet, 1909(9 £dw. 7,0. 69), 
a. 209 : see title CoHFANm, Vol. V., p. 516. 

(t) National Insurance Act, 1911 {\ 6tt Geo. 6, e. 55), s. 110 (9)« 

{k) ibid., $. 110(1). Id the case of the winding vp of a oompany 
within the meaning of the Stannarieo Aet. 1SB7 (50 k 6i Viet. e. 43), 
the eontributions payable in reapoet of a miner have tbe like priority 
as is eonlerr^ on miners* wages by Qfid., a. 9 (National lasurandb Aet, 
1911 (1 dc 2 Goo. 6, e. 55), A 110 (2)). Formal proof of tbe debts to 
whiofa priority is thus giveif In reapeot of oontributlctts ts^not Nliaired 
unlew otherw^ provided by mke made uodee the Bankrupt^ Act, 1813 
(46 k 47 Viet. e. 52) (repealed as from the lit Janaary, 1816, sad 
te.«iacted by the Baokn^y Act, 1914 (4 ds 5 Geo. 6, a 68)},' or the 
Coopaojtf (CoDSolidatioa) Act, 1906 (I Edw. 7. e. 69) (Kattof^OMranee 
Aet, 1911 (ldc2Geo.6,A 66),e. 110(1)). 

(l) NatfonaJ luuraoee Act. 1911 (1 & 2 Geo. 6, e. 88), 

(») For the deduitloDs of **workmen** and **kuQM trade," aee 
pp. 995 A96 onto. 
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Biof. 8. (2) He miuft be anemplojed. A workm&D is not deemed to be 

Unemploy* imemployed whilst he is following any remanentife occapation in 
ttant ioBuied trade^ or any other occnpation from which he derives 
remuneration or profit greater than unemployment benefit would 

J leld, unless such other occupatun has ordinarily been followed by 
im in addition to bis employment in an inso^ trade and out* 
side the ordinary working hours of such trade, and the vote of 
remuneration therefrom does not exceed £1 a week (n). 

( 3 ) He must prove certain ^statutory conditions/* namely(o), 
eeedniow. than ten contributions (p) have b^n paid by 

him; that he is capable of work but is unable to obtain suitable 
employment; that be has not exhausted bis right to unemploy* 
ment benefit; that he has made application for unemploy¬ 
ment henefit in the prescribed manner (g); and that rince 
the date of the application be has been continuously unem¬ 
ployed (r). If the repeated failure of any iusure^l workman to 
obtain or retain employment appears to be due to defective skill or 
knowledge, the insurance officer may offer to arrange for a teat of 
bis skill or knowledge at the expense of the unemployment fund; 
and if tho workman does not avail himsoll of the oner, or does not 
prNluce satisfactory evidence of competence, or if the test proves 
defective skill or knowledge and there is no prospect of such aefectn 
being retnodied, such facts are to be taken into consideration in 
determining what is suitable employment for the workman ; if it 
appears, however, that technical instruction would prol»ably ri^tuedy 
such defocts, and that the charge on the unemployment fund is likely 
thereby to be decreased, such technical instruction may be provided 
at the expense of the fuiidfs). A workman is not to be deemed to 
have failed to satisfy the stotatory conditions only because he has 
declined an offer of employment in a situation vacant in consequence 
of a stop^iage of work due to a trade dispute (a): or an offer of 
employiuont io the district where be was last ordinarily employeil 
at a rate of wages lower, or on cooditions less fa\*OQrabl6, than 

(m) Hatfnaal Iiuuranoe Act. 1911 (IAS Geo. 5, e. 55), s. 107 (I); 
National lusurauco (Part IL Aoioadmeut) Act, 1914 (4 A 5 Geo. 5, c. 57), 
1.15(2). * 

(«} National Inturanoe Act, 19U (1 A 2 Geo. 5. o. 55). i. S6; National 
losuranro (Part 11. Amendment) Act, 1014 (4 A 5 Geo. 5, o. 57), s. 1 (1). 
(p) P* 580, ante. 

(«> The Board of Trade may make regulations for prcKribing the manner 
Id which claims marlw msdo (Natioual losuranoe Act, 1011 (1 A 2 Oco. 6, 
c. 55), s. 91 (1)). The form of written application is prescribed in the 
* Uneinr toy ment Insurance Kegnlatioos, 1912, regulation lO.Scbed. 1. 

(f) Two periods of unemployment of not less than two days each, 
separated fay a period of not more than two days, during wniob the 
workman has not been employed for more than twenty •four hours, or 
two periods of uncmploym^t of not lees than one week each, separated 
by an-interval of act more than six weeks, afe treated as continuous aoem- 
pfoymeui (NVtionsJ Insurance Act, 191) (1 A 2 Gto. 5, c. 55), s. 107 (1)). 
{•) 100 ( 0 . 

a lM., I. 56 (a). A '* trade dispute ** means any dispute between 
or CIS and workmen, or between workmen and workmen, which U 
ooimeotfd With the eqiploTment, non •employment, terms of employmeot. 
or oonditKins of labour of any persons, whether or not workmen in tho 
employmcQt'of {£s employer with whom the dispute arises (iM., 
a 107 09. 
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tbo 86 which he there hAbitnally obtemed id hie usual emplcjment, 
or would have obtained had he oontmned eo euplojed (6); or bd 
offer oi employment in any other district at a rate of wages lowBr 
or on oonditioDs lees faTOurable. than those generally observed^ in 
Bocb district by agreement bit ween aesociations of employers 
and workmen, or, feiting saeh'agreement, than those genenlly 
recognised in eucb district by good employers (c). 

(4) He must not be disqualified. The following are disqualifiea* 
tione, namely ;--^loBe of employment by reason of a stoppage o! uork 
due to a trade dispute (</) at the factory, workshop, or other |iroini»i.'S 
where he was employed (eX iu which case the disqualification lasts 
M long as the stoppage contiDues, but the dis<iualifieAtion is removed 
if he has, during the stoppage, be^me bond fiM employed elsewhere 
in an insured trade (/); loss of employment through misconduct or 
through voluntarily leaving without just cause, in which case the 
disquaUficatioD lasts for six weeks from the date of such loss of 
employment (p): being an inmate of any prison or workhouse or 
other institution supported wholly or partly out of public funds(/()» 
tem|M»rary or pormanent resulnoco outride the United Kingdom (i); 
or the receipt of sickness lieuefit, disablement benefit, or disable* 
mont allowance under the provisions relating to national health 
insurance {j). 

1562. No unomplojment benefit is payable for the first week of any 
period of unemployment (it ). A )Kirif>dof unemployment earnmenaui 
when the workman bits applied for unemployiunnt benefit in the 
prescribed manner ({); and any time during which a workman is 
disqualified for receiviog such benefit (m) is excluded in eompn‘> .ag 
periods of unemployment (nb 

SuB^SbcT. *i .—/Imount Pa^hU* 

1563. For workmen of the age of eighteen and upwards fhe scale 

of unemploymHit lionefit is 7s. per week No benefit is payable 
in the case of a workman Iwlow the age of seventeen; and 
in tho case of a workman of sovonteen years of tkge but below 
eighteen half tbo rate for workmen of the i^o of eighteen and 
upwards is [s^yable (o). • 

_ - » - - -- 

(fr) h’stioDsI Insursnoe Act, 191 HI & 2 Geo. b, o. CS), s. SO (b). 

(<?) /bid., I. 80 (c). 

(d) For tbo defiuitioD. see note (o), p. 892, osis. 

(s) Where separate branehea o! wors ctimmonlj carried oo aa aeparolo 
bnainosaea in separate premUea are carried oa io separate departmenlii tin 
the same preraisca each department is considered a separate factory, 
workshop or premises (Natioual Insurance Act, 1911 (1 Ot 2 Geo. 0, c. 00), 
I. 87(1)). 

(/) Ibid. 

(«) Ibid., s. S7 (2). 

(h) Ibid., s. 87 (3). 

{i\ Ibid. 

(/) / 6 id., a. 87 (4) ; and see pp. 000 9i uq.. pcH. 

(k) National InsnrancifAct. 1911 (1 &: 2 Geo. 5, e. 05), Hched. VU. 

(f) See note (f), p. 892, oafs. 

(«) See the text, sapnt. 

(a) National Inanrance Aot, 1911 (14 2 Geo. 0, B» 86 ), Sebed. VU. 

( 0 ) Ibid. 
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Benefit is not for more fifteen weeki id bd inflnnim 
yeer^ nor (or e tnk^oD of b dAj. Also do mrkmftD me; reoave 
ifiore beztefit then in the proportkm of one week'e benefit for em; 
five contribotione paid hy him but a workman over tweotjr*ose 
who hae habitually worked at an inured trade before the commence* 
ment of the Aot( 9 ) may add to the number of his actual contributbna 
five eontributioDs for each period of three months or part of such 
period daring which be has so worked before the commencement of 
the Act up to a maximum of twenty-five eontribQtions(r). Where 
contributions are paid at intervale greater than a week each eontri* 
bution eonnta as so many contributions as there are weeks in the 
period for which the contributioD is paid (s). The penny a week 
contribution paid by workmen below the ago of eight^n (t) is 
counted as two*fifths of a contribution eieept as regards the payment 
of uuenapluyment benefit before the age of eighteen, or as regards 
the fulfilment of the first statutory condition *' for the receipt of 
unomployment benefit (v); and the redaced rates of Id. and 2d. pay* 
able when the period of employment is two days or leBs(o) count as 
twO'fifths or four-fifths of a oontribution respectively (w). 

1584. The Board of Trade is empowered to prescribe other rates 
of benefit than that above-mentioned within limits 6f 6i. and 
si., and to reduce the period of benefit below fifteen weeks. 
Other alterations in regard to rates and periods can only be 
effected by special order (ty Itatee and periods may be prescrilied 
either gonoraily or io respect of any particular trade or branch 
thereof (a). 

SuB-Slor. Prwi^iofU. 


SfVienoa 1666. The Board of Trade may make regulations proscribing the 
evidence to bo required as to the (olfitment of the conditions and 
qualifications for teQefit(6). 


(p) See pp. 880, 880» c%U. 

(^1 The Act came into operation on the 16th July, 1912. 

(f) A workman in rMpect of whom uo oootributioas hAVO been piid 
befofo the 10th August, 1914, k not entitlod to an; such addltioos (KaUonal 
liiiuraaoo {Part U. Asiendment) Act, 1914 (4^6 Geo. 6,e. 67). a 17 (2)). 

(#) Katiooai Insuianoe Act, 1911 (1 Sc 2 Geo. 6, c. 55), a 84, 
SobM. Vn.; National Insunoce (Part 11. Amendment) Act, 1914 (4 Si 6 
Goo. 6. e. 67), a 17 (11. ^'Inguranoe year*' moans a prescribed period of 
not leas than fifty-two nor more than fifty-thxee we^s (tbtd., s. 18 (8)); 
and seo Unemploynient Insoranoe (Supplementary) Renl^ons, 1914 
(regulation 8). whiih providea that the **insuraoce year*' swi end on the 
47tn July. 1916, and thereafter on the Saturday nearest to the i4th July 
in every year. 

(0 See p. 888, ante. 

(u) National Inaurance Act, 1911 (1 it 8 Goo. 6, o. 66), Sched. VI!!. $ 
National Insuranoe (Pari 11. Amendment) Act, 19U <4 Ss 6 Geo. 6, a 67). 
a 1 (8> As to the-f* Statutory conditions," sa p. 89^ ante. 

(t) ^ pp. 889. SPO; aeUe. 

(•) KStional Imuinnoe Aet, 1811 (1 Si 8 Geo. 6, e. 66), Sohed. Till. 
{•) Seo note (»), p. 801, poet. « 

jta) National Insuranoe Act, 1811 (1 & 2 Geo. 6, e. 65), SeM. VII. 
fb) ibid. 8. 81 (t) (s). A workznaa who deaim to obtain nnemploy* 
meat bensht must sp^ on the pnscribed form, lodge hia upemploynent 
book at the [goal offloe, unless, fur good uause shown, this cannot bo done. 



Past TV.—Vvmtumtm Iitstbakos. 

1586. A boftrd of guardiAni maj not take nnemi^Tment bosefit 
mto ooDsidaratioQ in gr&ntiiig oQtdoor reliof» except eo bu as euoh 
benefit exoaeds fit. a week (o)» 

1687. Unemployment benefit Annot be aaeignod or oharged, nor 
does it pass to any traetee in bankruptcy or to any other person 
on behalf of credltora (d). 

Sici« i.—RtJund$ md of Contrifiutiont. 

1568. If an employer has paid not lets than foriy-fivo con¬ 
tributions daring an insarance y6ar(c) in respect of a workman, 
the Board of Trade most refund to the employer out of the 
unemployment fund the sum of St. in respect of the workman. 
Application for such refund must be msde within two months 
of the termination of the insurance year in respect of which the 
claim is made(/X lu calculating the number of contrihations so 
paid, any contributions from which he may have been exempted in 
respect of workmen working short tiffie(g) are deemed to have \mn 
paid; any oontributions paid by the Crown in respect of Ifeservists 
or membels of the Territorial Force daring training (k) arc deemed 
to have been paid by the employer by whom the workman was 
employed immediately before the training; and where the employer 
has made an arrangement with a labour exchange (or the discharge 
by the latter of bis duties io r^ard to unemploymeut insurance he 
is, in respect of any contributions paid under such arrangement, 
deemed to have paid that number of contributions which be wf ild 
have been liable to pay in the absenoe of each an arrangement 

1689. When it appears to the Board of Trade that there is 
exceptional uoeBployment in any trade or branch of a trade, tbo 
Board may, on application in the prescribed manner by any 
employer in that trade or branch, and under the prescribed 


I OmCC ftuu * rc^ism w oviucucr vi uiiviu|;iv/cu uii vvvrj 

:ing day or at longer interrali if be reeidn more than (bree rnUce from 
local ouoe. Beceflt is paid weekly at tho local offlee at which ibo 
iman’s uaemnlorment book is lodacd. Notice that a book has bocn 


show by tbe production of his faiuraace book or otherwiae that he » not in 
receipt ol sjekness or diisblemeDt benefit or allowaoce, sod stteud at tbe 
local offic(‘ and sign s register as evidence of being unemployed on every 
workinj^ 

the low ^ 

workman’s uaemployinent book is lod^d. 

lodged is to ^ sent by tbe Board to the workmoa'a last employer 
(Unemployment Insoruice ReguUtioiis, 1912, regulations 10—12, as 
amended oy the Unemployment Ineursneo (Supplementary) ReguLations. 
1913). The rf^guiaiiotis may enable olaims forhouefit to bo made and 
payment thereof to be ofleetM throngfa the Post Ofiioe (National Insorauco 
Act, 1911 <1 Sc 2 Geo. fi. e. fifi), t. 91 (2)). 

(e) Ibtd., 1.109. 

(4) m. 

(s) As to the meaning of ** insorance year.** ice note (i), p. 894. oafs. 
\j) NatioDai Insu/aaoo ?ark 11. Ameudmeot) Act, 1914 (4 Sr* 0 Goo< C, 
6. 57), s* 5 (!)• For eortaA purposes of adjuttomt %bt Qoard ot Trade 
is empower^ to ^ply tbe proTwion to any periou less than an Aunrance 
year, with a proportioaate zednetioa in the number of coatribvUons and 
m the refund (thid. s. fi (2)}. 

a ) Sea tbe text, 

) 8ee>flfi9,«ats. 

(0 KatioaeJ<^Insiiraoee (Part n. Ameodment) A^ 19U (4 A fi Goo. 6, 
e. 07)p a. 6 (3); »dseep. SPfi,post « 
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oondUions, make an order exempting workmen of aoj specified claee 
description emplojed bj him who are eystematic^j working 
sbert time, and the employer, from contributions. The Board of 
Trade is empowered to make^ regulations in r^ard to this 
provision (/)• ' 

1590. If a workman satisfies the Board of Trade that he has paid 
contributions in respect of five hundred weeks or upwards, and that he 
has reached the ago of sixty, be is entitled to be repaid the amount, 
if any, by which the total amount of each contributione has exceeded 
the total amount of unemployment benefit received by him, 
with compound interest at 2| per cent, per annum; if the 
workman !s dead his personal representatives are entitled to make 
the claim (k)» If the workman was over the age of fiity>five when 
contributions first l)ecame payable in respect of him, the number 
of weeks in respect of which he must pay contributione to entitle 
him or hie representatives to such repayments are reduced by fifty 
weeks for every year or part of a yoar by which hie age at that 
time exceeded fifly*five({]. Such re^wyment does not affect the 
workman's liability to pay contributions; and if aftoi^Bny sneh 
repayment he becomes entitled to unemployment benefit he is 
treated as having paid in respect of the period for which repayment 
was made the full number of contributions most nearly equal to 
five^eightbs of the number of contributions actually paid during 
that period (a). If the workman has received such a repayment, 
and MS paid further contributions, he is entitled to a further 
repaymont if the number of such further contributions exceeds one 
hundred; and in tbe ease of bis death his representatives will be 
entitled to such further repayments whatever tbe number of eucb 
further contributions (o). 

1691. Contributions paid by employer and workman in respect of a 
workman wrongly belioved to be a workman in an insuied trade (p) 
may returned in accordance with Board of Trade fogulaiinns, 
subject, in tbe workman's cose, to deduction of any unemployment 
benefit received by him under that belief (q). 

Sbcx. 6.^.4rran^e^ients hy Eyn}}loyer$ Kith Labour Exchm^a. 

1592. In re.speet of workmen engaged by an employer through a 
labour exchange (r) or already in bis employ, an arrangement may 

(j) National Insurance (Part II. Amendment) Act. 1914 (4^6 Geo. S, 
a 67), a. 7. which eecUun takes effect as from the lit January, 1915. 

(Ik) Nationni Insurance Act, 1911 (1 6: 2 Geo. 5. e. 55), i. 95 (1). 

(l) National Inauranee (Part II. Ameodmont) Act> 1914 (4 & 6 Geo. 5, 
e. 57). S. 6<1). 

(m) See pp. S91. 692, anU. 

(o) Nationa^intuVax^ Aot, 1911 (1 St 2 GA. 5, o. 65), 1.95 (2). 

( 0 ) National Insvance (Pi^ 11. Amendment) Act, 1914 (46( 6 Oeo. 5, 
a. 67), a 6(2). 

<p) See p. 6S6, outs. * 

Nations! Insurance Act, 1911 (1 & 2 Geo. 6, e. 65), a. lOO (2). The 
form to be used in applyinf for such return of ooDtribntioos is preeeribed 
by tbe Unemploymuet Inavanoe Regulations, 1912, regulation 31. 

(r) See D. a7s. .wtc. 




Fart IV.^Uximplotkdit iKsCEAltoi. 

be mede whereby the Itbour exehange undenekee (o perform oti 
bdiAU of (be empbyer hia ^^ties iu reg&rd to uaemploraeiit 
ioaorenoe (t\ Such eo iritmgomeot» furthermore, eueblea differ^ui 
periods of employmeot, whethor it the atme or difTereot vorkim, 
to be treated as a continQoas employment of a siiigU; workman for 
the purpose ol the employer s ooutributions (t), but not for Ae 
purpose of a refund thereof (a). On ibe other hand, a work* 
man engaged through a labour exchange may ask that all the 
periods of employment during which he is employed by one or more 
eioployers with whom auch an arrangement haa been made ahull be 
treated as a continuous period ol employment under one employer 
for the purpose of bis oontributions and regulations may provide 
lor the refund of part ol hie contributions accordingly {e), 

Beci. 6.'-’ArrangemenU with Workmen*$ A$$t>ciationi for th 
Kneouragment 0 / Votunfrg 2n$urwce, 

1593. Id lieu of unemployment benefit being paid to the workman 
through the local office (a), an arrangement may be made with any 
ubsociaticilh)t workmen which, under its rules, gives unemployed 
pay to its members, being wofkmen in an insur^ trade (r), whereby 
the aaaociatiou receives periodically from the unemploymeni 
fund (/) such sum oe appears to be equivalent to the aggregate 
iiuiount wbicli such workmen would have received daring that 
period as statutory unemployment but not exoaoding 

(e) Natiooal Iniuronee Act, 1911 (1 2 Geo. S, e. 55), s. 99 (1). .Su< h 

duties would include, «.y., the keeping and stamping of insuranos books, 
it must be psrt of suob an arrangoiusoi that the employer iboll deposit 
with the Board of Trade a sum suAcieot to ooror the asUmatod aiDount 
of the oontributiona for three months, or a less period br agroeinent, 
payable by him oa his own and the workxnea'i bdalf, aodthat, failing 
sneb deposit, the employer sbaJi not recover from tbs workman bis share 
of the ooiit^myons (Unemploymeot loauraaer Regulations, 1912. regula* 
tion 32). iVworkman baa me same right ol inspoctiag bis book while 
it is in the custodv of a labour exchange as if it wen in the custody of 
the employer (t^.. regolaiicA 39). As to tbs performance by a Jalwtir 
exchange of the employer’s duties under the statutory provisiooi rclatlog 
to uationai health iosuraace, see p. 919, peri. • 

(t) Bia p. 899, ante. 

(a) ^tJoual Insorauce Act, 1911 (1 di 2 Geo. 5, c. 55), s. 99 (1); aa 
to n^di, see p. 896, mile. 

ft) Seep. SS9, oele. 

{e| National Insurance Act. 1911 (1 it 2 Geo. 6, e. 56), a 99 (2). 
ol such employers, unless ibe arrangement otherwise provides, 
is entitled to make the same deductions from the wages or other 
payments due to the workman as he would if no such arraDgemeut 
nad been made; but if such deduetiona exceed in the aggregate the 
amount that would have bees deducted if ibe workmao hid cow- 
tinuonsly employed by one employer, the workman la eutilied to be 
repaid uta cxeeas except im reneet of say eontribulsooa already tahea 
into account for the purpose of datemdiung the am sunt of unemplayacnt 
benefit to which he may MeaUtled (Unemployment Ineuraoee BegiUtioni, 
191% regulation 94). AiAosuch deductions and refunding, seapp, 8B9, 
996, eels. 

(d) See Aote (t), p. 894, ante, 

(s) Sea p. 899. anU. 

(/) See p. 909, pori. 

(y) See p. 893, <iAts» 
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tiire^-foorihi of the ftmoont of ihe pajmeoU m^de darioc 4ha1 
Aaiage period hf the aeeoeistion to each onemplojed workmen (h). There 
oattiwl^ IB'eubebinted lor this limitation on the amoont to be repaid 
periodieall; to an asaociation by Reference to three-fourth b of the 
amoont of the pay menu made/as regards any payments mad< 
by an association to its members in respect of nnemploymenl 
pf occurring on or after the 2Stb September, 1914, or such later dab 
Tolonit^ ^ been fixed by the Board of Trade in any pariiculai 

lofortnce. case dter eonsultation with the aasooiation eoncerned, the reatric* 
— tion that the Board of Trade shall not make or continue any sncl 
arrangement with an association unless they are of opinion ihai 
the payments authorised by the rules of the association to be made 
to its members when unemployed (inclusite of any payments ir 
respect of which a refund may be so made to the asBociation 
represent a provision for employment, as rcBpects sach of iti 
members as are workmen in an insured trade, which is at least one 
third greater than the statutory unemployment benefit (i)* Ai 
association^ may enter into such an arrangement uotwi tbs land iu{ 
(hat persons other than workmen can be members, pr^rided it i; 
substantially an association of workmen 0*)* 

TraaCmenl of ifi94. The governing body of the association entering into sueb ai 

cMtribnciooi. arrangement may treat the statutory contributions of its member 
due by way of compulsory insurance {k\ or any {Art (hereof, us if tbs; 
were part of the subaeriptions payable by such members to Ih^ 
association, and may reduce the rates of thoso members' subscrip 
tions aoeordingly, anything; in tbs rules of the aaeociatiou to tiu 
contrary noiwithstandiug (0. 
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For pQrpoMfl of aoemptoj^moni innrADM, the imount of u|7 
8Uffi whidi, iu the ahsenoe of rq arr^gemeot as aforee&id, woa!d 
have beeo paid to a workman by .way of oneaploymeBt Innefltvm) 
ifi deemed lo have been eo paid (a). 

Qaestions orisiug nnder tlie ^regoing pron&ion ure referred to 
insurance officers, courts of reforeee,or the umpire (o) under Board 
of Trade regulations (p). 

1695. There tnav be repaid oot of public funds to any asHiiciatinu 
of persons not trading for profit, which gives unemployed pu; to its 
members, whether workmoD in an insured trade(g)or not, a pro* Vn^An. 
portion, not exceodiiig ono*iixtii, of the aggregate amount which 
the association has expended on such payments daring the pro* 

0 (tding year or other prescrilied perioil,exclusive of the sum. if any, 
repaid to the aseociatiou in respect of such period in pursnaoce of 
an arrangement as above mentioned fur |«iying unemployment 
benefit througl) the association (r). 

Wheia it apiioars to the Bo^d of Trade that tlio rules of any 
association cnaule persons when unemployed to obtain from the 
assoemttun, or from the aasuciation and the unemployment fund 
togotlier. paymeuu at rates not exceeding 17i. a weok, the sums 
which might otherwise I^e rojiaid by the Board to the aaeooiatiou 
under tho aI>ove nrovision are subject to such reductions (if any) 
as the Board think judt(ii). 

Where the association is an association of workmen with wlii 'h 
the Board of Trade have made an arrangotnent in lieu of paying 
unemployment benefit (/) and the highest weekly rate of uneiuploy* 
ment payment (inclneive of any jiajment in resiioct of which a 


{m) See p. 893, ants. 

(n) Nalitmo] Insurance Act, I9U (I 2 Troo. 6, c. 6Sb i. •106(1) i 
Nslioual InMa&va (Part H. Aaiendruent) Act. 1914 (4 4f C(ieo. 6, o. 67), 
s. 13 (2). W 
(s) See pp. 901 isg., pyH. 

(p) Natiooai iusaraace Act. 1911 (1 4( X Geo. 0. e. 56). i. J05 (4): 
Naiioosl imaraara (Pert 11. Ame&Uneat) Act. 1914 (4 4s 3 l>eo. 5, c. 5?]. 
s. 13 (3); Me L'jiemplojiDent liwura&ce Kegalatiocs, 1913, rrgolatioo 19. 

(?) P* 

(f) Atiouai losoraaoe Act, 1911 (1 4( 3 Geo. 5. o. 56), e. 105 (J)| 
National Insurance (Part lb Amendmeat) Act, 1114 {4 & 5 (ieo. 5, o. 57), 
H. 14 {1): and see p. 997. anti: see also title TtaPB skd Tbadi Uwiovs. 
Vol. XXVJJ., p. 571. The UoeinpJoyment losiiranoe RegnlatioBi, 1919. 
regalatioikS 27—30, as arnonded by the Uuem ploy ment losaraoee(Sopple- 
meniary) IteguJatipDs, 1013. prescribe the form in which applieiUion for 
each repayment unit be made, and Reform of annaal returns of psymeDts 
to members: provide that no repayment may be made in respect of 
payments rnsde otherwise than for unemployment, or la respect e{ pay* 
meote mads to a member unemployed by reason ol b«ng engaged la a 
trade dispute, or while siok^^perannaaisd. or tsmpoisaTily euspsMed for 
disciplinary reasons, or intreepect paymemti made to any menber to 
provide him with tools or to eaable him to travel to or in asanh of a 
sttuj^n ; and determino^at any goeetiou arie^ aa to the asotint of 
repayment ebsll be referred to the umpire for detiiion. 

(f) NstioAsl losnranre (Part II. Amendment) Aot, 1914 (5 Is 5 Geo. o, 
* e. 67), 1 .14 ay llie irmit of I7s. may be varied witfa wy variatioo of 
tbe rate of uncmidoymeDt bsaofii (iHd.). ** * 

(I) »f>9 p. 897, oiOs. ’ 
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refund aej be made M ibe laiociation) ie less thsu 13f.» tiie 
whole amouni of repayment under soeb arrangement is not to 
be exeloded, but such part only as bears the same proportion to 
the whole amount as such bighedt rate of weekly payment bears 
to 18i. {%). 

6ict. 7.— f'innucial ProtUi^iu, 

1596. Unemploymeat benefit is met out of a fund called il)a 
unemployment fund, which ie made up of the contributions of 
workmen and employers^ together with an annual contributiou 
from public funds paid by the Treasury* equal to one^third of 
the total contributions received from employers and workmen 
during the year(v). A charge is also made on Ibe unemployment 
fund in respect of costs of aaminiitratioD. not ezceeding one-tenth 
of the total contributions of workmen and employers paid into the 
fund: ibe 1)010000 of the expenses is paid out of voted moneys ( 4 ). 


AUTincM by 1597. TreASury may advance out of the Consolidated Fund on 

security of the unemployment fund any sum required to discharge 
the liabilities of that fund up £8,000,000(6); and if whilst any 
part of any such advance is outstanding the unemployment fund 
appears to the TretuiUry tu be iusolveot, the Botvrd of Trade must, 
on direction by the Treasury, make temporary mcKlificutions in the 
rates of contribution or the rates or perioas of unontployrnont benefit 
to the extent necessary to secure the solvency of the fund (c). 


UeTitloo of 1«88 The rates of contribution may be revised every seven years 
in resimct of any particular trade or branch thereof (d). 


(«) Naiicoal JaHuratu'CtPart ii. Ameudmcnti Act, 1^14(4 A 5 (Jeo. 

0 . 57), S..14(l). 

(e) Nstionai Insuraaoo Act, 1911 (1 & 2 Coo. 5, 0 . 56],^|. 85 {{), (6), 
(lb Aa to tbe calcuhvtioD of tl)e contribution from pHBc funds, Fce 
Nationsl Insurance (Pari Jl. Amendment} Act, 1914 {4 tt 5 («eo. 5, c. 57), 
•.4(1). Tbs food u audited by tbe Comptroller and Aaditor-Genorai 
{Kational losuraace Aoi, 1911 (1 & 9 Ueo. 5, e. 55). i. 92 (2); toe title 
PAJOiaMBVT, Vol. XXh, p. 5S4). Any moneji fornuag part of the fund 
may be paid over to the National JJebt Oommiaaionen and b|k them 
invested (National Innursnce Act. 1911 (1 St 2 Qeo. 5, e. 55), s. 92 (5) ), 
UiA see BeguiatioDi dated the 12th Aagtut, 1012 (Stat. R. & 0,1912. 
p. 10 4S), as to sceh payment over for investmont. 

(o) National l&suraooe A el, 1911 (1 4; 2 Geo. 5, 0 . 55). s. 99 (2). See 
also National Insurance (Part 11. Amendment) Act, 1914 (4 5t 0 Get). 5, 
^57). a. 4 (2). 

(5) National Insuraoce Act, 1911 (1 & 2 Geo. 5 , 0 .6^. s. 93 (1). This 
is a provisiou made in view of the possibility of an exeeptionslly ssTore 
depresi'oa of trade which might temporarily exhaust tbe fund. 

(c) IM., s. 93 (S). 1^)0 wetUy rate of benefit must not be reduoed 
below 5#.,Bortberiiesof oontributioo iaoreasedbTBOfetban Id., sndsny 
iurteasa nnit^ equal as between employer! ndworloDeo (ibi^). Any 
order making snob "modification must be laid before Parliament {ihid., 
s. n (4)). Aa to borrowinge by the Treasury for the purpose otathe 
1^, see tSid., a 93 {5)--(7). 

(4 ikid.. 102. Su^ revisioo most be by special order, as to which see 
aete(m). p 901, peri. ^*Ths rates of oontribution most not bo iamaacd by 
Dorelkan apeenysWovetbe rates laid down in Sehed. VII1.. nor nttitsocb 
variation be sueAual u between employers and workmen (ML, s. 109). 

«• 
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Srct. 8 .— 

8CB-i^£LT l.-Tk9 Beard 0 /Trftdi. 

1599. The eentraJ aatboritjtor the adminUtration of unemploy* „^,TT « 
meat iaeurance u the Board of iTrade. Snbject to Treasury cooewt 

aa to nombere, the Board appoint! loauranee oiTicers and the 
other neceeaary offieera, inspectore* and !ervanU(f). but not the 
umpire^/), who ie appointed by the Crown 0;). The Uuard makes 
regulations (or carrying into enect the etatutory proviHioiM lui to 
vnemploymeDt inearance, which regulations have effect as if en^icWd 
in the statute (h\ but any such regulations must be laid Imfure each 
House of Parliament* by which they may Im anunlleil (0* Tiu) 
unemployment fund (i^) is oontroUe<l and nmnaged tiy the Boanl {i\. 

For oertoin purposes the Board may make special orders 
namelyf for excluding certain occupations from the list of insured 
trades (n), and, with the sanction of the Treasury, and prorided tlinl 
the order is not negatived by Parliament, before which it roust Ik) 
laid{o)* for revising rates of contributions (p) end extending com* 
pulsory insurance to other workmen and other trades (i}). Tlio 
President. Secretary, or Assistant Secretary of the Board, or any 
person authorised by the President, may act for the Buavd (r). 

8us*Secr. o/ I'hmt. 

1600. To the umpire (t) is referred, for final decisioD, at the request 
of the court of referees (f), any question at issue between the court 
of referees and the insurance officer (a) os to the determination i of 


(€} Kstioasl Insuriuice Aut, leU (J A 2 iieo. S, c. OS), s. SV. 

(/) As to the uiapire'i powem, too tbu text, infra. 

(o) Kstiona) Iniurooce Act, 1011 (K & 2 (ico. S, o. 56). i. 80 (1)» 

(1) /6id.,i. 01 (1). 

[%) 01 (3). 

(k) 8<s p<#00, nni$. 

(l) Nstiotnl (niuronoe Act. 1011 (1 & 2 Oc4. 6, e. 55). s. 02 (1). 

(si) The procedure for mskiii^ spiicial orders bss been sdaptra from thas 
preeeribod fa the Fsetory sad Workshop Act. 1901 (1 Kd«r. 7. o. 22). for 
tbs purpose of mski&g ngultUoas under that Act, as to which see title 
FACtOBK£8 AKD SuoFS, Vol. XIV., f. 481 (Nstfeiiid iDsamoco Act, lOll 
(1 4( 2 Geo. 6. e. 56), s. 113 (1) ana dobed. IX.). Special orders may be 
retoked. varied or smeuded by other speeial orders luade in like naunor 
at the origiDol order (Nation^ Insuraaee Act, 1013 (3 4( 4 Geo. 5, c. 37). 
as. 40 (1). 43 (2) ). For the rulM for the condnet of inquiries with resard 
to special o^en. see the Specif Exlenxioa Order (Uaemploymrnt 
iftturance) Rules< 1914 (8tat. K. 4t 0.. 1914. No. 73)). 

(o) National Insurance Act, lOU (I & 2 Goo. 5 . c. 55), s. 104 : and aoc 
p. 8S0. ants; Special Exclusion Order (Unemployment iBsorance) ilulei, 
1912 (Stat. R. k 0., 1912, p. 1000). In thw case the provisions of tUb 
Nationil Insurance Act, 1911 (I & 2 Geo. 5. & 55), s. 91 (3)rsa to tbo 
layint of regalatloDs before Parliament apply (itid., ». 104.113 (2) ). 

(s) National InsaroneeaAet, 1911 (1 4( 2 Geo. 5, a. 55), i. I13»(I). 

(p) fM., s. 102 \ and tee p. 900, oafs. * * 

(s) National losuroaoe Act. 1911 (1 di 2 Geo. 6, e. 55). s. 105 * and see 
p. U7. oats. 4 

(r) National Insnrance (Part II. Amendment) Aet. 1914 (4 k 5 Gey. 5, 
«.57),al6. . • 

(i) As to Ui« appolnioeot of the uri<;>in\ ecu tbe Uii, supra. 

(0 Seo p. 902, post, ^ • 
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claimB(4). The Board of Trade may also make regalatioas for 
gi^g employers and workmen and the Board iteelf an opportunity 
of (Staining a decision by the umpire on any queetion whether 
compulsory insurance applies to a^y workman or class of work* 
men (6), and (or matters consequential upon any eueh decision (e); 
and for referring to him any question aato the amount of repayment 
to an association through which nnemployment benefit is paid (d). 
The decision of the uiiipire on any question whether a tra^e is an 
insured trade (e) or not is oonclusiTe in proceedings and prosecations 
under the Act(/). If no decision has been given, and a decision is 
neoeasary for the detonuinaiioU of proceedingR, the question may be 
refened to him for decision (p). 

1601. Courts of referees oonbist of a chairman chosen by the 
Board of Trade and one or more ummbers representing employers 
and an equal numl>or of memlwrs rapresentiog workmen, the 
members in each case being chosen from panels ennstituted by the 
Board (or different districte and trades or groups of trades (/i). 
Board ol Trade regulations provi<le not only for the constitution of 
courts of referees (i), but also for the reference to referees chosen 
from the above-mentioned panels, for consideration and advice, ol 
questions bearing on unemployment insurance (t). 

(n) Nsiionat insorAnee Act, 101) (1 &; 2 Geo. 6, c. 55). i. 8S ()). 

(S) /S^.. A. 01 ()). Tbr UeeoiplcijnieDt luAurAUM(UjQpirc) RegalAtioDA, 
1012 (8ut it. Ai 0.. 1012. p. 1023), make provUion for the dectiicn by 
the umpire of questions wbetbereentributions are payable. The applica¬ 
tion must be in the prescribed form, and may be made by aseooationa 
of employers or wi^rkinou. The umpire may be asked to roviao any 
previous decision. Unlres the qoeitjoQ does not admit of reasonable 
doubt he must givo public noGce in the lit^ard c/ Trnd^ Journal of the 
application, and representntioni in regard thereto may be made by parties 
iiitorssted. and snen persons may be heard before him. 

(e) National Insuratioe Act. )9)1 (I & 2 Geo. S.c. 65). s. 91 (1). 

a /Sid., s. 106(1); Unemployment Insurance Regulations, 1912, 
alien 19 ; and see p. 899, nnU. 

(e^ See p. S86, anU. 

^ National Insurance Act, 1911 (I 2 Geo. 5. e. 56), s. 101 {6). 

(y) Ibid .; Uneinploymeiit Insurance (Umpire) Regulations, 1912, 
re/hilation 7. ^ 

(b) National Iniuraace Act, 1911 (I & 2 Geo. 6, t. 66), a. 90 (1), (2). 
The obairman and memben may be paid remuneration, and peraoni 
attending before them may reodve traTcUing and othtt allowanees, 
including oompenaafion for loss of time (tStd., s. 90 (5M. 

(i) IStd.. a. 90 (3). Tbe term of ofRce of a panel in the case of the 
first panels is not leas than one or more than three years, and in the case 
o9 snbsequfmt panels three yean; memben of a panel repreeenting 
employers are appointed by the Board of Trade, while those representing 
Workmen are elected by ballot by the workmen in the tradee ooneernea 
Casual Tboaneies may be filled by the Board, which also deteriniosi ^e 
numbers of the rarious panels (Unemployment Insurance Regulations, 1912, 
r^ulation 20, as acfiendsd by tbe Unemployfoent Insurance (Supple¬ 
mentary) Regnlations,. 1914k A oourt of referees oooiiiti of the chairtoaa 
and of one person drawn from the employers' nancl and one from the 
workmen*! panel, each member of a pane) b^g, so far u possible, 
summoned to serve in turn. The ohainnan must not be a member of 
the trade or ^np of tcadea repreeented on tbe panel (Unemployment 
Inenranee Hrgulationi^ 1918, regulation 21). 

(k) Nation:d iaeQranee Act. 1911 (1 A 2 Qto. 6, c. 66). e. 90(4): 
flaeinploynent lojoranee Regulaliout, 1912, regulation 22. Tbe chair- 
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1602. All daims for aaemploTment benefit (0* uid all qaestiosi 
arifiing in coDneiiao with each oiainu, incladini; queetiooi whether 
the statutory conditione(m) are fulfilled oreouiinue to be fnUUled 
by tbe workman»or whether th^ ie any disqualification (n) in the 
workiuADt are determined by insurance officers (o) appoint^ for the 
variooi areas (a). 

In ^y case where unemployment benefit is refused or stopped 
or is not allowed to the amount claimed, the workman may require 
the insurance officer to report the matter to a court u{ roforoos, 
which, after consideralion thoreof, must make recommend alio tie on 
the matter to the insurance officer (6). If the insurance officer agreee 
with those recommendations he is to give effect thereto; but if he 
disagrees, he must, upon request by the court of refei eas, refer tbe 
matter to the nminre(c) for final and conclusive decision (d). The 
insurance officer may also himself refer any claim or question to 
the court of referees instead of determining it himself (e). 


1603. An iiiHurance officer, umpire, ur court of referees may, on 
new facta, revise a previous decision or recommendation, when 
the revised decision or recommendation taki^ effect as if it were 
an original decision or recdnimendatioo, without prejudice Vo the 
retention of any benefit received under the provimie docision or 
recoraniendatioD (/). Where a docisign by the umpire that con* 
tributions are not payable in respect of auy workman or class of 


cn«u ui the court of referees Is, nominally, chainiisu of tbe meetiuitof 
referees (iMd.)* As to procedure, coe National JnsuMnce(rartn. A * nd- 
meat) Act, 1914 (4 Ac 6 Geo. 6. e, 67), i. t 0)» and Unemjdojmont 
Insuranco (.'^aijplcruentaryl Regnistions, 1014 {regulation S). 

{ 1 ) See pp. KIM tiMf.. «ale. 

im) dee pp. K92, S03, ante. 

(fi) Sec p. S93, ante. 

{ 0 ) Nsticnal Insuraflcc Act, )0U {1 & 3 Geo. 6. o. 66), i. S8 (H* 

Jtnd., s. SD (1). 

(6) iM.. s. AS ii) (h). Tbe workman Cfiiuii give uotice requiring suob 
report witlun twenty, one days from the eomujunication of the inearance 
officer's dKiBiou. The Boaxil of Trade nay ex tend the time (National 
in6uraoce (Tart 11. Amendment) Act, 1014 (4 6 Goo. 6» c. 67), s. 3 (2)). 

Before it is considered by tbo court of roferoesHbe cUairmau may refer 
such a matter to represeutativea of euplojcrs and workmen reepeelirely, 
drawn from the panel, and raiding in tbe workman's neighixiurhood, for 
previous examination and report (Unempluyed Insurance Regulations, 
1912. regiilation 21 (6)}. 

(c) Sec pp. 901. 002. an(€. 

(d) Xauoaal Insurance Act, 1911 (1 A 2 Geo. 6, e. 66), e. 62 (1) (a). If 

the court of referees bas recommended tbe sKowance of a clsiio, and the 
insurance officer refers tbe matter to tbe umpire, tbe workman is entitied 
to receive unem ploy men t benefit as froui tbe date of tbe recommendation 
nntU tbe umpire determinea the cUiin (ibid., s. 91 (1) («*): National 
Insurence (Part 11. Amendment) Act, 1914 (4 A 6 Geo. 6, e. 67), a 2 (2); 
Unemployment Insurance (Supplementary) UegulAtions. 1914r r^uia* 
tfon 4). ^ * 

it) National lusursnee Act. 1911 (t A 2 Geo. 6, e. 66). S.*M (1) (b); 
National Tosunnee(Parall. Amendment) Aet,I914{4 A 6 Gao, A e. 67), 
a 2 (4). Tbe Arbitration Act, 16S9 (52 A 53 Viet. c. 49), does not sppJy 
to proceedings before tbe umpire (Nationa! Insurance Aft, 19)1 (IAS 
Geo. 6,c.66).s.«A(3)) „ ^ 

(f) Ibid,, I. 9A (2): National Insurance (Part 11. Amq^ifi&ent) A«ti 1914 
(4 A 6 Geo. 6, c. 67). s. 3(3). 
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workmAa hu beeo revereed hy him, ooDtribatioQi Are only payAble 
froi^ the date when the deeieion waa io revised (g), 

V 

Sus-Saot. 

1604. Inspectors Appointed by the Board of Trade have powers ol 
entry apon any premised other than a private dwelUng-houBe not 
being a workshop, if there are reasonable maods for soppering 
that any workmen in an insnred trade are there employed, for the 
purpose of aseertaining whether the foregoing atatutory provisions 
are bein^ eomphud with. They may also call for documents and 
information generally (h). 




Failure to 



Sect. 9.— and Civil PtuKrciiingi. 

1605. False statemonts or false representations knowingly made 
by any person for the purpose of obtaining any unemployment benefit 
or payment for himself or any other person, or of avoiding paymentR 
required to be made under the statutory provisions relating to 
unemployment insurance, or ol enabling any other person to avoid 
them, are punishable on snenmary conviction with imprisonment 
up to three months, with or without hard labour (i). 

1606. Failure to pay any contributions due, or non-compliance 
with any of the requirements of the statutory provisions relating to 
unemployment insurance or the regulations mode thereunder, are 
punishable, on summary conviction, by a fine not exceeding ^10 
for eacb offence, and also by liability to pa^ three times the amount 
of any unjiaid contribution up io a tuaximuiD of X'5. >Vhere an 
employer haa been so convict6<] tor failure or neglect to pay any 
contribution, evidence of failure nr neglect to pay other contribu¬ 
tions in respect of the same workman during the year preceding 
the date when the information was laid may be given, but notice 
of such intention mum be served with the summons or warrant. 
On proof of such failuro or neglect the otnployor is liable to pay to 
the unemployment fund a sum equal to the total ol all his unpaid 

contributions (y)« • 
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1607. The consent of the Board of Trade is necessary for the 
institution of the above proceedings, and they must be commenced 


(s) Kationo) losuraace (Part II. Amsadioeat) Act, 1014 (4 4^ 5 Geo. S, 
e^ft),s.3(2)). 

(A) National Insurance Act, 1911 (1 &: 2 Geo. 5, e. 56), s. 112. There 
are {^nalriat for wilfully delsyiagor obiinicting an ineprotor in the exercise 
of lui duties e. 1 12 (3)); and the ocenpier may require (he inspector 
to produce his ecitifloate of appoiatment in the prescribed form before 
admittiDf him 112 (5) ). The fom of^the certificate of appoint* 

meat of on losMtor if preaeribed in the Inspeetcn' (UsemployiaeDt 
lasurscee) Refulutioin (Sut. B. 4i 0.. 2919. p. 1031). 

(0 Kstional Ifisuraoee Act, 1911 (1 A 3 Geo. A, e. 55), s. 101 (1). 

S /Hd., 1 . 101 (2); NaricAal Insurance (Part !I. Amendment) Aet, 
(4 A 5 Oeo. 0, e. 57), a A (1). Such paymeuU are (rested as 4 
* sAtisfaettoa of the nopsM coaUibations. sad io the latter osse the employer 
csonot iweovn from •the wo^mao the workiaso'i portion of such eoo* 
tribotioas (sbiA). < 



Pa&t IV.—UKUrLOTicnT hftmASfoz. 

witUa three monthe of the dete whtt knowledge of the offenoe ie 
obUbed hf the Board(k). • 

1609. The Boerd of Tradejmey recover by civil proeeedingir 
as debU doe to the Crown, ai^ sums due to the ooenployment 
fund (i). Any unemploment benefit received by atiy person to 
which be wus not entitled is similarly recoverable (tn). 


Part V. -National Health Insurance. 

8ucT. l*fr»oni. 

1609. Tlio statutory provieions relating to national health insur- 

anee have reference to two classoe of ** insured |)orsone/^ namely, 
cempuleorily insumd |>orM»nii, honsin re/em><l to as employed con* 
tributors/* and jwrsons who are vidiinUrily insured, honiin retbrnnl 
to as voluntary conlrihulorH"(H). * 

Sjict. *2.—f V»nlr/6ufori. 

SUJl•^<SCT. l.—Ttrurntt /r««Nm/. 

1610. With cerhiiii exceptions (o;, compulsory hoalth insurance 
iucludcH within its scope, as employed contriliutors, all pi«r>^on8, 
male and female, whether British subjects or not, who an of 
the age of sixteen (;i) and upwards, and are employed the 
ihiited Kingdom under any contract of sorvico(< 7 ) or apprentice* 
Hliip(r), whrthi*r written or oral, expreseed or implied (s). It is 


(&) Nstjonal liirtursiice Aet. lOU {I it 2(jeo. G, c. 66). s. 101 (3). 
iUl (4). 

(») Ihid.t I lOl (G). 

(a) Ibid.,*, i. ’fbe Kuibeal luHurunce ^ci, 1913 (3 & 4 Oeo. 6, 
c. 37). auctidiug ilie principal Actol lUU.Juilariw it relates to uaikiD^ 
bealtii iosiiraiue. vsk sppoiJiied tu eenii* into operation ou 1st Sepi^tmlwr. 
ISIS, or such other date, not later tliau IGUi .Isj^ary. 1914. as the Joint 
Oommiltee might bj order appomt: toe the National liisuraoe^ Aet. 1913 
(Dates of Commencemeut), Order, 1913 (Stat. E. A 0., 1913, No. 866). 

(o) See pp. 907 el peti. 

(p) A person is dceoed not to hare attained that age until the oommeoce- 
uient of the auoiveraarj of the day of hit birth, and so with regard to other 
ages (National Insurance Act, 1911 (1 AS Geo. G, t. 66), a. 79). As tv 
b^h eerti6cates, see note (r), p. 889, osA, wbicb it equally ^piicable 
here. 

( 0 ) As to the nature of a contrael of service, see title Mastek amd 
? :irAKT, Vol- XX.. pp. 64^70. • 

) For the deAnltion, eee ibid., pp. 71. 71 

(j) Nstiona) Insuraaoe^ei, 19)1 (1 A 3 Geo. ^ e. 66). S-lfl), (8), 
Sob^. X., Port 1. (a). Ordinary fu]|j>ljceated <^rate8 of tbe Clian^ of 
£nx)aad and probationary ooratea bolding a temporary licence (Be Kaefonof 
InnurMff Aei, 1911, As ^wplv^nieftl of f'hHtck of Attend OwraAs, {1918J 
2 Oh. 663), miiiUtera of the Coited yethodist Chureh and minlsten under 
proba Ion of (he Wesleyan Methodist (Hiurch (Bs BmfUrfwmipf MiniJUn 
• of iko IniUd .XslhadMl Ckitrok, Bo Employnoni of M%nui4n (siufer Pfobe* 
fM) of lie ITitle.vM Motkodiot Chunk (1912). 109 L. 1. 143). SAsistaat 
miAisleri and student miMionaries ta the<'!barcb of Scotland and the Uuilod 
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6 bot* I. im mi tonal whether a person so employed serves under one or mm 
laitored employers, whether he is paid by the employer or some other 
CestrlbQ* person, whether the mode of payment is by tune or piece or other* 
* Xm . wise, and, sare in the ease of an apprentice, that there is no money 
payment at aU(0* Such compolsonly ittsured pereone include the 
maBler and crew of any ship registered in the United Kingdom or 
of any other BritiHh idiip or vessel of which the owner, managing 
owner, or manager rr«ideBor has his principal place of business in 
the United Kingdom(»); outworkers, that is to say, persona to 
whom articles or msb'rials are given out to be made up, cleaned, 
washed, altoretl. ornamented, finished, or repaired, or adapted for 
sale in their own homes or on otisor prt'inises not under the control 
or managomoDt of the person < here deemed to be the employer (to)) 
who gavo out the articles or laathrials for the purposes of the 
lattor'i trade or business, unless excluded by a spociai ovdert'u); 


Free i'burch of Hcctlaad {8cpUii\ /marunrs ComwiiiiOHer# >. i'hmthoj 
Scotland, [l9Uj S. C. 1C), members of the medical stag of infirmary 

v. Kdiubttrah A'ovsf Infirmary^ (1013] 
e. C. 7Sl).anikofUcorrtot utmr law unions in'IrnlaDd {lu yationni iMinanct 
Aei, 1911 {OfficoriofitoHik Ihthlin t.’am),|l9i3) 1 1. M. 244) do not require 
to bu iuiiurcd. lu nonoof Lliesecw^osis there acoutrarc of serricr. On 
(h<* oilier hand, lay miMionariesia the l.liurcb of Scotland or the Uuited 
Free ('burchof Scotland {6coUi$h Inonrancc Commisiionorc v. CKurthof 
Scotiaiul, supra), sad pupil and mimitorA iu National ScliooU in 

Ireland {Ho yatianal ItuHranoo AH, 1911 (Pupil 7>ncAer# and Moniton), 
11013] I 1. H. 2i9).Toquire to bo injured. Aa to the moaning of implied 
conlraet, m*o title(U »k tkacx Yol. VI 1., p. 4A3. 

(i) National [nsuranco Act. 1911 (1 St 2 Geo. 6, e. 56), e. 1 (2). 
8clu«<l. I.. Part I. (a). 

(u) 7Suf.,s. 1 (2), Soiled. I.. Pari 1. (b). As to ilic epccial pro vision h 
relating to the niercanlile marine, see pp. 985 el srg.. poil. 

(w) The Comniissioners may. as ruai^ccts any outworkers or class of 
oaiworken. specify by special order tbc ficrson to bo deemed the employor 
(National Insurance Act. 1013 (3 & 4 Geo. 5. t. 37). s. 29). 

(a) National Insurance Act, 1911 (1 k 2 Geo. 5, c. 65). a. 1 (2), 
Sched. I., Part I. (o). As to outworkers, eee. further, p. 916. pott; and 
title FacrouiBS aud .Suora. Vol. NIV.. pp. 461 H sag. The employmont of 
a master tailor who maHcs gamieiits for a merchant tailor or wholeaale 
olothi&g manufacturer, the work Wing done at the minter tailor's premises, 
is ampleyment as an outworker within ilW proriaion (2to National Inturanco 
Art, 1911, Ro MmUt TrtiWtM Oalinrrirrf (1913). 29 T. L. £. 725). As to 
the procedure for making special orderA. see National Health Insurance 
(Spemal Order Inquiry) HulesfEnriand). 1912 (Stat. R. 4fO.. 1012, p. 683); 
and note (m). p. 901. onto. As to health insurance epodal oraors in 
partieular. ProTiaional Special Orders are made in aceordanoe with the 
proeednre established by the National Health Insiiranee (Special Orders 
*Aoeeleration) Order. 1912(Stat. R. Is 0.. 1912, p. 638). and the National 
Healthlvnrance(8pocialOrdcrsAccf)cTatioD) Order (No. 2) (Slat. R. &0., 
1912, p. 63d) made under the National Jnauraaoe Aet, 1911 (1 5i 2 Geo. S, 
a. 55). a 76, and corttinoe in forca only until «a Special Order has been 
made in aooordanee wt^b tbsd.. a. 113. Sched. IX. (Stat. R. k 0., 1912. 

6sii, o.)r Bj the Itational Health Insurance (Outworkers* Rioluaion) 
Order. 1913 (Stat R. k 0., 1918, p. 775). blind /imons to iriiom work is 
given out by or oo behalf of any charitable or pbilaothropio institution, 
anii who are vjt wholly or mainly dependent for their UveUhood on their 
eaninff in respeot of'inat work, are excluded; and by the National 
Raahh Insurance (OtftWorken* Exolnsion) Order, 1918 (No. 2), (1.) peiwons 
to whoaariiclee or matenals are giveo oot, but who m not tbemeajTea 

$ 
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per«os8 vho in the Uoitdil Kingdom ply for hire with eny vehieie skt.a 
or resiel used under a contract of beiiment in conaideratioD oHbe Implored 
payment to the owner (for this nurpose deemed to be the empibyor) CoDtrlbu- 
of e£ied sum or a share in^e earnings or ath6rwiAo(b); and • 

persons employed under any local or other public authority except 
such as may be excluded by a special order (c). Married women 
who are employed under a contract of service othorwiso than hy the 
husband (d)» and serranta of the Crown zmt otherwise eqiiaUy well 
provided for(Oi are also within the scope of compnlsory health 
insurance. For persons in the naval and military service of the 
Crown, including oificera* traioiog corps, there are special pro* 
visions (/). 

Sb T. 2. — » 


16U. The following classes of employment are exempt from Bxempaooi 
compulsory health insu ranee, namely (y), omploymiuit under tho 
Crown or any local or other public authority wliero it is certified by ^ 

the Insurance Commissioners that tho terms of employment secure ineumaoe. 
provision for sickness and disablement on the wholo not less favour* 
able than is confemnl by health insurance {h)\ employment us a 
clerk or other salaried olhcihl (t) in tbe service of a railway or other 
statutory comimny, or of a joint comnsittoo of two or more such 
coffl{)auics, wliero it is certified that tho terms of employment 
secure provision for sicknesH and disahlement not less favourable 
than isc^inforred by health iuKiirunco(/i), and whore the en)fdoy« 
mont carries rights to beDoiltN in a statutory superaimuation funil; 


mbntsutialiy «)nga|(ed in (he actual inanipnlatiun of those article cr 
material*; Mid (ii.) per*rmii to whom oriicUw onnatfnali am givou oni. 
not being ariicU^s or roatmaU whirh it is Iho irodo nr husiaeas of Die 
person by whom they srsgiroii out to manufacture, make np, cloiui, wash, 
alter, omaroent, liniKh. or repair, or Miapt for talc, arc excluded. 

(k) National Joaurooeo Ad. lOlJ (1 Si 3 Oeo. 0. e. 6S), I. I fl), (2h 
Sciiod. I., Part 1. (d): seo also title Masti * art* 8xktant, Vol. XN., 
p. S7. As to the definitiuD of a controet of bMlmeut. m title Kailmkmt, 
Vol. I., pp. 524, m. 

(c) Natioual Insurance Act. 1913 (S & 4 lieu. 6. e. 37)» i. 6. 8nch 
exclusions are mode os follows hj tbo .S'ationol Health Jnsiiraoeo (Emploj- 
moot under l^ocoiand Publlo Aulhoritica) Exclusion Order. 1914: employ* 
mrat OS cliapUiu or other misiater of religion, os a duly qualified uedkal 
proetiUonsr, as a coroner or deputy coroner, os a public analyst, as a 
public V aeebi al o r, on d os superin U ndsnt rogisiror or de pu ty su peruktenden i 
registrar. regbUrar of births and deaths or deputy registrar of births and 
deaths, and n^giAtror of marriages or deputy regutiror of marriages; * 
emplcyoiont under aeoutraet of appreulice^ip without money parmect; 
employment os on unpaid officer of any local or other public autWity; 
employment otherwise thMk os an officer orsrirant of a local or other pubue 
adUionty, not bring on employment sp«Tifird in Uie National Insurance 
Act. lOU (1 4^ 3 Geo. 5, e. 56), Sebod. I., Tart f. (a), (b), (e). or (d). 

|d) National iniunnce Act, 1911 (1 4e 2 Geo. 6, e. 66), a 44 (13), 
Sehed. Part If. (1). to the special prorifiofie relating bf tnairicd 
women, see pp. 975 M ssq . pest. $ 

(r) NatioDsJ Insnranoe Act, 1911 (1 A* 3 Gee. 5, o. 66), a. 53 (1) ; see 
pp. 993, 904. post. * 

(/) National Insurance Act, 1911 (I A 3 (!eo. 6, e. 55), e. 46;*sse 
pp. 979, 9S0, pesf. 

(§) Natiow Inavaoce Act, 1911 (1 A 2 Oea- 6, *9. 65), a 1 (2), 
fioM. L, Part 11. * 

(l) Al to the beoefite under health insaronee, see pp. 919 sf post** 

U) So, ^arsntly, exolodiag workmen from tbe exotica. 
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6 Bcr. 1 omployment m a teacher to whom the Elementary School Teachers 
Espiered (Si^Mraonnation) Act» 1898 (i), or aoj similar iutore enactment 
Ccirtrlba applies or shiUI apply; employment as an agent paid by commisaioo 
, or fees or a share in profits, or par^y in one and partly in another 

such ways, where the ]»6rson so employed is mainly dependent for 
his livelihood on some other oeea|>atiou, or where he is ordinarily 
employed as sach agent by more than one employer on no one of 
whom he is mainly dependent for his livelibo^; employment on 
an agricultural holding under the occupier thereof in respect of 
which DO wages or other money {tayinent is made, or where the 
person employed is Lhe child of or is maintained hy the employer; 
employment otlmrwiee than by way of ninnual labour and at a rate 
of remuneration excee<ling in value XlOO a year, or in cases of 
part-time service at a rate which in the opinion of the Insurance 
Cotrimissioners is equivaloiit to a rate exceeding i.‘160 for wholo4ime 
service (f); employment of a casual uatureotherwieotban fc»r the \n\t- 
jHMos of the employer's trade or Im8ine6s(m), and otherwise than for 
the purposes of any game or recreation where the persons employed 
are engaged or paid through a club, the club in such cases l^ing 
deemed to be the employer; employment of any class which may 
be specified in u bfiucial order(N) as lieing of such a nature that it 
is ordinarily adopted as subsidiary employment only, and not as 
the principal means of liveliliotnl (o); employment as an outworker 

(Ir) ei A: es Viet. c. 67 ; see title EnucsTiOv, Vol. XI h, pp. 127 4t uq. 

(l) In determining whether or not a person is employed by way of 
manual labour, it U LU au bet anti al employment that must bo regarded, 
to tbe exeluiioTi of niHoiial labour wbicn is merely ioeideotal or accewory 
thoreio. A dairymutrs foreman and a tailor's cutter are aot engaged 
on work whieli ia primarily manual labour, and they are accordingly outside 
the scope of coopnlaory health iniorauoo if iheir renmneratioo exceeds 
£160 a year (Ee Xofiowal /asuruaes Ati, 1611, Rt 7>airyraea"i ^ors* 
men and A's Ta\hT$' ruflere (1912), 107 L. T. $42). The reaoual work 
o( an arU^t. is oot manual labour: hence, neither a Utliograpbic artist, 
nor au eugruTcr engaged in the rorrectlou of half-tone engraved plates, if 
faming over £150 a year, is within the Act {Rt .YurioNnT/aiuranee id. 
1011. A'« Lilito 9 rapkK Arii*t$, and lU Xa^rursrs (191$). 29 T. L. R. 440). 
As to manual labour, soe, ffrrther, title Ksstsa skd Ssuvakt. Vo). XX., 
p. 147. 

(m) The terms of this provision correspond with those by which osaual 
Uhoor is exoluded from (he defiaitioo of ** workman in the Workmen'i 
t'ompensation Aet. 1905 (5 Edw. 7, c. 58), as to which soe I/ewAurd v. 

ri906] 2 K. B. 764, C. A.; lliil r. Begg, Tim] 2 K. B. 802, 
, 0. A. j Rennie v. Reid, flSOg) 8. C. 1061; Af'Cflrtty v. Spnati (1908), 
43 T, L. T. 17, 0. A.; title Ma$T£» IKD .'^KftVAKT, Vol XX.. pp. 166,166. 
o(a) Astothepmcodurrfnrmalunfspccialorden.sceiiotf (ia).p. OOl.uiilf. 

(o) By the NaiioDal Health (Subsidiary Employments) Consolidated 
firdcr, 1914. the following classes of employmeDt are specified as being 
of a subsidiary nature only:— (i.) Employment, involving part-time 
service only, in or about a cathedral. <!hurch, or other plaee of religions 
«i»nilup in any of ike following c^aoitios: BSolyte, t^le, bellringer, 
ntembor of the Choir, ^rgan blower, orcanist or other musician, sacriiw, 
vervv or dszton s employment, involving part-time service only, in any 
of the toDowlng eapaoitics: blble-woman, chapeC-keeper, lay prefer or 
Serlpture reader; (ii.) Employment, involving oecasiony atteadaDoe 
only. M usber/erier, orte omcer, attendant, messenger at liitiop of the 
judge or rcciiWar el oourt ; employment as a sub-peetmasts* 

remunsrated by'soalw^yment, unless the employed penon is mainly 
dependttt for ttis fivelihoM on ^ eaminp derived by him from emfdoy* 
Isent as a luh-poetmaster and readers on the average ei^teea or more 
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ham* p«rwul Mmo* in we^ in tiut emdtj; wpkymtai m n 
ooUactor or dolirmr of pootal loiton uidor iIIowaqoo giring ttMf 
tbu oi^toOQ houn* MTvioe veoklj; omploTmout, ooenpyiog ftot nbro 
thtn oightMn houro in the vook. m mmetim coarejiag PoH (Moo 
fflftili on oUtioQ femce or pior tmioo; omplormont m on oMOMar of 
tnxoo or M • ooUoctor of toM ^dor tixe AetOTeiatmi: to inootto Ua, 
inhoiritod house dutj, nod lend Ux, unleoe (ho omplu^*int«u or, if ^o 
empbTment u in both iitoheopooitiM.tha emplojme&t in Uoth fopooitioi* 
isToJ^M whole timo serrice; eniplojznoQt m a ditiribotur nf sumpo hj 
the Board of Inland Reroono; emploTmeni, InTolvinf part Uwe ior?ieo 
onJj, in the oapar.ti^ of (a) eiviliao butt-marker or look'ont man at rifle 
rangeo ujod bj meoiberi of the 'J'orriiorial Foioe; (b) iomporary drill 
iKU&ctor in the Territorial Force; (iii.) Koiployioent, involving part- 
time service onif, bj any local or other public authoritj, an a poraon 
emplored to act iu relief of gjisnaaiiiin, lavatorj, or pUygroond attendant*, 
or para comiUblea: emplojAont. involving part time oorTioo onlj, bjf a 
local or other public authority, or by any company or body rwpoujhle 
for the lighting of aor borough or other local area, ae lamp lighter or 
eilinguieher, whether tno employment does not include the duty of oleaning 
or keeping in order the lampe, unleee the person so employed » otherwite 
ordinarily employed by the authority, oomnaoy, or ouer body or perMn 
to whom the eorrioe ii rendered; eoipJoyineot, involving pirUthna 
aerrice only, by a loeal education authority or hy the man^en of a publib 
elementary icnoo! in the eleanaing cl draina, ooMjiooiA, pita, or ofltoca in 
or about aoy public elementary school; employtueot, involving atlsnd- 
aace on Sundays only, by a loeal edacation autliority in roliel of a lidiool 
keeper in a public ebmeotary eehool or by the mauagers of a publio 
elementary scnool in relief of the school keeper in the school; mn^ymeni 
by a local education authority or by the managers of a public element^ 
aebool as a supervisor of nieaLs provided in accordance with the Education 
(Provision of MeaU) Act, liKlfl; employment hy a local or other pnbUe 
authority in the removing of mow in or about any slreoU or other publie 
places, unless the person so employed is otherwise ordinarily eoidoyed 
by the authority, company, or other body or person to whom the sexvioe 
is rendered: employment, involving oocasional service only, es a maoe* 
bearer, unless the person so employed is otherwise ordinarily employed 
by the authority, company, or other body or porson to whom the servioe 
is renderod ; employment in the capacity of (a) special eoDstahla; (b) town 
crier; employment, involving part«Ume service only, in the CMaoity of 
(a) mernb^ of a fire brigade; (b) probation siAeer under the libation 
of Offenders Act. 1907; employment, mvolving part-time service only, as 
fishery officer under certain local fisbehes oommittoes and powerv of 
oonservators; (iv.) Kmployinent, involving part-time lervloe onVt (a) as 
civilian in charge of a rocket life-saving apparatai and gear conneoiod 
Ihoiewith, being the prepay of the Board of Trade: (b) in or with a 
volunteer company enrolled for the pnrpoee of working a rocket life¬ 
saving apptfstus; or (c) in koupiag a look-out in c/mnection with the 
Board of Trade liie-aaviog apparatus for wrecks or signals of distrees at 
sea; employment, involving part-time service only, by a loeal oc goicral 
lighthouse authority, or dwk, harbour, or coriscrvancy an^ority or 
board, in connection with the care or upkeep of minor li^ts. buoys, 
beacons, signals and tide-gauges; employment as a uomber of the orew 
of a lifeboat; (v.) Empleyottiton an agricultural holding rn sny of tiu 
following capacities: flower-poBer, fruit-pioker, hop-pieker, ouivn-pe^er, 
pea-picker, or potato-picker, nnleas the person was at the time of entering 
on the employment an inepied person or a holder of f eortifif^ata ^ exemp¬ 
tion granted in punnance of the Kational Inevnnce Aet, 1911 (1 fls 2 
Geo. d. n- fMl), i. fil; employment on an agriflnltnral holding aa bop- 
tyer; (ri.) Employment involving part-tiine service only, in or about 
a theatre, music ball, or other pla^ of public eothrtainment, (a) as bar 
attendant or programme seller, unless the person so emplo^mi is other^tia 
ordinarily employed by the authority, company, or other or person to 
whom the service is ren'lcredj or (b) aa supcmumee^nnlaai he is other¬ 
wise ordinarily ei^ogod in or abooi the theatre, mnaioMl, or '^iher plaoe 
of public entertainment; or (e) as check taker,dreaser,Symao,liakmau^ 
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6 ICV .1 where (he persoa to enplojed ii (he wife of Bn insarod Mrson and 
iBudsfed ie,Do( wholly or niBiiil/ dependent for her Urelihood on entli 
emplojmeot (p); employment aa a member of the crew of a fiebing 
veasel where the membra of such ^ew are remunerated Ly shares 
' in the profits or groA earnings o{ the working of such vessel in 

aceoi^ance with any prevailing custom or practice at any porti it a 
special order is made for the parpoM by the Insurance Commis* 
sioners (g); emplc^mcnt in (be service of the husband or wife of 
the eu)ployed person. 

Rcmetsl o( 1612. The Insurance Commissioners may, with the approval of 

cieaptioni. Treasury, provide by special order for including amongst the 
persons to whom compulsory health insurance is applicable, either 
conditionally or unconditionally, any persons engaged in any of the 
foregoing exceptol employment (r). 

ojoney laker, properly man, etoge hand, or u^or; (rii.) ErtiploymeDl, 
involving only oocMiooel eervoto or serrioe ouUide the ordinary Lours 
of work, M secretary or dork of a socicly, club, philanthropic institution, 
s^oo], lo^ pension coomitlc^ or otlierwlse in Ibe porforjuance of clerical 
duties : emnloyjiicnt, fora i^oriod not etceedirig one day on each oocaeinn, 
M an occasional helper to, or aubititaU for, a weaver regularly employed 
lA a ooltoQ, woollen, or worsted niUI, whCH the omploytr of the weaver 
pays DO wages or other pocuoiarr remuneration, in resp^i of the employ* 
roent, to ^o persoa so omployod as a helper nr substitute; einiiloyioeiit 
as a toiUcor. Uiat is to say, us a person engaged in milking, unless the person 
so employeil fs oth<aifrtsit ordinarily omfdoyed by the autljonty, ecnipajiy, 
or other bo<iy or peraon to whom tiie service is rendered; eiiiploytneut 
ID the dolivury of milk or newspapers, where the employment is not 
oontinuod later than 9 a.m., unlow tlie person so employ*^ is otlierwise 
ordinahly employed by the aulLority, company, or oiner body or person 
to whom tlie service is ren<lcrvd: employment as a caretaker, where no 
WM^ are ]»aid or oilier money payioeDts are made; etnnloyment, in* 
vomng pari'Ume Herrjew only, in the ci^acity of (a) member of a town 
band, (b) polihoal agest, (c) water bailiff; eraidoymenU involving part* 
time serrice ooly. in r^iug to the blind. jBy the National nealth 
Insuraaoe (Subaidiary Employment) FrovisioniJ Order, 1914 (No. 3) 
(btat R. & 0., 1914, No. 1323), there is similarly specified eruployment 
involTiog part-time serrice only, by an approved society or a branch of 
an approved sooisty, as a sick visitor. 

(pi As to the definition of *'outworker.'' see p. 906. anU. This class of 
employment has by spee*^ order under the National Insurance Act, 1911 
(1 & 2 Geo. 5, 0 .66). 1 .1 (t), been made au emplomcnt to which compulMry 
health Insurance applies; see note (r). infra, where a marriage has to be 
proved for the purpose of national insurance a certificate of marriage is 
obiaiiiable for U. on application on the prescribed form, which fom is 
obtainable gratis from the person having the care of the register (National 
Insttrance Act. 1913 (3 & 4 Geo. 6, e. 37). a. 35; National losurance Act, 
ttil (1 & 2 Qco. 5. fi. 55), s. 114; and see title Rroiatratiok ofBirtu.s, 
MAiiuAGna. AND OwATKa. Vol. XXIV.. p. 450); for form of requildlioo. 
wee Order of the Local Govemment Board, dated the 18i1i August, 1913 
(Stat R^6t 0.. 1913. p. 1006k 

(tf) The National Health Inauranoe (5hart Fiahemen) Order. 1913 (Stat. 
R. It 0.„1913, 779makes such apedal order with regard to such employ* 
nant at any within the Umitn of the porta of Pensanee and St. Ives 
fit defined JO the Ordar in Council of the 24tb March. 1909 (Stat K. & 0.. 
I9i% p> 256), under the Merehant Shipping A6t,^694 (57 Is 56 Viet. e. 60). 
a. makittr regulations for tiie registry, lettering and nnmbedni of 

Bftth sea fttUog boats). 

(r) Nations] Inannilhe Act, 1911 {\ h i Geo. 5, e. 55). a. I (t). A 
aurM WDmAH in employment as an ootworker is deemed to be 

a person emple/eo within the mcanmg of the Nstiona/ /osurance Act, 
9111 (1 Is f Geo. 5, & 56). Part ]., notwithaUDding that ahe is the wile of 
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1613. A person ciherwiae within the of oompuln; beiitti 

insurance is entitled to an exemption cartincate on provina that*lia Iwtovil 
is either in receipt of any |K*^QAion or income of the annuel valta of Ccitrlbn* 
£26 or upwards not dependentfnpon hii personal oiertiona» or is i 

ordinarily and mainly dependent for hu H^enood n^n some other ovtltmUof 
person, or is ordinarily and mainly dependent for his livelihood on aenptlM. 
the earnings derived by him from an occupation which is not 
employment to which compulsory insurance applies(t). ^ 

1614. Persons above the age of seventy are not required (o 

become iiwurwl (f). Mteniy. 


SecT. 9.*^ {Vdantery , 

1615. Persons of the age of liiiteen to seventy («) may he insured pondiu««u 
as volaiiUry coiitrilmtorB provided that they satisfy the follow* i>efi 2 tii«d. 
ing conditions, namely: they roust not be i)ersona to whom corn* 

palsory health insurance is applicable; either they must besngaged 
in somo regular occoi^alion and !« wholly or mainly dependent for 
their livelihood on the earnings derived from that oooupation, <w 
liave l>een insured persons for five years or upwards, or, being of 
the age of eitty or upwards, show to the satislactiun of the 
Insurance Commissionors that they havu ceased to ho inaurablo as 
employed oontrilmlors; and either their total income from all 
sources must not exceed £160 a year or thoy roust have been 
insured persons for five yearn or upwards (w). 

Sect. 

Qmtributori, 

(i.) Hait o/ ^mfrihutiitu. 

1616. In respect of each employed contributor (x) there is Enipb;«d 
contributed by employer and employed a total weekly sym of 7d. 

in the case of men and M, in tbe case of women, these sums being 
heroin referred to as the " emtdoyed raU.’* Of these total sums 
the employer contrihutes 3^. in the case of both men and womeu. 

au insured person and tbst she is not wljoUj ur mwolv Uopendeot /or her 
livoliho^ 00 her esrnincs as an outworker iKstional Ile&Hh losuraooo 
(Married Women Outwurlen) Order, 1912. dated the ISth Fobmaiy. 1914). 

(s) Natiooa) Insurance Act, 1911 (I & 2 Oeo. 5, o. 55), i. 2^ Kational 
Insurance Act, 1913 {3 5t 4 Geo. 5. c. 37), s. 6. A claim foraiempUon 
iDxist be In the form prescribed in the National Health Inmranee 
(Claims (ur Kxemption] it emulations (England). 1014 (.Stat. K. 4( 0.. 1914. 

No. 457). and must be addresaed to ttio Insurance CommisainnerM. A 
certificate of csemption remains in force for not more than two yoars, but 
may be renewed. If during iU currency the holder becomes di>«entitled ip 
tbs certificate it be^mes void (tStd.). As to eufitributiowi in respect of 
poisons holding exemption eortifioat^ sh; p. Old. post : and as tb benefits, 
pp. 930,931, post. . _ . 

(0 Nations Inauraooe Act, 1913 (3 5» 4 Geo. 5,*e. 3^, s. 313). 

(u) National Insuranoe Aet, 1911 (1 & 2 Geo. 5. c. fig), s. 1(1): 

National loswanoe Aet, 1913 (3 Sr 4 Cro. 5. e. 37), s. 3 (2). 

(«) National Ininraol# Act, 1911 (I A 2 Geo. fi, o. 35), s. t(l). (3): 

National Insurance Act. 1913 (3 le 4 Geo. 5, e. 37), s. 4. As to the clroum* 

•Uooei in which married women may become volimtary lofitribuiors. so#, 
pp. 975, 970.'pest; as to the maaning of " msurod pexfMk,** see p. 005, 
onU . as to ^e rates of contribuUons, see pp. 9\fi, 9U, fOft; la to medltsi^ 
benefit, see p. 920, post. 

(a) As to the dsfinlHoo. see p. 905, ante. 
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SMfi I. The balaooe is eontributed b; tbe employed ooobibafeor, that il to 
OoMba* say, men eontribote id. and women M. (o). 

* ***** * 1617. In the case of employed eontribuU}reof the age of tventy-one 

cum. or upwards whose reouineraiion (£>) poee not inetode the provision of 
boaro and lodging b^the employef, and wboae remuDeration does 
not exc^ 2f. 6d. a working day» the employed rate is specially 
apMrtioned aa follows 

Where the remoncralioD exceeds 3s. but does not exceed 3#. Cd, 
a working day, the employer pays 4<f. lor meu and Sr/, for women, 
men and women employed contributors each paying $</. 

Where the remuheration does not cxci«a 3s. a working day, 
employ or and employ od togoihor only cootrihuto G</. a week in 
respect ol male, and in r^pect of female employed contributors, 
tho remaining Id. Iieing contributed out of puldic funds. The &l. 
and f*d. are reHpectively eontriboUMi as follows 

Where the remnneration exceeds Is. but does not exceed 3s. 
a working day, the employer contributes 5(/. fur men and 4<i. for 
women, the employed contributor, whether man or woman, con* 
iributiiig Id. (c). 

Where the remuneration does not efceed It. G</. a working day, 
the employer contributes the whole M, j^avAhle for men and the 
whole M. payable for women, the empluyed contributor contrilmtiug 
nothing (ft), 

Wbtire the (wreona employed by any employer or group of 
employers In any class or classes of work are in general in receipt 
of a rate of remuneration which, though liable to Huctuatlon, is 
normally within any of the followinc limiU |ier working day, 
namely'not exceeding li. (k/.; exceeding Is.64^, but not exceeding 
2s.; exceeding 3i., but not exceeding 2i. 6d., the Insurance Com* 
tnissionere may, by special order, declare that such persoDs arc, for 
tho purposes of national health insurance, to be treated as if in 
constant receipt of the normal rate of remuneration, notwithstanding 
that they or any of them may in tact in any week receive a higher 
or lower rate (e). 

(a) Nation^ Insuraaeo Act, iCll (i 6t % Geo. 6, e. 6C), i. 4 (I). 
8oW n.. Part 1. > ^ h 

(t) The term ^'remoneratioQ" is not oonAaed to pecuftiorr paymsatj 
see utJe Master avd SaavAtiT, Vol. XX., p. SS. As used io me KatioasJ 
Iniuraoee Act, leit (I Ss S Geo. S, e. S6), it appears to be io thesenie 
Id wbiob the tern *'eartiiiigs is used ia the Workmen's Compensatioii 
Aet, 130C (6 Edw. 7, o. 6S), as to which see title Uabtrr amo Srrtart, 
Wd.XX.. pp. 101. m 

(c) In £hn BnAer$, BiM ^ Os., Ltd. T. inrufOM 

^OMurioaefi, [UD] 1 Boots Law Timce, XX], a woman wai paid at 
the rate-of ill. 7d. a week, being employed ten houn a day tor Bto 
days a week sod five hoois on Satomys; and it was held by the 
coamioionen that she wsi employed six days a week, not five and a 
half dayi, and that therMore ber remunoradon did not exceed t$. a day. 

Id) Satieoal Inavanee Act, 1911 (I k % Oeo. S, o. 66), «. 4 (1), 
II. Part I. In the esse of "low wage eonwtbntors," that is, 
esM^ed contribatcri of the age of tweaty*o&e or upwards whose remunen. 
dcA dM not ianlade bosgd and lodginf. and whose remuneration does not 
eseesd la a working dst, a special em is to be used lor stooping purposes 
(sea note (•). p. oil. odd) (Kationai Heolth Insvanee (CoUeetW of CMto* 
hutions. OooioKdoM Beguiationf), 19J4). 

«(I) Katioaal l&seranoe AeU ltl9 (9 6^ 4 Gee. 5. e. 97), s. 96; and see the 
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1618. CoQtributionB ceade to bo payable in respect of employed 
eontnbotors when Uiey reach the age it seventy (/)• 

(ii.) PaymtHf ty ^n^loycr. 

1619. The employer mast pa^, in the first hisUuce, both his 
own and the employed coutributor’s eontributioue» but is entlUed 
to recover, by deduction from wages or otbenvise^ the contributions 
payable by tbe latter. In regard hereto tho following nilos 
apply (p):— 

(1) A weekly contribution is payable (or each calendar week during 
the whole or any part of which an uniployed contributor has loeu 
employed. A calendar week is the peri^ from midnight on ono 
Sunday to midnight on thu following SuiuUy. No coiitributions 
are payable in respect of any week during whicii no remuneration 
has been rcceivod or services rendered by an employed contributor, 
nor in respect of any week during which no services hii^*e l^eeti 
rendered by the employud contributor and he has Iwen in receipt of 
sickncHS or diaablemejit benefits during the whole ur rmy part of 
that week. * 

(*i) TJie employed contributor's share must be recovered, where 
possible, by <l('dnetion from wages or uther rouiuncration payable in 
respect of the {XTiod for whieli tho cuntrihution is payable, and no 
contrnct to the uujitrary can defeat such right of deduction. If this 
is not possible the contributions may be recovcrcHt summarily as a 
civil def}t(k), but proctHidings must lir.instituUKl witbin three months. 

0 ) UnloBs otherwise prescriUHl, where the contributor is »Mn* 
ployed by more than otiu €tii]>li>yer iu any calendar week tbe urst 
employer in the week is rcspouMiblc for contributions (0* 


0o&trih» 

tiaia 

Wb« • 

ooskribtUm 


Ag)MM to 
pojMb 


(1) WMldy 
contribatraU. 


( 9 ) H^coxtry 
IruQ 

vnplo^m. 


(B) Wbert 

sevettl 

rmpluren- 


NttUoiiul llBjith ItiAiirauce (Noniiaf it ate of JteimiQerstioA) Provisioiial 
Older (Xo. 3), 1014 (^tat K. &0., lOU, No. 1267)* by which the pemons 
eiDfloyod otlicrwiMj than as outW(>rk4<rH iu tlic followiiur rIimcs of work 
are to be BO trvatml, oamclyUaud-hamacr 1 diahi making up to and 
including f i in . by penoiu of eithur sex. tbe JimtU of rwnunvralioD being 
in tbti case cxccodi^ Is. 6d., but not exceeding 2s.; macUiae*inid6 laoe 
and net finishing, including the finishing of ifie product of plain net 
machinGe. by pcr»ouft of citlu^r sax, tho limits lioifig then exceodmg Ei.. hut 
not exceeding 2s. 6d.: work by women in making M boxes or parte thereof 
made whoUy or partially of paper, cardboard, chip, or sunilar material, or 
in those branchc!" of tbe ready.inade and wholesM bespoke tailoring trade 
which are engaged in making garoicots worn by tnali* pereons, the limiU 
being in tbcee cases exceeding 2$., butnotexceediug 2*. Od. 

(/) Netloual iosurauce Act, lUIL (I te 2 Goo. e. s. 4 (9), 

(s) Ibid., t. 4 (2), bebed. (H. 

(a) See title Maoistbate*. Vol. XIX., pp. 609. 610. Snob method of 
recovery is eppropriaic in the case of employed poieoni whoea pecuniary 
remuneration comes elsewhere than from then empioy6rs9 as, for example,* 
waiters or cabmen. * 

(i) The National Health Insuranoe {Collection of Contributions! 
eolidated Begnlacions, 1914, Pan V., provide lor eases of contrinatora 
emploved by more than one penon in a e^endar week. Wlibrt any persons 
are ordinaruy employed by two or moir omployers in a week, tbe kaployers 
nay submit a schWe as ta the payment of contribotions in respeot of those 
persons for the approvi^ of the Insurance Cominiisloncrs. Tne parties Ui 
tbe sobeme who nave employ^ any person during tbe veel^to whom tuo 
ic^me spiles are deemed jointly to bt the employer of ludh perwio. In 
tbe oase of a person emp)o 3 'ed as an agtat by two mofS eaployiTs and 
pmd by coombwion etc., thu employer in the employnibat on which tbe 
person em^ori'd U mairilj dupeudent for hii livelihood is dimmed the* 
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(4) Regul&tionfl tnAv proride for eased where employed eon- 
tiibutors work under the geoer&l oontrol end manegement of some 
person other then tboir iio mod late employer, making sneh person 
respoDsible for cootributions, an| enabling him to deduct the 
emploj^ contri^tors' contributions from any sum payable by him 
to me immedkte employer, the tatter in bis turn being enabled to 
recover from the employed contributors (k). 

(5) Where no wages or other money payments are paid to 
the contributor, the employer must pay liotb employer's and 

eroploy«r for t)ia purpose of oontnbutloiu. Id the eu^e of oalworken to 
whom the N all00 aI Uealth liisuTAnoe (Cohecliou of ConthbuUoot) Con* 
aoMuted RuaulaluMm. 1014, Part IV. (note {%), p. 015. potOi do not apply, 
thoemployor » dL'cnu'd to the person to whom work ia returned at a time 
when a oontributiou Iim not alreaily been paid in reswet of the outworker 
Inr that week. If iteannot ho Kaid that an^mneH the nriit person emnloymi; 
the eoutrihutor In a partieulor week. lJjore3»|Mj|uktie employer in that oue 
who first makes a mooej pajiuont to the iteraoti employed in respect of 
his employinent in that week. The several employers may enter into an 
^aareement in the prescribed form for the payment of oonthhotioni iu rota- 
tioXi. Kmployers desiring to enter into such ark agr<‘«*moDt must sign their 
naiDM in toe special book prescribed for the purpose. 

(k) Ur the Kational ifeatth IxMuratice (<!oUiTtion of Contributions) 
CoiisoUuatod Kegulationa. 1914, Part VI.. suoh provision has been moUu iu 
tlie follovring caetw. the person under whose general control and manage¬ 
ment tho contributor works being referred to as Iho " principal employer '* 
(and shown in braokeU in the roUowiog list} as di^tm^uiahed from the 
itnmodtale employer; —(i.) employmeut itk a coal ruiun wjthiu tbsmoaoiog 
of the Coal MiniM Act, 1911 (1 deSCeo. G.c. 60) (the owner uf the mine wiUiiii 
tho meaning of the said Act); (ii.) omploynirnt in a inut;d)ifproQe mine 
withiD tho meaning ol the Metalliferous Mines Regulation Acte. 1572 (95 A* 90 
Viet. 0 . 77) and 1575(98 A 30 Viet. o. 39) (the oamer of tho mine within the 
meaning of Ihe said Acts): (iii.) omploymont in a quarry under the 
QuarritM Aot. 1094 (57 ic 50 Viet. o. 42) (see title 3 Iinim. Mivkrau^. 
AKn QvAKHiBd. Vol. XX., p. 634) (the owner of the quarry for thepurposeM 
n( the said Act); (iv.) ouployment in a factory or workshop within the 
meaniug of the Faetory and Workshop Act, 1901 (1 Kdw. 7. c. 22) (not 
being atonement faetory or workshop, or a factory or workshop within 
which an insured trade within the meaning of the National Insurance Act, 
1911 (1 A 2 Geo. 5, c* 55). Part 11., is carried oti. or a quarry under the 
Quarries Aet, 1894 (57 A 56 Viet. e. 42)) (sec title Factorirs Avn Siiors. 
Vul. XIV., p. 433)(thc^oocapi«rof the factory or workshop!: (v.) employ- 
ment ia an injured trade wittim tho meaning of the National loeurance Act. 
1911 (1 & 2 Oeo. 5. 0 . 35), Part II. (other than the trade of boilding or (kf 
the eonstruetiouol works), where the immediate employer of the oontribntnr 
himself works wholly or mainly by way of maiuial labour in or lor the 
business of the princip^ employer (see p. 667. ante) ithe person in whoso 
buaifiCM or for Uiepurposea of wnose busmeas the contributor is employed); 
*(Ti.) emphiyment in the trade of building or of the construction of works 
. (intbln the meaning of the National Insurance Aet, 1911 (1 Sl 2 Geo. 5. 
c. 55}.Rched. VI., where the immediate employer of the contributor himself 
works fkhoUy or mainly by way of manual lal^ur in or for the busineaa of 
tho prinolpal employer and where the principal employer hae aright to the 
exclusive servjpes of the immediate employer ot the contributor (see p. 667. 
DAtc) (thq^pervon Inerhhse bosineas or for the paipoaca of wboee bueiikoaa 
the coDtnoQtorii employed): (Tii.) employment m a tenement faolory or 
workshop within the meaning of the r'actory^and Workshop Act 1901 
(I Edw. 7. 0 .^ 23), where the owner of the factory or workshop has e right 
to tke ezvIusiTo aervlMof the immediate employer of the contributor (aee 
title FaCTMiitji AM^^SHora. Voi. XIV., p. 433) (the owner of the factory 
or workshop), fpheiher or not persons are under the general control and 
aanagement ut the principal employer or the immediate employer is a 
quMtion of fact ( Vmh r. Jing (1913), 119 h. T. 76). 
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contributor's coDtributions, nnd ORnnoi recover any part Iheroot ^bot. i 
from the contributor. • Centribn- 

(6) No coDtrAct may be entered into entitling the eraplojer^io 

deduct from wogee or otherwise/recover from the contributor tho («) » 

emnlover'e contribution (t). t coDtiaccieg 

(7) Deductions m^e ae aforesaid are deemed to liu eutrusted to 
the employer for tho purpose of paying the contribution in reapect 
of which the deductions were made. 

(6) The lueurauoe Commiseionors may provide, by roRuUtionH. cJntribtfttoBa 
that in the case of outworkers (fit) the contributions to lie paid 
may bo determ!nod by reference to the work actually done instood 
of by reference to the weeks in which it is done (n). 


(f) As to the penalty for deducting froio wages the employer's cnulribu- 
tion. see p. OPO. pout 

{ml Kor the ddlnitioo, see p. 000. nnU. 

(h) National Inaurance Act. JSII {I U t Geo. 6. c. 5 /j). a. 4 (2), 
Sohed. Ml. (20). The National Uealth loauranoo (Oollootiou of Omtrihu* 
lion*) Conaobdatod RegnlatioDA, lOU, Part IV., prorido as follows 
Kmployci'K who dMiro tu p.iy conlributionH in roaj^^t of outworken hy 
rotoreiice tu tho work at^tually done (that ia, the uolt ini'lhud) tuuHl 
send to the ComiTii>^«ionoTb a noiico of entry in tho preacribtHl form. Vau* 
thlmtionH aro paid In ronpH^r of uiiiU of work, a unit of work being tUo 
pliant il ,v of work in rotpoor of which rrrtain amounts arr paid, after allowing 
any exponsoa inourred by the ontworker which are neoossarily ineidenfal 
the work. Uoila ul work have been determined generally and in the oaa<» of 
cortain olaseoa of work aa follows and-bammed obain making up i<> i‘ id 

inrliiding ^1 in. (that is. Kmall sIm). the unit of work is work in reep«'i i of 
which is pud 10s. i dollied or tonmied cb^ making aitd luuid-bamno ted 
chain inaklugnf i in. diameter and over up to 4 tin. iudueire. 20^.; machine* 
made laoo and not Snishing, including the finisbing of the prodnet of plain 
not machinos. lit.; tho mending ia brown of laore, note, and ciirtainM, for 
female workors, Hi.; Ibo making of boxes or parts tbureof made wholly 
or partially of paper, cardboard, cbm, and Himilar material, lor fomalo 
workers, l^.. for male workers, S4i.; woee branohesof the ready‘ihado and 
wholesale beepoke tailoring trade in Groat bn oin whioh are ongaged in 
making garments to be worn hy male norsons, fer female workers, 1^., for 
male workors. 24i.: fires aod racquet ball oo?wing, 10 s. 6d. j glove making 
by maohiue. lor female w<irkors, 13 j. ; the weaving of horse-hair elotUs lor 
tailors and drresmakers in hand looms, for female wgrkoTS, I2s. fWi., for main 
workers, 16s.; fringing knitted ecarves, tamoUizLg drees and hat gi^loe and 
button roakiDg (indudjns braid button ooverings. but not silk and mohair 
thread buttoo covering) In Leek and dtftriot, for female wurkorK. 13t. 6d., 
silk ekeining in I^eek and di"triot. I2s. 6<f.; the making of paper bigs in tbe 
city of Bristol. 9s. 3d., and in I/indon. lls. 6d.; linking and eeaoting by 
mnohine in the mannfaetare of hosiery, for female workers, Ui. M.; 
nhevening and marking for busiery, lOs.: net braiding is the eity of Hull, 
for female workers, 10s.; net brsldiog in the borough of Great Gnmshy, for 
femalo workers, lls.; the snooding of fish hooks in the borough of (*reat < 
Grimsby, for female workers, ISt. dd.; tbo triroming of ieh hulA in the 
couiitiee of Lancashire and C^eebire. for female worken, 12s. Oa. j tbo 
making of straw hats in thq counties of Bedford and JHertford, J2«. 6d. ; 
shirt making in tbe oity of Hischwter. lOs.; tbe earning of bqtton^ ts. 6d.: 
the esrdi^ of hooks sad eye^ 6s.; ootworkers employed in net making 
by employers oanying on |jnsiM4 as net manuiaotnrers in the oouoty of 
Doiset, 6i. i sewing lawn-teomi bells, ids. fid. All other claiaes of work, 
for toale worken, 6#. 9d.; for male workers, 16i. iifiiJ.,^ehed. I IK. 
Pari 211.). Any outworker or employer may claim, on the pnacribed 
form, te have the unit of work vim (»b«d.. PaH»lV.). • la respect of 
each unit of work tbe ooDtributioa payable is the tame as would be 
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1620* A pereoQ vhosB Dormal oecopation is auch as to make him 
aoTemployed contributor ia, for tha pnrpoee of reckooiog the number 
and rate of contributions, deeme j to continue to be an employed 
contributor although temporarily unemployed, but it is otherwise 
if the unemployment continuea beyond twelve months, unless due 
to inability to obtain employment and not to any change in his 
normal occupation (c). 


(it.) £/art KrmpHon. 


Oentributlfm 
in «ftN of 
c stapled 

penMi. 


1621. Although a person who holds a certificate of exemption (p) 
is not required to be insured, and therefore is not liable to pay 
contributions, the employer of such person remains liable to pay 
the employer's contribution (g) in rcKpect of such person (r). 


VUaiitor^ ('oMtribai»$. 

VAiuDtsry ' 1622. The ** voluntary rate *' payable by voluntary contributors 
is |)ased upon the age of the voluntary contributor and is ascer- 
tained from the tables for iosurod persons prepared by the Ineuraoee 


payable esab week if the special proviaions as to outworkers did ijr»t 
apply (eee p. 015, onfs). It in aoy year fifty-two oontributioai Lave been 
pud by or la rcepeot of an outworker, be is eatiUed to a oertilloato that 
all contributions in respect of bim for that year have been paid, and no 
further couthbutioos are payable by aay of bis employers during the 
remainder of that year. For the purpose of calculating liie number of 
contributions paid or of reckoning arrears, the iotcl mm pcid in respect of 
an outworker U reckoned as though it consisted of weekly contributions. 
Inhere are special cards for stamping purposes in the case of outworkers. 
An outworker regularly employed by an employer who hsa not givsn 
notice of entry may give written notice to so eh of his employers as nave 
given that notice of entry that he desirvA that tho special provuions u to 
outworkers shall no longer apply io him. The employer must post up 
on his prrmwos the foregoing table of ratee and a statement of the relevant 
Quits of work, and most ke^ records of work given out. Employers must 
oht^theneccesary oefds and issue them to ibeiroutworkenaa neocesarv. 
The omplorer may terminate the forgoing system by sending to tfin 
Insurance Oommiasioneni a notice of witbdrawai not Icm than one monlli 
before the date on which it is to take effect. The foregoing airangement in 
reaerd to the payment of oontributions does not apply to outworkers 
wboee units of work would amount to not lees than 90s. in the of men 
and Hs. dd. in tlm case of women, or io outworkers who do not themselvce 
do the greater part of the work given out to them (National llealUi 
^Ineuranre (t'oilection of ContiibotioQs) t'onsolidated Kegulations» 1914. 
Part IV.K dave as aforesaid, sbtd.. Part 11. (ace note (a), p. OJd.posib 
appta to the empkiymcnt of outworkers. ' 

( 0 ) National Insurance Act, 1911 (1 5s 2 Ooo. 5, o. 55), s. 79. 

(p) See p. 911, oats. 

(f) See pp. pil, tfaCs. ' 

(f> National Insuraaos Act, 1911 (I & 2 Geo. 5. o. 55). s. 4 (4). The 
National Health Intnnoee fCoUection of Contribotiuus) ConsolidM^ 
BefuJttions, 1914, prescribe special cards for Cue purpose of stamping in 
the case of the pcfsons lefemd to; also ''eiemi^n books'' whieh are 
to be returned exsttpt pereons with the certifioate of exemption when 
the latter expirm or^ eerrendered. As to the benefits to wIm exempted 
persons are entitled, see pp. 990, 931, pesA 
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ComnuBsionerf (i). WberB, hoveTeS, » pereon vbo has-been m wt.i. 
doptojad oMtributor for five jeare or upvarda (i^, or a penroo vho, Oostrttq* 
boiog of the age of aixt; or upwards, shows (o satistaotioo of the tioni. 
loBorance Commiasiooers that heAias ceased to be insurable as ao 
GDJployed contributor (k), becouiesU voluntary contributor, his rate 
o! contribution continues at the employed rate (a). lu the ease of 
a voluntary contributor whose total income from all sources exceeds 
£160 a year, but who is entitled to be a volunlary oontributor for 
the reason that be hoe been an insured person for a period of 
five years or upwards (t), the weekly contribution which would 
otherwise be payable by him is reduood by l<f. (e). Contributions 
by voluntary contributors cease at the age of seventy (d). 

1623. If un insured person becomes a inein1>dr of an approved Vniunurj 
society (r) as a voluntary contributor, the rale ]Niyable in respect of co&iribnM 
him remains the voluntary rata, although he becomes employed 

within the meaning of (lie Aet(/X until he gives notice in the prc- tocMm, 
scrilied form of his wish to be transferred to the employed rato(^). 

Until such notice is given the employer i^ys the employer's con- « 
tribution of the employed rate (A), euch payinoiits being treated as in 
part satisfaction of the contributions at the voluntary rate payable 
hy (he contributor, and if the contributor fails to pay the balance 
he is deemed to be in arroar to that extent (i). U)X)n giving the 
notice referred to, the employed ratelA) becomes |«yable 

1624. If an employed cfjntrihutor ({) within live years from Ins 
entry into insurance ceases to be employed and becomes a voluni arv 
cootiibutor (m), he is deemed to be in arrear as from tho date uf 
becoming a voluntary contributor, to the amount of the difference cootrtbuior. 


(I) Xatioual loiursnce Act, 191 1 (1 Ac 3 Oeo. ft, e. Ofi), i. S (1). For the 
rstes for male and fomaic voluaUry oonitibuton at various ii!|^ see 
p. 1000, potU PorKonn 00 toriiig into lOSuraiioevirunsiity-nvowoekB of the 
oommenoemeot of the Act. t.e., before the IStb ihitobcr, 1913, did so at 
H^Kteial rates ; see National Insurance Act, 1911 (i 3 tiou. S, o. S5), s. 6 
U)(a): Katiooal Iiisuranue Act, 1013 (3 dt 4 Ueo. d, o. 37}, a t (3); 
and Table I. of National Health Insurance (Voluntary Hate) ito?uUtions, 
J9]4(Stat. It d^O., 1914, No. HIS). 

(t) National losuraooc Act, 1911 (1 dr 3 Uoo. 6, c. 55), s. 5 (1) (h). 

(a) National insurance Act, 1913 (3 A; 4 Geo. 6, o. 37), n. 4. 

(a) As to the employed rate, see pp. 011. 912, anU. 

(5) See p. Oil, oafs. 

(«) National Iiuaraoce Act. 1913 (3 & 4 Goo. 5. n. 37). s. 10 (1). This 
rodueUou in eontributioo U in eooaidf ratirm of \rm of loedloaJ bcof Ut 
aud see p. 930, poaf). 

(d) Nationaf Insuraneo Act, 1911 (1 A; 2 Geo. 5. e. 55), t, 6 (2). 

{$) See p. 042, post ^ 

(/) See p. 905. ants. 

(f) Kataoaal Icksuranoe 1911 (I d; 3 Gaa. 5.e. 551, e. 6(1). For the 
pwerib^ form of notice, see National Health In^rdnce (Jraijefdt from 
Voluntary to Employed Rate) RegnlatioOH. 1913 (Btat. ft. & P.* 1913, 
p. 991). . 

(A) mpp. 911, 912, oaA. 

(i) Kariooal Insurance Act, 1911 (I A 2 tleo. S, e. 65), i. ddlV 
‘ (A) iM., a e (2). 
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betweeo^e aggregate cootribotiooe paid by or in respect o< him 
Hince hiseDtry into ineorance and the aggregate of the eontribn* 
tiona which woald have been payable by him had he bean a 
voluntary contribotor throughout (n). 

4 

Sua*S£CT. ^•~^Mi4ctUan€0ui /Vtfvutofri. 

Prioriij in 162fi. ContributionB payable in reapect of employed contributors 
Unknipccj. by a bankrupt or a company being wound up have the same priority 
aa contributions payable in reepeet of workmen in an ineured 
trade (o). 

* R«i^iAUooa. 1626. The Insuranco Commisaloners may make regulations as 

to the iNiyment and collodion of eontribotions (o). 


SJKff.4. 

Orntribu* 

ttODB. 


(h) NalhmiU Iniurance A(*l« HMl (1 ^ (leo. 5, c. do), a. S (4). Aa to 

Uie cfT(K*t ol urrcara, Hoe p. DSO, ixui. 

(o) Kalioual Inaurauco Act, 1011 (1 2 (ieo. 6, c. 55), a. 110; and aoe 

* p. SOI, Ante. 

(0) National Inauranco Act, 1011 (1 A 2 t>vo. 5, c. 55). $, 7. Tho 
NaUona) Health Insurance p'ollccUon^of ilonlnhutiuns) t'otiMilidaU'd 
tlcgulalioiis, 1014, provide follows 10 regard to uinployed cod- 
trihiiton I'^ContribuUoDS ore paid by mcaui of stanipii nHlxod (and 
then can4^1cd) by iho ctuploycr to contribuliun cards of the itroHi ribcrl 
form. The statops are procurable through the Post Ofllcc (for Iho 
Hiututory provistonn as to stampn. see National Insurance Act. 1011 (1 2 

Oo. 5. e. 55), a. lOS; as to r^ublious made u&drr that provision by 
(be Inland Revenue Commissioners, sec note (c). p. SOO. ow^c). A person 
nolrnog aa omploymcnt irhicb c&iaili cocnpulHOry bcaltli insuranoo 
must before doing so. or if already in such employiiirnt and under 
sixu^*n III net l^foro attaining tliat age. s|iply to his appro vihI society (sco 
pp. 0.17,10H pent) or, if be is not a ineinlivr ol au approvi^d mKiiety, to tho 
loi^ol poet ofHec for an insurance card. Application must similarly bo made 
for a now card if the penod of euironoy of one expires, or if the contributor 
is tramderred from one soeioty iu another, ur changes to an approved 
mwiety from deposit insurance (see p. 943, posf), or if the card U lust or 
renden^d useless. If an employed contributor fails to deliver a card to hia 
employer the latter should procure an emergency card from the post office, 
Arrangomenta may be mwfe whereby stairi]>s may be affixed at tiroes or 
coniribtitions paid io a manner otherwise than as prescribed herein, so, 
bow ever, that uo ctrofributinn is paid lator tlian the date on which tho wsas 
for the period covered by the oon^bntions are paid, unless deposit is msdeby 
way of seonrity. Card s m ust be snrrmdercd 1 0 1 he approved society or, d th c 
rimtributoTisnotaiiietnberof a society, roust bo forw arded to the Inauranee 
I 'ommiwiouen by the contributor on leaving or, if be has boon a deposit oon* 
tributor, on joihing an ^proved society, on a ehan^ of approved society, 
^OD the card Woiomg defaced, on the expiration of its penod of ciirrrocy, 
on becoming a voluntary contributor, on ceasing to be an inanred person, 
and, iu tho caae of a woman, on ccaaiug on or after marriage to bo 
employed. Arrears must be paid by means of a epcoial arrears card 
obtainable from the approved society. The foregoing regulations apply 
siso voluntary contributors, except that in the case of deposit eon- 
tributora (aeem. 943, Inaurance Commissioners take the place 

•f the Post OfBoofoYtbe issue of canU. wbiJe the eontriWor himself does 
the necessary affixing and oaocelling of stamps The contribution of a 
vebintsry contributor is payable on the first day of each week unless be 
tf than bcayable of work oy reasoo 0 ! illneti of which notice has been 
given, when it » payable on the first day of that week after the termina- ' 
tion of the incapaciiy. If the contributor is so ineapadtated for a ooo< 
tinuoQi period M more than six days erfendiog over narts of two weeks. 
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1687. Aa employer mey make ec arrangement thw^h the aan.t 
Board of Trade vhereby, in respect of workmen engaged him Costribo* 
throQgh a labour exchange (6), or in hii employ at the date of tlofti. 
such arrangement, the performance of all or any of fats duties 
under the statutory pro visions relating to nation alhoHltfa ins oranee, uohinfM, 
whether on his own or his workmen's behalf, may l>o undertaken 
for him by the labour exchange (r). 

Sect. 5.—CMist^ratioa of 

$VS*9kct. l.—Jn Oenenl. 

1628. Insured persons, whether employed eODtribiitors(d) or BcoeAu 
voluntary contributors (e), are entitled to the following bfmeflis, iHtj^bu. 
namely (/):^medical benefit (;), sicknese benefit (k), disablement 
benefit (t), maternity benefit (k), and sanatorium lionofit (0, whilst 


no ooDtnhiiUon ii payable for tbe seooad week. In addition to bin iianl, 
the insurod person is to be suppliod with an insuraooo book for tb^urposs 
of rooording particulars of oontribulioni, boaeflti. and arrears. Tne ^ok 
is iisusd by an approved S4)cjety with the card or, in the case uf deposit oun- 
tributors, by tbe Insurance ('omntissiemers. Tbe oontributor nnist depetsU 
tbe book with the society vben giving nolieo of disease or dinahlosient or 
when olaimlDg maternity bonefit. The ooutrlbulor must deposit his book 
upon surrendering lus card with bis soeiety or. if he is not a member of a 
iMMiety, must send it to the lusuiaoco <k»niiTiisMioiivrs,aud with his society or 
tbe Itisursnco CornmiMionors upon ibc ezniraiiun of iU period ol ourreocy or 
when it is BO defaced as to be usoloss, ana on bis tratmfer to anotber aoi^u'* y 
with tlio B(»cioty lie joins, and if he baa been a deposit oonliibntori on Ins 
becoming a rnomber o! a eociety, with that aoei^, anil when be leavim a 
society otherwise than by tra&sfor, wHJi that sooiety. As t^i the return of 
a card or book to a oonihbntor by ihu employer by post and the liability 
of the latter in case of Joss, see f'riVf r. IVvM, 2 K. ii. 3d7 ; anrf 
note (s), p. (itK), onU. As to tbe penalty for buying, taking in pawn or in 
ez^aage ininranco cards or books, see p. post, liiero arn speoiel 
rogulations outworkers Dofe (sK p* anls). grouped employers 
(see note (th P* 01 :t, ante), inlermodiato omplo>(<rs (sou note (k)» p. kU. 
ani<)» Boldiora and sailors (soe note (c). p. 9K(i, poif), aud tbe moroauCile 
marine (see note (f), p. poti). Tbe duty to allix stamps to a card may 
be lawfully d^egatra by the employer, but he delogates it at bis risk, for jf 
tbe duty is not performed be is guilty of an offence {^odmofi v. Crofton 
(1913), 30 T.L. U. 193). 

(6) Sec p. 97ll, (infs; and compare pp. 890. 897. anU. 

(e) National Insuraucc Act, lull II S; 2 flru. G, c. G.Ghs. 99 (1). Any 
sush arrangement must provide that the employer is to deposit with the 
Board a sum sufllcient to cover tbe ruaxiraiim amount of the coatribu' 
tloQs payable by tbe employer for three mootbs or during such less period 
as may be agreed upon, both on hia own and tbe workmen's behalf; ihst 
the position of tbe workman as to obtaining and dciivcnnghfs card is not 
to be less favoarable than before^ aud that the employer Is to pay tbe 
cost to tbe Exobenuer of tbe performance by the Board of Trade of auch 
duties on his belief (Board of Trade Regutationi dated tbe 2Gtb JuDe» 
1912 (Stat. R. & 0., 1912, p» 1022)). i 

(d) Ses p. 905, anU. • • , 

(e) See p. 911, aaCr. • 

(/) National Insurance 8et, IDIl (1 d: 2 ilco. 5, c. G5|, *4. 1 (1), 8(1). 

(g) See p. 920, poif. 

(I) Ibid, 

(f) Bee pp. 922. 023, 

(k) See pp. 923. 924. potl. 

U) 8ee p. 024, poif. 
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* Sos^Sscr. t.—Meiual Bane/t^ 

1639. Kedical benefit" mefos medical treatment and attend* 
ance» including provisioii of proper and sufficient medicines, and 
such medical and surgical appliances as maj be prescribod bj 
regulations (n\ but not including medical treatment or attendance 
in respect of a confinement (o). 

A voluntary contributor whoee total iucome from all sources 
exceeds jklGO a year, but who is entitled to be a voluntary con¬ 
tributor for the roasoti that be has been an iiitsured person for a 
period of five years or upwards (p). is not entitled to receive medical 
benefit ( 9 ). A person who is 0 ! the age of siity-five or upwards at 
Ujc time of entering into iupurnnee is not entitle to medical l>onefit 
after Uie ago of seventy uuteas the numW of weekly contributions 
paid by or in respect ot him exceeds twenty-six (a). 


8VD-9eCT. 3.—5iVihi«i fientJU. 


fsrJgtUctt 


Recsrrbg or 
•ytMqMht 
dlMAM or 
UliaUtuenr. 


1630. ^'SicknosR benefit'* moana peru^ical payments whilst 
rendered itiapable of work hy some specific disease or by bodily 
or mental diRahlemcnt, ol winch notice lias Wn given, couimencing 
on the fourll) day of such incapacity and continuing (or not 
more than twenty-six weeks. A day on winch the incnpacitated 
permiri was prevented, by the incajiacity, from doing any effective 
work is trejiW, for this pur|K>s<% as a day of incapacity, but n 
Hunday is not so treaW unless he would, but for the incapacity, 
have worked on that dayCe). The contributor is not entitled to 
this l^euefit until twenty-six weeks have elapsed since his entry 
into insurance, and at least tuenty-six weekly contributions have 
t>eon p^id by or in re 8 |iect of him (d)« The right ceases at the age 
of seventy (c). 

When an insured person recovers from the disease or disablement 
in respect of which he has received sickness benefit, anv recurrence 
thereof, or any sabsequent disease or disablement, is deemed to be 
aoontinuatioQ ot the previous disease or disablement, unless in the 


(m) See pp. 024, 02*>, w$i. 

(a) No medical beuefit vu arailable before tbo 15th January, lVi3 
(NatioDsl lasuraocc Act, 1911 (1 2 («eo. 5, e. 5$), a. S (A) (a)J. The 

rtfulaiin&i in force are tbe National Health Insuraooe (Medical Benefit} 
BeguJitions (Enclaodk 1913 (Stai. R. it 0., lOU, No. 5). 

* ( 0 ) National uisuTanoe Act, 1911 (I & t Geo. 5, c. 55), 1 . 8 ( 6 ), 
ip) Seep. 911. 

( 9 ) Natrona) Insurance Act, 1913 (3 fi; 4 Geo. 5. c. 37), a. 10 (1). As to 
the cofiipensating rednetion in oontiibution, see p. 917, ^nte. 

(a) National iKuoranoe Act, 1913 (3 A 4 Geo. 5, c. d7}» e. 3 (2). Ai to 
weekly eontnbutiolii, see pp. Oil, 912. finU. ^ 

(t) Inearafica Act, 1913 (3 4; 4 Geo. 5, e. 37), a. 13. 

(t) ibti. 

(d) National Inaorance Act, 1911 (I Ac 2 Gecf 5, c. 55). s. 8 ( 8 ) (bj. The 
term "dineiae or diaablement ** means such disease or diubleuent u 
would eatjtlA an insazed person to sickness or dissblemeot benefit (iM., v 
a. 79). As to the w^ly oontribotions referred to, see pp. 91 1. 912, anU. 

(s) Kationanpaurance Act, 1911 (1 A^ 2 6 co. 6 , c« 85), s. 8 (3). 
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mauiwhile at least tw6l?e moDtha have elapsed (/), bat where hf fleer, a 
reason of his right to comMnsation or damages a part onl; o| Clawlflow 
aickndes benefit baa been paid to an insured person he is to be ttael 
treated, ba the purposes of this piAviiion, as having b^n in reoeipt Bo^ta 
of aickoess benefit for a period Ifckring the same proportion to tna 
whole period in respect of which such part benefit was paid to him 
as that part bears to the whole benefit, and the period so resulting 
is deemed to have been continuous and to have eipired on the last 
day of the incaiiacity in respect o! which the paraal benefit was 
paid (k). 

A woman is not eutitled to sickness benefit for four weeks alter u%rn^ 
her eonfinement, unless sulTeriug from disease or disablement not 
connected directly or indirectly with her confinement, except where * 
she is herself an insured person and a married woman, or, if the 
child is posthumous, a widow, in which case she is entitled to sick* 
ness benefit in resi)ect of her confinement in addition to Uie 
maternity benefit to which she or her husband may be entitled (i), 
or alternatively to a malomity lienefit in addition to any maternity 
benefit to which elie uiay l>e otherwise entitled in res])ect of her 
husband's or her own in ku ranee. Approved sncicUcs an<] insurance 
committees must make rules requiring any woman in respect of 
whom any such sum is payable in respect of her own insurance 
to abstain from remnnerative work for four w(H;kH after her cou* 
finement(it‘). 

1631. The ordinary rate o( sicknesH benefit is in the cose mini lute. 
lOi. a week, and in the case of women In, (k/. a week, Ihrouglumt 
the whole ])eriod of twenty •six weeks (1), 

In the case of insured pi^rsons who are under the age of twenty* 
one and unmarried there is a reduced rate of benefit ai follows: 
during tbs first thirteen weeks 6$. a week for niulos and fit. for 
females, and during tlio second thirteen wci.ks fit. a week fot males 
and 4i. for females (m); but in the ease of an insurod person 
who is a memW of an approvf^d society (n) and who can prove 
that ono or more meinlicrs of liis family are wholly or mainly 

(f) National Insaraoee Act, 191) (1 & 2 iido. 5, o. 55), i. S (A); NaU^oal 
iDlurance Act. )013 {ZL4 Cea. 6. o. 37), a. \t H). 

(a) See p. !i28. pert. 

(1) Natioual JiiKoraueo Act. 19)3 (3 A 4 Geo. 5. c. 37). s. 13 (2). Thus, 
where an iitHured person who bas reoctived a wo<'k «'vr mmponaatioQ and, 
under the Notiooal Inaaraoce Act, 1911 (1 S( 3 6. c. 6b), a. 11 (1). 

6 ». a week only sickness benefit doring a period of twenty weeks, 
recovers, and then within twelve montJw a^n falls sick, the period of 
twenty U'eeks Is to bo regarded ae a penoa arrived at by the formula 
a: 20 :: 5 ; 10, i.s. 10 wceln. and the iniiurod perHoti acoorainely rpmaios 
entitled not to six weeks onlj, but to iiUtecji weeks of aickijns beneflt 
during Uie twelve monilis. ^ . 

(i) National lasurancc AeU liUl (1 ki (ieo. 5,^. Sfi), a*S (6| * As U 
matenuiy benefit, tee pp. 923, 924, povf; an to tuarriage ooHlfigatas, eo< 

Dote (p), p. 910. oafs. , 

(k) Kational InsuraDco Act, 1913 (3 A 4 Goo. 6. e. J7), s. 14 (I). 

if) KatioDil Iniurance Act, 1911 (I k 2 Geo. 3, e. (fik 4. 8 (2), 

* 8ohed. TV., Fart I., Table A. 

(81) /6id., s. 9(1), Sehed. IV., Part 1., Table Q. 

{n) Bee pp. 037 rt Mg., pert. 
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dependent upon him, the eocietj miut dispense with sneb 
redaction (o). 

' 1632. There is a reduced rate sickness benefit, but with a mini- 
mum of 59. a week, in the case of insured persons who, not having been 
previously insured, become employed contributors subsequently to 
tbe 12th October, 19IS, and are, when becoming so insured, of the 
age of seventeen or upwards. Tbe reduced rate does not apply if 
such employed contributor provee that since tbe age of seventeen 
his time has been spent in a school or college, in indentured 
appreDticeBliip(p), or otherwise under instruction without wages, or 
otherwiKs in tbe completion of his education, or if be undertakes to 
pay tbe difference between the voluntary (q) and employed (r) rates, 
or pays to the Insurance Coinmissioners, to be credited to hie 
society, such coital sum as will suffice to secure him benefits at 
the full rate. 'I^e reduced rate is fixed in accordance with iabloe 
prepared by tbe Insurance Commissioners (t). Such ao insured 
person may subMquontly qualify for a higher rate by electing to be 
treated as having become an employed contributor as from the age 
of seventeen or as from tbe I2th October, 191H, whicberor is the 
later date, and as lieing in arrear for hll contributions which, had he 
become an employed contributor at that date, would have been 
payable in roK|)ect of him between that date and the date wheu he 
Actually became an employed contributor (f). 

Where any insured person's rate of sickness Unefit exceeds two- 
thirds of bis usual rate of wages or other remuneration (a), such 
rate of benefit may be reduced as tbe society or committee 
administering the ^n6fit(fr) may, with tbe consent oi the Insur* 
anoe Commissioners, determine, additional benefits (c) of a value 
equivalent to tbe reduction being, however, granted(d). 

Where an inenred person gives notice of his desire to be changed 
from the voluntary to tbe onsployed rate be is only entitled to the 
reduced sickness benefit which would have been payable bad be 
not previously been insured, subject to such additions as may, 
according to tables prepared by the Insurance Commissioners, 
repreeent the value at that time of his previous contributions (s). 


SuB-SsoT. i.—Diiahleamt BeneM. 


When 
. p^rubk. 


1633. ^^Bisablemeot benefit" means, in the case of the 
disease or disablement continuing after the determination of 


(s) Natlona] losaraoce Act, 1011 (1 ft; 2 Geo. 5. e. 65), s. 0 (1). 

S At to apprectiocihip, see title Mister and Sebvan't, Vol. XX., p. 70. 
Seopp. eia, oi?, ante. 

(r) Cm pp. on, 012. aiilc. As to the transfor valnw of peraoni under- 
to psT such difference, see National Health Insurance (Transfer 
Yallies) Bogiilatiofla. 1914. 

{$) For these tables; seep. 1001, pod. 

to Nadonal lusunnce Act, 1911 (1 d; 2 Geo. 5,0. 56). i. 9(4)j Natleoai 
Insurance Act. 1913 (3 5^4 Geo. 5, t. 57). s. 2<1). 

^ a) As to the meaning of ''temuneration," see oote (h), p.912, oafs, 
h) Rsep. 964, peif. 
e) See pp. 924, 925, port. 

d) Satiooay!Qitfr*Qoe Act, 1911 (1 4^ S Geo. 5, e. 55), s. 9 (2}, 

(<) IM., ft. 6 i 2 ). 
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sickness benefit (/), periodical pAymente so long as so mdcred 
incapable of work by tbe disease or disablement. This l^snsfit is 
not a\'ailable for an iasurod person ontil 104 weeks have 
elapsed since bis entry into insi/ranee^ and at least 104 weekly 
contributions have been paid by or in respect of him (p). The 
right to the benefit ceases at the age of seventy (k). Disablement 
b^efit, or the alternative additional maternity l^nefit, is payable 
to a woman in respect of her ctmfinemeot in addition to maternity 
benefit only on the same conditions as those on which sickness 
benefit, or (he alternative additional maternity benefit, is payable 
in respect of a confinement in addition to lUAteroity benefit (i). 

1634. Tbe ordinary rate of diRableruent benefit is fiv. a week for 
men and women alike (k). 

In the case of female insnrod persons who are under the age 
of twenty'One and unmarried, thure is a reduced rate of l>onofit, 
namely, 4i. a week(0> The society must dispense with such rediic* 
tion if the insured peraon has reUtionu dependent upon her as in 
the cuHC of reduced sickness benefit (nO* 

Where any insured ]>orBon'B rate of dlKablement benefit oxcewls 
two-thirds of his usual rate of wages or other remuneration, such 
rate of benefit may lie reduced on the same oonditions as in the 
case of sickness benefit (n). 

fit’a-Stn*. A .*—fienejit 

1635. '^Maternity benefit'' means payment of a sum of !^ 0 ;. 
in tbe case of the confinemont of the wife, or, whore the chad 
is posthun*ous, of tbe widow of an insured pemon, or of any other 
woman who is an iiiMurod person. No insured porsoo is entitled 
to this benefit until twenty-six, or in the am of a voluntary 
contributor (o) fifty-two, weeks have elaiwed since bis entry into 
iiisuranco, and at least twentysix, or in ihe ca»<e of a voluntary 
contributor (o) fifty-two, weekly cnntHbatioiJs(y;) Lave bt'cn made 
by or in respect of him { 9 ). 

1636. ^Ybero a woman who is an employed cojUributor (r) is tho 
wife, or, if the child is posthumous, tb^ widow, ef an iasurod person, 
then, if her liushand is, or was at his death, a member of an 
approved society {$), and by reason of an insufficront number of 

if) Set* P 020. anU. 

(c) National Insurance Act, 1011 (1 4: 2 Geo. 5, c. 05), s* 4 (fi) (e). 

(k) Ibid., s. 8 (3). 

(t) See p. 02), 

(i) National Insurance Act, 1911(1 2 ^oo. 5,c.55),s. 8 (2), Srlicd. IV., 

Parti. Table A. • 

fl) Ibid., s. 9 (1). Sched. IV.. Part I., Table II. 
im) Ibid., B. 9 ( 1 ); ue ppl 021 , 922, antt. f • 

{n) National Insurance Act. 2911 (1 & 2 Geo.*5, e. 55f, s. It(2); see 

p. 922, * 

(a) Sec p. Oil, ante. • 

tp) Seepp. Oil. 912. anU. » 

• (e) National tniorance Acl. 1911 {\ ki Geo. 6, f. 65). s. 9{t) (d). As 

to obtaining nsrrtage certiOeatee. eee note (p). p. 0 ) 0 ^ anU. 

(f) Sec p. 905. anit. 
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eoniribnticTiB havinf; been paid bj or in respect ol idso, or on 
acconot of arrears ( 0 . no matemify benefit ia payable in respect 
of hie infiuraooe, she is entitled, on ber confinement, to receive in 
respect of her own insurance sum that she would have been 
entitled to receive if he had not been an insured person. If her 
hnsbaod is, or was at his death, a deposit contributor (u), and by 
reason of an insafficient number of contributionB or of the 
insafficiency of the sum standina to hie credit in the Deposit Con* 
tributors Fund(v) no maternity knefit or a sum leas than the full 
maternity benefit is payable in respect of his insurance, she is 
entitl^, on her confinement, to receive in respect of her own 
insurance such sum as. with any sum payable in respect of her 
husband's iiisuraoce, equals the sum ebe would have bren entitled 
to receive if he had not been an insured pei'son(ic). 

1637. In deciding whether or not to make an order under the 
Bastardy Laws Amendment Act, 1879 (x), for the payment of the 
expenses incidental to the birth of a child, the justices are not to 
take into consideration the fact that the mother is entitled to 
matemi^ benefit (y). 

Sl’fi^Ssor. S.'^SoaoIcneai Dtnejit. 

1638. ** Sanatorium benefit moans the treatment in sanatoria or 
other institutions or otherwise of such cases of tuberculosis or such 
other diseases as the Local Government Board with the approval 
of the Treasury may appoint (r), as may be recommended for such 
benefit by the insurance committee adminUtering the benefit (a). 
The insurance committee may pay the whole or ]»art of the eipeneea 
of conveying the patient to or from the institution (6), and may 
extend the benefit to an insured person's dependants resident within 
their area, that is to say, to persons dependent wholly or in part 
upon the insured person's earnings (e). 


SUD'Ssrr. 7 .—AdJUitmnl BturJUi. 

1639. There are certain benefits, called " additional benefits," 
to which certain itfsnred persona may in certain circumstances 
become entitled (d). These additional benefits are the following, 
namely* 


(0 See p. 920, poef. 

(a) Seep.931, pc$L 
(f) See p, 973. pof<. 

(w) National Ixuurance Act, 3913 (3 A 4 Geo. 5, e. 37). s. 14 (3}. 

{m) U & 36 Viet. c. 66 ; see Ut)« BastaiuiY, VoL 11., p. 449. 

(y) Natioosl iBsuranee Act. 1911 (I AS Geo. 6 , e. 65), s. \S (3). 

(a) iM., s. 8 {S)yiiDpoeee no linutstiooe ss )o the esse of other bcDeEts; 
and the. right to iiui benefit, where granted, begins with entry into 
ibiursaeA. 

/btd.. I. !6 (3). As tn the insurance cogtisiUee, see pp. 933 et $$q., 

^ ( 6 ) National Ineursnee Aet, 1911 0 4^ 2 Geo. 6. c. 65). a. 16 (4). 

(4) 2M.. M. 17 ( 1 |. 79. Depefidoncy is sseertaiDed by the iniuraoee^ 
eomnaltke tthii., a«M). 
id) /M.. a. 9 ^1) (f). Sehed. IV.. Pert 11. 
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(1) M^cal treatment and nttendaooe tor any personB dependeot Saot.l, 

upon the labour of a member; ^ CluiUaa' 

(2) The payment of the vhole or any part ol the oost ol de^ Uea of 

treatment; t BeaeftU. 

(9) Ad increase of Bicimeae benefit or diaabloment benefit (a) in * 

the case either of all membera of the lociety or of such of them as 
have any children or any specified number of children wholly or in 
part dependent upon them; 

(4) Payment of eickuesa benefit from the first, second, or third 
day after the commencement of the disease or disablement (/); 

(fi) The payment of a disablement allowance to mcnibcrit though 
tiot totally incapable of work (o); 

(6) An increase of maternity benefit (A); 

(7) Allowances to a roemW during convalescence from some 
disease or disablemont in respect of which eickness l>enefit or 
disablement benefit has I asm payable; 

(6) The building or loosing of premises suitable for convalescent 
IioujcH and the maintonance of such homes; 

(9) payment of penBions or superannuation allowances* 
whether liy way ol addition to old age pensions under the Old Age 
Pensions Act, 1906 (i), or otherwiso; 

(10) The payment, subject to the proscribed conditiotm (A), of 
contribution a to superannuation funds in which the members are 
interested (1); 

(U) Payments to members who aro in want or distroBi, including 
the remisBiou of arrears whenever such arrears may have bef'one 
due: 

(12) Payments for (be personal use of a member who, by reason 
of being an inmate of a hospital or other institution, is not in 
receipt of sicknoM benefit or diBablenieot l>enerit(m); 

(Ifi) Pay menu to memlKirs not allowed to attend work on 
account of infection; 

(14) Repayment of the whole or any iforl of contributions there* 
after payable under the statutory health insurance provisions by 
ii)eml)er8 of the society or any class thereof. 

(t;) pj). !» 20 . 023, ank. 

See p. 920. nak. 

( 9 ) See pp 922. 923. anU. 

(A) See pp- 023. 024. ani$. 

(i) B Ku«. 7, 0 . 40 ; Me title PooH Law, YuI. XXH.. pp. CIS el ea^. 

(A) For tbeee conditioos. »eo the National lleallb liuuraDoe (CootHhu* • 
tioni to Superannuation Foods) Regulatioos. 1913 (Stat. R. & 0., 1913, 
p. 9S9). The fund to which cootributioni are paid uuit be spprored by 
ihe joint oomroKtee(see pp. 932.933, pOirl),aodtLe benefits to be provided* 
out of the fund in eoosideratioo ol eouUibuUoos tbmto are lubj^t to the 
name approval. The aocounts ol the food are audited by the jomt oom* 
inittee, and the joint committee also sees tbat e p^iooical valaatioD ol 
its assets and habilitifs is effected. • • « 

(1) lo regard to benefits (9) and (10). where a pension or supomonaation 
ailovanee u payable by approved society in whole <»r in part as there 
referred to. it may be made a condition ul the grant of luco peniion or 
» allewanee tJiat tbo ngbt to tieknett and disablemeni benefits (aw pp. 920, 

922. 923, mU), or either of them, may be wholly or partly excluded • 

(Katienal loiuraoce Act, 1911 (1 A 2 Geo. 3, e. 66),m S (>)h 

{m) See p. 927, post. 
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Bict. 6 .—BenefUi in Special Cattt^ 

BuihSBCt. 1.— RMena Abroad. 

1640. Vo insured {rerson is entiled to any benefit while resident 
temporarily or permanently outside the United Kingdom, bat 
temporary residence in the Isle of Msn or the Channel Islands 
disqualifies for medical benefit only. Kforeorer, it a person is 
tem^rarily resident outside the United Kingdom elsewhere than 
in wose places with the consent of the society or committee 
administering the benefiti euch society or committee may allow him 
to continne to receive sicknees or disablement benefit. A person 
resident ontaids the United Kingdom is not disentitled to maternity 
benefit in respect of his wife's confinement if she is at the time 
of lier confinement resident in the United Kingdom (n). 

Rtrn-5»scr. 2.^Arroar$ <t/ Coa(ribntian$. 

1641. In calculating arrears of contributions no account is taken 
of arrears accruing during any period when the insured person in 
question has been, or would have been had be not liecome disentitled, 
in receipt of sickness (o) or disablement (p) benefit; or in the case 
of a woman who is an insuied person and is herself entitled to 
maternity benefit (q) during two weeks before and (our weeks after 
her delivery, or in the case of maternity benefit payable in respect 
of the posthumous child of an insured person during the period 
subsequent to the father's death (r). In all other cases insured 
]>eraoDB who are in arrear are liable to such reduction, postpone¬ 
ment, or sus})enBion of benefits as may be prescribed, but any such 
reduction, postiionement, or suspension of benefit must be approxi¬ 
mately equiv'alcnt to the value of the loss occasioned by the bilure 
to pay the contributions in arrear. The Commissioners may by 
regulations prescribe the time within which, and the conditions 
under which, arrears may be paid up (i). 


Natmaal Insurance Act, lOll (1 & 2 Geo. 6, c. OS), s. 8 (4). 

( 0 ) Soo p. 030, (tnU. 

(p) See pp. 022. 023,'ante. 
ik) See pp. 023, 024, oab 

(f) Natioual laauraora Act. 1011 (I & 2 Geo.5,r.55), 1 .10(4); NatiODsI 
luinrauee Act, 1013 (3 & 4 Gou. C. e. 37), t. S. In tbe caae of an 
employed contiibuior aneare are, fnrUiermore, not counted which aocme 
before the 16th July, 1013 {ibid.). 

a Katienal Insnranos Act, 1018 (3 Ss 4 Geo. 6, e. 87), a. 8. Tbe National 
th tnsnranoe (Arrears) Regulations (Ko. 2), 1914 (Stat. R. 4e 0.. 1014, 
Ko. 1036). pTeseribe, in the caae of intuzed persons who are employ^ or 
voluntary otmthbuim, the manner of oalculatiDg arrean, the oonseqaent 
roduotidn. suipenaioft, or termination of b^efita. and how the right to 
benefits mar be resumed. When medical benefit is suspended by reason 
of arresTS or marriaio in the ease of a member^f an approved society (see 

i )p. 075, 076. p5rl), the Society is to give nStioe to tbe msuranoe committee 
tec pp. 0$3 Of Mq., post) and tbe eommitteeto the insured person's medical 
attanJant (see p. 046, poii] or apprered institulloo (see pp. 049, 950, pai) 
(National Health InniiaDoe (Meoioal Benefit) R^^ilatiooi (Engjasd), 1018, 
reful^Qi 28 (b), 20U'e&d m p. 046, poiC. As to the proeuring and » 
ftampiag of ** arreais cards,*' see Ketional Heahh Insunnoe (CoOeetion 
Contributions) ConadSdated Regulations, 1014, Pari 11., and note (a), 
018, anti. ^ 
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1642. In ih« cm of &n mployed coctribuior who is a mombtf Btor.i, 
of an approved dooiety(aX fcbat portion of any arrears whiob ii Baaelta 
represented by the put which would have b^n payable by ^ la Bpetial 
employer (b) hsA the employed eontribotor oonUnued in employ- Oaiea. 
tneni will be eicosed, if euob ftmployed contributor pays to his u^Un^ 
society such part of the arrears as would, had he oontioued in sppn?sd 
employment, have been payable otberwiae than by the employer, 

and the amount of the arrears will be reduced accordingly. For 
the purpose of calculating such reepeotive parte of arreais the rate 
of remuneration will be deemed to exceed 9br. 6d. a working day (6), 
unless the employed contributor proves to tbe society that his usual 
rate of remuneration was 9s. 6<f. a working day or loss, in which 
case his rate ol remuneration will be deemed to be eueh usual 
rate(c). 

Sl'S-Sscr. o/ InttUtdiom. 

1643. No sickness, disablement, or maternity benefit is payable to cT 
or in respect of any person while each pereon is an inmate of any iniaHutiou. 
workhouse, hospital, asylnm, convalescent home, or inGmn^y,^ 
supported by any public authority or out of anv public fundi or 

by A charity or voluntary subscriptions, or while an inmate of a 
sanatorium or similar institution as the recipient of sanatorium 
benefit (J). 

The money so withheld is to be applied in one or other of the Ap|>lic«itoii 
following ways, namely (r);—for tbe maintonance of the do|Mkn- 
i1anta(/) of the pereon in question iu such manner as thab^^ly 
administering the benefit (y), after consultation, if possible, with such 
person, may think fit, or for the general purposes of tbe sanatorium or 
similar institution in which the person in question is receiving treat* 
ment, il he has no dependants (/i) and is a member of an approved 
society (t); or towards the maintenance of the person in question in 
the institution of which he is an inmate if an sgroomont to that 
olfoct has been entored into between tbe nistitution and the body 
administering the benefit (k), and if tbe person in question is a 
member of an approved society (1) and has no dependants (m), 
provided that the institntion is supported by a clmritv or by voluntary 
Bubsoriptions. Any such sum as is not so afiplied may bo applied 


(a) See pp. Oil, V12, unfo. 

(S) Seepp. SU, SIS, ani^. 

(^1 NstiooaJ Insurance Act, J913 <3 A 4 S, c. 97), i. 7 (1)> l*ho 
InKuraaoe Com mission ere may make regulations fur carrying this provieioo 
into effect s. 7 (3) ). As to compeiuatiag finanoiaf arrangeuents 
between the societies and tbe CommissioDeni. sw pp. 962, 963, poit. 

(4) National lasaraoce Act, 1911 (1 & 2 Goo. C, o. 65], s. 12 (i). As to* 
the boDedto referred to. see pp. 919 «t * 07 ., anU.. • 

(e) Ibid., s. 12 (2); National Insuraucc Act, 1913 (3 6 ( 4 Geo. 5, e. 87), 
1.15(1). • • • 

(/) Namely, persons wholly sir is part depenieot npdu hii emiDp 
(National Insoranee Aot, 1911 (1 A 2 Geo. 6 . e. 66 ), s. 79^ * 

(ff) See pp. 932 M M 7 .. post. 

(a) See note (/), tnpra. 

(i) See pp. 937. 933, port. 

(k) Seo pp,'U32 it Mf .poft. 

(l) See pp. 937. 938, poet 
(A] 8 e# note (/), iupr^ 
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9am. b; the bodj adminieteriog the benefit io proridiog Uie insured 

IfltffiU person with neeaesary surgical applianeea or otherwise for his 
iisIpscuJ ^ efit after he ceases to be an inmate, or, if not so expended, is to 
Owt. be paid in cash to the |»erson aftei^ leanog the institution, either in 
a lump sum or in iastalmenta. (aTments in any of thaM ways of 
money withheld as abo?e are treatM as payments in respect of 
sickness benefit for the parpoee of determining the rate end 
duration of t^t benefit (n). In the case of an inmate who is a 
married woman or widow, to or in respect of whom payments would 
have been made or applied both on account of maternity benefit 
payable in lieu of siokness or dwablement benefit und on account of 
maternity benefit not so payable, none of the sum representing such 
maternity benelit may he api>lied for the relief or maintenanee of 
her dependants, but it may be |»aid to the institution of which she 
is an inmate as if she had no dependants (a). 

retiei. 1644. Admiseion to a workhouse intirtuary (h) may not be refused 
for the reason that the applicant is entitled to any benefit under the 
provisions relating to h^th iDsunince, or because the applicant is 
a woman whoso husband is entitled to maternity benefit in respect 
of her confinement(c). 

Outdoor 1646. In granting outdoor relief to a person receiving or eDtitle<l 
roUet to receive any lienefit a board of guardians must not take such benefit 
into coil si deration except so far as it exceeds 5i. a week (d). 

SUB-StcT. i .—/vr hjury. 

Ooiop«o»iioi) 1646. Where an insured person has received or recovered (c) or is 
(or iaivj. euUtied to receive or recover (0» whether from his employer or any 
other person, any compelisatioo or damages under the Workmen's 
Compensation Act, 1906 {/), or under the Employers' Liability 
Act. 1880 (<f), or at oomznon law (b), in reBi)ect of any injury or 
disease, so eieknee8(s) or dibuble)nent(A;) benefit is paid to such 
person in res|>eet of tliat injury or disease it the weekly sum or the 
weekly value of any lump sum paid or payable as oom]>ensation or 
dainages is enuul to or greater than the benefit otherwise payable. 
If such weekly sum or the weekly value of any such lump sum is 
less than such benefit, only such sum is paid as represents the 
difference between the weekly sum or tbe weekly value of the lump 
sum and the full benefit (1). 

(n) See p. 020. onCe. 

(a) Natloual Insoranee Act, JOll (1 A 2 Goi>. 6. c. 05). s. 12(2) (ii.); 
^^onal Insuranco Act, 1912 (3 A 4 Geo. 5, o. 37), s* 15 (2). 

(0) See title Poor Law, Vol. XXII.. p. 559. 

(«) KatioQil losuraaoe Act, I9U (I A 2 Geo. 5. e. 00), t. 12 (2) (iii.l. 

{H) /M.. i. HI9. 

(e) " he^Tcr" appears here to meau recuver as the conaequeDoe of 
an acUm or orlier legal proceeding. 

CnO*Bdw. ,7, o.''58; fwe tiUe Uasw aro Srrvakt, Vol. XX.. 

pp 

(f) 43 A 44 Vitt. c. 42; s«e tiUf Mastxr aKn Srbvart, Vol. XX.. 
pp. 134 H nn, 

fl) Sei: titlq NlOLIGIXrt, Vol. XX t. p. 360. 

W fits ^20. nnU/ " 

(1^) See ri* 922. rSp. nnlt. 

(0 Katioaal lasuraaoo Ael, I9U (1 A 2 Geo. A «• 60). a 11 (1) (a). 


4 





Part V.^^NiTioifAL Hcalth Iksuravck. 


939 


Tbe weekly valae of any each lamp sum is deiermined by the 
body ad miniate ting the siekaesR or disable ment benefit (m), bit 
the insured person has a r^ht of appeal to the Insurttooe 
Commissioners (m) . , 

Where, under the WorkmenV Ccmpenaation Act, 1906 (o), an 
Agreement is arrived at for the payment of compenaatian at the rate 
of less than IOji. a week or as to the redemption of a wei^kly i>aym 6 nt 
by a lump sum (a), the employer must send to the Insnrancn Oim* 
missioners or io the body admini^^tering the benefit in question, 
with in three days or other prescribed period, written notice and 
particulars of such agreement (&)• The statutory provisiona which 
enable the rogiatrar of tlio county court to refuse to record corlaiu 
memoranda of agreements eiitereil into under the Workmen's Com* 
pensation Act, 1906 (e), and to refer the matter to the connty coart 
judge, apply to agreuments as to the amount f»f cnmpcnKation, in 
cases where the workman is au iosored |>erHon, as if the agreeumut 
were for the redemption of a weekly puytnunt by a Iiunp sum (d). 

If an insured person iitux^iwmably refuses or noglects to enforce^ 
his claim for compeuKution or damages, the society or c>oraT7iUtee 
administering the iMmelit in* question (e) may take proceedings in 
his name and at iu o>yii oxi)onBe, in which case it will hold any 
comi>oD 8 Atu)u or damages recovered as trusteo for the insured 
person, ond in the event of failure will be reMi>uuBiblo for the costs 
of the pn)ceciUng 8 (/); or it may simply withhold any benefit to 
which tho insured \mBon may bo entitle ( 9 ). 

Tbe body administering tbe benefit may make advances of fit 
pending the settlement of any such claim as aforesaid for (uun- 
pensation or damages, such advances to be recovered out of future 
benefits, but without prejudice to any other mode of recovery (h)* 


(m) See p. 054, poll. • 

(a) National InsunittGO Act, 1911 (I & 2 <»vi« S, c. 05), is. U (J) (b), C7. 

<o) C Kdw. 7. 0 . 58. 

( 0 ) See title Msstkk ani> Skrva^it, Yol. XX., p. 224. 

(6) Natiousl lumsnco Act, JOIl (1 h 2 Hen. 5, c. 55}. i. 11 (1) (c). 
Tho National Health InKurancc (romptfiHalinn Agrecnioiits} UogulatiohM, 
1913, specify tbs partirulacH to bn include*! iu aho notioo, and K.*quiro 
Huoh notice to l>e Kent by the empli^yer williin a6vou days from the date 
of the agreement. 

(c) 0 Ldtf. 7, o. 5S. Sclud. II. (9); mm title Mastkr and Sbevant, 
Vol. XX., p. 22U. 

(d) National Ininraoee Act. 1911 (I A( 2 Geo. 5. e. 55), s. 11 (1) (e). An 
approved society ii at liberty to give iuformatioo to the registrar of the 
county court under the Workjnon'i Coin pensation Act, 1906 (6 Kdw. 7, 
0 . 68), Sobed. 11., (9) (d), bat the society dues not thereby become a party 
to the proccedmgs; for it is not a party inforont^Kl *' and has no heui 
iUtndi to appear in the county o«>urt and object to the regislratioii of a 
meraorsndTun {Ronnty v. IloyU (Jotiaa) tt Sohm, IM., (19UJ 2 K. B. 

257. C. A.). • e • 

(e) 6cc p. 954, jMil. ♦ * • • 

</) Ah tu tbe order \n hurli a rase, mm t lapp v. T/trler 110 L. T. 

491, C. A. • 

( 0 ) National lusiiranoe Act, 1911 (I 5; 2 G<*o. 6, c. 55), s. 11 (2); 

, Suihtin T. .Vitey (fyeo.) <9 Te.. Ltd. (1914). Timrs. 18th .Iotioa 

(b) Nationsl InsuruDoe Act, 1911 (1 &; 2 Geo. 0 . «. 55), s. |1 (3). As 10 

settng off against his transfer value vlvanre* owttg to the sor.ieLv by a 
member oa lus reasing to be a mruiher of tb«* society,iSb National Health 
Insurance (Transfer Values) kegulatioDN 1914, ^ ' 

H.L.—XXVUI. U u 
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8n9*S£Cr. 5,—VQriatum ^ Bene/U^ 

ljS47. Anj Approved society (t) may sobmit to tbe lotfuranee 
CommisBionerB a ncbeme aalwIitatiDg any o{ the additional 
benefits (i) {or aickneasd) and di^bLement(}A) benefits or either 
or any part of lb cm. The scheme must be confirmed by the 
CommissioDerB before it can become operative* and before con¬ 
firming it the Commissioners must satisfy themselves that the 
value of the additional benefits conferred by the scheme is equiva¬ 
lent to the value of tbe benefits surrendered, and lUat* in view of 
iho speeiHl circuniKtancee of the members or class of members 
intended to come under iho scheme* there is good reason for the 
substitution (u). 

1648. As soon as the sums credited to approved societies as 
roserve values in respect of persons entering into insurance before 
the Ifith July, 11^18* hove b^n written o0 (^0. tbe heuefils payable 
to insured iiersous are to be extended in such manner as may be 
determined by Parliament (c). 

808-8ecx 9,—£zempkil Pertvui. 

1649. The contributions paid in res{)ecl of persons who hold 
certificates of exemption from compulsory health insurance {d) are 
to be applied, in accordance with regulations made hy the Com¬ 
missioners, in providing modical benefit and sanatorium l^enefit for 
such Mrvons* and in paying the cost of administering those benefits. 
On fulfilling such conditions as those n^guladons may impose* such 
persons become entitled to those benefits as if they were moml>ersaf 
approved societies(e). Such conditions naay not require payment 
of upwards of twenty-six weekly contributions before the person 
becomes entitled to such benefits (/). Where the total income 
from airsources of any such person exceeds A160 a year* ho must 
make bis own arrangemontB for receiving medical attendance and 


(t) See pp. 937. OSS. jwrt. 

(ft) See pp. 024* 9XS. unfo. 

(l) See p. 020, ante. ■ 

(m) See pp. 022, 928, aafo. 

(а) Katiuiial Insuroncc Acf* 1011 (1 A 2 Geo. 5* o. ■. 13. Such 
A Bciieae has no effect «. 13 (4)) on iho iceerve value (eee pp. 091, 
04>2. to bo credited to a society in rci*|>«ct of a member. A model 
ache mo has boca ap^iroved lor providiog pcoiioae ibroui'ii a euperamms* 
tiou fund in substitatioa for siehaese or sickucBS aod duablcmeut benefits 

♦fCd. 9292 of 1912], 

(б) See p. 062. poit 

(c> Nstional InsitroQOe Act, 1911 (I & 2 Geo. 5. e. 59), s. S (9). 

(d) See p. 911* oafo. Coatribotioiis lo paid are earned to tbe Kvempt 
Persons* Fund (Kationai Health Insurance (Exempt Persons* Benefits) 
fiegnla^DS, 1913).' * 

(') Hationaribsuraste Act. 1913 (3 A f Geo. 5* c. 37), e. 9. All the fore- 
gcuis proViaioM with resjwtio the payment of benefit*, and tbetuceoeding 
proTUioiif as to their aoixunietratWfsee pp. 044 ss;.* port), including 

reUliogtotbeapplkalioa of moneys provided by ParliaDenttowards 
thsir Mt anti the expsAMS of their admin nitration (see p. 998. petit), are 
•ppliaA subjeet to modiAeations by reralsfions (ibid.). generally* 
Kational Ha^th InsCranee (Exampt Persona* Benefits) EcfulatioDS* 1911. 

if) Kationsl Insimnoe Aot» 1913 (3 A 4 Geo. 9* e, 3f),s. 9i and eee 
* p. 920. Mil. 
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the insurance committee (o)* 

ScS'Sect. i.—Dipcmt ContnhiiiurL 


Bsot.C, 

Be&sflti 

laSpeoUl 

Casea 


1650. Contributions by or lu rdspeclof a deposit contributor, that p^oiit 
is to say, an insured person >vbo is not a member of nn approved cS^betofs 
society (//), are credit^ to a special land called the Dnixisit Con* 
tributors Fund. Out of the aniount etaudiog to the credit of each 
deposit contributor in that fund are paid any sickness, disablemeut, 
or maternity IteneSts payable to him (i), and if the sum so sUndlng 
to bis credit beentnes e:Khausted hisrighte to benefits are suspended, 
save that his right to medical sad sanatorium benefits continues 
to the end of tlie then current year, or longer if the insurance 
corumittoe administering those benefits (1) has funds available for 
the purpose and sees fit to allow him to continue to receive 
them (/). Moreover, certain some are deducted each year from tbs 
amount standing to the deiKwit contributor's credit for the expenses 
of medical and sanatorium benefits and the oxi>ensas of adininistra* 
tiem, and if the sum standing to his credit is insufficient to moet^ 
ihoKO sums, he is only entitled during the year to thofc benefits to 
which the ijisu ranee cominittoo may consent (m). 


SOB'SSCT. not AuiffnalU. 

1661. Bonofits under the foregoing provisions rolaiing to health net 
insurance are inalienable to the same extont as iinamployin^ nt aMisnnbU. 
l>oneiit (n). 

Sect. l.-^ExmptionM from Stamp Datif. 

1652. Stamp duty is not cbargouble upon the following docu- RiempUou 
mentH in connexion with oationul health insurance business, lUap 
namely r'^any draft, or order, or receipt givon by or to an approved ** 
Hoeiety, or branch, or insurance commii ce in reHj>ect of money 
payable in purHiiance of the statutory provinions relating to 
national liealth insurance or of the rutus of the society or 
branch; nny letter or |)owcr of atbirnoy granted by anv person 
as trustee fur the trannCcr of any money of an approved eocioty, 
or branch, or insurance committoo’ invested in bis name in the 
public funds; any bond or other security given to, by, or on 
account of an approved society or branch, or liy tho treasurer or 
other official thereof; any appointment or revocation of appoint¬ 
ment of agent, or other document required or authorised l^or in 

ig) NatiODal lusoreace Act, 1913 (3 Si 4 Goo. 5. «. 37), s. 0. Tbs pro* 
viidonH of tho National Inflnranco Act, lOU (I Ac 2 <*uo. G, n. 65). h. IS (3)« 

(MO p. U48, voti). are applied. • 

(A) Ae to deposit iuHuraDca, see, further, pp. 943, MO, 073, post. The 
provisions in regard tberetq only .hold good ouUl th| Ut Jsxiuarr, 1010 
(Kationsl fosoraace Act, 1911 U 3 Geo. 6 , e. Siy, a 43).• The osme of 
the fund was ehangod from Post Office Fund to Deposit Cobtrlboton 
Fund by the National Jiuqiraooe Aot, 1013 (3 At 4 Gpo. 6, e. 37), e. M. 

(i) See pp. 019 oi m9 , aiM$. 

(A) See pp. 933 it ag-, i»o»t • 

(i) National Insuraoee Aot, 1011 f 1 4c 2 Geo. 6, o. 56), s. 43 (b), 

Im) Jhid.. s. 42 (e). 

in] Ibid,, a 111; and see p. 806, aals. 
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brct. 7. puTBuancd of the stfttatorj pronsions relating to national health 
Eiamptions loauraoca or bj the rules of an approved society or branch ; or 
fttw Stamp an 3 L agreemeut entered into bet\vecn an approved society or branch 
Doty. aod an insar&nce committee in regard to medical benefit under the 
statutory provisions relating to national bealtli insurance (o). 

Srct. 8 .—Bodies. 

SirS'SlCT. ].— fn$vnnr§ 

Appe(stcn«nt 1653. The central administration of national health insurance 
ftodpowem. in England (p) is in the hands of the Insurance Commissioners, a 
body ap]>omtv<l by the Treasury* One Commiasioner at least must 
1)0 a duly quatifi^ medical practitioner (^). The Insurance Com- 
luiMsioners appoint the necessary officers, inspectors {r\ referees, 
and servants, subject to the approval of the Treasury as to numbers 
uiid remuueratioD (i). The Insnranco CoiDuiissionors may sue 
and bo sued in that name; they have an official seal which is 
oRlcially and judicially noticed, and every document pur{>orting to 
-1)6 their duly sealed or signed order or other instrument is deemed 
to bo their ^rder or iustrument without further proof, unless the 
contrary is shown, and is received in evidence (i). 

The )>ower of the Insurance Commissioners to make regulations 
is subject to the provision that any such regulations shall be laid 
before Parliament, and cither House may within twenty-one days 
present an address to Ilis Majesty praying for the antiuhnont of 
any such regulation (u)- 

.rojateom- 1664. A joint committee of the several bodies of Commisnioners 

. _ _ ________—__— 

(o) National In»tiirsnce Act, 1913 (3 & 4 Ooo. 3, o. 37), s. 37. As U 
stamp duties, geoerally, see title Revunue. Vol. XXIV.. pp. 700 et 

(p) Tbure are separate bodies of CommiMioucrs for Wales (KatioDSk 
Itkftursnce Act. 1911 {1 4c 2 Oeo. 5. o. SO), s. S2 (1) )• of wliiob Moumoiilh* 
HUite is deemed lo fonu part t. 79}, Ikotlaad (i6ui., s. SO), aad Ireland 
(ibuf.,S. 81). 

( 9 ) National Insarattce Act. 1911 (l & 2 Geo. 5, c. 66 ). s. 67 (1). 

{r) The powers of an inspector appointed for tbe purposes of national 
beaUh iusuraace are tbp sacue as those of an inspector appointed for the 
purposes of unomplnyroeoi inaoraoce (see p. 904, owls). The form of bis 
certificate of apporntment is prserribed in the National Health Iniuranct* 
(Inspectors'Certificates) Regulalions (Kngland), 1913 (Stat. U. & 0., 1913, 
p. 928). 

(i) National Insurance Act, 1911 (1 Sc 2 Geo. 6 , c. 66 ). a. 57 (3) 

(1) iWd., I. 67 (2), (4). 

(«) /hid., a. 66 . Wlwther or not the Commissioners are a nilo-mahiDg 
Authority within the Rules Pablication Act, 1893 (56 & 67 Viet. c. 66 ), 
«they have power under the National Insuranoe Act, 1911 (I & 2 Geo. R, 
e. 65). a. 66 . to make regulations to come into force with the Act iUelf. 
and re^lationsso made are not iurahd fortJjo reason that thevhavo b^n 
tailed ProvisioDal Begalattona (Jf. v. RuHack v. ^ttan, [19)3] 

I K. 290). By the National Inanrance Act'. 1911 (I & 2 Geo. 5, c. 56). 
a. 7 M. and^the NationalTnauranoe Act. 19)3 (3 & 4 Geo. 6 . c. 37), s. 40 (2), 
the IcHuranee Commissioners are giveii powers^ until the 31st boeamber. 
1914, under which tlieymsy, by orders msde with the conseut of the 
TMsary. do ,^jthing which appears to them ncocssary or expedient for 
bringiog the provisioivMslatiugto national health insurance into operation. 
** and any skiel^ ordst may modify the provisions of this Act, so far os 
may appear ueoorsary or expedient for carrying the order into effect.'* 
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ifl constituted iu eccordance irith i^uUtiono made by the sur.l. 
Treasury (w), and incorporated b; regulationa {:r), with powers Adodaii* 
duties provided by regulations (w), 

The several bodies of Commissioners and also tUe joint comnuttee ” ^ 7 ^ * 
are included in the list of pulflio departments to which tbe Docu- * 

mentarj Evidence Act, 1666 (v\ as amended by thi« Documentary 


Evidence Act, 1862 (a), applies (b). 

1665. For tlie purpo^ of securing for themseWos advice and AAvitorj 
assistance in regard to the making and altering of regulatione, 
the Insurance Commissioners must appoint an advisory coiuinittee» 
and must include among its members ropresentativee of associivtions 
of entployers and approved societies, medical practitioners, and at 
least two women (r), 

6ua*SECT. X—fntunue* Oimmittm 

1656. An insurance committee must l)e constituted (or every rnnKtUotios. 
county and county borough (d). TIio number of tlie meml»erso( 
the various committees is determined by the Insurance Cominist 
sioners, but within maximum and luinimuiu liujitaw)i eighty and 
forty respectively. Throe-IiUhs of the committee are api>uintod 
in accordance with regulations of the Ineuranco CommisHumers so 
os to secure representation of insured persons who are members of 
appro veil societies (e), and wbo are deposit contributors (/), iu 
proportion to their rcs{K‘ctivo numbers (. 7 ): nno-fiflb are appointed 
hy tbe council of the county or county borough, and of Kucb 
ineml>ers Uo at least must bo women; two members are tbv tad 


(w) Naiiontl Iniuranoe Act, 1011 (I & 8 Qeu. C, 0. 66), s. 88. For the 
constitution and powers of the joint committee, aoe the National Insurance 
(Joint Ci»mmilieo)Hegu]atioos. lS]2(Stat K.&O.J812.p. 809) and 1913. 

(s) Nutinnal Insurance Act, 1913 (38£ Sue's A. o. 37).e. 89 (1); National 
In^urunco (incorporation ol Joint CotninUU'. \ Regulatioiu. 1913. As to 
the validitv of doonmejite isHued W the jjint committM before the 
National fruiuraaoe Act. 1913 (3 8; 4 Geo. 6. c. 37), see ibi4.» s. 29(8). 

(y) 31 A 32 Viet. 0. 37. 

(а) 45 ii 46 Viot. c. 9. . 

(б) National Insurance Act, 1913 (8 & 4 Geo. 6. e. 87), o. 20 (8); and see 
title £vii)BNCB, Vol. XIH.. pp. 686,628. 

(c) National insannee Act, 1911 (1 k 2 Geo. 6, c. 65), s. 58; see tbe 
National Health Insuranoe (Advisory Committ4*c) Order, 1918 (SUt. 
H. U 0., 1913, p. 818). 

(d) National losurence Act, 1911 (1 8 Gee. 6, o. 66), e 69 (t). The* 

ituuranc^ committee ia a body eortwrate with perpetual sueoeasiox) and 

a common seal, and may sue and bo sue>l and {subject to the consent of 
tbe InsuranceConunUsionera) may (without any liccoee in mortmain) take, 
purchase, nnd hold land for health iniuranoe purposes (Nationid Josuranee 
Act. 19i3(36e 4 Geo. 6. c. 37). s. 30 (1); and see tiUe CcaPOBanows. 
Vol. VIII., pp. 368 ef The expression ''county*’ raeani adnunia* 
irative county (National Ins^nee Act, 1911 (l,ls8Geo,6, e. fA) a. 79). 
The SciUy Islet are deemed a eoii&tj(thtd.). but the insnraDol oommiUce 
therefor it constituted ip accordance with the National Healtn loaurance 
(Seilly Isles Insuranoe Committee] Regulstioni, 19(3 (Stat. R. 4rO., 191$, 
No. 828). 

(s) See pp. 937,938, pcsi. 

(/) See p. 931, ofOe. 

(f) The regulations most provide for the appointment of such repre¬ 
sentatives by tbs approved sodeilee or by ■atoelaiione of deposit 
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by tha medical praetitionera resident in the county or county 
borough; one member (or two if the committee ia aixty or upwards, 
or t|iree if eighty) must be a duly qualified medical practitioner 
appointed by ibe council of the cbnnty or county borough; and 
the remaining meDil>era are appoitHed by the Insurance Commis¬ 
sioners, one at least being a duly ^alified medical practitioner 
and two at least being women (a). Where the county or county 
borough defrays auy port of the ooet of medical benefit (b) or 
sanatorium benefit (r), its representation may be increased, and that 
of insured persons correspondingly diminished (d). Insurance com¬ 
mittees may combine, and the Insurance Commissioners may 
require them to combine, for all or any of the purposes of 
national healtb insurance (c); and they may subscribe to tne funds 
of any>-AAHoeiation of insurance commitieea whose objects are 
approved by tbe Insurance Commissioners (^). The Insuraiice 
Conunissioiiert may make regulutionfl governing the appointment, 
procedure, and proceedings of the eomimtU>os, incFinling tbe appoint¬ 
ment of sub-con I mi ttecs consisting wholly or partly of members of 
the committee but at least one woman must ^ on every sub- 
committee foi*dealing with the administration of any benefit'(A). 

For the purpose of assisting insurance committees in the 
exorcise and performance of their powers and duties, and witli a 
view to promoting co-operation Wween the committees and 
county, borough and district councils, any medical officer of health 
may to requested to attend meetings of the committee, subject to 
the consent of tbe council by whom he is appointed (i). 

Members of insurance committees may be paid travelling 
exp(UiS6e (A), subsistence allowance, and corojiensattDn for loss of 
rsuiunerative timo(fX and representative members, not exceeding 

contributor! (National Ituuronce Act, 1011 (1 6t 2 Goo. O, o. SS), 
!. ce (S) (i.)). For the mode of eloetion of snob n^urtutentsiivcM for iho 
)ieru>d to July. 1916. see KstionolUealth loiorsuoe (Insuraneei\immittee»: 
Hepreeentstiou ef Insun**! Personi) Regulations (RugUod). 1913 (Stat. 
K. &0., 1013, p. 030), and National Health insuraucc (llo proven tat ion of 
Ani»roved Sooioties) Order, 1013 (Stat. R. & 0., 1013, p. 740), The 
rcwomisHionefi publish lixU of rtproeeniatiTC! of insured porBone on 
iusurooco eommittees; soe List 24, dated the 3Ut Deoember, 1013. 

{a) National losurauce Act, 1011 (1 & 2 Geo. 6, o. 56), s. SO (2). As to 
the electioa of the two mediool repres«iUtirei, mo National Heol^ Iniur- 
aIu.^eUnsuranoe Committees: Election of Medical Ilepn»ODtatiTe«)Beffula- 
tions (Kngland), 1014 (SUt. B. & 0.. 1014. Ko. 160). by which the methods 
, of proportional represeoUtiou oreappliod. and Xationid Ilooltb I&surance 
(InsQfiDoe Committese: Election of Modieol Repteeenutives) Regulations 
(No. 2), 1014. 

. (6) ^ p. 660, posl. 

(o) Seepp. 063. 960, pest 

{d) Notional losuronoe Act, 1011 (1 & 2 Ceo. 6, e. 55), t. 50 (3). 

(s) 2Hd.. I. 50 (S). ' ^ 

(D Notional ^DsurAuef Aet, 1013 (3 L 4,Geo.'6. e. 37). i. 31 (3). Such 
eob»oriptiop is uositsd to 510 per annum for any ooo committee («M ) 

(9) National Insuraaoe Aet. lOlJ (1 2 Qeo.5, e. 66), s. 60 (4>; and 

see tiw Notional Health loiurance (Insuronoe Gommitteei) Betolafioos 
(EMiaed). 1011. ' ^ 

(k) Kktioul'lsinni^t Aet. 1913 (3 & 4 Gm. 6, e. 87).30(J). 

/I’l lAwr-VeAet, 1911 (] 4: 9Qeo. 8.e. 66). 90(9). 

\s) leid., s. 61 (2). 

(l) Nitwuallnsnraoee Act, 1013 (3 A 4 Goo. 6. o. 37), s. 31 (1), 
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four in the case of anj one committed, attending meetinga of 
asaociationB of iDsiiraDce committeeain) maj be paid their reasaii* AdBisi^ 
able exp 6 nBeg(}j). / ££[ 1 , 

1667. In addition to the adnunietration of medical ( 0 ) and eana« • 

torium benefits (p), and, in th 6 ease of insured poseoiis irbo are 

not members of approved societies ( 9 ), sicknoea, ilisiiblomeut, and (wmittiei. 
maternity benefits (r), an insurance committee has the following 
powers and duties, namely ( 1 ) :*-it must make sucli provision as it 
tbinks necessary or dosirabje for the giving of lectures luid the 
publication of information on questions relating to lieattU, and 
for that ])uri>os 6 may make arrangements with local education 
authorities ( 0 » univsrsities, and otliur institutions; it must make 
such reports as to tlio lieallh of insured porsone wiChiu the.county 
or county l>orough as the liisunmce Commissioners, after consulta¬ 
tion with tbo Local Goveriimont Board, may proscrilio, and it must 
furnish such atatistical and other returns as tlioy luuy renuire. U 
may also make such other reports us tg Lho health of such insurod 
l>orsonB and the conditions afTocting Uio same as it may think fiti 
and may add suggoslions with regard tboroto. The nq^orts and 
returns must he sudi as will enable un analysis and clasHiilcaiiou 
of d 6 |)OHit contributors (a) to be made. Copitw of such repririn, 
returns and suggestions are forwarded by (be Insurance (jonimis- 
sioiiers to the county, borough (/«), and district councils conoerned 
or affected (c). 

Sire-Sicr. 

1668. The regulations which the Insurance CommiHsionerH may Am* 
make concerriiDg insurance comioittoeii(d) must include j^roviKions 
reejuiring the insurance committee of every county, save where 
special circumstancos make it unnoeeeeary, to prepare and submit 

for approval to the CominitMioiiore, after consultuiion* with the 
county council, a scheme for the aiipoioi' lent of district insurance 
eomnuttces for the county, and preaeribing the area to be assigned 
to each. In particular, the scheme must provide for a dinlrict 
insurance committee for eoidi lx>rougb, including the City of 
London aud tbo uiotropolitau IwroughB, wifbuj tlie county having 
a population of not less than lO.Cw, and for each urban district 
within tbe county with a p<»pQlatioo of not less than 20jO(X). 

(m) Sm pp. 033, 034. * 

(a) Natiousl Jimu'auce Act, 1013 (3 S( 4 Oeo. 0, e. 37), s. 31 (3). As lo« 
the sources uf these paymenU, eee p. OSl. post. 

( 0 ) p. 046, pMl. 

(p) Seo p. 052. poit. • 

< 9 ) As to ‘‘deposit eootribaton," sec p. 931, ante; sad pp.,e43, 060, 

073. 074. poet 
(f) pp. 057. 058. pqsl* 

(I) National Ineuraooe Act* 1011 (I A 2 Geo.,5, t. 55k i* 00 fl). 

(1) See title Edvcstion, Vol 7CU., pp. 15 el $eq. i 

{a) See p. 043, pott. ^ 

(3) For this purpose the ooundl of a borough includes the Conuncu 
CouDoii of tbe City of London end the metropoliuo borough cxjufieili 
(National Iniaraooe Act, lOH (1 A 3 Geo. A c. 55), 00 (3) )• 

(e) 13»d.,s?e0(nu). 

(d) 8ee pp. 933, 93A ante. 
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Adjoining aress ma; be grouped witb any each borough (outoide 
London) or urban district for the purpose of the appointment of a 
district iuBurance committee (e). Begulabione may be made by the 
Insurance Commissioners providing for the apportionment among 
the eeveral di|^t innurance comtmttees of any of the powers and 
duties of the insurance committee as well as providing lor the 
constitution of such district insurance committees and for their 
relations to the inbiiraoce committee and to one another (/). 


i>uo*i^ECT. i,—Lceal Crnniitm. 

Medicfti 1659. The Insurance Coiomissioners must recognise such local 
>r»ciitiooctt. unjjijcftj committcos as have been formed for any county or county 
iMirougli or district committee area, and are representative of tho 
duly quHlilied medical practitioners resident in the area. Local 
medical committees eo ree<^nisod must, subject to regulations 
mode by the liisurapco Commissioners, be consulted by the insurance 
committee or district committee, as the case may be, on all 
general questions affecting the administration of medical beiielit, 
including the arruiigomente made ytiih medical practitioners 
attending and treating insured persons (<?), and have ^uch other 


{$) Nsticuol IfliursDce Aot, 1011 (J Oi 2 Uco. 0, c. 05), i. 69 (4). 

(A IHd. The provUlocu to be iudtnlcd lu the scheme ore (jrcecribed in 
the Nutiuual Health Insurance (DUlrict IneuraDccCommiitccs) Regulatious 
(Kitglood), lOlS (8tat. B. & 0., 1013. p. 044], by which it is laid down that 
tbf ru M to be on the district comnittiw a majority of repreeoutatives of 
insured persona in tho area, also at least two vuuiiu], and porsona ap]>oint«d 
by istch of tho foliowiiia bodice, namely ft.) the insurance committee; 
(ii.) tho eoancil of every borough, urban district, or rural district whose area 
isiridudwl in that of the district cornmittee; (iii.) any owociation of approved 
societies or ouy class of approved societies which, in the opinion of Ibo com* 
rDitt('e, is roprusentstivo of tlio inaurod poisons or closoos of insured persons 
resident in the area of the district oommittoe; (iv.) any local medical 
oommittco recognised by the Commissioners under the Act which bos 
bc<*n formed for any arcs iacludiog or corrosponding to that of tho 
disirict committee; (v.) any OMOcistion of deposit contributors which 
has been formed for any area including that of the district committoc; 
(vi.) any committee, representative of chemists and other persons, firm r 
iind boaiee corporate undertaking the supply of drugs, medicines and 
appiioncM under the onongements made oy the cotnmiUeo to iniured 
porsoQS in the area of the district comtaittco. The following powers and 
duties may not be assigned or delegated to the district committee, 
namely (a) the completion of arrangements for tho treatment of 
tnberoulosis and other presisribed diseases; (b) negotiations with approved 
sodetiee in respect of the cost of the iDf?oical benefit of their members 
resident in the county and of the administration thereof; (o) the 
determination of the amount to be paid in respect of the cost of the 
medical ^benefit of depout eontributots; (d) the decision of the terms 
on which medical practitioners ore to be iiirit^ to undertake treatment 
and of chs ne^od amount of theig. remoneration; (e) tho deter- 
fuiusiion fif the methMl and amount of the remuneration of penoos, 
Arms and bodies corporate undertaking the limply of drugs, medicines 
and inpliiBces. 

A) 0^ p. 0^, poll. Theinsursnee committee must consult with the local 
meoioal committee in eoujiinetton with the panel committee {sea note (t). 
p. 937.tMwO before dct^miAing the conditions of seirioe and remuueration 
of medical practitmnen undertaking the treatment ol persons entitled to 


I 
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powers Aod duties as the Insarance Comnnssioners may dete* 
mine {k), $ 

1660. Where it is the duiy*ol an insurance committee, dfider 
either the statutory provisions the statutory regulations relating 
to nationa) liealth insurance, to ascertain, in roKpwt^f any matter 
affecting the administration ol tnedioal benefit in ti^e area, the 
opinions and wishes of the medical practitioners on its panel, 
it must do so through a comniiUee appointed by such pnkcii* 
tioners in aecordonco with regulations. Such committees liave 
such |)<)Wors and dutins as the (^mmissioners datormine (i). 

A local committee must bo elei*ted in every county or oouniv 
borough by the {versons, firms, and bodian corporato who have 
agreed to supply drugs, medicines and appliances to insured 
persons. Such committee mmi l>e consult^ by tlio innurance 
committee on all general questions affecting such supply, it 
performs such duties and exercises such ))o\Ners as tlio Insnranoe 
Commissionors detenu ino, and is elected in accordance with 
regulations made by those CommiaHioners (1). 

a 

Sys-SKCT. 

1661. Approvctl HociotiHA admiiiishT KicknuHs benefit(f), disable¬ 
ment lK)nefit(»0, and mivWrnity bendfit(ff) in the case of insured 


rnvUicul bimulit (NttUomd IJi^alth Insurance (Moiliral lleguhi<Hiui 

(EnKla&ii), 1013 (Stat. H. U O., 1014. No. 5). n^gufiiLiori 0 ), Usfore tP' ing 
thuso terms (rfmiUUou 16). and before prepw'ijig rripw for the sp)m»val of 
tlio <!oiumiiieio]U'rH (nidiTibe National losuronoo Art, ISJl (1 & S <jeo. 6. 
r. 55), s. 14. wiili ffgard to ifio oflmmislratioii of inudirAl b<*iiHlit (Nstioual 
Health Jnsurance (Me^lirol Ilctiefit) Kegulatiims (Kndand), 1613 (HCat. 
K. 6i O., 11)14. No. 5), rrgulation SI); and with tbe locsl medic^ooui* 
milteo in eonjunrtion wUli ihn pane] eetDTni*tee and tlii'pharlnooeutlcoJ 
uommittee noto (4). infm) before rarjinff. or aboliihiog on 

income limit in regard to medical benefit {.’iotioniM Health jRiuronc^ 
(Medical Henofit) Kegulatiims (England), 1013 (Stot. K.& 0., 1614, No. 5), 
regululigii 14). or before preparing or altering the lilt showing the prices 
of drugs and prescribed appliances (ibid.. regu]at|p&a S, 16). 

(A) National Insurance Act. 1011 (1 As S Geo. R, e. 65). s. 63. A&y 
comploiDt mode bj one aedicol practiUotier on the pati«'l against 
aootlier involring any question as to the efficiency of the niedieol servioo 
which roar reconimend removahi from the panel (National Health Insur* 
aucc (Medico) Benefit) Kegulotions (England), 1013. rrgulatjon 46) is 
coDSjdered by the local medical couinittce. 

(4) National Insurance Act, 1613(3 it 4 Coo. 5. e. 37), i. 33. Com* 
mittees so elected may bo rocognised sk the local medk^ committees 
{p. 036. oiifs) for those areas in which no local inedieol oommitlee was 
recognised before the 15th February. 1614 (ittd.). For the xqothod of 
appointing those eotiimitUM {coUm panel committees), see National 
ifsolth Insurance (Panel Committee) HegulalionA, 1614. 

ik) National Insurance Act, 1613 (3 A 4 Geo. e. 37), ^3 (11. *For the 
method of eleoiiog these committees (called pharmoeeutica) ojmmittees). 
966 Kationoi HeolUi IniiuroDee (Hhomsceotical Committee). Hegulations, 
1614. The comnuitee must be eoosuUed by the in*uronee oommitlee 
before settling agreements as to the supply ol drogs (f5ui,/efulati<»n 10). 
As to finance, see p. 661. pest. 

(I) See p. 6t0, oafs. 
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perfiODfl who are members ihereof (a). Other administratiTe 
fuBctious are also imposed upon approved societies in resist o( 
tbek meml^rs, noUllj in regard to the issue and collection of 
insurance cards (ft). ' 


1662. Anylbody of persons corporate or unincorporate (not being 
a branch (c) of another such body) registered or established under 
any Act of Parliament, or by Boyal Charter^ or, it not so registered 
or establisbod, having a constitution of the prescribed character (i), 
may be approv^ by the Insurance (Commissioners for the purposes 
of national health iDHQranca(f), provided that it fulfils tbe following 
conditions, namelyit must not be a society carried on for 
profit; its constitution must provide for its affairs being subject to 
the al)solnte control of its members, whether insured persons or not; 
and, if the society has honorary members, its constitution must 
provide for eicWing them from tbe right of voting on questions 
relating to national health ioeurance (/). 

Any society may estAblifih a separate section, consisting of insured 
^rsons, whether with or without honorary members not being 
jusured persons, (or the purposim of nqiionat health insurance, hxul 
such separate section may become on approved society in the 
luanner and subject to the conditions aforesanU^). 

Approval may be grated at any time and eitlicr unconditionally 
or Hiinjoct to the condition of the society taking the steps neceesury 
tor compliance with the foregoing requirements relating to approved 
societies (ft). 

A society may not be required to be approved in respect of any 
part of tbe United Kingdom other than that in which ita registered 
olfice is situated because among its members there are persons for 
the time l>eiDg resident in that part of tbe United Kingdom (t). 


(a) National Insurance Act, ICU U 3 tJeo. 5. c. 05). s. U (I ). In 
otlier cases these beneUU are adminisUred by the iniiirancc commitu^cs, 
as tn which see pp. 033 ants. 

(3) unte (a), p. CIS. 4mts. 

(r) The sKpression ** braaeb/' in relation to a society, does aot include 
any branch of the society wbiob ts not iUelf separately registered (Nstional 
losurance Aot, 1911 (1 3; 2 Geo. 6, o. 33). s. 70). 

(d) The National loaursnoe (ConstiluHon of Unregistered Societies) 
KegiilHtioD. 1019 <SUt. K. O., 1012, p. OSS), requires that societies not 
so registered or eatablisbed shall be regnlated by written or printed rules 
or by some other iostnuneDt providing for certain specified matters relative 
to tfieir constitution, powers, and procedure. 

(s) National Jnsurasce Aot, 1911 (1 fit 2 Geo. 3. e. 65). a 23 (1); see 
4lso title Tbai>e akd Tasro Uvioxe. Vol. XXVIl., p. 670. 

(/) National Inanranee Act, 1911 {) & 2 Geo. 6. c. 33), s. 29 (2). 

<f) Tfttd., s. 23 (1). The Katfonal Insurance (Constitadon of Sections) 
RcgnlnUons, 1912 (Stat. B. 3 e 0., 1912, p., 950), make for sections 
:^vidoas oorrrspondinn to those of the rmUtion noted in note (d), 

SWpM. 

(ft) National Inanranee Aot, 1911 (1^2 Geo. A c. 33), a 23 (3). 

(A National Insurance Act, 1913 (3 3e 4 Qeo. 6, e. 37). a 16 (2). 
A eeele^ whi^ has received approval for more than one part of the 
United Kinedom (see 'l^tional Insiiranro Act. 1911 (1 A 2 Geo. 3, o. 63), 
a 88 (3), re|>ca)el by National Insuianoe Aet. 1913 (3 3{ 4 Gee. 3, o. 37), 
a 16 <li) may rehaquisb approval for soy part or parte other than that 
in which ite registered oiBoe is aitnato, provided none ol ita memberi 


Past V.^Natjokal Eialth Ikhvbanoc. 


The Insuraoce CommiaeionorB mjkj withdraw their appro?Al» ao ^ 
that the society will ceAse to be ao approved society, if inch sooiaty itetais* 
or a branch thereof fails to ooiuply with the ^tatatory proviaione tatlTa 
relating to approvod societies, Jor tf the society or branch or the 
parent body of a flO{)arat6 section is oonvict«l of any oiTeuoe under witbAwnl 
any slatate (k). They may also make regulations authorising the of ai^iewU. 
withdrawal of approval on account of maladmioistnvtion of the 
society's national health insurance affairs where it appoaru expedient 
in tbe interests of the members of the society to do so (a). 

1663. Every approved society and every society desirous of Rccurity. 
becoming an approvod society most give sneb security as the 
Insurance Commissioners think sufficient to provide against 
malversation or misappropriation of national heultli insuranoo 
funds by officers of the society. Securi^ mast also be given by an 
approve society in respoct of any branches which it may have with 
insured persons among their members. No seenrity is ro(}uired 

from any society which proves that tbe only national health tnsur* 
ance funds coming into its hands are such as are required for 
reimbursing to tho society sums previously ox ponded (6). 

1664. Approved encietiee and their branches must comply with iwguUtioiu. 
any regulations made by the Insuranoo Commissioners as to their 

pkee of mooting, and such regulations may provi<l6 for tbe use, for 
that purpose, of the olUws of a (lovemment dejiartment (including 
A labour exchange), or of a local authority, subject to tho con sent of 
the department or authority concerned (c). 

1666. Every apyroved society must make proper rules tu the 
satisfaction of the Insurance (jouimissionen tor the government of 
the society. Tf the socioly has branches, rules must be made for 
the government of the society and its branches, for the determina¬ 
tion of di5[)utes between tbe society and a branch of between 
braneboR, for the administration of beu* fits by tbe branches in 
regard to their insured members, for tbe k^^eptng of proper accountn 
by the branches where separate accounts are usually kept by them, 
and for depriving of or suspending from the right of Admimstoring 
benefits any branch guilty of maMministr&tion thereof, or which 
is convicted of auy offence under auy statute, and for providing for 


raids in the parbi of the United Kingdom in of which approval 

ii to bo reliiiqui»bod, or that any niemlfeni who are ho resident were at (bo, 
time wbrn they were admitted to mcmborHbip for any puipoee of (he 
loeiety resident in a pan of tbe United Kin^om in which the xociety 
will remam an approved society (National loHuranee Act, 191A (3 & 4 
6eo.S.e. 37), i. H(3)). * 

(h) National Insutaace Act. 1311 {I k 2 Geo. 5, e. 35), i.*X0. The 
Insoranoe CommiseioBen most make tbe necraa^ provision with reapect 
to intturod members of the aooiety {ibid .). • « 

(a) National losurance A#t, 1313 <3 k 4*Qoa. c. •S?). s. 28, 
Soked. 1.; Netional Health Insvance (Withdrawal of Approfti) EeguU- 
tioBS, 1314. • • 

(3) National Insuranoe Act, 1911 (1 A 2 Geo. 5, e. 66), i. 36. The 
mUoDert may vary the eecnrity from time to time, ailtt may permit^ 
depoiiM seonrities to be ohansed. Dividends or inleroat ahsing from 
dm^tad eecnritiee are paid to the society (ibid.).** ^ * 

(s) Natioul losnraoce Aot, 1311 (1 s Gee. 6, e. ft), e. 27 (t). 
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their idmioiAtrstion by the society or otherwise (d). Where eoy 
staiute requires the mien of a eocietj to be registered, nilee approved 
by t^e Ineorance Commiseionere must be forthwith registered, but 
euch rules have eSect landing registration as if dniy registered (c). 

1666. A member of an approv^ society who 10 a luioor may 
execute ioatrumenU aud give acquittances under the rules of the 
society^ but may not be a member of the coDuuittee, or a trustee, 
manager, or treasurer thereof (/*). 

1667. An approved society or a branch thereof may only be 
dissolved with the sanction of the losurauee Coiumissiouers and in 
the prescribed manner (^); and no branch maybe oxpcHed from the 
society unless proper provision is made with resi)6Ct to its members 
who aro insured persons. No branch having insured persons 
among iU memberi may secede or withdraw' from the society 
without the consent of the Insuranco Commissioners; such 
consent is not given unless the branch complies with the con* 
^itionR of approval requisite in the case of approved societies. On 
eucli consent being given the branch is subject to all provisions 
and requirements relating to approved societies. Such consent 
is unnecessary if the branch makes satisfactory provision for tho 
transfer of its insured members to other branches or other approved 
eoci6tiaH(/r). 

1666. The Insurance Commissioners may emiK)wer any inspector 
appointed by them to exorcise in respect of any approved society or 
branch of an approved society the powers of an inspoeb^r appointed 
under s. 76 of the Friendly Societies Act, It^dG(i), for the purpose 
of inspecting the affairs of a society, but any complaint or report 
as to any branch made by an inspector under this provision must 
1)6 c<iznmunicA(ed to the central b^y of the society (y). 

1669. A society consisting of persons on tilled to rights in a 
superannuation or other provident fund established for the Iienefit 


(d) National In^uraooe Act, 1911 (1 & 2 Uoo. C. c. 50), 1 . 27 (I). 

(^} i0^., a. 27 (3). Where there u urgent iicad for tbc imuicdiale 
amendment or vaiiatioo of the rules of a society, tho t/’omoiiwioaeiuiuay 
aiitliohse the ametidDicnt or variation, if rendered nei'oseary by tJio 
]t)UM(ing of the National lasuTaneo Act. 1913 (3& i Geo. S, c. 37), ko 
that it may not bo necessary to incur the delay and expense wiath 
would be ooDoequent upon gettiog authority from us society iUceli (tbuf., 
I. 17). 

« (f\ National Insurance Act. 1911 (1 d; 2 Geo. 6, c. 63), s. 74. 

ig) The Commissionen mav make regulatious with respect to tbe 
manner aud oooditions in and upon which the dissolution of approved 
(ooioties•may be effected (National lusurance Act. 1913 (3 dt 4 Geo. 3. 
f. 37). a. 28. Schod. I.),; aee National Ileahh Insaranoe (Dissolution of 
f^iotie^l Beguintion^. 1914; as to tbe fi&an<yal anangemeots on such 
dissolution, see pp. 971. 072. post. i 

(M Kativnal usursDeo Act. 1011 <1 ^ 2 Geo. 3. a. 65), 1 . 28. Tbe 
forego me provisions uto seeeasion or wi(hdrawal«have effect not withstand* 
u^anything in any statute regulating tbe eozutitutioo of tbs aociety 

(0 69 & 00 Viet. e. 28 ; and see tide FuiKni.T SoanTiss, Vo). XV., 
pp. 174.176. 

ij) National-lasnraacs Act, 1911 (14 2 Geo. 6. 0 . 66). 1 . 67 (6). 
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of perM>o« employed by one or more employ era may become e 

AD approved eocietj, not with AtandiDg that the employer ii eutitjad Admlali- 
to repreaeutatiou on the body administeriug the fund 6a an tratlre 
extent not exceeding one quarter of the total number of the 
body, if the employer, in SAbiiijnn to the insuriinco contributioua 
payable by him (d), is responsible for the solvuiK^y of the fund 
or for the benefits payable thereout, or is liable to pay a sub* 
etantifti part of, or to make Hubstuutial contributions to. or Hub* 
stantially to sniiplcmcnt the ))6nefiU payable out of the fund, 't'he 
following are the condition a of approval in respect of such a hoiieiy, 
namely :~it must be prohil>it6<i, so far as concerns national hualtli 
insurance benefits, from refusing to allow a momlwr to transfer to 
another approved society, and from I'ofusing lo allow a memlKT 
who is discUurgod from or leares his emplovmeiit and is unable 
to join another approved society on account of fiis hcallh to continue 
his membership; the memlicrs of the ctunmiltee of roanH>;e« 
meat, other than the employer's representatives, must )>o clecUul by 
Iwllot; and memliersliip of the society must not bo a condition of 
employ meut. Where in order to bocuiue an approved nnricly it is 
necessary to alter the cxistiu^; rulea or constituliou of the aocioty, aud 
’ it is not competont, under the oxisling constitution, for the alteration 
to bo made, tho Innuraoce CommisHionere may approvo a Kchems 
submitted to tbem for the pur]K>He, provided that the mombors have 
had nil opi>ortunity of voting thereon by ballot, and that projsir 
provision has been made for safoguaraing eiisling rights aud 
ioterests. The Act or deed constituting the fund has cfToct bnbject 
to Cho provisions of the sebomo approved ((). 

1670* KxUting societies desirous of transacting national health KtiHiinR 
iDsurance business were enabled, for thee|>aceof a year after tlie 
commencement of the Act (w), to do anything oeceesary to qualify 
for that purpose, notwithstanding anything in their <govurniog 
insirumenL.s(»), 


1671. Any society for the purpose of carrying on national health UsKivWttira 
insurance business either alone or together with any of the pur|)usoH 

^Yhich enable a society to become a rogistared friendly 8ocjuty(^) 
may be registered as a biondly ^iety(p), notwitlistanding that 
the contribuLions in regard to national health insurance are not 
voluntary (q). 

1672. Apart from national health insurancenjatters, the righU f»r«r<«Usoo of 
liabilities of approved societies and tlioir nicmbcre remain unalTectcd 

by the statutory provisions relating to sucli insurance, and, subject ^ 


(A) See pp. dll, i)ii, anU. 

(<) NatioDal InRurane^^rt, 1011 (1 & 2 (Jeo. 6,*e. 65), fl. 25. 

(a») Namely, until tkelSthJuly, 1913. ^ , * 

in) National Inmauce Act, 1911 (1 A 2 Geo. 5, e. 55), |. ti; sa lo 
exlAtiag societies, see. furtber, pp. 973. 973, potl. 

( 0 ) see title Frix^olt Socictiea, VoI. XV., pp*. 124, 125. 

(p) See ibid., p. 129. Pet form of appUcatioo for r^trati<»n f^y a 
friendly sooioty, see Encyclopedia of KormA and rrocedsuta, Yui. Vly 

p. 20 . M » 

( 9 ) National Insurance Act, 1011 (1 A 2 Geo. 5, 0 . 65), a. 75. 
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to 8ucb Btetutor^ {^vidionSr the lorce and effect of all rules of a 
eociet; which be^mes ad approved wciety or auy braDch thereof 
remain as before (r). Except in so far ab luaj be mconsisteDt 
witl) the statutory provisioDs relating to national health in bu ranee, 
any national health insurance busipees transacted by any approved 
society, including any approved society which is a separate section 
of another body (i), is treated as part of the ordbary business 
of societies of its cIosh, and statutory provisions applying to the 
society in relation to such ordinary business apply in relation to its 
national health iusu ranee basin ess (f). ■» 

1673. The Commissioners may make regulations as to the 
manner in and conditions upon which may bo elTccted the 
amalgamation for national health insurance purposes of any two 
or rporo aj^provod societies, or of an approved society with a 
society which is uot an approved society, or of any branches of an 
approved society; and as to the transfer by one approvfid society 
or branch of its engagements as to hoalth insurance, or such of 
Its engagements as relate to mombers rcKidcnt in a particular 
rt of tlie United Kingdom, to another approved society or 
ranch {a). 


z 


1674. Any insured person (<p) and any person entitled to become 
an insured person luay apply to an a]>provGd society for member* 
ship therein (n). No such application may be refused solely oo the 
ground of the applicants ago, and a society may not admit as a 
member any person resident in any part of tbe United Kingdom 
in resnect of which the society is not an approved society (6); 
but other wise an approved society is entitled, in accordance with 
its rules, to admit or reject any applicant, or to expel any member 
who is au insured person (c). The suspension of a member of an 
approved'Society from national health insurance benefits does not 
deprive him of his membership (d). 

1676. A person may not, for tbe puriiosee of national health 
insurance, b« or atteuipt to become a member of more than one 
approved society at the same time, nor may a deposit contributor (c) 
he or attempt to become at tbe same Ume a member of an approved 
society for the purposes of such insurance. There is no such pro* 


(r) NalicDal Insurance Act, 1011 {I L2 Oec. 0, c. 56), s. 34. 

(#) See p. 93S, (tnle. 

(ii National InRuranoe Act, 1911 (1 & 2 Geo. 5, o. 55), b. 75. 

, («) National Insurance Act. 1UI3 (3^4 Geo. 5. c. 37), a. 28. 
Sebed. I.j National Hoalth Insutance (Amalgatnation and Transfer of 
Engagements] Kegulations, 1914. As to financial adjuatiaenta on aucb 
amalgamation, see p. 9^6, past ^ 

itt) Sae p. 905, anft. , 

(e) Mein)>etabip of an approved society met os meabenhip for tbo pur* 
poaea of national health uiiunbace (National Ii^iaraaee Aot» 1011 (1 & 2 
Geo. 6. c. 65), s. 79). 

(9) National Ininranoe Act, 1919 {9 fit 4 Geo. 5, c. 37), s. 16 (9)* 

(e) National InanraBda Act, 1911 (1 6i 2 Geo. 6, e. 55), i. 90. 

(d) iM..s. 79 
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bibitioD in regard to joining such s sooie^ independently n&iicmal s vr, a. 
heslth inearance purposes (/)• Adminte- 

tratin 

8vs-S ect. ^.—JkpotU OntUrUjMtcri. BoiUm. 


1676. Insured porKona (*t) 4lio have not joined an approved DepaR ^ 
society within the prescribwl time (A), or who have been members 
of but have left such society, and have not within Die presoriM 
time (») joined another, bociiine ** deposit ooutrilmtors*'(A). Their 
contributione are credited to a special fond called the t)ei)(i8tt 
Contribiftors Fund and their benefits are paid out of that fund (I) 
and administered by the insurance committees(m). 


Nutiniiol Insursnov Act, 1012 (1 Sc 2 Geo. 6, e. 65), s. 34. The 
ri^ts aod liabilities of approred eocieties and their man bore arlsiug 
outside tlio provMone rebliiig to naiional bealtlk iuauraiioe rennuo 
uuaUootod (itid.). 

{c) Sac p. 005, ante. 

(*) l*ho time within which a person may join an approred •ooiety is as 
follows(i) lu the oano of a norson (otbtir than a puraoQ included in (Ij.), 
in/m) of the ai:e of ivituion ana upwards who enters into ioiuranee as aS 
eiopluji'd rpuiribuior, any titso before the espinCiou of three mouths and 
' fourtrrn tlays from the doto of his entry into irmorauce; {U.) in the eaae 
of a per^ou who auterM into insur.anco ou boeoming employed as a master. 
Rcaroao, or apprentirn on a foreign^going ship, or a sliip engagwl in regular 
irado on foroiim stations, or who becomt^ employed as a master, seaman, 
or approutioo. on any such ship as aforesaid within three loonilis aftor 
his I'litry into insuraMoe as an employi^ eontnbuU*r, auy tireo hoforo 
tlio expiration of tbrmi months and fourtiHui days from the dstc the 
tormiuafioD of tlie voyage made by him on such a ship as alo*< -aid, 
whioli first terminate after his entry into iusnrance; (iii.) in tlie easo of a 
person who eaters into insurance as a volunUry contributor, any tamo 
before thu date of hii^ entry into insuranoA; (iv.) in the caao of a person 
who has boon expelled or has nvsi.i;aod from an approved society, any iimo 
before thn expiration of threo tnoiiiha from the data on which fic oaosas to 
be a inombor of the society. Llut if. before the expiration of the time 
within which a person may by virtue of tht foregoing provisions join an 
approved society, any person (a) makes a • laim lot bonoflt under the 
Act. or (h) dies or ceasiw permananUy to roeide in the United Kingdom, 
or otherwise ceases to be an insured porHon. or (c) being a woman. lH)C4inics 
susprnded from bciiofits on marrioga, the time expiring on tlie day im* 
mcaiaudy praitcding the dsy on which the clartn is made, or the day of 
that person’s daath. or the day on which that person so oeasnd to nwids In 
the United Kingdom, or to be an insured person, or t)ie day of tliat person's 
ruarriage. as the case may be, is deemod to have been the time allowed in 
the case of that porMdD for jnining an approved Mciety, instead of the tiino 
which would otborwiae have been allowed (N'utMmal liealih Insuraneo^ 
(Time for Joinfng au Approved Society) KegulatioDS, ISIS (Atat. K. 6c 0., 

1914, No* 41*^) )• As to the position of insured persooji who, owing to 
misapprehension, purported to become membon of societies which 
not been approved for that port of the United Kingdom in which Shah 
persons were then rosident, with the result that luch adirifssions to 
membenhip were, stnctW speaking, ino]mtive. tee the National HeaKb 
Insurance (Membership cn Approved Societici) Order, 19p (Stab R. 6t 0., 

1915. No. 1030). * • 

(i) See note (A), ««pnL 

(A) National loiuraoce Act, 191! (1 A 2 f«eo.*ff. e. 65), s. 42, The 

f roviaions as to depoeit eonlribotore only apply until tbs lit Januaryf 
S15(fhid.). 

(f) See p. 931, sets* 
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SuStSf/'T. 1,—Local OotfcrpnaU Hoard, 

1677* The Loc&l (lOTernment Board may, lor the porpose of 
ita \^werB and iii regard to national health insurance (n)> 

hola 8Qcb local inquiries and invesUgations as it thinks fit, and the 
Board and its in8|>ci'lor8 liave for the purposes of such an inquiry 
the same po^rers as they have for the purposes of an inquiry under 
the Fohlic Health Acts(o}. Expenses iucurrod by the Board in 
respect of nro<*ftc>iliiigK in regard to health insurance are paid as 
the Board 


S^cr. 9 .—Thr Afhiiinuitration of 

\.—lh ifciicral. 

TtuiMnf 1678. Kuhjoett to statutory provisions rotating to natioun! health 

iuHunuicu and to the euusuut of the Jnsuranco Coimnissioners, 
upprovofl suvii:lios niny provide fur t)m application of their 
existing rules, or make now rules, or alter or r6|)eal their rules 
with regard to the following mattcrH, nAn)(iIy(q):—the manner ami 
timo (»f ]MyIng or distrihiiting, ami motle of ealcnlaCing, bonefitH; 
the sUHiwnsioii of I»cnctit6 (but no rulo^iiay provide for Uio HUH|)cn* 
Riou of any iMUielit for a jx^rrod exa^ajing one year); notices and 
jjrouf of dise ase or disablement (r); iKdmviour during disease or 
dieahleiiimjt (hut uuy such rule tniist be in tbuprescriWd fonn(ii)); 
the visitiug of sick or disabhsl persons (lait when visitors are 
aiq>ointod by the Mxdety, every such rule must provide that 
women are to be visited by women); and tlin iuHictiou and cnforci^ 
inHit of pcmalties, whether hy lino. Hiispension of benefits or 
otherwise, in tho case of im nilicrN wlio are insured persons 
and wlio are guilty of any breach of rules or of imposition or 
attdiiiptod imposition in regard to beoellU. No fine raay exceed 
10^., or, for repeated breaches of rules, 20s.; no penalty may lie 
iMijKiecd on account of the Insured person's refusal to suWit 
to vaccination (0 or inoculation of any kind, or to a surgical 


(ft) All, for utKtauee, in the oant of lODStoripm l^eneOt; see p. 924, 
The present proviuioD does not refer to mquiries with respect to 
oxcesiive siokiim, u to which see pp. 904 ^ ttq.p poll. 

(o) See title Public Health akd Locil AoMmisTiutiov, Vol. XXIII., 
p. 375. 

Ip) National Insurance Aet, 1911 (1 A: 3 Geo. 6, c. 50), s. 77. 

ISwI., s. 1*4(2). 

(r) Where a rule provided for payment of aiokness benefit only on a 
■K^ieal certilieatc of incapadty, it w'ss ludd that an approved society bad 
no right to limit by rosolutiou the ccrtificatce which it would accept to 
faoee of doctors on the puiol (Heard v. l*iekthorne, [1013] 3 K. B. 299. 
C. A.). Where it was provided by nice that no mcubci should be entity 
ii,\ aicknesa benefit untd be had sent to tho sooieiy a medical certificate oi 
tUu oaui^of incapacity^ and that disputes should be settled by a delegaUa' 
moi'iing, in^a disputes tu the sufficiency of a medical certificate, a county 
court has uu jurisdictiou {BaiUv t. i'o-operafive irAolisalc ^ociely (/mvr- 
MH4 bfdien), (1914] 2 X. H. 233]. ' 

(a) For iht prwribed form, aec the NatiODsl Health Xosuraoce 
(BehaTiour dating DiBOMs) Begulations (England), 1912 (fitat. B. U Om 
HU 2, p. 739). 

( 1 ) 3«e title IfEoicDll AKD Pjuuaot* Vol. o. 340. 



Part V.—Nahoscal Hialts Iksubakob. 


operaUoo on less eucb operation is of a minor oharaoter aod 
the refosal is considered nnreasonable (a) by the society or l^y 
the Insuraace Commisaiooerfi on appeal, and RORponsion .of 
maternity benefit may not be inflicted as a peRaUy where the wife 
whose eoDfinenient is concerned has not berKeU b^u gnilty of the 
offence for which the (penalty is imposed. Where, uudi^r any rule, 
sickneas or disablement benefit is suspended on the gruuiul that the 
disease or disablement has been caused by the misconduct of the 
person claimiug Die benefit, such person cannot become thoroby 
disentitled to ojodical benefit (b). 

Where there is a statutory requirement that the rules of a society 
beeousing an approved society are to be registered, any rules approvetl 
by the Insuraiico Commissionera mUHt forthwith lie registered, and 
in the meantiuie have effect as H duly registor6d(rX 

1679. Itisurance coromitloes (d) have similar iK>wer8 of making 
rules with regard to the adniiiiistratioii by them of Itonofits, subject 
to the PoeImaster•(lonerars consent in the cuHe of rules relating 
to anything to l»e done hy, to, or through the Post Office(^). 

The (/umniisHioners have power b) make regulations cnahling 
approved socioticH uiul insurance comroittoes to ap)>oini a porami to 
exercise an lielialf of any msured person of unsound mind any right 
of election which that pureoii has in regard to national health 
insurance, and to appidni a perHon U> reccivo on behalf of and for 
the l»enefit of such person any kuiub by way of benefit which would 
otherwise have l^een payablu to him (/). 

1680. An approved society or insurance commi tico may Kubsa r i oe 
or give dunations to hospiUls, dis^nMaries, and other charitablo 
jnstitutionR, or for the snp|}Ovt of district nurses, and may appoint 
nurses for visiting and nursing insured ]>orsons; and exiwnditure 
so incurred is treated aa exiienditure on RiukucRs benefit 

Sub-Sect. ^.^Aferlkol Iff. 'fiU 
(l) AdminUtm/ion. 

1661. Medical benefit(fi) is administered by and through the 
insurance committees {i), and for that puiftoso every insurance 


(a) Sse title MAdTsa anu Sebtaht, VoI. XX., p. 23.1. 

(S) NeUoDsl insurance Act, 1911 (1 & 3 Geo. 5, c. O.'V), s> 14 (4). 

(€) Ibid., I. 14 (H). 

(d) See pp. 933 si 94^., ante. Rules ho made \tj tbe iQHuronoe oommilloe 
for the ad^Utration of medical benefit must l>c mode after ooDsultation 
with the local medical committee (see pp. 936, 937, anU) and panel com* 
mittee (see note (t), p. 937, aiU«) and subnilttecl for the Coromuisioaen*' 
approval (National Health Insurance (Medical lloneUt) RegulHliows (Eng* 
land), 1913, regulation $1). • 

(•) National Insurance /fet, 1911 (1 & 3 Geo. 5, c.«C5), t. 14 (3V 
(/) National Insurance Act,*1913 (3 4 Oed. 5. o. 37). a 29, and 

Sehed. I. * 

(;) National luiurance^ot. 1911 (1 & 2 Oto. 5. a 55). s. 21; National 
Health Intoranoc (Subscriptions and Donations) Rogillations (Euglao^), 
1914 (SUt. R. A 0.. 1914, No. 459). 

(h) For the definition, see p. 920, sfOi. 

(0 See pp. 933 H Mf.. ante. 
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eommittde moit, io ocecrdaoee with regulations made the 
Ipsuranoe Cooners (j), make arrangements with duly 
qualified medical practitioners (A) and make provision for the 
supply of proper and sufBcient drugs, medicines, and the prescribed 
appliances (f). : 

Tbe regulatioDfi must provide for the arrangemente being made 
subject to the approval of the Insurance Commissioners (m), and 
must secure that insured pereone shall, unless it is otherwise pro- 
Tided, receive adequate medical attendance and treatment from tbe 
medical practitioners with whom arrangements are made, and be 
able to obtain such drugs, medicines and appliances as tbe medical 
nraclitioner in attendance nmj order, from any persons, firms, or 
bodien corporate with whom arrangementa have been made(tt). 


(ii.) Attfiuianet. 

1682. Witli regard to medical al tendance and treatment, tbe 
regulations must provide for a system which will secure the pre- 
])aration and publiealion of lists of medical practitioners who have 
agreed io attend and treat insured persons whose medical benefit is 
administered by the commiUee; a right on the part of any duly 
qualified medical practitioner of being included in such a list, sub* 
ject to the {Kjwer of removal from the list by the Insurance Com- 
nuesionors in the iiiteresU of the efheieney of tbe medical service 
of the iuBore<l; a right on the part of any insured person of being 
attended and treated by the practitioner whom be selects from the 
appropriate list, subject to the eonsootof the practitioner so selected; 
and the distribution amongst the several practitioners on the lists 
of insured persons who have failed to make any selection, or who 
have iKien refused hj their selccleJ practitioner, such distribution, 
so far a.s practicable, to be arranged by the several practitioners (o). 


(j) See the Kstiono) llralth laiorance (Modiosl BeneUt) Regulations 
(Engliod), 19!3. 

(li) Naiioojd Insurance Act, 1911 (1 it, 2 Geo. 5, o. S6), a. IS (1). 

(I) J6id., I. )6{S). 

{m\ See Katioosl Health Ininrsiice {Medical Benefit) Regulations 
(England), 1913, regulStiou S2. Tbe CooimiMionen may authorise tho 
committee to make provisional arrangements in lieu of arrangemeuU 
uudeg these regulations (iSwf., regubtiou S3). 

(n) Haiioaal Insoranoe Act, 1911 (! St 2 (joo. 5, o. 65), s. 16 (1), (6). 

(o) (2) (a), (b). (c). (d); R. y. Counijf o/^ndon ineuroace 
Oommittee (1914), Ttaut. 24t]t Jane (removal from panel). The National 
Health Insurance (Medical Benefit) Regulations (England). 1013, provide om 
foUewB:*—Approved societies ruoii supply to the insurance committee lists 
of their memhen resident in the county or county borough, and the com* 

' mittee moat prepare tliercfrom a list of members of societies and fnrthor 
lists of deposit contributors end exempt |iersons, these lists b<*iQgcolic«tiv^y 
known ae the Registor * * (iSid., reenUt ion 3). Aitor con saltation with the 
local medical ^mmtttee and panel eomm^ttee^see pp. 936, 937, rmh*) tho 
hi^uraace* eonmittee Avi embody in oraft agreements and submit to 
tlie Commissionen (or approval the conditions of service of medical 
practitionen incladdd in its panels {ihid., regfilations 4, 5), and (or the 
purpose of providing treatment for insured peMtu most enter into written 
Ifiweaiente ilith luolrpraetitioDers aa are willing to treat insured persons 
on those terms^ draft agr^ment must include among the eon* 

ditioDS of serribq the following points (sStd, Sebed. 1.) r^the praotititmer 
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out give tiop«tien(j tre»tiD«it of a kl&d wliick oan coukiujiU/ with the 
boit intereeti of iho petient be propurl; uodorUkcn by e goaoral pr*oUUo&«r 
of ordiAArj profeisiooil oompetor oo Aud ikill/’ but ho mej &ot be requirA 
to giro or efierge for Motment in re^poet of a eonflnfmcTit, or (unloN/he 
praotitbner Agrt'of) to give domiriliAry ^eetmoui} of tubcronloflia or adj 
other diietee m rogAra to whieb tfte pAtieot U e«iliihHl to iAQAtoriom 
benefit; irhore tbo pAiiont requiroe troAtinent bcytmd tbo cumpotenoe of 
4Q ordiaar; practitioner, the practitioner must Advteo tlie patient how to 
obtain the neccMary irootraent: wlim the patient's condition so requiree, 
the practitioner mnst visit lum at hie residence or at any olhc^r plaoe wiilnn 
the county or county borough villiio a dofluite distunoo from tlic uriicti* 
tioner'i residence; the practitioner must attend atipeeifiod nlacos and tiniM 
and treat patients who attend there for the purnoso; the drugs and npjtli* 
auce« noceesary for any patient must be ordcroa by tho prartitionor in t ho 
form proided by the iiiauranoe eommittee, save those which the procli* 
iioner may lie under arraiiiwment himself to tnpply (tee note (d), p. D5I, 
p^fi ); tjie practitioner must give personal treatment save whore prevented 
by urgoncy of other professional dutb^, teinporarv abM>n<*o from home, or 
other ros«i»nAbls cause, when he must proviae a deputy : nud tho practi* 
tioner must keep the required records of eases. IV insuninoe oommitCoe 
may reu<iver from the practitioner any sum of whirji it has boon deprived 
which oihcrwiss it would have recoivM for medical bouedi or ouyospew 
incurred by the committee or by any patient by raaeon of the medical ' 
praoiitierifr's breach of agree*m^'ut. but before so doing tho matter must 
be referred to tho Dodiral si'rvicc suli*committee (sre^ Kvory draft 

agreement must also include mie of (ho following molhodn of rrmimrrationi 
namely: a rate per quarter in respect of each person incliidwl in the 
practitioner's list (the " capitation system *'); the capitation a^sicui plui 
special ratci for certain spoeifled special services; tbs oapiUUon system 
plus certain ralcn for all servicot; specirnHl ralt'S for spsoia) sorvioes plus 
the capitation ayntcm; or payment at certain specified rates lor lue 
various different services rendered (''payment by attendance"). 'I'he 
coumitteo may comhino any of theso methods of rouuneration. 
Kemuneration to practiiicmcrm U paid out of tho FraoUtionera Fund (soc 
note (b). p. 9^9. (Natrooal Health Inauranoe (Medical Benefit) 
Begulaticni (Englaud), 1919. regulations 35. 30). Am to tho calculation of 
rcmnneraiiuo. see i6id. For the iroatment of tcinTMirary ro^ilents thero in 
a special scale payable out of a special fund o^labliKlicd liy tho Commie* 
sjouers, culled tne Central Medical Uunefit Furo rcgulafions 41,42). 

If a question ansca or may arise whether on A(i<TAiioii or other service ta 
comprised in tho treatment wliiilk the practitioner lias bv his agreement 
undcHakcQ to give, it is referred by the prac.iilinncr to the lonoTmedical 
commit tee I and in the event of disagr«!iiient l»etwecn that body and tho 
iiiAurance cominitlee the matter is referred to refenJbs (ibid., regulation 50). 
The comm it fee may agree to addif too al* payments mresp<*ot of mileage 
(tM., regulation 77). Tbe oommittee may oompile tho " medioad list." 
which consists of the practitioners who have entered into agreements with 
the oommittee and who arc collectively known as " the panel" (ibtd.,regals* 
tioQ 6). If a practitioner (other than ono whose naniu baa fieen removod 
from any "medical list") at any time applies to tho comnuttea for that 
purpose, the committee most include him in the " medical list." Ordi» 
narily, a practitioner who desires to withdraw from the panel mnit dve 
written notice four weeks before the eommeacement of any year. Aiiy ' 
person acting in the interests of the estate of a deccas^ praeUtionet on ths 
panel may be authorised by the committee to ap^mi temporarily a 
practitioner to treat insured persons on the deceased ptactitions's list 
(ibid., regulation 17). Their riglfts in regard to medical tmtmeni must be 
broo^t to the notiee of izuored persons by the publication in lAal newM 
papers of the arrangement#made by the committee (fbtd., rsgolatioB Id). 
Insured persona, other than ihoee requirinl or aliowed to make thcar 
own ananfomente lor treatmeut (lee p. 949, peif), are entHU to obtain 
tieatmeat either from a practitioner oo the panel or trough an approved 
institution (see pp. 949. 950, peel) (ibtd. regulation TO), 'in the former 

WBons deetring and being enUUed to leleet a ] 
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1683. Provision for medical sttondaDce and treatment must aUo 
iio madoi on the same tenns as to remuneration bm those arranged 
foi^ insured persons, for the benefit of such members of any friendly 
society which, or a separate eectidn of which, becomes an approved 
society (p),as were members theifeof on the 16th December, 1911, 
Treataeni gi and are not entitled to medical benefit ( 9 ), by reason of being of the 
age of sixty-five or upwards on the IDth July, 1912, or are not 
^jualified to become insured jHirsonri by reason of pormanent disahlo- 
meat, at the same date(r). Such pro\ision must be made, in lihe 
manner and subject to the like conditions, for the benefit of members 
of socielicrt, other than the foregoing friendly societies, who were on 
the IGtb Dccendter, 1011 , ontitled as such memUrs to medical 
attendance and treatment (a). 


uni&curetl 
pcftonx 


Other • 1664. If the medical service in any area is inar(or|uate. the Com* 
^mogrmcuii. inisaiorierH may di?4jKjn»o with the jmreftoity of adopting any such 
Hystom HS af<»resai<l and thoinaidvcH make othvr armngemonts <»r 
authoriso the insurance committee so to do, or may p^ty to iiiHured 
f ])erHons a sum efjiml to the estimated cost of medical l^enefit in lieu 
of med^d IkOTiciit, money pa 3 *ahld to the contmittoe in reapoct of 
Die^lical benefit being a]>piied for tbati>ur|>o»e (t)* If the Insurance 
Commissioners are satisfied that tbu insured povsous or any 

Apply to the chorton prateritirmer. and Ihv, Jailer iiiliiuato« in Oio inaurauca 
(*oiniiiiUco whether Ow applu^aiit U am^nird ur rcjccu'il by him (National 
Health liiauraaco(.MediciU Uen6rit)ItogulatioDS(Kag]and), 1913,rfgiilahon 
'21). JjUU of pcriwiiiB ai‘iTpU*U by ur ai^ignrd lo e.vli pnk'Utiuncr ou iJm 
pane) arc furwjbrdrd in tho practilinner, and be wilJ rrHp<m«ibla fur Chi’ir 
trnaimuut (iliid.. ruealatiun 20). An iriAiins] |>nr»on ilcNinug In rbaiigu Iiih 
m^.lieal att^'udaat uuriiifi the course of a year, while lu thv '^aino area, can 
only do M hy agreemoiit willi hia prem'iit prauliiiuncr. and notice of fbo 
t raiiHfer muat be gis*eD tu the eommilico by ibu practiliuuer to whose lUt the 
inHurnl perMU ia iranKfrrred fthid., rrpilalion 26). As to the transfer of 
iflfturod rieraoDH whono modical prarih loner dies* or practice, or 

irithdrawa from ibo liat. see ibid. An insured fierHOn deairing to rhan |,'0 bU 
practilionor or Ilia mciluid uf treatment during the «uececdmg tear mM 
give notieo of such du’^iro before the lot J)ceumb<T n*gu(atiou 3P). 
Aa tu nr range I non 1 m on the temporary* n^noval uf iimurrd pe^^onii. hto 
regulation 27 ; and aa Ut perauDH frei|ucnlly removing. rogulatjou 78. 
I'hange. of addtcM by on uisureil pereou cntitJed tu medio^d bocicni Tuuatl>e 
notified to hia aoctely or. if a deiMiaii contributor, to the ]nk.uraneo t orn* 
m isaio nera (i^td.. rogu tat ion 28). 1) vc ry i iiKuranrc » uri uii l ti^u lu uat oai ab J i all 
a MiHNcial ** mediitai eerviee sab* 00011011 ( 4*0 " for the invcMtigation of qnca* 
UdiiM arwiiig hr tween iiun red per«onM and their medical atlendants (t&hf., 
regulation 4f>). If repTwenlattooM are ronile to the tk^mmiaiuofierii by an 
insurance comniitleo or a local medical commiUce or panel oomtniUeetJiat 
' ths contuinanea of a practitioner 4»u the fioncl will be prejudicial to the 
offloioncy of the medical service of insured permits, ibe ComniifiKionen 
must, and in tbe ca^e of similar reprc«entatioiui by other perwns ur bodies 
may. iibid an inquiry io regard thereto in the manner prescribed (iSid., 
regulations 05 —74). « 

(p) 8ee pp. 937. WH. nitfe. 

< 9 ) Seep. 9L0, nais. • « 

tri National insurance Act, 1911 (1 & 2 Geo. 5 , e. 55 ). a. 15 ( 2 ) (e); 
National Health Insurance (Medical benefit) Regulations (England), 1913 , 
ngulatina 79 . 

(I) National Insurance Act. 1913 (3 A 4 Geo. 5 . c. 37 ). s. 10 ( 2 ). As to 
the provUioQ of parJiameniary contribotiens for tbe purpose of sneh * 
Dodioal atbtfidane^'hnd tnMUment. see p. 959 . perl. 

(I) National Ifiiurance Aot, 1911 (I A 2 Geo. 5 . 0 . 55 ). s 15 ( 2 ). 


PaKT V.—NaTIOKAL RfALTH iKSUfiAKCE. 


949 


considerable proportion of them within an area» or part of an area^ 
are not roeeiviDj? eatislactory medical treatmeut under the panej 
8yfltem(»), the Commissionere may author ieu the insurance oon- 
mittee to make, or may tbemaelvee make, such other arrangement b 
as will secure to insured persona within the area, or part, such 
better medical service as is practicable baring regard to the funds 
available for the purpose, or arrangements wlioreuiidor insured 
persons within the area, or part of the area, may 1 h) required to 
make their own arrangements for roi*oi>Jng medical attendani'e and 
treatment, including m^icities and appliances, and whereunder the 
insurance committee or Insurance ('ommiHsioners undertake to 
pay the cost of such medical Htteiidnnco and treatment ujioii such 
scale as they in ay do ter mine with the approval of theConimiHsiouers 
so calculat^i that the ine<lical atleiulHiico and li'ealment so secured 
shall be of a quality not inferior to that providc<l under the panel 
system (.r). 

The regulations must also autlioriso the insurance coiuinitteo to 
require any persons whose incfune exceeds a limit to be liie<l by tlio 
iMsuraneo committer, and to allow any other ]M*rKonB, to muko thuir 
own arrangoinenU for ixmciviag medical atUndAnce and treatment, 
iucluiliiig medichioe and appliancuH, in lieu of receiving iiiodical 
benefit under such arrangcnitiotH as afon^said. Jn such crises Uio 
coniittittee contributes towards the cfi»<tof me<Hral attendance and 
treatment amouiitB not ONCOoding those which other wise would 
have been expended by tlie committoo in providing medical benu'it 
for the persons in question (a). 

1685. The regulations must further provide that, in the caao of 
jiersons entitled to rnedicul attendance mid treatment under any 
system or through any institution existing on tlie Ihth JDecember, 


(h) Scv h>). p. U4U. 

f/) NttUnuol Iritturanrc .\vi, 1^13 (3 A 4 e. 37)« ft. II. 

(rr) National lin^uroJint Ai^t, 131J (1 A 2 Geo. a, c. r>0). 1*'^ M). 'Ilie 

m^uranfc committee may cm mpt Iroin the iioi*niHjty uf mailing I heir rmn 
arrangement Ky raa«t^>ii at rhn inrntiii* limit any intmuik or rloM of laTKonn 
i^Iio oiif^hl. intuit opinion of the cotnmitiiH*. to Uud exempted, llie Wal 
iiiodicol committer and pane) and pharmUrcufmol c<nnnijtirrA(M '0 nolo (i), 
p. 937, cafe) must be roiiKalted la regard to tlie Qxiiig or varying of thn 
invome limit. I’moaA with iuconici^ above (he iiicomn limit who are not 
exempted are no Leo titled to medii'al heoHit under ihf arrangrmoQU mode 
by the influranec coiutnirtvo (mu* the text, ^wpra). and lUTMitnH or bodies 
intereMtvd may. by noiire to the cominhiee, d^piiletho right of any 
injured person to reeeivo medical berielii under (ho^o arroogemeuK and if 
tbemnurcd peri«ou to Katwfy the eommitlce that hin iuconic dom not 
exceed the limit or that ho ia eniithtd lo cxeniplion, or that, Umig aa 
exempt person. hU iac<»me does not exn^d £ISn a year, the e/fmmittee 
mubt require him to make his own arrajigoni<mta (National Ifrollh Insur* 
ance I Medical Benefit) BeguktioDs (England), 1VI 3,regB lotion 14). Inaared 
persons desiring or bfliig roquiitd to make tliHr com arrsrvvtmqflUi must 
apply to the committee {iStd., regulatiim 24). As to exclunginf methexU 
Of treatment, soe note (o)Ap. 9M. onls. II the cootmittoe considen the 
arrangements made by a person making his o«*n arrasgemenU are 
, factory, a contribution is made towards the cost of that treatment out of 
the Special ArrangementR Food (see note p. 9*09. fwsl) (Natiozili 
Realtb Insurance (Medical Benefit) Regulations (£f%fa&<lh 1913, regula¬ 
tion 44). As to the cilciilatioa of such conthbotion, sed 
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1911, lAd approved by the iDSuraoceecmmitteeandCommisaionerB, 
rich medical atteodance and treatment may be treated as, or as 
part of, their medical benefit, and may provide for the committee 
contriimting toward a the expenaes thereof the whole or part of the 
suma which would be contributed in the ease of persons making 
their own arrangeincnte a5 aforwid; but no person may be 
deprived of his right of selecting hie own medical praclitioncr(6)* 

(lit) 6up^^\ p/ I>ru$4, 

1666. With regard to the BuppJy of drugs, medicines and 
appliances, the regulations must requifO. the ^option by every 
inHurance committee of such a system ai* will secure ^e pre¬ 
paration and publication of lists of personsy firms and bodies 
corj)oj’Hto who have agreed to anderUke such s^P'j according to 
a scale of prices fixed Uy the coinmitloo, and a rigT(l to any person, 
firm, or body corporate of being included in any su^b Hst for such 
purpose, provided that such inclusion would not be |.orojudicial to 
the service (c). No arrangement may be made witD^ ® medical 

„ ---r* - 1 — 

lb) National lnsurau <'0 Aol, 1011 (I L 2 iti'O. 0. o. S5), k 
board of maaagi'Eumt of or admiui^teniig any such indi/ ^tiou may 

apply to the coniioittiM) for approral; the coinmittes must no 
appheation and then communicaio with the CommuMdoa^rs ; tlnd 
»ionur» may amnuroany inaliluliou approved by tho 
approval has ouect subject to the ob;«‘rv*ance by tho m^titutum 
tious iDi)uae<l by Uie t*'OruiDi»>doiier« (National Health Insiirauce 
Hrncdt) Regulationn (Kogland), 1013, regulation 13). Insun^ 
dcflirinf or being onlitlod to treat incut through an approved 
muHt apjdy in the properil*<il tpaniicr to theinHiitiitiou, and 
notiSea the comuiittep m to aroeptanoo or rejnotion of the applic 
(i9td., regnlatiim 23). lIuucyK for tho henclit of persons obtaining t 
moot tlirough an approved institution come out of Uie Institutions 
see regulation 43; note (S). p. 9oU. jwt. 

( 0 ) National Insurance Act, 1911 (1 A3 (Jcu. fi, c. C3). s. 15 (5) (a); < Ijb 
The Nallnual Health liiKuraiico (Medical llcocftt) Itoguiations (Knglai^^^* 
1913, proaoribc the modical and surgical appliancfii to be provid^ a^ 
of medical benefit (ibid., rt^gulation 7. iSchen. 11.). llie intursnoecommiri 
after consultation with the hkcal medical committee (see pp. 936, t< 
nafe). the pane) committee (see note (t). p. 937. anfs). and the pharmacti^i^ 
tical oomniittee (see note (S). p. 037, must prepare the drug tarirn*. 
or a list of the pnoes upon which the 101110 to be ]iaid lor drugs and apiJ^fif 
aaees are to be calculated, duch prices and the proeoribed con^tioruel 
supply must after consultation with the i^annacoutic^ committco d. ^ 
embodied in draft agreements, which must be submitted to the ComiiW^' 
lioners for ap|>roTal. and mnsi include (subject to any ncoossary modifiof^^I 
tioDi), among others, the following conditionsdrugs and appliances 
good quality must be s applied free of charge to pcTsona proaentmg 
neeeMary proscribed order signed by a medical practitioDer on the panel 
his deputy; aul^tanece to which the roisona and Pharmacy Act, ISi.?^ 
(S Edwi 7, c. 55), s. 5, or the Regulations onder the Pharmacy Act, IS 
(31 k 33 Viet. e. 131), s. 1, relate, mnst be provided with proper botl ^ 
and other resseis ; 'ond dUpensing most be done by or under the dir; '^* 
auperv^n of a regisSjred pbarmacUt or a person who for three 
immediately prior to the 16tn Docember, 1911, has acted as dispenser 9^ ^ 
mod ic^ praotitioMr er a public Inst itution. Hie insu rsnoe committee r 
s^ter into written agreements on those terms with chemtsU and ohf"^^ 
wiUwg to onfieriahaShe supply of drup or appliances or both, and 
Ihenpfepare a lilt of those with whom such agreements have been 
(NasoBal Health I&3<(raDes(Modlea] BeasSt) R^ulatiocu (En^and^ 
regulations B^ll, 33 , 8ohed. 111 .). Moneys for dngs and applia ^ 
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practitioner onless anthorued bj rego)atioD§ {d\ ander which he 
will anpplj drugs or medioiDee to any insur^ pereoD(c); an^ 
subject to regulationa to the contrary, arrangeinenU tor ^e 
diapensiog of medicines 2 uay only be made with ^kereons, firms, 
or bodies corporate eiititied io ca^ry on the of a chemist 

and druggist under the Pharmacy Act, 1608 (/), as amended by 
the Poisons and Pbanoaey Act, 1906 (^X who undertake that all 
medicines supplit.^d by them to insured persons shall lie diKpouHcd 
by or under the direct supervision of a registered pharmacist 
or by a person who, for three years immediately prior to the Idth 
December, 191], has acted as a di8|>euser to a duly qualified medical 


(JsiS out oi tbo linif* Kund; ico tSid.. regiilsUon 30; tiote(t}. p. D69. po$t 
(Jases where there h« \}wu allofed escOHnive ordering ol dnin bv soy 
practitioner loay l>o uivohI looted by tho panel oommiltoe, and. if uo cliarge 
IS o«tablijtked.deductioiM in rivp(H*t iberiKif may l»o made from the amount 
payable to the practitioner out of the Panel Fund fKational flealth fniitr 
auce (Modicdl lienefit) Regulation# (KzigJaad), ISJS. roguiation 40|. Ai 
to rov'inion of the drug tarilT, Mm iM., regulation 18. The iosurunoc e<»iu« 
uiittee muHt iiicMe in the list auy penum supplying drujcs or appliiuicfs 
who applies for that pimrane. A perimn may willidraw from the Ihit oo 
giving lour weekn' nntieo Wforo (be common cement of any year, or at any 
other lime bjagT<'cincn(iifitb the conimiltce (tbid., remilMion ICl. Rvery 
viifniiMt or other plenum on tbo list must eikibit at JiIji place of Urniinsna 
a noiice in the form prmenbod in ibid., Sebod. IV.. indicating that lie hiw 
iindertakeu to supply drugH ate. under the afor^aid anrangemoDU {thid., 
regulation U). Tdo insurance eommitlM' must couRiituta a pbaroiac.i'iu* 
ttcal servico sub-committee for dealing with eoniplsinf# agniust penMnis 
supplying drugs or appliaiic<« (ibid., regulations 4A. 40h The insuiikii>e 
committee must furtbennore const it uto a joint seTTicas sub-ooDm:t« w 
cotisisting of m(* miners appointed by and from I ho medical S4»rvie« sub- 
ooioreittco, the phanuacoDtleal acrvice snh-oomnjitlec. and iho insnrance 
committee iiwH. fine member raost be a woman. H a mailer refertod lo 
the medical torvicu siib-comn 11111*0 involves a question relating to a person 
hnpplying (irng». or if a matl(*r refem*d U* tbo phamarculics] it^viec sub* 
rortimiUeo iJi voIvm a queatiuii relai ing to apT:j 'titlouer 011 the pmel, sueb 
matter is to bo referred to the joint acrvireasir eommittoe (ibid., regula¬ 
tion 47). For the purpose of holding an inquiry aa to whether iho inelu* 
sion or continuance of a person supplying drugs or appliance# on the list 
is or would bo pro judicial to thcofficicncyof iho MTviro, Iho i'<ommMsioaorf 
must 00 Dslit uto an inquiry eommittee in the prescribed (tbtd., 

regulations 75^79). . 

(d) Where an insured person resides in a rural area more than one mile 
from the place of business of the nearest rhemisi on tljo l»t. or by reason 
of distance or inadequacy of mAoni ol communicatiem has diifiouliy in 
obtaining drugs and rippliaticcs from achemtston tin list. avrangemenU 
mav he, aud it the prai'tuioncr so desirts aro to Ihs made whereby bis 
mescal practitioner sujtpUes him instead. Iloreorer, arraugements must 
A ULSursnee oommiitoe for the su 


u Jill ir!i; 




panel of all or any of the drtipt neecaaariiy or ordmarily admlnisterrd by 
a prarfitioner in person ana of the dru^ and appiianeea required for 
immediate administralion or application 1 or required for use 6<rfore a 


appliances actuauy supplied, pay to the p^srtitioner a capitatioq fee tfon 
toe Drug Fund regoiations 38, 29). 

(s) National Insurance Act, 1911 (IAS Geo. 6, e**66), s. IS (J) (U.). 
(/) Sldt32 Viet c. 121. . » 

U) 8 Edw. 7, 0 . b6; and see title UgniriNK amd PuAhWAdT, Vul. XX, 
p.*89. •« ^ 

(A) See tills UsmciMa akp Pmariiact, VoJ. XX., p. 
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practitiooer or a publie iuHtitutioQ(0; lot the rights and prml^ee 
of a person under the Apotbecariee Ac(» 1815 (JrX to act as assistant 
taan apothecary in eompounding and dispensing medicines are not 
anected (0. ' 

It the Commissioners are satisfied that the fited rate of prices is 
reasonable, but that an adequate and convenient supply of drugs, 
medicines, and appliances is not secured in anj area, they may 
diApense with the noce^Hity ol any such system as aforesaid and 
autliorise the committee to ma^e, subject to approval, other 
arrangements (m). 


Boi->*r.4*r. 0.—.VoMforivm 

1887. Sanatorium lienefit(n) ieailministered hyand through the 
insurance committees(fj). For that |mr|K>He iusui'ance committees 
must make urran^cmentx. to the xatisfibcUon of the Insurance 
CommisHionerH, with a view to pnfviJIng trentwout for insured 
persons sufTering from tuberculnsiN or any such other diHoases as 
the liOcal (iovurnment Ik^ard with the approval of the Treasury 
may amKiintf/i), firstly, in sanatoria and other inslitutious, and, 
secondlv, otherwise than in KaiuUoria or other iiiRtituti4>ns(^>. 

For 11 1 e purpose of sudi treatment insiiranee committees must 
arrange with |»crsnnN or local authorities (other than ])oor law 
authorities) having Um luaiiagemrnt of Kininl<»ria or other itistitu* 
tions approved by the Local (iovcriiment Hoard; a local authority 
may provide hiicU treatinent as resiMTls insured (lersons r4i.rident 
outside an well ae within their aroatri* 

1688. If a grant is made by the Liocal Government Board to a 
comity conndl out of sums made amiable by statute for tbe pro* 
vision of, or as grants in aid to, sanatoria and other instittitions for 
the trttotnumL of the aforesaid diaeaMu) (s), the Local (iovernment 


(0 National faioranM' Act, 19U (1 A 2 (ifo. 5, e. 55). s. 15 (5) (in.). 

(!) Tm 3. c. m. 

(f) National loAuronre Aot, 1011 (1 A: 2 lUs). 5, c. 55), s. IS (5) (iv.). 

(m) !• 15 (5) (i.)* 

(a) For thf* definition, see p. 921. nafe. 

{e) National lusurance Act. 1911 (1 A: 2 Geo. 5. t. 55), s. 14 (1): u 
to insaranco commiUec*, tec pp. U3l d onU. 

(p) sltw p. 1124. anfe. 

(f) National Insuraoot* Act, 1911 (1 & 2 Gro. 5, c. 65), ft. 19 (1). 

4r) i6fd. In odminuteriDg Ibc benefit insurance comroittees may not 
tbemseive* provide iustitutious. llie 5IetropoIitafi Asylums Board (see 
title Hbtbopous. VoI. XX.. p. ill) may agree with local autboritiee to 
receive.insured persons and their depotidants Into lioepitak or sasatoria 
provide by the Board (NaHtinal Insurance Act. 1913 (3 & 4 Geo. 5. 
c. 37). a. 39). in Wales the Welsh Insurance CommUiuoDers ore sub* 
siUut<^ for the lidraLOevammeot Bog/d as tbe approving authority 
(•hid. s. A3 (1)). 

(s) See National Insurance Act, 1911 (1 Geo. 6, e. 66), s. 94 (1). 

S i the rbanoe Aol, 1911 (1 A 2 Geo. 6, c. 46), a. 19 (!)• ^uni of 
AOO.Ouo w|i mode avail^le for this purpose. The Welsh Iniuranee ('em- 
miiMOueri distribots the part of tbe grant apportioned to Wales (National 
lasuraAO* ActJOlldd it 2 Geo. 6, c. 55). a. 92(3): see also^.. s. 92(4), 
and, as to agi^maote between ImU authorities and King Fdward tbe 


f 
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Board may auihorlsa the countj cooncil to provide and tnaintAU) 
any such inetitntiou (0* Any cipensee of the county coimci] dc 4 
defrayed out of the grant are defrayed out of the county fund (a). 
To facilitate co-operation amonget'local authorities for the proviefon 
of such sanatona and other juAitutions the Local (iovornment 
Board may» by order» provide for Uie constitution of punt com¬ 
mittees or boards for the joint exercise of povers in relation 
thereto (w). 

1689. For the purpose (»f treatment outside sanatoria or other 
institutions, insurance commitieeH must arrange with persons 
and local uulhoriticK, other than poor law authorities, undertaking 
such treatment in a man nor approved by the Local Government 
Board; and tfae Local Government iloard may authorisu a local 
authority to underUko such treatment atid, i( necessary, to apt)oint 
officers for the purpose (a). 

1690. An insurance committee may, with the coiiNent of the 
Insurance Commissioners, enter iuto agr^monU with iin^ person 
or authority, other thati a |)oor law authority, that, in considoration 
of treatment being providod «n a aanatorium or other institotion 
or othorwise for persons recoinineudod by Die committee tor 
sanatorium benefit (^), the committee will ctmlribiite towards the 
maintenance of the institutioo or the provision of such treatment 
out of the funds avuiluble for sanatorium lieimfit(c). Any such 
agreement is binding on the comroitUo and iU successors. Any 
sums so payable by the committee may bo paid by the Insurance 
Commissioners and diiducled from any sums payable to the coti« 
mittee for sunatorium benefit ('/). 

1691. The Insurance CummiHsioners may retain tfae wholu or 
any part of the sums payablu out of inoneyK provided by Parliament 


St*T<*ni]fs WHmU Xaiii>nal Sh niorial AHSociafiou. sco NafionaJ Insurance 
Act, )U13 (3 4 CtiiK 0 37), s. 43 (3)). * 

(<) NationeJ InHitraiicr Arr. JUJI (I A 2 Hvo, Ti, c. SR), s. 04 (3). 

(«) Jhid.; and sec Uik 1y>CAL Oovkshmsint, VoI. XIX., p. 35S. 
jic) National insurance Art, 1011 (I & ^4 tico. S, c. 63). h. 64 (3). 

(o) Ibid., I. 16 (I) (b). Aft to tbe f^mditiuus of. approval, see tSid., s. 77 
(3). <3). By the Order of the I>oeal (iovemment Rnaro daUxi tb« 26tb July, 
1913 (^Ut. H.StO., 1012.]’. 094). as to the doininliary irratment of tuber- 
r.ulonis. treatment otberwisv than in saDaloria etc. in approved when under¬ 
taken in accordance with the regulations therein laid down. The n'guNa¬ 
tions provide fur treatment by a registercil medical practitaouer, vbo imist 
keep a continuous record of the clinica] history of tbe illness of each 
patient on tbe pn^ribed form, and of tbo irratment given, aod^ report 
to aod confer witb ihe c<mHuifing officer of a dispeniary approved'by the 
Local Govemmeot Board n^der tb»! NatiomJ lnaurajd!e Act for tiibcrruloida 
treatment. Tbe inodicsl pracliimner in atti'udaDc^ irfuat slso inform the 
local medical officer of bvalth ol any nmimstanrea advcrMly'affeotinc 
tbe ftanitary condifioiIK undgr which any paiM’iii is living in rt*gard to which 
aotioo by tho medical offiocr of health or (he sanilalj auifaoritj may be 
detiiable. , * 

(b) liee p. 024, nnU. 

fe) btv p. 039. po«l. 04 « 

(di NatiuoaJ lufturaoee Act, 1911 (1 Ai 2 Geo. 6, e. SS)» a $4 (4). 
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for unatorium beaefit(r) and applj such mooe; for parpom of 
Cdseareh (/). 

Sua-SiCT. 4 .—Sitkum wd Duohlmfni 
(i.) Xc/fK^NitfrdrMA. 

1692> Sickness benoGt ij) and disablement benefit (h)arc admiois* 
tered, in the case of insured persons who are memlmrs of an 
approved society (i), by and through the society or a branch thereof, 
and in other coKes liy and through the insurance cominitteC!i(A:). 

(IL) AxrrwiM Skkmu. 

1693. IV here it is alleged by the Insurance (k»ninusaioners that 
there lias ]mn excessive sicknm aroong any insured porsons. or 
hy aiiy approved soeiety (1) or tnsurnneo coimuitloe that tljere !ia^ 
boon excessive eickIlesM iiuiong the persons for the adiuinistrutum r>f 
whose sickni'SH and diHihlcjnent henefilHthcs'tciidy nr is 

responsible, and that such excess is due to the cunditjons or nuturc 
of Iho employment of such persons, or to bjul housing or insuiiilary 
cundibions in any locality, or to an iiisiilhcient ur coniatninated 
winter supply, or to iingtoct to ohsorye or hi force stiUutorv pro vi¬ 
sions or rogulations relating to the health of workers in laci^^rio;. 
workaho|wO'f)i niinos, quarries( h), or other industrioa, or relating 
to puhlic hcuillh, or the houtnog of the working classes (o), or lo 
observe or enforce any public health prccautionn, iho Comm 1 b- 
sioners or the society or conimittoe making such allegations, or the 
insurance comuiilteo on behalf and at tliu o\|H:nse of uuy associa¬ 
tion of de|x>Bii contributors resident in its arca(p), tuny send to 
tbe person or autliuiity alleged to be in dufniilt a ckim for the 
payment of any cxtni expenditure alleged to have been incurre I 
by reason of eaeb cause. Failing agreement on tlio subject, the 
Seriretaryol State ( 7 ) or the I^oeal Oovornmeut Hoard mnyordH* 


(f) See p. 9uf>, potff. 

{/) Kahi>ua) luHura&ce Act, lull (I Sf S (<co. 6, 0 . 55), s. IS (2). A 
Modii'al Urn'ori’lH'ornnutu^cUsA b«ten ap|>eiuteUi withcxrcutivo fum^fionK, 
for tbo parpo»e of d^aliug wiUi the rtioery «<> sTaUablc for reMcuicli. 
Jit* ditties vt pnniarilj to formulate axnl control the ccncral pLan of 
roKcarch and to rontTol expHidiiure. An Advii^orr (knmcil for research 
has also l>oeu appointed* its doiy iH'injr tu ean«sidcr tlu* flcliemo of the 
Mmtioal Comuutleo vbidi i« l4- be rvfurted to it, and to formirlate 

cntioijtms and suagestiooa in rop^rd (linrcr<i. llio fnnd.^ rt-lamtxi for 
research are paid into the Medical UcManh Fund; see.goncriiUy. Kaiional 
Health Insurance (Medicnl Kesearch Fuad) KccuUtions, I9if (£fat. K. ^ 0. 
feu. No. 4IS). 

( 0 ) For the doAniUon, see p. 020 . ante. 

(A) For tho dsflnirioD. sev )r)>. 022. S» 2 a, anfe. 

ft) ^ pp. U2T. fi3S, oalc. 

(X) Katiooal ]iisurlmce Act, 1011 (1 A 2 Gm. 6 . c. 55), a 14 (I). 

(f) ^ee pp. 037. 03a. aars. 

(■») Sq) title FacnmiES and Soors, vol \)V.. pp. 447 ti 4 * 7 . 

(s) ace title MiMfis, Minejuls, and QOAiiqiia. Vol. XX.. pp. r)eS iso. 

(s) Set title Puaxhc Hbaltb and JjOcal AnuiNiSTBATioN. Vol XX Ui., 

pp. 5ib fi iM. 

ip) XAtiodal InsuraM Act, 1011 {i Lt Goo. 5, 0 . 55). a 63 (O): and 
sec p. :ua. ftwic , 

( 7 ) See tiOeXeasthtmoiiAL Law, VoL VI L, p. 66 . 
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an ioquiiy and appoint for that parpoM a competent penon(f^ 
with the aame powers as tbo^c ^losseeaed hy a Local Govenmeni 
Boar<I inapector for the purposes of an inquiry under the Pablic 
Health Acts (a) and power to malfe orders as to coxta. The order 
maj include the costs of the Secretary of State and the Local 
OoTemment Board, but a society or oommittee may not Ite ordered 
to pay tho costs of the other i>arty to the inquiry if the person 
bold ini; the inquiry certifies that the demand for an inquiry was 
rcAsonahle in the circumstances, and on such eertifioate l>oing 
given the Treosury may repay to tho society or committee all or 
any part of tho coAs incurr^ by it An onh r made by the person 
holding the inquiry may, l»y leave Of tho iligb Court, bo enforced 
in the same maimer as a judgment or order of the court to tho 
samo effect (a). 

1694. If at such inquiry it is provofl that the amount of sickness 
has, (luring a period of lU't losw ilia}i llinteyivirH iKih^ru the date of the 
inquiry, or, if there lias Ihm n an oulbroak (»f any epidemic, endemic, 
or infections disease, during any ^leas |mnod, hoeii more than 
10 per cent in ckcsm uf the average uipocUtiou of sickuesA as 
ealoulatod in accordance with Ublim pro|uvrod by the Com* 
luissionors (h), aud Urat such ej^cuss was wholly or in part due to 
liny of liio aim vermeil lionet) cauHcs. tho pewnon holding tlis inquiry 
.oust order any ox Ira expend it nre incurred by sooletics or committees 
by rcuBOU of such cult ho Li I hi tuatle good by tho ros]Kmsible 
employer, loca) authority, owner, Icshoc, or occupier of prunjises, or 
tn ibo case of insulficiont or oontaminalod water supply, by tlu* 
local authority, cn in puny, or per son responsible for Hupplyiiig the 
water, unless such hH*ul authority, coiijjiaiiy, or person can prove 
that It is not in default (c^ 

IV hero any such inquiry is held in respect of bad houHing or 
'nsanitary condilioiin in any locality, the hMuI authority indy Hovve 
Hice upon the owner, lessee, or occupier ^' any premiHos which 
)t]ie subject of tho inquiry, and upon pnxjf of tho sorvice of such 
Aice, and that any such iitra cxjietiso us aforesaid or any part 
lereof has been caused by tho act or di fault such owner, lessee, 


(r) Natidiuil iuburance Art, 101) (I & 2 l»eo. 5, c. d.*)], s. 63 (I). 

(») ^0 lillc iO'ltl.fC HK4tTII AMD J/iKAt AuVISt^rSAtJOK, Vul. XXllI., 
p. 37n. A» to the I'uMio iloftlrh KrU, BM tSicA. p. 361. note^o). 

(a) NatioMs] ln«nran<*c Art. Hi)I 0 A: 2 fUfo. 5. r. a3), n. 03 (0). Tbo 
OHuraace Comnu^'.ionrrs may nieko rrg:iiUMon4 as (o procedure on such 
inquiries (i6td.). 

(S) Any excessive urkm^M uttribatsblo to any dUsllemsDt or dissase 
due to injury or disrusc for which daniaifcn or compctisaCion are payable 
under tlie Kmploycn' Ltahilily Act, 18AO (43 A 44 Viet. c. 42). ur the 
Workmen's Comjipntfution ISOO (O Kdu. 7. c. A6)jor*at coinnyn law 
(see tide Mastja Axn SEsrAKT.i'ob XX.. pp. 134,# 163,101^. is oottakeo 
into aceooQt (Notional Insurance Act. 1011 <1 A 2 (Ico. d. c. $3 (4)). 

tt) Kariooal Insurance Act. )0li () d: 2 Geo. 6. fi. 55). i. 63 (2), (4). 
When any foiii is so ordered to bo paid by a local au(h<»rjty« sueb sufp 
may be paid, without prejadiro to any oilier oiethoil of ceeoTery. by 
* deduction from tny sums ilue to the loeai sutborite out of the Local Taia* 
tioD Account (iMd., a 63 fO); and see title Local* GoWAasUftlT, Vo). XIX., 
p. 351). • 
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or ocoapier> Ibe latter iim? be ordered b; the person holding the 
inquiry to repay such extra expenditure to the local authority (d). 

1695. For the pur|K»sed of the provisions relating to eicoflsive 
sickness, any eipenditurc on any l>enefit administered by an incur• 
ance committee is deemnl exiwnditure of that committee, but any 
sum paid to any eommittee under those provisions to meet extra 
expenditure on sickness or diaabiement benefit is dealt with 
for the iM^nefit of (le^josit contribotors (c) in accordance with 
regulations made by the Commissioners (/). Where any sum is 
paid to the IiiHurunco Commissioners under these provisions, they 
must apply it in discharging senses incurred by them thereunder 
and distribute any iMilance amng the societieH and eominiUees 
which liavu incunud extra ox]H>use through the exc*‘Hsive 
sickneHs(^). 


CertlSrAlS 
ijf hsdlesl 
eraelJUom'r. 


1696. Where the medical practitioner attending on any insured 
person in receipt of sickness lio^cfit eortifics that the levying of any 
distress(/«) or oxeeutii»n(i) upon such person’s goods or chattels on 
premises occupio<l hy him, or the taking of any proceedings in 
op'ctment (i), or tor the recovery of any renl(/), or to enforce any 
judgment in ejoctment against such ]H*rson, would endanger liis 
life, and such certificate has been sent to and recorded in the 
IHOHcriliod manner by the insuruiice coiniiiitlce(w), it is tiot lawful 
daring the period named in the curtifivate for any jterson to levy 
any such distress or execution or to tako any such procoodiiigs 
against the IubukhI person^n). A person knowingly conCravoniiig 
this provision is Imhio to a poniiUy»on summary conviction, not 
exceeding i!50 (m). 

The srcuracy of the certificate may be disputed before the 
registrar of the county court, who may cancel or modify aucb 
certificate, and from his decision there is no appeal fp). 


(</} Kaiiooftl liiiurancc toil (1 0; 2 C*ro. 5, c. 55), s. 03 (3). 

(•) See pp. 331, 943.aR/e. 

(/) Natimial Inturanee Act, 1011 (1 A: 2 Ceo. 5, c. 55), s. C3 (7). 

(«) S. 63 (S). 

(ft) See title DisntRSs, Vdl. Xh, pp. 117 el teq> 

(t) See title Eucutiov. Vol. Xlv., pp. 3 tf •fq. 

(1) See title Covmtt Ccuhts, Vn). VIU.. p. 435. 

tl) Sc*e title iMKDLoan A>;t> Teiast, You XVIll., pp. 485 eiief. 

The certificate is recorded iu a upecial r(*«;iKter without fee, aod 
Is open to inspectiof.. VX’here so recurded, i(H KenuioeucBS xoaj nut be 
qoMtioned in any proceediogs against a fditriff or other officer for tailare 
to IcTT any distress or execute aoy warrant. The committee is not 
obliged to record a oertilieate the genuiueness of which it suspects (National 
Jnsuranee Act, 1911 {I S: 9 Oeo. 5, e. 55), a. sp (4) ]. 

{hid., %. 68 *n) ; see (‘ounty (’ouft Kule«i, Ord. 42 a, r. 6, whicii 
priividsiiot suspending ihc Wue of proceedings, or for the stay of pro. 
en dings, aa the case may bo, during the curvney of the certificate, mid 
for gieiog notice fn the petwoD at whose inafance tbs procn^ing or 
4e6Cu1ioo issued. 

(e) Natigoal losuranM Act, 1911 (112 Geo. 5, e. 55). a 68 (3). 

(p) Ihiit., s. 68 (11., as U» tilt procedure l>ffori< the rreiitrar, see County 
Court RuWa. Ord. 42*, r. 7. 




Part V.—Nattokal Health Ikstteaxce. 


967 


Id computing tbe time within which i warrant m^y be executed, 
where such tinte ia limited, any period of dduj due to the foregoigg 
provieions must be disreg^ed yq). , 

1697. A certificate coiitinuos in force (or one week or such Icsa 
period as may be therein named, but tuaj lie rc^newed frotu time to 
time for any period not exceeding one week, but not l^yond the 
expiration of tliree montlis from the date of the grant of the 
onginal certificate. Koch ronewal niuAtlie rocordHl by the iiiKuranco 
committee (r). 

If the protection of bucIi a certificaUi ia to extend boyoud one 
month from the date of tho grait of the original certificate, the 
person dosiroua of taking proceedings may demand projwr security 
for rent thereafter in b^mo due from tiin inaurinl poreoii, or for 
the amount of the judgment deU. as the cana mav lie. Any dispute 
as to tho Biiflicienej of the oecurit; is di lermined by tlie registrar 
of the county court, wIiohh dccinioa its final (s); 

Sru-SttT. 0.-.VotrmiVy /Iruf/r. 

1698. Maternity lienefitO^is ailimiiieii nd, in tho mso of iiismxHl 
fiersouH who are memU're of an approviHl Hociety (rr). hy and through 
tlu^ society or a branch lhei*<'of, and in other by and through 
t)m iDMurancc coDiTnitteo8(6). 

1699. Mubanily luuiefit is in every case tho mother's benefit. 

VVboru it is payable in nA»]H)ct of tho husbaiidH inHiirance, tlio 
wife's receipt, or liis receipt on her Udmif, if anthorisod by her,is .; 
Hufficient discharge. If it is paid to the husliand ho must pay it u 
his wife(r^ ^Vlicrc the mother is h< rsell an insured [Hirsun and is 
not the wife (or, in the case of u iKjsthumous child, the widow) of 
an inKuris] persfin, mab'rnity Ijoimlit is adminislnre<l in cosh or 
othorwiso as a lienelit for her. In any othor case the bonofit is 
administered in the interests of tho moth' r and child in cash or 
otherwise, and in respect of a poathumous .dald as if the husliand 
were stilt alive (d). • 

Tbe nsothcr has lil>erly of choice wnethfT she Khali lie attended 
by a duly qualilied metlical pracUlinner or by a duly certified 
midwife, and in the selection of rdihur'stic has freecfioic4)(^l. 


ff) Nalinna] InMiraiicc Act. 1911 (I & 2 Gcfi. .1. c. HTt), % 68 (5). 

(r) /ffid.. s. 6S (•;; oh to the n^cori of ccrUhrAOH, p. 900. ante. 

( 1 } Natumal InKuraim* Aft. 1911 (1 Sc 2 0, r. $5), m. fiS (2). 

If. upon demand, scrurily is not furthfonimir. lUo person demaiidiug 
it may, on proof before tbe rcgUlrar of th** oounty court of sucb« 
failure io uccurity, pnwcAd vt if (h** c^nifiralc bod to bo 

in force (County ( ourt Itulce. Ord. 42a, r. M). Ah io dUputcH Iw7r>re tho 
registrar in rcMuni to tbe fullineQcy of :«ecimi.7« 

(f) For tbe definition, see p. oofe. « • * 

(а) S«e pp. ti37. 93H. ante. f 

(б) KaliiMiel loauraoeo^ci. 101J (1 A. 2 Geo. 6,ji. S5J. s. 14 (I); u 
to ineuraoce committees, see jm. 933 4i »€f., anU. 

(e) Natiooal loiuraocc Act. 1913 (3 A 4 Gm». 5, t. 37). • (1). * 

(d) National Insunmce Art. 1911 (1 A 2 Geo. fi. c. M), a ()); 

Nations] UiKur*rico Act. 1913(3 4(4 Gn*. 3, e. 3i)«s. It tl). 

(<) National liiAuraiKe Act. 1911 (I & 2 Geo. 0, e. G'g, a. 18 (tp 
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1700> Where znBtermi)^ benefit 10 giren or peid to the haefaBiid^ 
it beeomee his dot; to make adequate protiaioo to the best of 
hi» power for the maintenance and care of bis wife during 
her'confinoment and for four weeks after her detiverj. For neglect 
or refuset to do so ho is liable upon summary conviction to 
imprisonment with or witliout hard lahour for a term not exceeding 
one month without i»rejudicc to any other legal liability (/). 


1701. The Insurance CommissioDera may by special order provide 
for the rei!i8iivatic6 with them of the liabilities of all approved 
societies in re^poct of maternity benefit (j). 


80l«SScr. B.’^dditional B€ntJiU, 

1702. Additional tionufiiaCfi) are administerc^l by the approved 
society or brancli (i) of which the persons entitloil thereto are 
mem^rs, except in ch'm^a when> such henefita are in the naturu of 
u) 0 ilical i>oucnu(ik), whoii they ure mliiiiMibtorod hyand through tho 
insurance committees (1). 


8kct. 10. —Financial Provitiant, 

i 

SuS'SscT. Ocftrral 

1703. Towards tho cost of any of the aforesaid benefits, or the 
cx|H)ii9cs of thoir adiiiinistrutiun or otherwise for the purjioses of 
hcullh insurance, Parliament may oontriluite such sums as may 
from time to time be determined, such contribationa being herein 
referred to as additional sums. After such additional sums have 
bimi appliinl for tho purpose for which they have been provided, 
the l>alai](’e of tho cost of the various bon6lits(m) and tho expenses 
of thoir adminiMration (m) are providixl as to seven*ninth 9 , or, in 
tliu case of women, tlia'e-foiirUiH, from contributions of insured 
{)erHons<and their oniployors ( 0 ), and as to the remainder from 
iiKiiiH) s provided by rarliiiuumt (p). The salaries or remuneration 
of tho Insurance Cmiiniissioners aud their stall {q\ together with 
an) ex|ionsos incurred hy.tlio Treasury or Commissioners in 
carryitig out the statutory pruvir^ions relating to national health 
insurance, are dufrayM out of moneys provided by Parliament (r). 

1704. All moneys received as alM.*ve for the purpose of benefits 
atul tbeir administratioo are paid into the National Health 


. (/) National liuiuranee Aet. 1911 (1 &: 2 Geo. 5, 0 . 50), s. 19. 

(a) ZBtd., s. 20. 

For the de^nitioo, see p. 924, ante. 

(i) See pp. 037, 93S, mU. 

(k) See p. 920, anie, 

(f) KatioasI iQSuriLoe Act, 1911 (1 4s 2 G^. 5, c. 53), a 14 (1); os 
to )Qsiitance eotnmiftees, see pp. 933 dtee., 

(^e) Serpp. bl9, 920. oatr. 

{••) See pp. 944 H e«f., mtU. « 

(•) See pp. l>n, Olx. ank. 

Katloaal I&suraoce Act, 1911 (1 Bs 2 Geo. 5, e. 55), a 3; National 
Jnsmaee Aot, 1913 4 Geo. 5, o. 97). a. 1 (1). 

<f) 8eo u. eai. o«l^ 

(r) NiliofiUdosuraoee Act, i9U (1 & 2 Geo. 5, 0 . 05), a 57 01 
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IiiAur4nc« Fund» nhioh i$ conWpll^d bj the laaursno^ Com* brct. to. 
misaioneni, and out of that fund ii mat the oxpeoditare inoarr^ h7 fhia&dil 
approved societies and insiurauce oommitlaes for the of frofliioiif. 

benefits an d their admi) i i strati on \i). A uy con tri I mtion s by raf lia* 
ment in the form of ailditiunal BOmsfO for the pur{H»so of medical 
benefit are applied to\Tard5 tlie payment of medical attendance 
and treatment of motnWs of friendly and other societioe who. 
on account of age or penimnoDt diauhloruent, are uoi ioKurmi 
persons {u} in like manner and to the like f^stent as if anch medical 
attendance and treatment were meUu al benefit (w). The fuud it 
audited by the Comptrullor and Auditor-Genera) (x). 

1705. For the pur^mee of medical lienofit (o) tlioro is {uud 

Yearly to the insurance uommiltco for each county or ooiinly 
noronghiOut of moneys croditod to a n'wMyih) witlt inemljers 
resident in the area, such sum in JTsj>ect of the l>eQe6t of 

such tnemWrs, and the cost of (he a<lithnis(mlim] may \w 

agrcH^ heUveen thri ^'inviy and nr, failing agroenicnt, as 

may be delermimt^l by the Commissi oners (r). ^ 

1706. the pur|)r»Hn of lyinatnriiim lx‘nr>fit(^) there is provided SftniUniun 
rtntof tlic NaliormI Ib'tiUh Insunuice Kim l (/•) a sum of Is. W. in 
ros|)oct of each iiisMr(*<) f»ors<m residoiii in thr area «f iho insmiinco 
rnmiiiilU^s and a fiivtluT sum of Id. iu ru8jH.Tt of each such insured 

porsort is pruvidt'il by i'arliuinontt/). 

1707. II in any year the uuuiunt ]iaYabte to an insumnro Ktutm 
coniniittco in ros{)ect of all ixwms lor the administration of wju-wiwmliUfs 
medical beneHt it is ri)H|K>nBible(y), ot the amount available l^r 
dofraying i)m oxp^niKos of eaniitorium Ixvadii i/<) is insulticiunl to 


fi) Katiouol (nHiiraurc .\ct, mil (1 & aGtni. 5, o. 55), s. 54 (ly Tlifre 
is a s«^parato Wvhh NuImmiiU I Us) ill Insorat"*' Food s. B2 (i) J; 
bti* uIko N.itioOid InMirun**** Art, mi3 (3 At 4 •. $, c. 37), k. 10 (4). 

(I) See p. UOM, tffile. 

(II) p. IMS. fliUc 

(w) Niilioosl loNurance Act, 1913 (3 A 4 5, c. 37)i «. 1 (2). 

U) National Inxitrauco Act. 11MI (I & 2 f'oro. i, e. 55), a. 54 (5); and 
m lido PakUv»x:st. Yob XXI.. p. OSA 

(а) ^ce p. 'M*K ante. 

(б) Sco p. 062, path Sunu piya^dH by ^vciidiee in reHjN'ci ul the coat 

nt medical benoOt are erediM in iLe booka of the t'ommiiiiioDPTH to the 
(xeneral Medical Jlrncfit Fuad (NalhmitI Ifcolrb Inaumnce (Hctbcal 
ilenctit) KegolaiioiM (Eaglaud), 1013. n'm^lalion 32). AU nionnja pa.vaMc 
to The eommiltee out of the Geuer^ Mvdical ilcncAl Fund ore currh'd 
caeli Yfar to Iho Medical Beuofii Fuat] Account of the committor. Tills 
latter fund ia divided into x he Panel Fund, the Inatitalionv Fund a 

uad the Spcei.'d Amnsi^njcnte Fond. IV Pam:) Service Fund ia divided 
jaio the Praotit!on<'re Fund and the Drux Fund (iM., reralutitm 33). 

(e) Kotaono] ineurance I9tl (1 2 Geo. 6, ^ Sih a. 15 (6). Th^ 

eommittec muet foraiab to each eocicly ibrough the Fcvimiiyjfcors ea 
eeliniAtc ni the atnonnt reqaired foreocb purpoecs (NitMTial Health Inaur- 
once (.Me<lical heneSt) Reeulatione (Knxi.md), ]918,MrtilAtion 3t), 

(d) See p. U24, anU. 

(e) See p. 95S, oiUe. • 

(J) National Inearance Act, 19U (I A 2 Geo. 5, c. 55), a. 16 (2). 

{el /M.,a. 15 (7). (K). 
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meet the eebimated expenditiire on those respective benefitSi the 
committee loej, thrcaj^h the Insurance Comnatssioners, transmit to 
t lie ^Treasury, and to the cooncil of the county or county borought 
accoonts showing the amounts available and the estimated 
expenditure, and those bodies sanction such expenditore, 
whereopon the Treasury and the council, respectively, become 
liable to make good ono4uU( of any each excess expenditure (t). 

The coundl of any borough or urban or rural district may 
agree with the county cooncil to repay to the latter the whole or 
any part of the sum iiayable by it towards the excess expeoditoreon 
m^icnl or Hanatoriuni benefit, so far as such excess is properly 
atlrilutablo to the borough or district. The agreement may provide 
that the county council is not, during the continoance of such 
agreomnnt, to raise any sum on account of any expenditure 
incurred by it for the pur|K>M to which tho agreement rotates within 
ibo borough or district tho council of which has entered into such 
agreement (i). 

1708. In regard to de|)oeit contributors (/) there is payable 
annually a prcbcrilied sum in respect of each deposit contributor 
towards Ibo oxponses incurred by thd insurance committee in tho 
administration of benefits (m), together with such sum as the 
insurance eommitteo may, with the consent of the Insurance 
Cominisftbmers, determine, in ros^teck of each deiK>sit contributor for 
tho cost of inodical benefit The sums payable in respoct of a 
deposit contributor for the purposes of m^ical and sanatorium 
benefits and towards administration expenses are detlucted at the 
commencement of each year from the amount Htindiug to his credit 
in the iJeposit Contributors Fund (a), except so far as they are 
payable out of moneys provided by Parliament (o). 

1709., The foregoing sums are paid or credited to the iosur* 
ance committee at the commencement of each year, but the 


(t) TUq Treasury coutributioD coincs out of ijiwiU4*ys iirovidod by 
Parliaociit, and that of tbe council out of tbo county fund or borough fuod 
or boTuQgh n(D (N'alidhal losuraucc Act. 1911 (1 & 2 Itco. 5, o. 55). 
ss. 15 (S). 17 W). 

(t) IM., a 22. Sum payable uudvr socb an ogreeioent are met, 
in ibo case of a borough, out of the borough fund or burougb rato. and In 
other cases as .wart of w gooeral vxpeascs inrurrod to ezocuiinf the Public 
Health Acts (tW.). 

« (I) See p. 931, anU. 

(w) lIuH presA*rkbed auoj is (L) in the cav of a person who was seventy 
before the I3tb January. 1914, the sum of 3d.; sud {ii.} ao the case of any 
other pmon, the auoi of Is. 9d.: but nothing ia pajablc in tbe ca«o of a 
marriM vurnan who was at the date of her marriax^ a deposit contributor, 
and who is, by reason *of her marriaev (see p. 975, suspended from 
hoTXcUtwtNuUopal Hdahhlusuranee (iVposit cdulriDntors’ Administration 
EiponMwI Reg^Uaai,'l914 (5tet H. it 0.. 1914, No. 079) 

(a) See ^ 973, post. The amount parable jn icspeot of tbe medical 
beaebi of deposit ooAthbnton is osrried from tbe X>ep<wit Contributors 
raid to (be eredit of the Genera] Hedieal Benefit Fund (National Health 
iostfranoe rMedioal Renlatinns (Kngland), 1913, regulation 33), 

(#) Naii'uial Insnranee Aet, 1911 (1 k 2 Geo. 5, o. 55), a. 43 1 and aes 
p. 973,^f. 
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CommiSBionera may make reguktions for enabling Buch enma to be 
paid or credited at each time or timea and in euch inetalmeDte upd 
proportions ae may» with .{he conaent of the Treasury, be pre* 
scribed (a). There is atsb paid* to the insurance oommittOT in 
every year by each approv*ed eociety in rcspoct of each of its 
members resident in Uie county or county borough Iho siun of Id. 
towards the adininieiration exjicnses of the oommittoe, and it the 
Insurance Comiuissioners allow travelling expenses to the muinbors 
of the oomtuittee the Id. luay be increased, but not eo oh U> 
exceed 2</. {h). 

Ifi as it is empowered to do, the insurance committee jnivs to 
its members, in addition to travolling exponsos, subHistonee 
allowance aud compeimtion for Iosh of reraiinerative time, there 
is paid out of moneys provided by Parliament towards iiw 
expense thereof euch sum as the Insuranco ConimiHMioners, with 
the consent of the Treasury, may determine (c). SulMcriptions to 
associations of insurance oouuuiltiH's and the reasniialilo exiiouAOB 
of repmeiiUtivu inernbors of committees attending tbuir iiu'ctings 
arc paid an general expcnaoH(d). i 

• 1710. Any local aulhca itf may subscrilic such sums oe it may SuiMorinUoot 
tliinkfit towimlfl (h« general iiuri)*)Mes of the inmiranco counnitteo 
out of any fund or rate out of wliicli the ex|> 0 nse 8 of the HuUiorily 
are pavablcO’!. 

1711. The insuniMCQ cmniuill4:o luiist k«)op proper Jiceounts in icconota 
the proscribed form and submit thorn to auditors ap^ioinled by th) 

Treasury (y*). 

1712. For the a^lminietrativo exptuisoH of any local couimiltee KibutiM 
olectoJ by Iho per souk, flriDB and bodies corporate who have agreed 

to supply drugs, mi^licincs and applmnc(*s to inaurod persons (y), 
the i us u ran CO cominittco may, on the rci{ mst of such local com* 
mittee aud of any comtniUeo of inodieai practitioners on their 
I>aDel, be aulhoriH^ by the OominiHsioners to allot a sum not 
exceeding Id. per insured person od tbo lists of such iiJO<lical 
practitioners out of moneys availablo for molieal l>onelit(/0. 

• 

1713. To meet any loss arising through tho acceptance by an 

• TAlu«, 
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(a) National lunuraoce Act, 1911 (1 2 <W. 6, e. 55), s. 61(1); 

NstioDa) luouruRcc* Act, 1013 O 5c 4 Gi-o. 5,r. 37). k. 26, Sebed. I. • 
(4) NatioDsl lusurtoce Act, 1911 (1 & 2 (Ice. 6, e.56),e. 61 (2J; b's^kitial 
Insumoc^ Act, 1913 (3 6: 4 Geo. 6, c. 37). h. 31 (^)* 

(c) Nation^ ]&»ur«Qco 4^t. 1913 (3 & 4 
agmgate amoaot m paid may pot exo^cd £.10.00Q,pwaDDOUi 
id) Ihid., $. 31 (3) ; and see pp. 934, 93.'>. onU. » 

(«) NatioDal Insuraoeo V4. I9H Si :i Gim». 6. 4^65). b. 61 (8). 

(/) Ibd., s. 60 (1) (<). For the pmeribed boela and acooviU. tse 
Katiooal Ucahh loBuraoce (Aoeoaate of ItkAura&es Coicimit^ees) 
tioxu, 1913. 

(f) 9ee p. 937, ante. •» • 

(a) Nattootl Iiuuraooe Act, 1913 (3 A 4 Geo. 6, c. 37h •. 33(2). 

. BX.-—xxvm. 1 1 
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Approved society (i) of persons over the sge of sixteen {k) u 
memliers upon the tore^oin^' eoaditiona ei Ic contributioDs (a) end 
benofite(i), h capital suia, termed bis ^Rsen'o value/' is credited 
to the society in resi^ect of eacli perwn vho, on entering into 
insuranoe, is ot a greater age thdn sixteen, which sum carries 
intoreet at the rate of 3 per cent, per annum (c). 8ueh reserve 
values are the capital sums shown in the various Tables of Reserve 
Values (d). 

1714. Towartls the discharge of their liabilities in renpect of 
reserve values thus creahid there is retained by the Insurance 
CornmUsioners the sum of IJf/., or in the case of women l^d., out 
of each weekly coniribiitiou i>aid by or in r6S|)ect of an insured 
persfm who is a uierabor of an approved society (r), other than 
u vidnulary conlrilaior (/) who entered insurance within sixty-tivo 
weeks after the lath July, 1919, and was at entry of the ago of foity- 
livo or upwards {g)» Tho muims so retained are perhvUcally appor¬ 
tioned amongst and credited to tbo eevoral socielies in proportion 
to tho amount of reserve values for tho time being credilctl to thoini 
and any balance of sucb sums so (rredited to a eocioty, after 
providing for interest on the res(Tvo values for tho tinm Wing' 
credited, are writlun off the amount of the reserve values so 
CHHlitcd (//). 

Where in any year a society or branch proves to the Gommip- 
sionora that the total niimWr of weekly coulributhuis which accrued 
duo M arrears during the preowling ye;u in rosj^t of all its 


(t) S^f n. 1M2, 

[k) 'riiM m ing tlic miiiimum age for n alii and head th lii«i (trail ee(sco p. IK).*!, 
nntt), and the ago trou wliicU oalculaiion* (nr llie purpoBoa of lucli iii^uranco 
imtre bouu made. 

(o) Aco. pp. SU. 012, aalt. It wiU bo scon that coulribulmni are not 
griMlualed according to age at entering ionuranee. Uoreofsr,no approved 
eoelety may refuse a member Milely oo tbe ground of age {see p. 042, 
ante). 

{h\ dec pp. UlO. 030. anM. 

(e) Kalioiiol Insurance Act, 1011 (1 & 0 Geo. 5, c. 55). a. 55 (1), (2). 
Tho punioao of thia pro**wion ie io place all aocidivs on an cqnal footloa 
Qnanciidiy, nolwitlmtandiDg tho acceptance of iuaured porsous of advanced 
whueo eoutributiona are tbe earns ao in the case of joungur men. 
2^'r?HUlS applying for mcmbmbip of an approved aoeiety are, m effect, 
plaeiHi in all naaoe in tbo financial poaitioa of an apjilieaut of tbe mioiinum 
ago of fuxtecn* at wlucb ago oo reaervo value U nccoaaary. 

(d) National losurmee Act, toil (1 5; 3 fieo. 5, c. 55), a. 55 (1). For 
Oho appn^priiAle tables, ace Natianal Health Izuuraneo (Tables of Rcsorre 
Values) RegtUatlona. 1914 (Stat K. & <h. lOH. Ko. 1119), First Schedule 
'(which rsferA to mem ben of approved eoeretiea who entered into inatira&ce 
witluD saty-rive weeks after 15th July. 1912) and Tliird Schedule (which 
rvlurs to meiuberd sfifiving into insurnnee after the expiration of aixty- 
live weski from* i64h Jaly. 1913, and are oitltled to ledueed l^eneOts 
only). Tl*erc kro othev tables for f< tnal<'i< (see note (I). p 975. and 
aot<« (k). (1). p. 078,'pMt) and for seamen, marince, arid aoldieie (tee 
note p. 983. ^ 

U) pp. 93f. 036. Mfa. 

^ Ace p. Oil, itnU .,. 

(p) Kaimnal Inauraoce Act. I9U(1 & 5Ceo.5.e»55),s. 55(3): National 
luAuraaee .\c(. lOld'iU & 4 Oi*o. 5, e. 37). a. 2 (3). 

(k) Nation J ItfanraDce Act, 1011 (1 Sc 3 Qeo. 5, e. 55), a 55 (4). 
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members irho emplojed oozitnbutord{OMoa6ded tbrea for Stor. id 
everj auob member, there ie. paid to the b<>cietj. or to the locielj FiUMdil 
on liehelf of the brAoeb, aaAo oaae pirj be. iba t>ruacrii>0(l Amoint ProvieloiiB. 
for every week by ^liicb tmeforhsAid three coutributiou^ h>r &ob 
tueinber was a.ieeedoih The uiivtiiuuni ao ^«id ie the total auiount 
lost to the aociaty by reason of excusing tlie iwyuiunt of that 
portion of the arroars of its luetulters who aro euiploytKl eoTitribntorK 
which would have boon payable by the employer had the niemUue 
not been unHnployM(it). 8ucb paymoDts are mot out of thu Hums 
retained by the insuruuce CotumiHsionera for discharging Iheir 
liabilitiey in respect of reeen'e valuu9(f); but if tbu aggregnio 
amount so payable in any year eicoedK .ill00,000, the o?koohs U 
paid out of moneys provided by rarUaiu<int(M). 

1715. Any pursoii convicted of knowingly making any false 
stAtement as to his age in any declaration imula for the pariKMs 
of obiaininff a reserve valuo in n^sjiect of him (r*) is iroatod as if be 
liad enternd into insurance afpir Ihe expiration of Rixl<y-iive wooks 
from the ]5Cb July, 1012(/i), and the reserve value is CHncelhKl(r). | 

1716. ^Vhero an cuiployed*contrilmtor(d) witliiu five yours from KmpWrot 
im rotry into inKurunco ucusce lu l»o qimlibod oh such and Ihscoiuos 

a voluntary contributor (c)i the diffonmeo between any nmervo «M]ii»iAry 
value credited to his approved socioty in roKpiwt of him and 
the rcservu value, if any, which would (lave l>con so croditod liod 
lie originally become a voluntary contributor is cuncidlod (/). 

1717. The CornTuiasiouera may make rogulalions with roepeci >) RocuUUn&i, 
the crediting or variation, whether )»y way of increase or decrcanc, 

and oancellalion of roHcrvo values (j/). 

Svs*SkXT. 3.— fniK*imati t'widi, 

e 

1718. Tlie Insurance Corntnissionera mu t ascertain periodically Hum to be 
what sums in the National Hoalth Insara.ico ¥unfi(h) standing 

to the ervdit of the Hcvorsl sorielh^ am available for investment, 
and any such .sums not rcsjuired to to uthorwise disposofl of are 
carried to the Investment Account and pai(> over to tho iNational 
Debt Cora mission era for investraent iindur Treasury regulatjoDs(i) 

(i) See p. \^Kt, anU. 

(A) p. ^< 27 , on's. • 

p. 902. 

(mj National Insiiranc*' Act. 1013 (3 A; 4 Qfo. 0, o. 37). I. 7 t^). 17ie 
rommiBsionrrs may mak^ rf%ui)arloufor carrying ibis pniTjsioniom c floct 
(tM., A. 7 (3)). • 

(a) As to penahics aencrally. ace pp. 998 d 9«y., poti. , 

(t) Nilimial In&uranco Act. 1913 (3 4 Geo. 3, c. 37). k. 2 (1), and see 

p. 922. ant$. . • . . 

(a) Natioual Inauranee ACt, 1911 (1 & 2 Geo. 3^0. T5), a 33 (5C 
{d) See p. 005, anU. « 

<ej Sec p. on, anft. 

(/) NaiioDal Infiuranee Act, 1011 (1 & 3 (•«<>. 5, c. 55), a. 6 (4) 

(a) N'atjcaa] luaurancc Act, 1913 (3 & 4 Qeo. 6. c^ 37), s. js« 

SchM. I. 

(I) See pp. 9AS. 950, anU. « 

(i) See jtegulationi dated tbe 12tb August. 1912 (3tat. R. 5c 0.. 1912, 
p. 998). miller which (inter oIm) tbe National l>eU ComniMlonofs must^ 

i 1 2 
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in aecuritioB authorised os iiwcstmenU ior Savings Banks funds {k), 
preference, however, beins given to stocks or bonds issued for the 
purposes of (ho Housing of the Workingglasses Acts, 1690—1009(0, 
uncfar the statutory provisions relating to the local loans fund (m). 
Any sum may be so paid over for temporary investment pending the 
ascortainmeot as above of the amount available for permanent 
investment (n). 

An account of the securities in which investment ban been made 
is presented annually to rarliament (o). 

1719. Begululions luiisi be made in regard to financial trans- 
actbns botwmm tbo Insurance Commissioners and the societies, 
and in particular providing for crodiiing to each sfjciety the 
contributions paid by or in respoet of its n)i:iul>ers after detlucting 
the amounts reUioed for discharging the Coiuuiissionors' liability 
in ruApect of reserve values (6): requiring the Con)inission6i*s, on 
carrying any sum to the c^it of an approved society in the 
Inv^tment Account, to pay over to the society for investment, 
or at its request to retain for investment on its behalf, four-seven tbs, 
or so far as tho sums are attributable to women one-balf, of the 
amount m crodiUul; providing for crediting to each society iuteroat 
on the sums credited to it in the InveHtment Account (c); and 
providing for tliediKchargo of debit balances, either by the redaction 
uf rcservo values, or out of the ]»roceedH of tlte realisation of 
securities and the sums standing to the society's credit in the 
Investment Account proportionatoly. A society is, howi^vor, in 
be allowe<l to require that the whole amount shall remain to its 
credit in the Investment Account and no part Im^ invested (r/)* 


AjiproTOi) 

wcictici, 


1720. Approved societies must invest sums paid over for that 
purpse ill trustee securilies (r) or in securities issued by any local 
authority within tho meaning of tbo Local Lojiuh Act, 1871)(/), 
and charged on rates levied by or on the order or precept of sucli 
authority, or in any other securities approved by tho Insurance 
ComroisHioDAre (<i). 

carry to ao iocomo Aocooxit tlie iDtemt on iuvMimeuts, and from ticK* 
to til no to pay over fiiereout suma r^uired to enablo the iDSuraocc 
Cominiesioaors to diKbarge tboir liabilitioe to societies in respect of the 
interest on moneys aUnding to their credit, aoy sums net being so required 
Ufing roduvesied. 

{fc) See title Bakrsbs amu Bakkiso, VdI. I., pp. 579. 5S0. 

ih Scs title Public He alto abd Local AnutHiSTRATiON, Vol. XX HI., 

0. 516. Qotei^'. 

* (ml Ibid., pp. 541, 642. 

(n) Kational Insurauoe Act, 1911 (1 k t Geo. 6, o. 65), a 64 (S), 

(а) 24(d., e. 54 (6). 

(б) 8^ pp. 961, 962. aaie. 

(c) By tbu Kalioaal Health Insuranoo (Hate of lAtvrest on Sams in 
luvi'stMCUt Aecoaot) Begnlations, 1913 [SUt.^H. k 0., 1913). the rate of 
iturroit Iff gxotl at 3| p^t evnt per Aimnifi. 

(d) KalioQil Insuraooe Act, 1911 (1 5c a Oeo. 5, a. 65), a. 69 (1); sad 
soe tli<‘ Kational Health lusuranocfTraaeaetiots bclwei^u lusuraooo Com- 
mtesioturt and Societies) Hijnilatious. 1913. 

(4) Svo titK: l^CSTI aKD TtUSTECf. p. 13S. ooto (4), anU. , 

(/) ta 39 Viet. 6. as; soe title Moset akd Mob»t-Linbinq. 
ToT XXI.. py.^91 sf'Isq. 

(g) Netioaal lAsomee Act, 1911 (1 4^ 2 Geo. 5, o. 66), s. 56 (2). 
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Where the Insurance Commissioners rotam eams for iuTertment 
on the society’s behalf the loregoing limiUtioDR aa to the nature of Financtal 
the Beenritiea to be inv^tmi iivapply; and such ioTeetmentnutat ProvitloQt. 
be made or varied according yy the directioofl of the society. * 

Sums received tor intereet or aa dividends on euch inreatmente are 
paid over to the society (A). 

Approved societies must apply intereet or dividends on thoir 
inveetmoots toirards the cost of the benefits of their ii}oud>erH and 
of thoir administration, or othoraise, as the Coiumieaioiu^rH umy 
prescribe (i). 

Approved societies and their branches aro eieinpt from income 
tax in respect of income derived from their funds or credits or any 
invest mont thereof (j). 

Sre-SRcr. i.-^Tramfir «/ 

1731. In the event of the transfer of a nimnhcr of nn approved Tru^ror 
society or a branch ll^ereof to nnolluT society or branch thereof* 
or bo another brancli of the same sucioty* llmre ia transferred to 
such other Hocioly or branch in respoob of him his " transfer value "i 
calculaUsI in accordauco ir^th tables prepared by the Insurance 
«CommissioncrH. This provision does not apply in casos tvlioro the 
insured |>on^u left liis socioiy without tlio society’s consent, sucli 
consent not having l)oen unreasonably vitliheld (k). 

1733. If anitiKiired jMOiion ceases to Im> (icrmanently res i don I in Per«oni 
the United Kingdom and bocomes a member of any society ’>r abroad 
insUlution abroad appruvod by the Insurance OnumissionBr. '*si 
I sung similar to an approved society, or of any branch of an 
ujipnn’od society establtHlted outhido the Unite<i Kingdom* hia 
iraiisfer value is to be paid to such society, institution or branch, 
provided that it gives corresponding rights to any of its mem hors 
who become resident in the United Kingdom (f)* • 

Ha ]H'rson svhu has for nt live yea's biNon a member of an 
approved society for the pnri)ososof natiomd health insurance has 
ceased iK^nnanciitly to rcHtdo ip the Uiiited Kingdom, and does not 
join a sin>ilar society or institution or a branch abroad, Ids 
tt))provod society may permit him, IiidejiendunLly of tbs National 
InHurnnceAct.to remain a member and to become entitled to benefits, 
and may, siibjcft to regulations, transfer from the account of the 
iM>ciety under the provisions relating to national health inBurance 
to tlm creiHt of the society independently of tbo Act the sum which 
would have been transferred to the Deposit Contributore Fund, and 
must cancel such reser%'e value as would have been cancelled (m) 

(A) insutiince Aet, leU (1 & 2 Gei*. 5* o. SS), t. .tS (})• 

(i) Ibid., t. 56 (4). 

()) Finance Ae(. 1912 (2 3 Geo. 6. e. SI. i. 7 {\\ Sorh exemption li 

claimed and allowed in the some way as in the of ineoine allied to 
chariublepurposoe (tM *«.7(2)); m li(k IvooMs Tax, VoI. X(‘h. p. S64. 

(A) Xatiooa! Iniurancn^ot. 1911 H A: 2 .S. c.6S).« 31. For Tahlop 

of transfer values, eee the National IleaUb Insuranee {Transfar Values) 
hegulatiODl. HJl4. • ’ 

0) Nutien^d Insurance Act, 19U (I A 2 Geo. S. c. r>a). a. 32 (1). The 
loiuranoo CotfiTnissienerR may make the neccM^tarrangemente in eases 
where members of foreign lOslltutioDs or eocietka are traivicrred to 
^provM sociotiee {ihtd., a 32 f2)}. 

. («) Set p. 974, peib 
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if the member bed left the soeieij end become e depoeit 
eo&tributor (n). 

*. SuB*StcT. 5 .—Awl it 

1723. The Inyorance CamiuieeioDere may make regnlutioDS in 
regard to the floancinl iMljuatmenU to Its made on the Amalgama¬ 
tion of flocietiee or bnincliuH and on the tranKfer of the engagemeots 
of a society or branch in regard to national bealih insurance (^>). 

1724. Every approved society and every branch of an approved 

Hociely must keep its books ami accounts, so far as they reiato to 
national health insurance, separate from all other fmks and 
accounts, and in the prcHCTibe<l form(p), and submit them to 
audit by auditors ajiiKanttsl by the Treasury; such returns mu^t 
also Ik) rendered as the Iiisuranco CoiumiHsioners may rcquiro(j). 
In accordance with Uio jircacrilxHJ regulations (r), a separate account 
must lie kept shouing (he amount expended nu administration(s), 
and the amount ahich may he carried to lliat account out ut 
coniribiitions received is limitod<0» any deticiency in such account, 
unless otherwise de(raye<l. being required to be met forthwith by a 
special levy (u). « 

4 

1725. Id the case of a society (a) or branch transacting other 
busim^sH ImHides that of national health insurauce, its funds and 


(•) Nsutmal Itiiurance Act, ISII (1 & S Cieo. 5, f. C5), s. 53. 
t«)) Natuinal Iiikuranoe Act, 1013 (3 4 Ucw. 3. o. 37). s. 3S. 

ScIuhI I.: Olid mw p. 042, uitfr. 

tp) Ver tbe pres^hed hooVs to be kept by approved societies, kcc tho 
NaliotuU Ileal I a Imuiranro (Aoceunts of Appmv«>«| .‘^ocituiw) Dfgiilatione, 
1U13. 

(^) Naliuiiat lnsuruh*<* Act. 1911 (1 2 Geo. 5, e. 53), a. 3*1 (1). 

(r) Jhd.j s. 33 f2). lly ibid., a 33 (3), tlicso provisiojis m (o accouulK, 
ami ihooo as to aiiilit and ivturns (hci' tho to\l, $upfn) and vahution 
(moo |i. uer. override other statutory provieioiiA dealing with like 

mailers in respeoi of approved acMaeties. 

(ji) bee tbe National lloalth losurance (Societies' Administrative 
Kxpt^neea) UeguJatious, 1913. 

(0 Ibid.. xx'gulatioD 3, «S.dicd(ile. wliciw it is presortbod that, as re^jicetH 
any quartor after the 12th Jiknuary, 1913, toe oiaxinmm sums whivb 
may beoarriod to the A^ioinistration Aoeount out of oontiibutfons i»Lali 
be the Hun computed as lolluws; (i) for every membi^r ol tbi^ soi'iety 
orbraooh during that quarter who b a eeaoiau. inariue, or soldier in the 
kityUh) ol the Crowa (soe pp. Q79ef scq.. post), the amount of 2cl.; (ii.) for 
every inrinber^l tho eocielT or hranoh during tliat quarter who b a vuinn* 
tnrv contributor at the spNnal ratvu applicable to marriv'd women (see 
}nt. 97b. 976, pes0> the amount ol 7 id.: (iii.) for every oiber mcmlier of the 
^ciotj or branch. not being an insured person over the age of seventy, a 
,nmrrkidtroman siupend^from benefits on 41*00001 of mnrnage.iia inmate 
of on institution within tho meaning of the Sationsl Insoronce Aei. 1911 
(I 4c 2 0^0, 6. c. 65), s. ol.euMprnded frum boncn(<. or other nieiuber who 
is not liable to pay contributions or to reoeire beneUts uuder the Act 
during that qu^cr,Ube amount of lOJd. ' 

('■l^a^oaal llewb* Iniuranoe (SiK)i^e<* Adroioiatrative Expenses) 
Ue^uleiioas, 1913. regulation 6. Sorb levy is not to be mode on members 
of the society who afk insured peiaoiis over tlfil age of seventy, married 
women suspended from bencBu on aocouut of marhage, fnmates of auy 
inalituUMu within the'meaning of ihe Ki.tioaJ Insur.mce .4Qt, Iflll 
(1 d& 2 Ge«t. 3{i). a 51, wlulc suspended from beuvtits. and other 
jaDcmbers of tWipdeiy who are for the time bsing not liable to pay ocm* 
tributions and not eotiUed to receive benefits under tbe Act. 

* (a) The tanu society." in this connezioo does not include a separate. 
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mdita which relate to such insurance must be kepi and applied 
strictly for the purposes thereof and not for any other businasa 
of the society or branch whatever (6). 

Sm-Sior. e—Fshicrtm 0 / 

1796. Every approved society and every branch of an approved 
society most submit to have its assets aud liahiliiies, ho far as they 
relate to national health insurance, valued; and, in the event of u 
surplus or doficicncy bein^ shown upon such valualhm, inu4 
comply with certain utotuton* requireinnnte in ro^rri therein (<*}. 

Such valuation is made ny a valuerappointed by or with 
the approval of the Treasury, on a prescriU^d basis, at the end 
of every three years from the 15lh July, lOlli, or at siioh other 
times or intervals as tho Insurance CoinTuissioners luny ap}x)int 
He^lations may )t6 nimle by tlio joint enmmittoe of the Heveral 
Ivylies of Oommi MS] oners as tu tho valuation of societise und 
hrnnehos which liava roeinliers resident in England, Scotland, 
Ireland and Wales or any two or throe of such i>arts of the United^ 
Kingdom (/). . 

* (ii.) Ai^plutttivH 9 / SurjJkt, 

1787. If, nixm tho valuation of a branch of an approvixl 
society, a surplus is shown, thero is trauKfornMl h» Ihu (HUitnil 
authority el tlis society of a'hich ii is a hmnch onc-tliird of tho 
surplus, and tho branch may, with the approval of tho sooief'*, 
submit to tho Insurance Conmussionors a scheme (or dmtribuiiM^ 
out of tho remaining two-thirds, together with any pari of tno 
surplus of the |>arent society which may bo transicrrod to tho 
branch (<Aany one or more additional IwnolitsCA). Subject to tho 
forogoiiig provibioiis, any surplus in Ibo central fund of tho parent 
society, including any surplus inuihfernHl from its l^raucDAS as 
iiliuve providixl, is applied towards making ^^^y deficiency 
shown by any of its brunches (i), after vijicb tho society may 
distribute any Hiirplus still o^^uinning amongst such branches 
as have a surplus, iii pro^iorlion* to the amounts of such 
surpluses (A). * 

If tho society is not a society with brsnehea, and, upon valuation, 
a disiKiiablo surplus is found, the society may submit to tho 
inHuranco Commissioncrei, foe their approval, a scheme for 
distributing additional bcnefitB among insiireil iwrsdns who arc 
its members 

leclion wbiek ia an appnived aoclcty, but nuly tor parent sodety (Natioua) 
loturaneo Act, lUI I (L & 2 Geo. 6, 0 . 60), s. 3C (4) j. 
ih) Ibid.. 11.35 (4). * 

je) Ibid., a. 35 (t). • 

{d) Namidy, a j>ersou posaossing actuarial quaUftoadona oh aiay be 
approved by the Treasury s. 79). * 

(€) Ibid., «. 36. 

(/) Ibid., a. S3 <3): aod fbc p. 63R, anU. 
if) See toe text. iii/r4. 

(1) As to additional beoefits. see pp. 924. 925. onk. 

(0 See p. OSS poA 

(fc) Natioaal losuraace Act. 1911 {ikt Geo. S, L 17 (1) (b), (e). 
(I) Zbii, a 37 CD ta). * 
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1728. A scheme made under the fore^tomg proTisione maet» eo far 
a8*praeticable, provide for IoK<ior diminution of the additional benefits 
in the case of a mciuber being in arrears (m), and may prescribe 
other cooditions, iucluding a c6rrciponding reduction in the 
aniount.doemcd to I>6 arrimrs for the purpose of reckoning the rate 
of eicknoas UnefitfH). if, after a schemo has been sanctioned, 
there is found to Iw a deficiency in the funds of the society or 
branch, additional iM^nclitM under the scheme must be suspended 
until the deficiency is eztingulslied and a surplus again shown (a). 

No surplus may be appli^ to the payment of death benefits (p). 

(iii) Mol'ipg QmI Dfjieitncy. 

1729. If, upon a valuation, a defieionoy is shown by a branch of 
All Approved society, throe-quarters or, if the society think fit, tbe 
whole thereof is, so far as ]> 08 aiblc, to be ntado good out of any 
surplus available for Uiai pur|)OHO in the hands of tbe coutrrti 
authority of the society but such assistance may bo withhold, 
with the consent of the CommisHionere, if tho dcficicucy is due to 
^maladministration on the part of the branch in question (r). 

1730. If a society or branch hIiows b deficiency it must be mml^ 
good, subject to the foregoing provisions in the case of a branch, by 
a scheme submittc<l to the Comnaissioners, in the case of a branch, 
with the approval of tho parent society, for their sanction, 
providing for making good the deficiency within throe years from 
the date of the valuation, io any of the following ways, namely (i) r 
By roducing tho rate of sickness benefit; by deferring tho day from 
which it becomes payable; by reducing tho jK^rioil during which it 
is ]>ayable; by increasing the period which is requircHl to clap so 
l>otwcH)D two periods of disease or disableinont to prevent the 
uno being treated as a continuation of the other (0 I by a 
coiupuleOry levy in the fonn of on increase of the weekly rate of 
contributions (d) upon members of tbe society or brunch who arc 
insured persons; or by any other meth^ approved by tlie 
Insurance Commissioners. . 

The scheme must not affect any person who becomes a member 
of the society or branch after the date of valuation, or who is over 
seventy fears of age (b). 

If an insured person who b a member of tbe society or branch 
at tbe data at which tbe veluatiun disclosing the deficiency is 
made is transferred to another society or branch before the 
deficiency is made good, he remains liable to any levy or reduction 
of benefits in respect of the deficiency, and if lie is transferred 


(m) 8e6 p. S26, ante, 

(a) NatioDDl iDSuraocD Act, 1911 (i A 2 Geo. S, c. 09), •. 37 (2); aod 
SCO p. PCO. auif. ' * 

le) Natienai losoraace Act, 1911 (1 Geo 5, e. SS), s. 27 (1) (d). 
if) IStA. a 17 {$). 

(9) 6«e p. 967, oh^ * 

Xatiooal Insuraaee Act, 1911 (1 A 2 Geo. 5, e. 55), s. 36 (1) (a). 

W IHd.. S8 (U (hf. 

W ^pp. P?0 Ml*. 


I 

V) Mpp. 

!•) Sespp .en, 9 ll. 
(5) NiBOoa] I&swrsB 


I&swrsBM Aet, 1911 (14 2 Geo. 5, e. 56). a 19 (1) (b). 
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before the scheme is sanctioned, the transfer yalne paid in respe<rt 20 . 

of him is adjusted (<)• • Pinasdal 

1731. Payment of a compuUcr; lev; may be enforced in aoeord* 

ance with rules made Ly the society or branch; and such riilee may Ooopuiiorj^ 
be made as enable the society or branch to givo notice to the 
employer requiring him to pay the levy as if it were ^mri of the 
contribution payable by Iho employer on behalf of tho meiulx^r (d). 

It a meiuW chargeable with a levy falls into arrears, his nvrciira 
reckon ns though their total siiro. iiirlndisg the levy, consisU^d of 
the coatribotions payable by or in rcsi>cet of biro bad no levy been 
inade(c). 

A member liable to a levy |uyabIo at intervals may relievo 
himself of the lialdlity thereto, and a member subject to a 
diminution of benefits under a scheme may. with the c<»nseot of 
the society or branch, enjoy imdirainishod l>anefits. by {Niying the 
capitalised value of the l 6\7 or diminuliun of benefits (/^ 

1732. If within six mcuUiH after the declamtion of a dcricieney (//) Failure tp 
a scheme as afarei^aid has not submitlotl and sanctioned, or if' 

it appears that the scheme is not being enforced by tho society or ' 

1>rancb, the Insuranco Comroissionors may iheroaeivos teku over 
the administration of the affairs of the society or branch and tiiko 
steps to make good the deficiency (h); but arrangements must })e 
made, within throe years, for r<wloriiig selt'governniont te the 
society or branch, or, failing that, for transforring its mernbers t*o 
other societies or branches or to tho Deposit Contributors Fund 1 /). 

Disputoe bo tween the Commissioners and the society or braiji^h 
os to the amount of the deficiency or as to the adequacy of any 
Hchoms proposed for making it good are to lie suhmittod to an 
independent valuer appointed by the Lord Chief Justice, whose 
decision is final and conclusive {k). . 


(ir.) Onufting of SoiiHuj^ 

1733. Where an appr<ived« society, not lioing a society with 
brauchos, includes anmug its members Ixith men and women, its idcIq^i 
rules umy provide that the Stalin lory ifrovieirms relating to 
valuations, suqiloRes, and deficiencies are to apply as if it wore 
a society consisting of two separate branches for male and lemale 
members reh)iectively (/)• 


(c) Natintuil lasurance Act. tSll (1 & 2 Oeo. 5, r. CS), s. SS (1) (>)• 

(d) Ibid.. B. 3S U) (c), which znakta apfdicsble oU Uie pruviHiouB as to 
the payment of such contribution! and tlio recovery ibereoi from mcuibrn 

p. 913. • 

(0 National Insurance Act. 191) (1 A 2 Geo. 0. 6S), m. 3H (J) fd). As 

to arrears, see p. 92S, ante . • 

(/) National iDBUiance Act, Ipll (1 A 2 Geo. 6 . 46 . 5fi). s.<3S (2j. 

(^) If an inquiry as to rrccssive ainknrss (see p. 954. aoit] » Mnditig, 
the period may lie esiendsd (National InKnra&ee A^, 1911 (1 Ir S Geo. 5, 
c. 65), I 38(1) {«)). 

(5) Ihtd. • 

{i\ 75uf.,e. 38 (1) (f); m to such fund, see p. 981,aati. 

Ik) Naiionat Iniuranoe Act, I9U <1 & 2 Geo. 5, as56). i. 3l(l)((r). Tbs 
powen of a valuer so appointed inoludv questions at to«eosU (tM.). 

(I) Ibid,, A 4i> 
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1734. The mlei of a aoeietjr with branches maj provide that the 
bmrichefl ehnll be grou|H«l in geoj^mphical areas for the purposes 
of *the etatutorf prov'isiona relating to valimtions, surpluses, and 
deOciencies, and tnat tho branched in any area are to be treated, 
tor such purposes, as if they forojed a separate sodetyi provMed 
that the oumMr of mom here who are insured persona in the area 
exceeds five thou an nd (m). 

Mem(>6rs of a scicioly with branches who are not members of 
any branch, and wIjo.so benefits are administered by the society 
itself, most Ite treated, for the purpr»soa of the statutory provisions 
as to valuations, surpluses, and deficiencies, as if they formed a 
separate brunch (a), 

173fi. Approved sooieiiea may, with tbe consent of the Insurance 
OomDiissioners, form, for tbe piirpoeos of valuation, an association, 
with a central fiminoial committee, but so that such uHSuciutiun 
shall have an aggregate membership of not less than five thousand (o). 
Any such a|iprov(Ml societies as have not at the date of any valuation 
joined such an assoc inti on will he grouped together for the purposes 
of valuation acci»rding to the county iir county lioruugli in which 
they carry on businm(p). A socidty is dnuncHl to carry on 
busineB:4 only in the county or county Imrough in which its rogis- 
torod ofiirc or other principal place of businoss is sil uato; hut where 
nioru than one hundred or more than ono*sixth of the insured 
persons who arc moinU rs of a grouped society nt tim date of any 
valimtion reside in some other county or eountv borough, the 
proper pro|wrtion of any surplus or deficiency of the socioty is, 
on application, to ho apportioned to the insurance committiHifr/) 
of that other county or c<»unty l>oroug)i. In default of agroemunt 
l>otweon the iiisurnuce committees concerned the proiiortion is to he 
detonuinHd by the Jn^iurance Comniiasinnerstr). In calculating, 
for the piir })080 (»f asfuxdation, the nuinlwr of pcrM>nR who aru 
memliers of societies for the purposes of national health insurance, 
tu) account is to lie taken of memliers who by reason of marriage 
are auspi ridod from ordinary benefits and are not special voluntary 
contributors ($) or who are not insured persons (r). 

1736. The statutory [iroviaiODB as to the application of surpluses of 
branches (tf) apply to associated aud groujKHi sociatias u if all the 


{m) hikiiondi luwMK't Avi, 1011 (1 L 3 Gev. O.c.^jKs. 40(1). During 
a ix*riud which ouded on the IStb IVhrturj. 1014. mciubcrs ni any society 
resideut in a |«rt of the Tnited Kingdom other than that in which the 
registered oftee of the society wo# 0ifiiat**d were at libertv lo ask to be 
Vreuted as a separate so<'iety for tbe purpones of rohmiiorts. aurpluseA. 
deficionoLCS. and tnnsrrrs (Nattonel (ruunRoo Act. KOS (S & 4 Uao 5 
e. 37). 8. 10(1)). , 

(n) Natiooal ISsumace Act. )9U (1 &; 2 iicoi 5, c. 55). i. 40 (S). 

(n) Ibid,, a. 59 (1)^(9): Kaiional Insuiwnee Aet. 1013 (3 A; 4 Oeo. 5 
0. 971.8. U. 

(p) Katiooal liuuwcr Act. 1911 (1 A* 9 Geo.C. e. SO), i. SO (1), (3). 

V) PP- 933 ti sag.. aaU 

(f) N;iiuina) losumnca Aet, 1911 (1 A 3 Geo. 5, o. 55). s. 30 {C). 

{$) See piK 076, 076. yotl. 

(I) Katioiul losufahbe Act. 1913 (3 14 Ueo. 5. o. 37). i. 13. 

(a) See p. D<t7. 
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Booieiied m any waociation or groop wero branches of a iiojla 
society, the contra! financial comoiittee in iho caaeof an associatjoDi 
and the iiisuraoce coininiitvo in the case of a group, lieing.eub- 
Btitutod for tho centra] authoHlv of the sncioty. T)u* apaivval 
of the central financial cotnmitt^ orinaurauoe comtiiittoe Is not 
required U> any Boliome propared by an aaeociatod ur grouped looiety 
for the dietributioii uf any fiurplua (wL 

Where an aMociat6<l or grouped society is a soeiuty with branches, 
tlio statutory provisions requiring the approval (d a siHnety to a 
scheme propared by a branch as to the diatribulion of a Kurplua or 
tho making gocxl of a dofieieiioy aro applicable (a); but Cho other 
proviMiona relating to gurplu^en and doiicior^cioe of societies with 
branchcfl do not apply to Uio studHy, but mb branch, for Uic 
purposea uf tho slaluU)ry proviHums aa to aasociHlinn and gixiupitig, 
is decinod to lie a separate Bocioty(ft). 

1737. A central finance oominiUde nr insnranco coiornitteo has no 
powora of coniml om tbo adinimstration of nnsoemtod or grouped 
Hocictioe lK*vond llio power of refusing to niiike gt»od a delicunicv 

duo to malarltniniHtration (c). 

• 

1738. K^^anjptimi truiu tlie atuiutory proviaioiiH m U) aeauciiitiiig 
ami gnmpiijg minsII mKiotins iniiv \hs alb»wod in Llie coho of any 
Hocicly cuiihisting of perHons euUlled to rigbU in a siiporannuulion 
or othor providiuit fund uatablinhud for Uin iKmeilt of puritoiii 
employed by one nr niuro eiii|»loy«rs, if tlie einpinycr, in addition to 
thocuntributinns |)ayaldeby him(d), is respoDaiblu for Lbo aolwt oy 
of tlm fund, or for tlie bentfiU payablo Uiereout, or is liable in pay 
a subv^tantml part of, or to make hulMtaiitial cf;ntribtttinijs to, 
nr Hubstautially to eupplemout tliu benufita payable out of tho 
{und(e). 

(v.) JHMUfirtd Socut-‘t~ 

1739. The Insuranco OmmifiMionera may make rogulatinns 

proviillng for the valualimf of the ksm'Lh and liabililins of dtM* 
Hulved Kuuioluta and Die r6fIuciioii,eitboriH‘rnianetktly or temporarily, 
in Die oveot of a deticinncy Iming disciotHsd? of the rsloH of benelHs 
payable to meinliers and the iwriodH during which Ibose lienefita or 
any of them are payable, and for thcestiihhshnjent of a special fund 
to wbieb coniribuiions of such meniWs are to and out of 

which their fictiefits are to be paid, and tlm appliruUon, subpict U% 
the prescrii>ed modifications, odapUlions nml exceptioiin, Ut hucIi 
fund and the members thereof, of tlm Kbitutnry provisions relating 


(w) KftUoD:»i Insurance Ae^ 1911 {I A: 2 I. 89 (4); end 

eotopure p. 067, anU. ^ * 

{a) See pp. 9S7. 966. anU. * 

(S) Nstkoaol lii«un»u<« Act, 1911 <1^2 llca. 6. o. tiu), s. #9 f6). 
ic) /fiid.. s. 30 (S); SDO ee« p. 96K, en/c. The parpuea nl tan s«iocja* 
tioQ or ^uping of small sodetiee is solely tbo poohug jf siirpluM<*^ end 

<k6fienetce. • 

{d\ See pp 911. 912. aiUe. , 

fe) Ketiunal loiuraace Act, 1011 (1 & 2 Oeo. 6, t. 0^, s. 39 (7b 
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to approved societiee and the membership of and iranefer to and 
from approved eocietiee (/). 

t 

Sc»*Skct. 1.—^cniiNWof. 

1740< A society wKh hraochee may provide* in its rules, for the 
branches reinsuring with the society their liabilities in respect of 
any of the benefits under the provisions relating to national health 
insurance (p), or, if the society is so organised that the branches in 
(lifTerent geograjihical areas are groupod for the purposes of 
valuations, surpluse.^, and deficiencies (A), for such reinsu ranee 
either with the society or with the group (i). 


BuS'SiSCT. S .—FrUftdljf SoriWtei and Suf*eranfiwtion FumU. 

1741 Itegisterod friendly bOcietioR(;*) in existence at the passing 
of thu National JnKuruace Act, 1911 (^*). which provided benefits 
Kiiiiilar to any of Uioso conferred by the pMviftions ul that Act 
relating to national health insurance (f), were required to submit 
to the llogistrar of Friendly Societies a scheme for continuing, 
abolishing, reducing, or altering such l>enelits as rospects luouiberi 
who becHiuo insured persons (m>, and for continuing, aliolisliing, 
or reducing the contributions of such members, st), Imwes ur, as not 
prejudicially to affect the solvency of the society. If ou uctuarml 
valuation it was shown that, by reason of the Kcheme or a nupplo* 
tuenUry scheme, any (mrt of the existing funds of tlio society 
would be set free as not lieing requirod to meet the liabilities uf 
the society, the Hcbeme was required to include provisions for 
applying the funds so sot free either towards providing other or 
iiicreae^ henofits ]>ayAlilo by the society to existing lueinWH, 
whether insured persons (m) or Dot, independently of the statutory 
pi*oviHionki relating in national health insurance; or in reduction of 
such nieu^reth' contributions in respect of such tWnelils; or towards 
tliO jMyment or repayment of contributions payable undur tbe 
statutory provisions relating to national health insurance by such of 
itsexistiug members as were i^titled and elected to receive l>unefit8 
undor those provisions through the society (ii). 

A society with bran(fucs might also submit a scheme applicable 
to all its branches, and provide for the application of the whole or 
any part of the funds set tree as al>ove towards tlie discharge of 
any deficiencies in any of its branches revealed by tbe actuarial 
valuation. Tno rules of tbe society might, bowevor, confer on 


.,(0 Nauvoal Iiutiranoe Act. \9\Z (3 S; 4 Goo. S, e. 37), i. SS, Schsd. I. : 
and see p. 940. auk. 

(g) Sed*pp 919. 920. nak. 

<\) See p. 969. <ink. 

[i] National Aet, 1911 (I A 2 Geo. '6, t. 59), s. 40 (2). As to 

reiuAumaoe by apptxrred sociotiea in rf^sjteet of matenity benefit, see 
p. 9"»K, onle. 

(j) ^ title FriendCt Socutixs. VoI. XV., pp 123 et i«g. 

Oh Nttinelr, tbs ICth Dsoember, 101 h 

(l) See VP> 9^9. 020. ««e. 

(m) Bee p 005^ anU,^ 

in) KationaUzisi^ja&os Act, 1911 (1 A 2 Geo. 6 , e. 6 S). s. 72 ( 1 ). (S). 
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branches the right of dispoaing of Any of thoir fande for the benefit 
Bolely of the members of the branoh. Otherwiee branches,of 
registered societies weie in the same position ns eocieties (o\ 

A scheme duly confirmed by the Registrar of Friendly Sooteties 
is deemed to incorporated iiiAhe rogistend nihui of the society 
or branch and utay be amended accordingly tp). 

1742. The statutory provisioos as to existing frioiuUy socioUes 
apply, with the necesKary ^nlaptations, to suporAiiauHtion or other 
provident fuuiU established at the passing of the Act for the l^enofit 
of (ho ]>ersoii 8 employetl by one or more employers, snbjoci, 
however, to the modification that, whoro under the Act, dmHl, or 
other instrument esUhliKbiug tho fund or otherwise any sum is 
payable by the employer towards bouofits securod by (he Act or 
deed, and those benefits include benefits similar to any of those 
conferred by (he staentory provisions relating to national health 
insurance ( 7 ), the scheme might provide for allowing tho employer 
to deduct from any contrihiitioiia payable by hiiu as aforesaid 
lowards benefits of a nature similar to thoeo under national Jioalth 
in HU ranee provisions an amount not eiceoding tho cmjdoyor's con« 
•trihutions ]u\yah]e hy him hhder those provisionR (f). It tho fund 
was one out of which were laiyahle pensions or superannuation 
allowances wliicli would be prejudicially atTeotod liy tlie (ending 
re<]uirenieut 8 , the Insurance Commissioners were empowered to 
grunt 14 certificate authorising tho vnluo of the proHpectivo exten* 
sion of national IjuHllh insurance benefitH, when thu reserve vnh. is 
had l>oon written afT(s), to lie brought into account in the value' * 
of the asbots available (or the discharge of tho liabilities of the land 
in respect of |>onHionH and superannuiilion aJIowancee ((). 

FVP*5?ECT. Cvnlrib^tuTi. 

1743« Contributions by or in roHjtect 0 * deposit contrilutnrs (a) 
are credited to a special fund called thu De]M>sit Contributors 
Fund (h). SurriH etaoding to the credit of tbo J)e|Kaut CootributorH 
Fund in the National Health Insurtmco Fund are invested and 
interest on the in vestments credited as in (he case ut societies (c). 
In the event of a deposit contribdtor going abrruid and joining 
a society or institution abroad of a kind similar to an approved 


( 0 ) National Innunmce Aet. 1911 i\ Ar 2 Geo. 0. c. SG). I. 72(2). 

(p) IM., s. 72 (3): and see title. Faia^oi.T SciciKTiFJi, Vol. XV.« 
pp. i30 si tej. 

( 7 ) See pp. 019.920, anU. 

(r) National losuranoo Act, 1911 (1 & 2 <>eo. 5, c.5o). s. 73 (1); and set 
pp. 911.912. • * 

{$) See p. 9$2> anU. • 

( 1 ) National Insurance Act, 1911 (1 & 2 Geo. 6 . e« 69). s. 73 (g). 

(e) For the definitiou. nee fs 943. entr. The ^rovisiods as»to deposit 
contributoni only apply until the 1st .lanuary, 1919 (NsHoual laauriiii«*A 
Act. Ifill (1 & 2 Geo. 9iRe. 90). e. 42} • 

(9) Xailonal Iiuuranoe Act, 1011 (1 A 2 Geo. 9. e. 90). 1 . 42. Orl^usiiy 
this woe tenued the Post Office Fund, wblrh name vu oha&ged !)y the 
Natlo&ol Insurance Act. 1913 (3 4:4 Oeo. 9. c. 37). %. 39. oa abov^. 

(«) Katioitai Insurance Act. 1911 (1 A 2 Geo. 9,^. 99h*a 91 (3), (4). As 
to the rate of iDtereat. see aote (d}«p. 994, anU, * 
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society, the amount eianding to hie credit in the Deposit Con* 
tri}>utor8 Fund is to be tmid to such society or institutiOR (d}. 

l||>on the death of a deposit contributor, foar-seventhK, or in the 
caee^of a woman one*balf, of the'amount standing to liis or hot 
credit in the Depoeit Coniribntort Fond is to be paid to his or her 
nominee or, in default of a tiornination, to the persou who would be 
entitled to receive the sum if it were money myable ou the death 
of a inemlier of a n'gisU'rod friendly society "and the Imlaiu'e is 
forfeit^ (/). 

Where adeposit contributor proves to the insurance commitlee(i?) 
that he has iKtrnmnently ceased to reside in the United Kingdom, 
the same proimiori of the amount standing to his credit may bo 
paid to him (A). 

1744. If an insurc<l iH>rson who is a monil^^r of an approvefl 
HOrluty leaves that society, whether voluntarily or by expulsion, 
and tuiJs to bof*utno a nitimlwr of anollicr appro vimJ socioty within 
tho prescribed tiino(i), liis transfer value (A ), if he dues nut become 
a deposit contributor, is dealt with as may be probcribed. If lie 
bcc(»in%s a doMsit coulrilmtor, his transfer valuo is crediisil to him in 
the Deposit Contrihutors Fund ; but if n rOHcrvc value (0 has been 
credited to the society in rosiiect of liio), such part thereof as is still 
ouUUudiiig, or, if the outstanding amount eiceods the transfer 
value, such part of tho roser>*o value as is equal to the transfer 
value, is cancelled, and tho amount, if any, by wliicli the transfer 
valnooxcoedB the amount so canoellod is carried to the enniit of the 
deposit contributor (w). 

1746. If an iiiHured person who is a deporit rontrihutnr bocomofl 
a iiuunlMT of an approved society fiir tho piir]>oaes u! national 
h(Nilfh iiiHunince, Ihcro is transferrrd to Hit! MK;icty tho amount 
standing to his credit in the Deposit Contributors Knud : but if 
tlmt luudunt eicoods the value of the conirihutions \)n\d hy or in 
reH|x^t of him estiroated on Uio assuiU)dion that he Imd l>cen a 
mumlierof an approvtki society sinoe his entry into insurance(n), 
Llii* excess is carried to the credit of Die De))osit Contributors Fund, 
and if that amount if. less thait such value, the insured )>erBon is 
trouied as being in arroar (o) to the amount of the dcbciency (p). 


(d) Natioual loAureruM^ A«K 1911 <! S <4c». 5, f. 95), a 32 (I). 

{e} Am tills FiU£KntT boazna, Vsl. XV., p 1A4. 
if) Nsliona) luuranre Act 1011 (1 it 2 (ifo. 5. C. 66), s. 42 (f). 
applying, subject to the prescribed ad apt stiooa, the Friendly b^icHes Act, 
isea (6U & so Vict. c. 35), ss. 6a-*si: and see tho National Health 
• loRiiraooo (l>opoKit Contributors, Psyiat'nt oa Death) Jlfaniotinn^ 
(AUt. H. & 0., 1015, p. 03S)j and title Fair.KnLT S<»ciaiTaa, Vol. XV., 

pp, 161 et 10$. 

(d) See rp. 03? M m.. anU. ^ 

<K) Katiooal loauraace Act, 1911 (1 St %Coe. 5, o. 65), a. 40. 

(>) See*, note (4), pi 945, anU. 

\k) See p. 065, onU, 

(!) Ae« rdl, Otix, d»fs. 

'(«) NaUopal laiuraacs Act, 191) (I A3 Geo. 6, c, 65), •. 43 (1). 

(a) p. OU si ssf. * Ofkir. 

(e) Sev 02S. dMt 4 

(p) HaUvoal Irturaoee Act, 1911 (1 A 3 6, o. 65), a 43 (3). 
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Stct, Clwt$ oj iMtnrrd Pfrfon$, 

1746. The statutory proTisidna relatiiis to nutioiml health Inaur* 
ance apply, Nubjeot to certain noditicattoDs^^b (oawoman who has 
boeo or is married, in like manner as if site imd never been 
married (r). 

1747. Whore a R'oman vbo is an inaurod person {n) luarrioR and 
ceases to be employed in an occupation wliicli qualiiuMl her for 
inauranee, slie is sunpeuded from receiving the ordinary U^nolilsfO 
until her husbaud'H death (a), or iu the chso of a voinivu whone 
marriago baa been dissolved or annulhs], or who has, fur not h ah 
than two years, been actually sep^uakd bow or deaorled by hor 
hosimnd, until the data whou such dissolnlioo or annulment takns 
ofToct, or the expiration of such perioil of two yourn, as the cuso 
may Ih^CmO* U Hhe is a mciulMr of an apjirov^ siHijotY(u), ono- 
third of hor transfor value(/O ie carriud to tho **nmrrusi womotiH 
snspill BO account "(r); and if l>6foro marriage she was a v^luntarv 
conlributnr<(/) she cannot continue to bo such a coiUributur on tho 

• same conditions(r). 

1748. Whore a marrinl woman is Uiuk sus}>endod from <»rdinary 
bo no tits and is a mcnil>er of an approved society, two courses are 
0 |>cn to hor(/), namely:— 

(1) She may elect within one month afhw suoh Buspenh*<>ii, 
or subject to the consent of tho society, at a later to 
become whilst so snet>onded a voluntary conirilmbir on tho follow* 
ing special terms, namely: (i.) the rato of oontrihuUonH juiyahle 
by hor is Od. a wo(!k(>r); (ii.) the rodiicod ImhcGIs to which Hhe 
is entillod are modicnl l«oefit(/i), mcknoss benefit at the rate of 
Rn. a week during tlie first thirt4*on «M*ks, and Hji. a «iH*k during 
tho Hurimd IbirUi^n weeks and disableni nt Iwiietit at tho rate of 


(g) Sen the tett, infra. 

(rj Naiinoal Insuraocc Act, mil (] U 2 G, o. 5o), e. 44 {IB). An 
to ol Main in a Juarrragn corUfioalu, m?v) Sole (p). p. Ulo, 

(t) For Ihtj defill i I ioQ, see p. 005. oiUe. 
it) See pp. eiU, V20. anU. 

(u) Natidna) Innuranoe Act, lell (1 UZ (*eo. 6, a. 5iik i. 44 (1). 

(V) IbuLu, 44 (14). 

{ 0 } See py. U37, ^*3S. anle. • 

(6) As !•! transfer value, see p. 065, ante. Tranufer value for tbU 
purpose is calculared in such laouRcr u the (^romiBaianers may 
prescribe tNstioual Insursnee Act, 1011 (1 A 2 (lOo. 5, e. 65), b. 44 (10^). 
Tables have loen iwued ebowing the trafniler veliio under ibid., a 44 (1 ). of 
a womaii at the date vt her suepenniAi) from ordinary on or aftar 

iDsrrjago (Natjoual llvA4h Inaurancc iMArniMl women's Tran^^er Value; 
Kegulations. lb 14). i • • 

(e) National losvranre Aet, 1911 (1 A 2 flee. S, e. 65). a. 44 (1). 

(d) A< to v<i)uiJtar 7 oantribuUirs, see p. Ull, anff. 

if) National Insuraoee Act. 1011 {i bt 2 (leo. 6. e. 65). a. 44 (7). 

(jl U ii the duty of the society to give bar full iuforiaatioD as lo the 
oaiure of bar hgbta l. 44 (H)) 
it) /Aid., a. 44 (2) (a). 

(1) 6«o p. 920. otOf. 
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3i. B week, eicknees and diBaHlement bonefits, however, not being 
pajable during the two weeks before and four weeks after confine* 
meiU(t), except in respect of disease or disablement not connected 
with'childbirth (k); and (iii.) no pkrt of her contributions mhy be 
retained b; tbe Insurance CommiBsionors for the purpose of dis* 
charging their liabilities to approved societies in respect of reserve 
values (f); 

(2) It she elects not to become a voluntary contributor as above, 
she may have a sum equal to the remaining two-thirds of her transfer 
value (fli) applied, in accordance with regulations (n), and until the 
same is exliausled, towards any of (he following benefits, namely: 
payment of 5«. a wet^k for four weeks on confinement, and pay- 
monlri during any peri'Hl of sickness or distress, subject to the 
regiiiationH of the Commissioners and tbe discretion of tbe society 
or commiitoo administering the benefit (o); where, however, a 
retiurvo value was credited to the society in rrs])ect of such womati 
at her entry into insurance (p), a proscribed portion of such sum 
is, instead, written off the amount of tbe resen'e values credited to 
the society (q). 


{%) An to maternity bcncrit, sec p. 023, cnl$. 

{k) Niilioiial Invurancu Act. )9U (I & 2 tico. D. c. 65), s. 44 (2) (h), 
SchMl. IV.. Part f.. Tabic D. 

(0 Ibid., 0 . 44 (S) (c ); M to roaorvt^ valui***. uw pp. 001, 002, knU. Ah 
to the oalcuiatiou »I the srmars to bo d<*bitod on Hu>»piTiHiuik to a married 
wofiiao who woa formerly an employnl ooiitril>ikior and has iio(*oTn*! a 
TiOuntary contributor, hcc National llcaltik In'^nriMico (Arrcara) Uo^iila* 
liumi (Ko. 2). 1914 {Hit. R. 4 0.. lliH. No. Tbe National Ueidlh 

Izunrance {Tables of Uenervo Vsloei) Uoi'ulatloni, 1014 (stat. R. 4 0.. 
lb]4, No. IIIU). lOi'iuile rKourtb Srlirdule) a table of reserve values for 
wouieu marrierl after the 16th July. ltM2. who entered into ioaiirance 
»ricr tho expiration of eixty five weeks from the 15th Jnkj. in)2. luid 
undertook,to pay tbe difTcrencei between tbe >oluntary and employotl 
ratoA. 

im) Am Io I hr remaiiuni: ouo-third, see p. 975. riwfr. As to the calmla* 
turn of transfer value, see National Health Jnsuranre {TraasfeT ValiieM) 
IfeKulatiouA. 1914. , « 

(n) Tbe National Health Ineurance (Married Women's Special BcuehU) 
Kegulatiooa. 1914, provide that no beiiicSt is lo be payable until twenty* 
six weeks hare elapsed since* her entry into insurance. 

(o) National Insuranco Act. 19U (14 2 <ieo. 5. c. 55), s. 44 (2), 
Srhed. IV., Part Ul. An approved soeioly or inHnraii<'e coinmitton may, 
with tbe approval of tbe Insurance UorntnissioDcn, make rules with 
respiMjt lo the'payment of benoGu durinc sickness or distress (National 

< Health Insurance (Married Women'* Special Uonefita) Regulationi, 1914). 
«<p) See pp. 991, US2, anU. 

(f) National Insuranoe Act. 1911 (1 4 2 Geo. 5, e. 55), s. 44 (2). Tbe 
Oiuount wo to bo wheteu nSf ts detenuiurd as follows: tinsn is cleducUNl 
from an amount equal to two-Uunl* ol the reserve value so creditod to 
\\ic sooiety the sum of 9d. for erery quarter contained in the period from 
hvr entry into insriTapre until her suspension, a^d the residue after such 
dmliirttoli i* the arooimt.to be written oii f^e said reserve value*. Where 
the nwervoi \'Alue rrvditcd in respect of a woman exceed* tbe amount of 
her transfer v^ue at ^e date of her suspeosioiwxs ascertain^ in aeeord* 
anee «ith any regulation* made under the National Insurance Act. 191 i 
(I & S Geo. 6. fi. fiA). A 44* and (or tho time being In force, two-thirds of 
the exceu must be added to the amount to te deducted a* aforesaid. 
Tbe date ol entiy inis insurance is. in th« c**e of a w oman who was a 
Rritiah nbject at t^ie date of ber first iointn^ a society. dc«me*l to be tliat 
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1749. Where a married woman is aimpcndad frOTu ordinary 
benefits and was at the date of her marriage a deposit coiilribntor 
two^thirdd of the sum standing to crc<Ht in the Depoait 
Contributors Fund(s) is applu^un accordance with regu]atio!fb{() 
towards the payment of any of tihe reduced hoTuditti as abore until 
the same is exhausted (a). 

1750. Where d woman wlio has been employed U fon* nuuTiago 
in an occupation bringing her within the category of lanplitytd 
contributors (fc) continues to be so employed after marriage hIjo is 
not suspended as above from recemng benefits so long ck she 
continues to lie so emjdoyed (<*). 

Where a married woman siis^tendod as above from onlitiary 
benefits bocotnes employed before ber husband's death in an occupa- 
tion whereby she l^ocoines an employed contrihutor(f/), conlrihutiotis 
again become {payable in respect of her and the snspensitm from 
ordinary benefits ceases; but, for tho purposes of those licncfits, she 
is» subject to regnlutions, treated as if she had not previously Ifeu 
an insured person (e)« 
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date sriii. in the roso of s vmnaxiwliA bei'ame a Prhislj subjcs^l siibHO'' 
te her ioiniutf a ilceuif^l to be the duto ujKjn wLm:1i s]io 

I imam 0 u suhjsct. ror ths pnr|H>so M iltoso raiiMiJatioiM 

cuinplote pstiod vf three monOiHwhiih hiw elapsed siUf>olhedaleonwhi^b 
the voutrihut<ir entered into ituuraiK'e is reckoned ss a (piarier. and ai 9 
perioii of 1 cm than three months, if lew than tevon weeks, is disregar'h'j, 
and. it seven weeks or more, is ronntod ss a quarter iNatioual ilvidth 
liHursnce .Marrii'd Women's Special Boicflte) ItrgulaiiuDA, ]UJ4h 
(r) See p. 043, ante. 

(i) See p. 073, anlf. 

(1) The in^iiranee committee aihninisteriDg the honoflta may make rules 
with respect to paymnis to dopMli contrihuUm dunoi; ooyjMviod of 
sickuwe^ ur diatroHe hy way of beudUt {National Hfaith ho>orautie{Married 
VVoroeirs Sjiecial Dcnoliu) Regulations, 1914); ^ •: note (o). p. 970. onU. 

(a) National Insurance Act, 1911 (1 dc 3 G^. 5, c. 5C). h. 44 (4). 

(0) See p. 00'), ante. • . 

(e) National Insurance Act, JOU (1 & 2 Geo 5, c. 08), a. 44 (I). 

(d) See p. 905, ante. • 

(c) National lUKiirsneo Act, 1911 (1 & 9<*eA. 8. e. 58), s. 44 (1). For the 
purpose of sMortainins the date at which alic b^mea unlillt'd to receive 
henefitK fw^ueh an cmjfiosed contributor, she. ia treated as il Mho had entered 
into inHurance for the lirsttime atth«; data whuu she o(;aw*d lo bo Htwpe&dcd. 
if kIio elected to bocoine, while So avipen dec), aroluoUryrorWributortiijdfir 
tbfd., e. 44 (2) (M'S pp. 075, 97d, enis). nhn oootinm-M to be entitled, until 
she bo CO men en til lea to rAceive benefits wt an (!mployed contributor, to 
receive the sickness benefit and daablement benefit to which she wutdd be 
entitled as such a voluntary contributor, and her rates of beuoBt during* 
her husbsnd’s lifetime arc such as wonld h\va applied if she h.id lot boeo 
suspended. If she did not so elect she is. for the pprpoae of ascortainiag 
such rates, treated as il she had wtered into insuninc^) lor iho time 
ut the dote when she ceahcd to j>e suspended. Where a tnarrlpd womsa 
to whom a certificate under iM., s. 44 {H), hw* been granted (seep. 079, 
pa$t) MurrenderK that caitifeate. sho W. for Ihe purppse of these Roguf;^ 
tions. treaU'd as thoi^ she had become employed on the date when «hci 
surrcDdorcd (he certifiede, and as thou^ during tho period when ijic 
CfitiOeate was in force she had bees a voluntary contributor under iOul., * 
s. 44 (2) (see p. 975. oatc) (National Health Izwuraned (Ksrployed Married 

» 
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176t Whore the married woman whose ordinary benefits bavo 
hfitn suBpen<)od aS Bb<jV6 is a meml>or of an af^provod society ebe 
may, on iho death of her husband, if qualified to become a volunt&ry 
corf»ributor (/), and provided shtf elects to do eo within one month 
alter her husband's doAtliJiecome^nordinarj voluntary contributor 

E iviug contributioiiH at the rate which would have been applicable 
aid she become such a contributor at the date her entry into 
insuraoce {$); or she may,.whether so qualified or not, within tA 
HAinet^riud, eirct to ermtinue to be or become a voluntary contri* 
huior with rcdiicifd benoGts as alK>ve provided in regar<l to married 
women. In either case there is traneferrod from the Married 
Women's SuHponse Account to the society the reserve value caleu* 
laUsI accordiug to tint appropriate tables (h). If ut any time aftoi 
bnr husltaml's death she be<^iurs an employed contributor (i), the 
|H>ii4id her luarrit^o aiid the expirntioii of onc^iuonth from 

liar liiiHlHiinrH deiitli is disregarded fur the nuritosu of reckoning 
airms(A), and there is trensferred from the Married Womcn'»i 
SustKmse Account to her society liio proi>or resorvo value calculated 
m!uording lo tho appropriate Uhlos(0. 


1752. Where a woman who was a^married woman on the intV. 
July, at Jitiv time subsequeoUy oithor Urfure or with in u yeiu 
ufU*r herhusltnnd sdoath becomes an employe^l contriln]toi'(m)iiud 
n nu mber of an approved society, she is entitled to full bunofits 
sltfiuMgh at tim time of so becommg she is soventeen years of age 
or upwurds (h). 

1753. Any arrears of contributions in nisjxnli^aninrried woman 
which have ucmied due during eovorliire are, on the husbund'N 
doiith, di>regardcil (n). 

1754. If a woman, whilst a voluntary contributor at the almve 
reduced l>cnHilts, Ixiconies employed so as to qualify as an employed 
coTitributor (jf), bho is entitled to a certificate of exemption from 


Wemou) ItegiiUrionA, 1014 (StAt. It. & 0.. 1014, So. 773)). Whore n 
wonisn who ban been suMpendrd hss masod lo ho bo fii^pcnUed, nooum 
eliaU iM'paid lo horuudvr the provUiouii of thoBo KoguIationB which wtiuld, 
wlnn adibd (o the tK'UHhu. if ;ioy, to whteh she aor otherwise under the 
Act beentitliHl.oxcoed ibe amount to which she wosSil have boea I'utitlod. 
if aln* )i;bd not boon )«u«pttndrd iKs io&al 11^1 th Jnsuranoe ihlvrried 
\Viiuion'» S|.voisl DeuefiU) Iti^rulutioii^ 1014); 

(f) S^p. Vil.onis. ^ 

^ (d) ^ec p 010, anftf. 

(A) Nfttioual Insuranoo Act, 1011 (1 & 2 Oen. 5. c. 55), s. 44 (3). For 
.the table, aco National Ilealtb 1a««uMDce iTAbles of UcBervc Values) 
Itf^olatjouB. lU14.:^bed. V. As to (r.ioitfer value, see the Nationul llealib 
la»ursncc i Traiutfcr Valoee) llcguUtiotis, 1V14. 

(4) See p. 

(t) Sm p. o^e. oHic. 

If) Kationa] lasoiWnM Act, 1911 (1 & Geo. 5, e. a5),e. 44 (1). As to 

lb ' ubie, SOS BOto (S), tujmi ^ 

i"t> See p. 90.5. onfr. 

i») XstiouaJ Insuraucic Act, 1011 (1 4: 2 Ceo.^, o. 55). a 44 (5); and 
see p. ont«. 

(e) Kaii.>na] Ifisurance Act. 1911 (1 & 2 Goo. 6, o. 56), a 44 (6). 

(p) See p. 90j;jm<s. 
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liability to become an employed oontributor(f}. Tbo employet ie 
not, hoTever, exempt from liU liability to pay contributioDfl io 
respect of ber (r) or di^prived of his riglit to recover such part bf 
the cootribniioiis ae is payable on her behalf (i), but of each v^ly 
contribution so |)aid by the employer, Sd. is treated as her coniribu* 
tioQ as a rolnuUry contributor, and the balance applied lor ber 
benefit in such manner as the society determined t/). 

1755. If ut any time Ibe Married Women*e SQs|>unRe Aoe^nt is 
iiiBufiicieiit io meet its liubilitioe, the lusumnce (auumlsllonrrb 
must make good the dcficiuncy out of the suius retained by Uumi 
for discharging Uiuir liabilities in respect of rosurx’u valuoe (k). 

Wlioro a deficiency has been found in respect i>l tiui socioly or 
hruQcIi of ^\hicb a \ronian is a mnulier at a valuatiun provions to 
hor hi coming BUH})ondod from ordinary boiicfiis, and llmi deficiency 
has not lieen uiado good at Uie Ihuo of her imirriago, or whoro a 
Homun i.s in nrroars al that time. Uiu Coiinniteijonc rK proscrilm tho 
necessary adjuntinoiits in tho suiim imnsterrcil Ut the Married 
Wometrs Kiispenso Account, tbe Isilunce of Lor transfer value, and 
bur rates of ]K*(iolit(N*). 
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SOM-Ssin. 2. Arm}t, and Korftt. 


n56> Kinploymont in the naval or military service of the R^w^irJ 
Crown, including wTvico in officers* training rorjw, is au iujfploy- 
ment which is cxccpbtd from tho general provisions relating to 
national health iDSuranco(a}, and siiecial provisionB apply (u tb kt 
otiiployment. |S 

These special p^isions do not apply to a eoaman, loarino, or 
soldier wdm entered or enlisted l>6fore tlm age of sixteen until 
he attains that age. On attaining that ago thoAe provisione 
apply to him us if be lad entered and oiitistiMl at Ihe^ time ho 
I became sixteen (b). 


(f) Ar Ui Applyins far and Auliug eurh A am Nuliohat 

Hesltli iD^iuunci* (ttbiiniA for Kxf*niun**n. M<»rn<vl W<ftMcn) i{''gi(lAtioxM 
(Engl ATI il), IIM4. The csriiac:«iO is grAtilml by*thrv an (flic an r« Mioirtj. 
If it ifl druihlfii) wlirihttr the employnirnt iu »t wliu li «*ri'iDplMm 

is clsitiiod is in inRurablaetnploytJM nt, tho maKer miifte )»o rcfcrrrd to tlxo 
CommbxinQKi lor deeWen (iAid.). 

(f) ace pp. VI I, 012. ^ . 

(t) p. ei3. antt. A • 

(I) Nfttiuail InRuranee Act. lOll {] 2 tfco. A. <t. AS), a. 44 (A). On 

obUining such OfTtifleate, she must apply (o her society lor the spjm^priiin^ 
Bontributioo card (Xatiosal JloaUh Inaorancc p'olleolioD of Conirihutien^ 
Ocmeolidated Regulation!, 1014. Pari 1.)^ and net^ (a), p. OfH. ants. 
Am io triinMier vnlue In such a case, isw Kationul He^fn IliRurunee 
(Tran-fer VaJuea) Regal atioiiM, 1014. • 

(«) Natinn^ IniurancetAet, 1011 {1 Ac 2 Heo. 5. c.*55), \ 44 {0)i 
(v) 2M.» a 44 (Uh For subh adjuxiuv nU wlero u married woman is 
In arirara. hOe Kaiional IlealIh ijiMurinee (Adjo«Oni'Dt ot MarriMl 
Wemeo's TranA^T Vuluentcgwlatione, IVI4. * 

(а) National Insaraoae Act, 1011 (1 A; 2 Geo. S, c. 50), s. I fi], 

8ob^. I.. Part IL (a). As to oav^ snd military sorvirw/generaily, see • 
title koVAL Fuacaa. Vol. XXV., pp. I si . 

(б) Natiooal Insurance Act, lOli (1 A 2 Oeo. 5, e. 55J, A 45 (6). 


980 


Work aito LiBouft. 


9fQT. 11. 

8pmU] 
ClMMlOf 
Intured 
, Per eons. 

Aootiikt 

ccQtrtbutioDe. 


Meirbcnof 

tookHcM. 


1757. For the parpo^oe of oetiozial health insurence (c\ there ie to 
be deducted from &e pa; of e^ei; eeeniao and marine (d) within the 
meaning o{ the Naval and Uarine Fa; and Peoaions Act, 1665 (c), 
andi of ever; soldier (/) of the regular forces (other than eoldiera of 
>{is Majesty’s Indian Forces, the Bo)'at Malta Artillerv, and native 
soliliere of an; regiment raiiu^ outside the United Kingdom), the sum 
of per week. The Admiralty and Army (lonneil respectively 
contribute out of Navy and Army funds the sum of IJd. per week m 
reepM of every such seaman, marine, and soldier who has joined 
an approved society Oi), and in respect of men who have not joined 
an approved society such weekly sum as may bo preBcril^d(h). 
No such deduction is mode from the pay of a seaman, TDarine, 
or soldier who has completed hU first engagement and has re¬ 
engaged for pension unless he so elects within the prescribed 
timo(i). No contribution is made by the Admiralty nr Army 
Council ill rospect of any week in reH|>oct of which such a deduction 
is not made (k). 

1766. A Hoaman, marine, or eoldier who was an insured person (/) 
at the date of his entry aud colistmont, and who bad joined and 
was ut til at date a meml)or of an approved society, or who within 
six months from such date (if serving on the IDtb July, 1912, within 
six months from that date), or within such longer period as may be 
]>reseril>ed, joins an approved society, is treated as an employed 


( 0 ) Bj the NslinuHl Jnisuranoe Aot. 1011 <I St 2 Gee. 0. e. 55), s. 46 (I), 
the purpoee of these provUioim U declared to bo tbejrovudon of bcnclits 
for MMinoii, xusriuw. sod soldiers '* during tbeir teouf w^rvice and after 
thrir toluru to civil life.*' As to the payioent and rollcciion ot vautri- 
hulions III rcsfK>Gt of the Navy and Arinj. see National Unalih Insuronco 
(ColJoutioQ iifConiribufiuQ<(. Navy and Narine) Ileguigtions, 19 U (Stat B. 
St 0., Jlili. No. S72); NaiioD.d Health lu'furanoe(I'olleetion of Coutribn- 
tiouH, Sokliere) Re^latiocu, 1914 (Stat. K. Sc 0., 1014, No. STS). 

(d) ** Marino" inclodes every warrant onicer of marines, «:seepl RoysJ 
Manne gunnern (Natiooal Insurance Act, 1913 (3 4 Oco. 5, o. 37), 

s. 22). 

(c) 2S St 29 Viet. 0. 73. 

(J) ** doldier " does not include a soldier who bsH not been fiuaUy 
aooehteJ for service (National Insuranoe Act, 1913 {Z St i Geo. 5, o. 37), 
s. 22}. 

(<;) As to approrefl societies, see pp. 937, 938, anU. The provisions ss 
to existing fnendiy societiM (sm pp. 972, 973, oak) apply to seameu. 
marinos, and soldiers from whoso pay deduetious are made as al^vc 
(National Jasuranoe Act, 19ii (1 & 2 Geo. 5, e. 53), a. 72 (4)). 

(A) National insurance Act, 1911 ( 1 & 2 Geo. 5, e. 35), s. 46 (1). Such 
Wecldy contribution is to be " each as may from time to time bo required 
to keep the Navy and Army insuraiu'e Fund solvent (i5uf., s. 46 (3) (c)). 
'By tbe National Health Insurance (Admiralty and Army Council Con^* 
butiona)*Regulations, 1912 (Stat. R. St 0., 1912, p. 735), tbe sum is fixed 
at \\d. for wo time bcine. 

(0 As.to the pfesetibed time, see the NationU Health Insurance (Naval 
aod Military Fmees) (Tilne Limits) HogulsUons, 1912 (Stat. 11. Si 0., 1912, 
u. 1123). M amended by the Katiunal Health losurauco (KavU and 
HilUary Foroea] (I'ijae Limits) Regulations. ftl2. Amendment Begula- 
tiofis 1913 (Stat. B. St 0., 1913, p. V37); and Anendment Regulations, 
1914 • 

(A) Nathirial Jnsuranoe Act. 1911 (1 4 2 Geo. 5, e. 55), a. 46 (11. 

(f) For th« MO 9 ‘ 905, ante. 



Fart V.<^National Hralth Insueavob. 


981 


conlnbutor (m)» subject, until hie discharge (h)» to tho following 
modifitttioos, namely (<>): Uie empbyed rHto(/>) ie 9cf., and Uie 
dedoetioiiB froui his pay and the contributiona in reepect of biid 
by the Admiralty or Anny Councii are treated ae the oontributione 
paid in respect uf him; he is entitled to mo<Ihat, sanatorium, 
sickness, or disablement benefits (f), but be is entitled to maternity 
l)6Defit (r), altboagh be and his wife are residejii ouUido the 
United Kin|:;dom at the time of the eoiifiDetuent(s) ; ami tho sum 
to be retained oat of each weekly contribution by the liisuranct) 
('amniissioners in rospect of reserve values (0 islri., tho romaiuini^ 
live^nintbs of a \H:ux)y being )>iud out of the Navy and Anny 
Insurance Fuud(H). 

1759. Tho following prcviHions apply iu the case of seamen, 
marines, and poldiors who have not joined an approved society, 
namely (a): thu Navy and Army Insurance Fund is cuTmtitutod, 
and into that fund is ]>aid {!) the lialatice remainipg after 
deducting from the amount of the dc<hictiuas from their pay ami 
tbo eontrilmlions in rcbpcct of them (which go iu tho Arat iiisUiUcu 
into tho National Ifoalth Insurance Fund {/j)) tho like amount uh 
would 1)0 reUiuod by ilieCouuuiiwioiiors in roH^H^'t ot rewu vo values 
il Ibe men wore mombors of approved aocictieH(c): and (2) a 
HUiD, annually, out of public funds ecjual to two-ninths of the 
umouut wliivh would have boon payable in tbe year in reH|)Oct of 
iiiodical, sanatorium, sicknoHH, and disablement UmofiU (inoluding 
admitnstration expenses) bad the ineu cooeomcKl lieon lumbers 
approved societies and entitled to such beneCts os employed 
Iriouton (d). If any such man was at the date of his entry or eulisi^ 
IIlent a de[» 0 Hii contributor (f), be is. for the purpose of dealing with 
tbe KUin sUiuding to bis cn^iit in tho l>e()UKitCmitvihutorsFund {/), 
treated as if tlio Navy and Army liisunmce Fund wore an approved 
society, and lie had at tho data of his eoiry or ealislment lipcomo a 
memlier thereof. In t)io case of rmm sorviiii^ on the 15th July, 11112, 
there is crudited to tho Navy and Army Insuninee Fund such 
reserve valuo 06 would have l) 0 ^n credited to an approved society 


(m) .Sec p. W0.>, a aft. , * 

(а) Uiccuarge iti this connvxiou inoluOce Inuutfi'i Vi a nverru uq tbo 
^emplctiou of soy torm of service (Nstiooal losurauco Act, ION {] k 2 
lico. 5, c. 55), a 46 (5)). 

(0) 46(2). 

ip) VP- 

( 9 ) ^0 pp. SIS 9eq., anU. 

(r) Sec p. 023, anir 

(<) I'ho society may arrao^ for the admiriiKlratioa of the benefit thniugh 
the Admiralty or Army <?oiiacil (Xattonol Ineurence Act, ION (I St 2 
Geo. !>, c. 55), s. 40 (2) (iii.)). ' * 

(i) See pp. oeU 962. anU. 

(u) See tbe text, infra. • • ^ . 

(e) Katiooal loiuraucc Act, 19N (i A 2 Geo. 5, V. 55), p. 46 {%), 

(б) Sec pp. 958, 959, anit. * 

(e) See pp. 9.17. 938. anUf • 

(d) Sm (Un Natioaai flealtb ia^uraace (Navy and Army) Regolatio/u, 

10)3 (SUt. U. k 0.. 1913. p. 969). * 

(e) Seo p. 931, anU. 
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bid he 4t that date become a member of such eociety as an 
employed contribotor (g ); bni no reserve value is so cr^ited if 
at that date he Lad completed his first eogagemeot and had 
re'-ongaged for pension, unless ho elects to have deductions made 
from bis pay, or unless, not having so elected, he becomes on 
dischargo (h) entitled to benefits payable out of that fund (i). 
Until dischargeil (A) every such man is entitled to maternity 
booefit (it) out of the Navy and Army Insurance Fund, and this 
although he And his wife may be at the date of the confinement 
resident outside the United Kingdom (0« 

1760. On the discharge (m) of a seaman, marine, or soldier from 
whose imy dodactioiis have l^n made up to the dale of his diH* 
chari^, there is debited to the Navy and Army Insurance Fund 
and if lie bocotaos a meinUT of an approved sociuty within the 
proHi nl»od time from his dischurge (a) lliuru is credited to that 
society the transfer value which would have been paviiblo in 
resiiect of him bod he l>eeQ a member of an approved madoty 
throughout Ids poriiKl of service, or in the caae of a *man serving 
on the Ifith July, 1912, shire that date(o). If he docs not so 
become a meml>er of an approved society, such tmiish r value is 
carried to his cre<lit in the Deposit Contribnt/irs Fund(;>) umIosh 
ho becomes ontiLleil to benefits out of the Navy and Army 
Insurance Fund and, if he becomes a deposit contvibutor (r), so 
much of (he reserve viUuo, if any, cretlitctl to that fund in respivt 
ol him is CRucotlod os would have been caucelled had he l)ceu Irans- 
fsrred from an approved society to the 1 deposit Contrilmtors Fund (i). 
A mnn diHOharged (/) from Si^rvico who proves that (he stale of his 
heallU is such that he cannot ohtnin admission to an approved 
society may, if ho so elects, on making application to the Insurance 
CommiSAionurs within three months nf his discharge (v), or such 


fV) ^ Pf’ eos. dntfp; and fable »et out in tlio National rioaltli 
IniUMDi'S (Tables of Ui^^ve Valaen) Hcgulatiun^. Srho«l. H. ('tea* 
iTieu, mariucrt. slid soMkim euferinc iQto in»uram*e within 0.'* weeks after 
the l.'Ui July. 19)21: Sched. 111. (Miaineo. uiuriaoii. and soldiom enteriu^ 
into i&jfuroiice later). ^ 

(A) ^e uoto (a), p. 9Sl, antt. 

(0 See the ivxi. infra. 

(1;) Bee p. 023. ante. 

{1} The l)OQolil is ad minitiered by the .\driiira)ty and Army Cooocil 
either directly or (hrouffh insuraurr r.ornmiltecji. us to wdiirb see pp. 033 
ct teg.. rmi0(.Natiooal Insuranco Acl. 1011(1 A* 3 (loo. 5,c. 23). S. 40 (3) [(]). 
• {m) Boo note (ai, p. OB), nste. 

(a) The period is. m the case of a man discharged in the United 
I Kin^otn, any time within three memths of hit discharge, and iu the case 
of a Qxaa discharged onUide the UnitfHl Kingdom, any time within six 
months (Natiooal Health Insoraoce (Naval aod Military Forces) (Time 
l.imiU) Regulaiio&^*10l2}. « 

(o) Bee p. • 06.% onic; National ifeaJUi Insurance (TraoKfer Values) 
he::<ilatrpna. 1014. 
p) Aee p. 073. 

V) ^ p. SSI. anti, 
f) ^p.fiZi»anU.. 

») Ses p. 973, antf. 
to See iiote<a), pj>0$l. oals. 

1«) See ndle (n), p. SSI, anU. 
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lOD^'r time bb ma; be preecrib6^(A), become eniiUod to iihe 
various benefits under the provisions rektin^^ to oational health 
insurance (i») (other than additional beoefitii^cr)) at the ini! rate, the 
cost thereof being payable out t){ the Navy and Annj InsurAnoe 
Fund, and any contributions ]Mii by or in ros|>oi‘l of him being 
paid into that fund (d); subject, however, to the following conditiooe, 
namely: no deductions are made from be Debts on aoeoimt of 
pension; sickness lamefit is reduced, in the me of a man who 
entered into insuranooat sevt*utoen or upwards or who is in arroarft. 
to the samo exlcjit as if he had been an employed ooutrihut4>r uiul 
a mcinW of an approved siKiiety who ontored into insuruuco at 
the like agc(r) or m in urroarH to the like extent (/), though 
sickness l>enofit most in no case bo reduced below 5#. a weoa; 
if a man who is so entitled to KmcGts at any time liocomes a 
memlwr of an approved society tor the |>ur|>«>eos of ualmnal hoidtii 
ins II ranee, he coasos to bo so ontilliid to U*iir/iU. aud there is 
debited to the Navy and Army IiiKuranuo Fund and cnMlitod to 
such society the transfer valuo which would have been so debited and 
errslited if be had l)oon at that time trauefcrrml from one approved, 
society to another (r;); and th^ro is reimid eiicb year to the Navy and 
Army Insurance Fund, out of moneys providid by rarliamout,a sum 
0 (|ual tn two*ninth8 of the unmiint exjasnded out of the fund nu 
such KmoUts as ntnreaaid, including adrniniKtratiim oiponsos(//). 

1761. In the foriigoing s|M<ciii1 proviHions ndatijig to raeu wIki 
are or have Iteon seamen, marines, or soldiers, the dale of Oui 
nianV entry or enlistment, or if serving on Urn Kith July, 1912,' h vi 
date, in treated as tim dato of bin eutry into insurance, unlesK bo 
wan an insured person (Oat the dato of his entry or onlistiueut; 
deductions from pay, with the corr(«i>undiiig contributions by tho 
Admiralty and Army Council, aro treated ns payments of c<intri* 
hutiona at the omploved rated) for tho pur|)OHo of reckoning iho 
number of c^rntrihutions made in roepeev if him, arrears (f), and 
transfer value(m), and for tlm purjHNie of 'junlifying to l>ecoijio a 

(а) The jicriud k six iiienths in the rise of a man discliargMl miUiile 
tbs Uuilsd Kingdom (N'hUuuhI Ut^allh ln«uruTy*4> (Naval sud Military 
Forces) (Tiiuu Lirui1$) Kegukliona. lUlOt Auiendmruit lisgulalhuia, 1013). 

(б) Sf'C Op. 0111. 

(/) Si*o pp. 024, 020. nittf, 

(d) The herirOM are paid io accordance with fr^uilalionn inado by the 
Insurance i'njniiiiHajotiers after eonaultatioii wiih (he Admiralty and 
Army Couneii, and admiiuater^ by tHe in^nrancpcoroinittcea orotljrrwjMi 
subject to rrcuiatiiins (National Innuranre Act, 1011 (I A 2 (*00. S. 
c. 55). s.4h(3) (h)}: aso Katiunal Health ln»urancQ (Kavy and Army 
Fund) Hcgulations. 1013; National Healili In^'uraiK^ (Navy and Arm^ 
Fund) BsgdlatioTiA. 1914. , 

(k) ftcp p. 022 , nnU. * 

(/) See p. 020. ante: and National JTo^dtb Jnsaranoo«(Arr<’ais) Kcgnla- 
tioM (No. 2). 1»14 l>»at, R. & O., 16],, .No. 103^). * 

( 0 ) p> D05. onI<. * 

(A) Naln^oa) lOHiirance/ct. JOU (1 A 2 Uco. 5, c. 53). a. 48(3). 

(t) For the deOnition, vt p. 009, anU. • 

ik) Siicpp. oil, m,nnfr. , 

(f) See p 029, ant#; and National Health lusurtuee (Amari) KeguJa- 
tions (No. 2i, 1914 i>U%. R. A 0,, 1914, No. 1039)^ 

(») As# p. 995 anit. 
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volantarj contributor (a); and a man le during hia term of seryice, 
he baa joined an nimproved society as aforesaid before bia entry 
or enlistment, deemed to reside in that part of the United Kingdom 
in trhich ho resided immediatol/before entry or enlistment, or, if 
after hie entry or enlistment, in that part of the United Kingdom 
in which the registered office or other principal place of business of 
his society or branch is situate, and in any other case in England, 
iind all persons ontitled to beneflU payable out of the Navy and 
Army Insurance Fund are deemed to reside in England (&). 

1762. The fi^regoing provisions relating to seamen, marines, and 
soldiers apply, subject to prescribed adaptations and modifications, 
to men belonging to the Naval Iteeerves when on service during 
war or any emergency, and to men of the Army Reserve when 
culled out on permanent service, and to men of the Territorial 
Force when called ont on embodiment (c). 

Where a man of the Na\*al Reserves, the Army Reserve, or the 
Territorial Force is being trained and is in receipt of Navy or Arm? 
pay, he is, for the purposes of national health insurance, deemed, 
whilst so training, to be in an insurable employment (d) and in the 
sole employmont of the Crown, but tliis provision does xiotapplf 
to a roan who was not iromediately before the training an inBure<l 

f erson (c), except where specified in a special order made by the 
nsurance Commissioners (/)• 

1766. Rums sUnding to the cre<Ht of the Navy and Army 
Insurance Fund in the National Health Insurance Fund may 
invested {y) and interest paid thereon (^i)* tho former fund 
participates in the apportionment of Ibe sums retained by the 
hiBu ranee CommiBBioners in respect of reserve valuea (i). 

The iMRarauce Commissioners may make regulations enabling 
the Admiralty or Army Council to appoint a person to exorcise on 
behalf of any insurecl {K^rson of unsound mind who is entitled to 
l>eDefit8 ont of the Navy and Arroy Insurance Fund any right of 
election that ])erson may have in regard to nati<iual health 
insurance, and to appoint a person to receive on behalf and for the 
benefit of such persi^ any earns by way of benefit which would 
otherwise have heon payable to him (k ); and applying to the Navy 
and Army Insurance Fund and to members of that fund such of 


(a) See p. eil, antt. 

NaUoua'l losnraoce Act, 191^ (1 St 2 Geo. S, o. 25), s. 46 (4). 

(0) Ibid., s. 46 (7). 

• (d) Sec p. IK)5, ante, 

<#) See p. 905. onte. 

* (/) National Iniuraoce Act. 1911 (1 h 2 Geo. 5. e. 55), t, 46 (S); and 

see the Roeerret and Territorial Force (Training) Order, 1912 (Stat. R. & 0., 
1912, p. 091), which applied to every man in traiaiug on the 15th July, 
19)2, or within one nonth afterwards. * 

iv) National*Jns 0 ranoe Act, 1911 (1 ii WGeo. 5, e. 55), s. 54 (3 ); and soe 
pp. 9G3. 964, ttnU. 

{k) National I&snrrAoe Act, 1911 (1 Sc 2 God. 6, e. 65), s. 54 (4). As to 
thp sate ol intamt, see note (e), p. 964, atOs. 

Natioaid Insuranee Act, 1911 (I &; 2 Goo. 5. o. 55), s. 55 (4): and see 
p. 962, 

ik) See Notional Health lAsarane<» (Nary and Amy Insurance Fund: 
Persons of Unionfid Hiod) Regulatioas. 1914 

t 
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the provieioofl relating to approved aooieiies, and to membership of 
and transfer to and from approved societies, as the Coiumunionors Special 
think necessary for facilitating admissions to and transfer from thh Classes of 
fund and for the proper administration of the fand» and|fcr 
continuing the right to payment.of maternity In'iiefit out of that , 

fund until the man is transfer red to an approved society or l^eoomes 
a deposit contributor, and for extending any of the foregoing 
provisions relating to men who have not joined an approved society 
to seamen, soldiers, and luartoes who are not niembcrs of an 
approved society ({). 


8ub*Sbot. 9.—ifmANft/e Uarinf. 

1764. The geiuTal statutory prt>visions relating Uf national Appiicftimn 
health insurance apply to masters (m), seamen {ft), and apprentices •uitiu>ry 
to the sea service and the sea-fishing service, subject to the /(diowing 
special provisions:— 

Neither sickness (b) nor disablement (c) benefits are payable to 
tltose persons when suffering from any disease or disablement in 
respect of any iK.Tiud during which the owner of the ship is under 
a legal liability to defray the expensoa of surgical and medical ^ 
advice and attendance and mMi€ioo,aTid of maintenance (<!); but in 
roapeet of that part of such period during which the owner is not 
liable to pay wages to the ruaster, seaman, or apprentice so suffer* 
ing (c), Kickucss benefit may be piud in whole or pi^rt to or for the 
roJicf or maintenance of any dependants ho may have, pVovidrd 
hu was serving on a home-trado Khip(/). Such l)ennfit is paid 
or applied as the society or committ^ ndrainistcring it thint^ 
fit after consulting, wimnovor possible, with the master, soamau, nr 
apprentice concerned (y). For the purivjHo of calcnlating the rate 
and duration of sickncbs benefit, such beuofit is deemed to have 
been paid from the coimuencement of ihn disease or disablement 
until the doterminaticn of the aforesaid linl ility to defray exi>enson, 
and during such (icriud tlie mau is not entitled to medical benefit (k). 

1766. A master, seaman, or apprentice who is neither domiciled Komcn 
nor has a place of residence in the Uhited Kingdom in not deemed *c*<^*^ ^ 

(l) Kutional Ifisuroucs Act. 1913 (3 dc i t<oo. 6, z. 37), k. 2S, 

Seksd. 1. 

(m) Tliia exproMion has the same ineauiog m id tbe tferehimt Shippiog 
AeU, 1S04—11107 (Kitlotial Inaurance Act. lOU (1 & 2 Gen. 6, o. 56). 
s. 48 (10)). lly ibo Merchant Shipping Art, 1S04 (.57 ^ 5S Viet. e. SO). 

B. 742, niMtor *' includes every penAn (rm’pt a pilot) Laving command 
or charge of any ship. 

(а) '' * Seam an * i ocl ud es every persoo I except m asters, pilots and apprcii- 
liccs duly iudeoturrd and registered) employ^ or engaged in any rapacity^ 
on board any ship (ibid.); see, further, title SnirriKO akv Nav/oaiiom, 

Vol. XXVI.. p, 14. • 

(б) See p. 920, anU, . * . • 

(t) Sfto pp. 922.923, ant 4 . . 4 * 

(d) .See title Sriimxo and IsanoATioit, Vol aXTI.. p. 45.^ 

(«) Jbtd., p. 50. ^ 

{j ) Fur the definitimi, m*c thid., p. 42. aute if) ; Out in this eonneiioa 
ships engaged in the sea fi^iag terviee arc iocluded InAurartoe 

Aet, lOll (] ^ 2 Gse. 6. e. 55), 1 . 48 ()0)). 

(g) NatioDsI Innraiios Act, 1913 (3 4 4 G«o. A a» 87),^. 18 (i;. 

W National laavaaos Act. 1911 (14 2 Gso. 6, s. V). s. 48 (1) 
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be the subject of compnUorj health msiirance (t); but» escept 
ii) caw where the ship is engaged in regular trade on foreign 
B tali one {k\ the employer is liable to pay the same contribution 8 
in rsflpect of him as would Otherwise be payable by him as 
employer'a conirihutions (/). 

In the case of Ruch persons serving on foreigo^going sbipa {m) or 
flhips enga^ in regulur trade on foreign etationa (k), the employed 
rat 6 (n) and the omployer's contributions(o) are each reduced by 
M. a week, and every four weekly contributions paid in any 
calendar year by a mastor, seaman, or apprentice whilst serving on 
such a Huip are. tor the purposeH of determining the numl)er of 
contrilutioiM to be ptLii by him in that year (p) and of calculatiug 
arrears treated as live such eontriiiutinns. This proviKion dooe 
not affect the numl)er of employer's contrihuUonR(o) to be paid in 
reR|)ect uf those persons, but no employer *h contrllmtions paid in 
roH]K'Ct of any week for which no contrihutkm is payable by the 
tnaater, seaman, or appronlico are taken into account in reckoning 
tho amount of his arrears ( 7 ); and there is credited to the approved 
society (r) of which the master, seamati, or apprcnlico is a member, 
or, if he is a dei)Osit contributor(«), tp his account in the j^e|K)sit 
Oontrihotors Fund (f), a aura e<|ual to two-fiftha of tho amount of 
the contributions actually paid in respect of him. and an equal huiu 
18 treated as having been ez|)endcd as hicknoas benefit (i0» and the 
proper proportion thereof is accordingly paid out of moneys ]>rovidef] 
by Parliament (a). 

1766. Any luasier, soatuan, or a]»prcntice who is subject to 
cumpulsory insurance (b), or uqIUIihI to Ua or Iwcumo a voluntary 
contributor(r), is entitled to join the Seamen's National Insnr* 
ance Sooiely constituted under a Board of Trade Kchome u)id 


(<} Srf pp. e 0 .*» t( $9q.. linte. 

(fr) Th4t js. cugAged rrguUrly in Unde botwocn porU ou(Hido tho 
liritiih Ulundi wlicii trailing bctwcco Kuoh ports, bat a slap is not 
deemed not to bo ongagod in such a trade by reason only that she puts 
Into a port In the L'nitod Kingdont Jn* tlir purpoec of aurvoy or repair 
(National liisuraocc Art, 1911 il d; 2 (ico. a, 0 . 66 ), s. 4S (lu)). 

(l) Ibid., 8 . 4S (3); and soo pp. 911, 912. nnie. As to tlio collenf.ioii 
and rvnirsaion of rontribationi in reapni of men 00 both Loriir-trade 
and foroign*going shi|»s, also as to czciapUon books and tbo returns io 
bo supplied to the OommissioncM. the National llealth liisurancr 
(Mercantile Marine) (Oolloction of ('ootri but ions) RefUlutiona (Kndarid), 
1912. 

(m) Including ships engaged IQ the sea*(Uliing service (National Insur* 
%nce Act. 1911 {Ik 2 Gvo. 5, c. 65), s. 48 (Iti)). 

(«) See pp. 911. 912, nnU. 

{d) Seepp. 911. 912. fiate. 

(p) See p. tU3. ante. , 

( 7 ) 8 eo p. 926. ante ; and National Health fn^uranco (Arrears) RegoJa- 
tioQs (No.'2). 19 H K. & 0., 1914, No. 1036). 

U) Sra pp. 997. 908, ante. 

(I) Soe p. 949. ante. 

(Il S*e p. 973, 

(а) See p. 920. cate. 

ta) Natioofl losuraftsaAot. 1911 (I A 9 Geo. 6. c. 55), s. 48 (2). 

(б) See p. 0^15, onCe. 

(e) Nation^ kisurswce Aet, 1913 {bki Qeo. 5. e. 37), s. 23 (2); and sec 
p. 911, oafs. « 
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maoaged b; a eommiitee eompriamg representatives of the Board, 
of shipownetB, and oi membtfs of the eociet; in eqoal proportioni. Bptclsl 
The aociety is an approved sot'ietj ({i)^ but the )>urBons conoeroed OlaiMi of 
are at liberty tf> join any other approved society insteiwl(0* ^To 
this society are credited all coDiributions paid by einpioyeri in 
respect of mas tors, seam on, or a)>prentice8 who aro noilber domiciled 
nor have a place of residence in the United Kingdom (/). 

1767. Mom hors of the society are entitled to modical, sanapirimn, 
sickness, disjiblemonl, and matomity and, in addiiion, 

to such other benofiLs as may be provided under a schoinit to U\ 
preparod by the counnitieo. Such other benefits include peiHimiH 
for lon^ sea service, and preference may l>e given by t^^e scheme 
to ibuse who have servtKl in fi)reii;n-going ships (/t) or ships 
engn^'ed in foreign tnuie over thoso who have eorve<l in the 
coa^t^llg and boDnutra<le (i) ships. Tho Hchoino proviJtte for 
making a proper pn>|»orimn of the sunin cro^lited to the w>cioty in 
roHpuut of contrihulMins ]Hiid by omployore for men neitimr domicilod 
nor residing in llie I'niUHl Kingdom (1) applicalde towards paying 
])cnsion;4 or siipuraTiHMalioii allowanccH gnuiUnl by other approved I 
:'>ciuth>i to niumlM^rrt with Aicli eott service that, had they heon 
niuiniier4 of Urn »Kii ty, they would have >)oon entitled to i>onsions 
undor ilio Hcimme; imd in the cose of a transfer of a iiiembor of 
tlm society to another upprovcsl society, his transfer value (0 is 
catcidetrd with roforenco u» tho liabilitioe of tho society for beandte 
other tlijiii ]Hmsions as aforoaaid (m). 

Nmh 2 b<*r.s of (lie emdoty, for the pur|>oses nl national ho^i 
insurance, are deomod to rosido in England. Their im^ljca] and 
sanatorium lienelits arc ndininistorod by tho society, Imt tho Bf>ri6ty 
may ngroo with insurance commillees (a) for tbo administration 
by tho coinmllteos of those beaefits in relation to individual 
nieiiil>orA of tbo society (o). • 


(rf) .Sn? p\i. 9!1T, 93H, auf^. 

jo NAriunai tiisnrsocc Act. iOM (1 Be } Hao. 5, c. 50), i. iH (4), (5). 

{Ji /liul., A. 4S (U1: aiol ICO pp. es.s 0SC. qnU. 

(fl) Sci* pp. <i tev** . • 

js) 1500 note (m), p. 0 H 6 , ante. 

(4) Home trade ** ebip iochHci sliipn eogeged io the svs fishing 
service (N;ktion&l InHuranco Act. (1 & 2 ((Hk 5, c. a.'i), s. 4S ()0) j. 
8iich preference me; be proport ionalo to the lenglb of foreign service 
{ibid., ns mil)). " . 

(fc) 8 cc pp- 0S5. MO. anU. 

jl) Rce p. 005, ante. 

jm) Natioiml Insurance Act. IDU (1 & 2 Geo. 5. e. 00). s. 48 (7). 

(n) See pn. 03-7 ei tcq., ante. Sneb arraug'^fnentA aro Milrp^t t<r 
tho approval of ibo t’ommi>'ioDers ko a^ n'garde medicaV beneftt 
(Katomul Hoabb In.^nrane^ (SoamonV M<*dicaJ Benefit) Begulatlfma, 1014 
(Stat. R. & 0., 1014, No. >22f).ngQlation 7/. » • ' 

( 0 ) Nstiottal liisursncc Act, tVII {1 & 2 f/oo. t\ o. 00), s. 48412). I1ie 
National Health Insurance (Medical BencHtj Begulationfi (Engknd), 19I3 
(an* note (o). p- 946. ante), Jnly apply to metnlicm of nnrU'ir wher^ norb 
agreement has b<*eo made rifrtd, rf^guJution 84). n** KatloDa) Heidth 
Insurance (Seamen's Medic si and Sanatorium Hegslataoru. IUI3, 

nod fr, a* record* membcTK of the Scamen^H Natjonal Itoiurancc .Si»ciety, * 
the statutory provisions relating to the admininfraWon c< nediral benefit 
(lee p. 045, on^) and lanatonoin benefit (see p. fifiS, oii4a). As regards 
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1768. The roles ot the Seamen's National Insnrance Society 
must proTide for allowiug a member who leaves the ^ea service and 
in unable to obtain admisaion to another approved society on 
actiont of hia heaUh to continoe* a member of tbe former society 
for the purposes of health insurance ; and such roles may provide 
that a member of the society who has fulfilled the conditions 
entitling him to pension as aforesaid is not to be deprived of his 
right to the peuKion by reason only that he has ceased to be a 
member at the time when tbe pension first becomes payable or 
ceases to be so at any subsequent time(p). 


1769. If a ma.ster, seaman, or approntice on tbe 15th July, 1912, 
belonged to a society which became au approved society {</), he may 
continue a member ot that society tor the purpose of benefits (r) 
other than ponsion.and become a member of the Seamen's National 
Insiimtice Society for the purposes of pen^^ion only, provided tho 
two societies agree, in which case tho balance of contributioufi 

a ahio in respect of him after deducting sums in respect of runerve 
]6 h(i) is to be divided between the two soeioiiefl in agreed 
proportions (t). 

SuS-Smt. i.^AfUun. * 


1770. The provisions relating to national health insurance apply 
b> i>er8onB who are not British subjects, if they avo of the of 
sevonUen or upwards at tbe date of entry into insurance, but 
subject to the following roodificAtionH, namely (a): No part of 
(he bimofits payable to alieDS other tliari increaKr:iI maternity 
l«n6rit (w)i or of the costs of odiiuni.'-turing iHjncfitri, is paid 
out of moneys providol hy Parliitniont; tlio rate of &ickneHs(x), 
disablemuRtlyX nmternity(a) benefits, as regards deposit con- 
tribiitorn {b), are reduced, in tho case of men, to seven-ninths, or in 
tho case of women to three-fourths, of tho ordinary rates (r); and 
an alien may only become a memlier of an approved society for the 
purposes of national liealtb insurance 00 on the conditions that 
the contributions payable by or in .respect of him are credited to 
the society, that the society pays to the Insurance Commissioners 
each year the whole of the sums payable in re6p<*ct of him for 


tho administration of medical ot mombers of tliat soeicty, soo, 

furtlmr, the National ilcnlth In«tirane« (:^inon*s Modicol Tfciirdt) 
Ib'guUtions, 1914 (SUt. 11. 4: 0.. 19U. No. 1327). 

• (p) National InsuraiK^) Act, 1911 (I &: 2 Oco. 5, c. 55), i. 4S (S); 
National In'^uranco Act. 1915 (3 A 4 Gto. 5, o. 37), s. 23 (2). 

(V) PP- 937. 938. nnU. 

(r) pp. 019. 920, anU. 

(i) Sm pp. 961. 963. anU. 

(f) NatmuaJ Imurauce Act, 1911 (1 & 2 Gco« 5, e. 65), e. 48 (9). 

{%) Jiid.. a A 6 (U (?J. 

(«r) Sedp. 9S9,pM4. 

{t) See p. 920, oate. 
i9) ^ pp 022. 923. anU. 

tij Ibid .; aa to incmsed mafomitT benefits, see p. 989. vott 
(9) 2^ p. 931. eaU. 

(e) National loanreaoe Aet, 1911 (1 4c 2 Gao. 6, c. 65). i. 46 {!). 
id) See pp *937. 938. ants. 
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medic aI aod Benatoriam booeAU, that the rate and cotiditioDB of 
eickness, disablement, and matemitj benefits are such as may J>e 
determined by the socte^, and that tbe provisions relating to 
reserve values (r) do not apjdy Ui him (/). 9 

1771. An insured woman who was a British Rubject before 

marriage, hut ceased to be so on marrying an ttUou( 7 ). is not 
subject to the foregoing limitations (h ); and where Iho of an 

alien insured person who is subject to these limitatiouR before 

marriage a British subject, tbe maternity benefit payable in n^Hiieet 
of bis insurance is, subject to regulations to be made by the 
Commissioners, increased by two-Be veil lbs, the amount 9l such 
increase being paid out of moneys provided by Pariiament U). 
Moreover, the limitations do not apply to any jierson who, on tbe 
4th May, 1911, was a member of a society which, or a Be{)araU) soctiou 
of which, becomos an approved society (j), or wliirh amalgunmteR 
with or transfers its engagements to an approved society (1), or 
which proves to the satisfaction of tbe Co min iss loners that it has 
or^nised. either solely or jointly with other bodies, an approved 
society for the benefit of ite mom hers (f), and had then lioen^ 
resident in the United Kingdom for five yoars or upwards; or t<i 
any person who is transferred to an approved doeiety(ta) or the 
n4^|M)8it Contrihutors FuQd(ii) in pursuance of an arrangement with 
a foreign State (o). 

SUB«Stor. y^Ver$OHi Hctfivin^ Waijft during Sitkuw. 

1772. The Insurance CominiKsieBeti may make s|M)cial orders (p) 
s|>ocifying classes of employment in which a eostom or pnictice 
prevails, and, where the custom or practice || locaKlthti locality 
where it prevails, under which the persons employed rooeivc 
full remuneration (f) during the whole or any pari of periods of 
diKcoae or disablcuicni (r). Any employ* r ^bo employe {>ersunB 


{() &C9 pp. 901. 902. anU. Ajuto transfer values in tLr ruae of aliens, 
«ee National HvoJtb loauraoee (TranKfrrVa)nca) Kogulationa. I1H4. 

(J) National loAurance Act, 2911 (i A 2 (joo. ^ o. 69). r. 46 (2). 

(s) Sec title Aia£KS. Vol. !., p. 3)9. ' 

(k) Natioosl losurauce Act, 1913 (3 A 4 Geo. 6, o. 37). s. 20 ()). 

(t) R. 20 ( 2 ). 

(f) See pp. 037, 938. enU, 

(i) See p. 942, • • 

(l) National Ia.«*urancc Act. 1913 (S A 4 Gcw. 6. c. 37), a. 21. 

(ft) See pp. 037. 038. ante. 

(ft) See p. 073, anU. 

(c) National lasuranee Act, 19)1 (1 A 2 Geo. 5. e. 66), s. 46(4). • 

(p) As to tbe proccduro for making •pc4^il orders, see aoto (tn^, p. 901. 
sal#. 

(f) As to the meaniog of the term ** remunerafieo,", $eo title Ml stir 
AND Servant. Vof. XX.. p. 86^ and note (t). p. 9lz. onU * ' 

(r) NatieDal Insurance Act, 1911 M A 2 Geo. 5, e. 66), n. 4t (1), The 
order may contain aach* incidental, niipph^meut^. Mud con^ucunial 
provisions as may be neoesaan for adaplins tbe genersl nroviilons of the 
Act to such tpmsl caars (toid.). By (be National Health loHuraocc 
(Special Customs] OonaoUdated Order. 1014, tbe following emplnymoutA * 
arc so specified, namely: hmpJoyi&e&t otherwise than by way of manual 
labour aa a foremao, manager or OBsistaut manager; ct is a c)crk; shop 
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oeslBUnt; warohouMmaor including h porUr or packer employed in a 
DPIdlil wf rehoue; n«ideiit iiiUrr or goTcrnou; jonmalifit; preM lelegrftplitft; 

ClMieBof teaohor; toaclier or worker for relipooe or pbiiaatbropic purjioaca; 
losared oomnorcial lravelJer» wlioao remonergUon it wUolty or muitily Uy vay of 

• P^rsonft. salary or wagon; domestic Mcrvaot, ipelodisg a menial MtTvaiit ouiployed 
in whole*time Mirier in or about a prirate reaidrnce; porter, mcBM^uger, 
eommiMionaire or wahdiinan in a club, hotel, elttce, nhop or other plaoe 
in which a trade or bui>»ncftB it carried on: employment by or uuuor a 
co< operative eocicly; usher or moMcnger of a county t^ourt; employ moot 
by way of manual labour by or under any of the following bo<iiee (such 
employment being doomed a aeparate emp]oym<mt and not including 
emplpyuent by or umler any ether body (i no In ding a C'OmbiuatioD uf 
local aSMurdivn) or in any ifwtituUou herein epuciUed), nauudy:—a council 
of a oouiity; a council of a borough (ihdudmg a ui tropoliUu borough); 
a eoimcil of an uiban dwtrict; a eouueil of a rural district; a poor law 
authority; a vwiting committee oonetituted under the Lunacy Act, 
1800; a joint bi>a(d conslilMUMl under the ruhlic HealOi Acts, )$72 to 
1008 ; a joint cuuimiilK appoinlod under a. 07 of the l«oi'al <<overnmoQt 
Act, 1804; a roinbinatmn of two or more hR*at autliorilics combining in 
prevuling a common hnapiU) under a. 131 of (ho Tublic Health Act. lS76i 
or cumbining t4>Metber for the purpose inentionM in s. 285 of tlmt Ant; 
a hoepital committee ronsiiluted uQiler Uie liudation lloepital Acta; 
an education eommilU'c cwtabliAlied under the KUucation AcU, lK7U to 
1000 ; eiiiplojoiOQt by way of manual la'mur in an instiliiiiou covtiOM 
u ndor tli o t' li i Id m A c t, I OOi, or the 1 n cl iriat cm A c t, 1800, or th o K Inm <ii tary 
Education (niiad and I leaf (jiildreu) Ant, 1803, or the Kleiiicntary Kduea* 
lieu (Oofentivo and Lpilqitie Children) Act, 1890 ; eniployiuont otlu fwiKc 
tiiau by way of manual labour by or under Rurh body or in any such 
iiiHlilutittn OH arurosaid {in catdi of the foregoing caeiw provided that by 
the lontu of the employnivnt the person employed is cntitliHl to uot li«ii 
than oue week's noilee of the termination of nis employment); bailiff 
appoiut<xl to OMiit the high battS of a county court; employmnni 
any kmd of larto servant uiidM a roiilraet of not U-nn than mx months' 
duration f male Pcreo^nW) ter tforllmmberland ! linrham ; and Yorke. 
North Nidi^te^Northed North* Kastern parU); employmont aa a farm 
•orvaut In charge of uniruaUfmaJo poranru only) in Bcrki; t'ambridgi^fthiri' 
(North); l>or»ol (Ka^t audoouth); tiloiiewterslnroi Hampshire; Kent; 
Linoolndiifc ; Nottinghamahire; Oifordsbirc; RutUndsUiro; tVnrwifk* 
aliire i Wll^bin,'; Womwterublre; and Yorks. Kwt JUdiog, provide^l the 
Mfl^emploioil ia entiilcdtonot leu than one week’s uotioe of termination 
of emploTmont; vmpluyraeikt la a farm wrvant (male luimarried pciuons 
on It) ra OumlM'rlund ; parte of lianoaahfre, namely, the hundredji ot North 
and 8 on ill Ixmedalo, Amoondf^meea, l^yland and lllackbum; Wen tm ore- 
laud ; and Yorks, West r.iding, provided the perion employed is entitled to 
not leal than one week *i notice of termination of employ luont; employ meet 
as a farm aorvout iiuder a cm mtract of not Icsa thau six rnunths' duration 
wlioTo the u»rmi of service include board and lodging in tUo farenhouae (male 
nimiarricd pcfeo«aonly)mCbwhire; Dorbjahire; ncrolord (West); Shrop- 
ihirc; and 8taQurdahire. To Ibcec umplormcuU the gt neral proviaiona of 
thp^$tional lui^umnee Act, 1911 (I & 2 Ooo. 5, o. M), are adapted by the 
roUowmg special provi-ions, namely; (i.) Where a aoheme is made under 
ftW., as. 37 (eoe p. 907, on/v) or 38 (see p. 968, nnlc), the provision made by 
the eehome with rc«pect to pereona to whom the National In-^uranM Act, 
1011 (1 & 2 (lOO. 5, 0 , 55), 1.471 applies maybe different from the proviaioa 
made wiUi/e»ipcct to other insured (K'ivoiw, (ii.) Every person on entering 
any emphiymcnlln vhich he will be a person to whom ibid>. e. 47, applieo 
Uiu»'t. whether he waa of was not provioualy lueli a person, give notice of 
tofnot, if he U a member of an approved eoeioty (»ee pp. 037 . 938 , awie), 
to th'* aooioly, ud, lihe is not a member of ali approved society, to the 
lut^auce ooramittee (see pn. 933 if oate), and every such uotioe must 
state whi*(hernho perwh pvini^lhc notioa is engaged for a term of six 
months certain or not. (ul.) Tht employer of any person to whom the 
Nrtion*! luMin&M A6t. 1911 (1 & 2 Uw. 5, c. 65).». «7, »ppUa 4 Bd who 



091 


Part V.—Naitonal Eralte lEstxiuxox. 

I 


CD €iaployiiient included in each ft special order may give notice 
to the Comaissionere in the prescribed form of his desire^ to 
take advantage of the spt^ciaf provieious applicable to such 
coses ($). ' « 

1773. The emplovertbersQpoA becomes liable to i>ay full romunero* 
tion (t) to every such person during any period or) period a not exceed¬ 
ing SIX weeks in the aggregate in any one year during wLioli such 
]>erson uuy suffer from any disease or disabloiuont &>timiouviug 
while in his eniployinent, although such person may hnvu left his 
employment before tho expiration of that tiuje ; whila if tlio 
engofloirieut is for not less (Imu six months certain, thr period 
of full rnnuaeratiou is tho whole period of any dincoso or ditiable- 
ment lusting loss than six weeks, and the fiivt sit weeks of any 
disease or disablement histing longer tlmn sis weeks even (liougli 
the aggregate excoodn sis wec*ke, but tbe liability coa>es after tbft 
eipiratiou of the term of the engagement (a). 


SSOT. n. 

BpeoUl 
OlSBBSf of 
Inmad 
PenofiA 

Liability ot 
employer. 


1774. As regards the persons oinployed, the proviHions relating 
to nutionol health insurance apply to them (ciuept to anycmployoa " • 

uta rale of rmnncnition (f)of hma than 10s. a week (w>), eubjoct w 
Cerhiin nuxUlkationH^j). Sickness UMudit(o) ia net payable for 
any perknl during which full roniuneralioii is ao payable by 
tho employor, hut, for tho purpm of calculating tho raU^ and 


haa boon (•uffiTini; from diM^uAtt or diMaldoniriit muHt. on lUo doiOiUM! ol 
tliut ]»erfton, and jiIso. tl that p(*rHon b* a mciubor of an appri^ved so^ h y, 
ou the domond of hit* sooioiy, or, if thOb penton is not a nir^mbcr an 
upproTCd leciciy. ou tlie demand of tBS'tSauranue oommitko, deliver to 
hrtu, or to tlio H(H*1oty or iiiniiriftneo the Mio may bsj 

purl icalurs iu writin>r of tli<* date on wlii(% Uir ^QlesM dP dit*ablenisat 
uommoiK'td and tenDiDaUd. togvtbrr with a aUh'ment whether tho 
empluTcMl |R*r]*on did to did not |iert(inn nay wrn'k during the whole* or ahy 
]»art of thn pertod ef the or di«ahh'ment By tbr Natloitol lloulth 

lnHurauno(8|M'ciuMhiHtomA}<^rdi?r. ]lMB(No.a}( '.(at. U. S^n., ISIS,n.701). 
tho Cinplo3'Dkva(s under tlie (Vown inciudod ih itid.. 
hy tlu* N'slional lir^lih Insurance (Special CSibIouia) I'xH»vuiofia] Order. 
1(113 (No. 1) (^(ai. K. fc 0., lOI.'i. f . 703). ttio Crown oinploymenU inciudod 
in fbid., Si*hi*d. J., arc so sp4^ilif*d and the general provihions of tho 
Art are uda pled there ho. * * 

(r) National fuHurauce let, ISll (1 & 2 (Ico. 6. o. ». 47 (2). For 
thoprescrihed form of uoHtx*, soo the National Jfralth lofliiranco (^jMsciol 
<'n«tome Notice) Hegulatious (Kiif^land), 1913 (SUt K. & 0., 19I3, 
p. 987). 'I'he not ire may bo withdrawn l>y givinif throe moiitliK' aodm^ 
to the In^uranro ('ommiasioaers as iihm (ho comm'^nceniont of thn next 
calendar year, and tho above spi^cial provisions (Io n cwo to apply um 
from tliat date (National loHurance Act. 1011 (\ Al 2 Geo. ft. c. 53), 
s. 47 (10)). Any 4ju<stioD wliother an employer ix entitled to avalh 
himself of tbeso special proviiMoDS w dclenuinea by tbs Insiirstiee com¬ 
mittee (seo pp. 933 et ieq.» aiUc), subject to*app<*aJ to the CojnifilHsioners 
(Katmna) Insurance Act, 1011 (1 2 Geo. 5, c. 06 ),%. 47 (S)). • 

(f) See note (g), p. 9Hf), Aue. * , * 

(a) Natiooal lusuraoce Act, fOU (I Si 2 Geo. \ c. 56 ), a. ff fS), ( 3 ). 
Nothins in these provUion^relicTOs any employer from any legal tfabifiiy 
to pay wages during aickneu to any person Hnplojed 1 >y him in aocordsneo 
with any es(ablishcd custom a. 47 ( 12 ) }• * 

(w) /Sid.. $. 47 ( 11 ). 

(r) /bid., s. 47 (2). (4). 

(a) See p. 920, anU. 
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duration thereof, is deemed (o have been paid for six weeks 
before the date as from which it becomes actual!j payable. The 
employed raie(b) is reduced by 2<2., or in the case of a woman 
the reduction in the employe^ weekly contribution (c) 
Iteing Id., or )d. in respect of a wotdan, and in the employed 
contributor's weekly contribution Id. There is credited to the 
approved society of which any such person is a member (d), or 
to his account in the Deposit Cootributors Fund (c) if be is a 
deposit contributor (/), the difference between the amount of eon* 
triWtions at such reduced rate actually paid in respect of him 
and th^mount which would have been paid it those contributions 
had been at the full rate, and the difference is treated as having 
been expended on sickness benefit, the proper proportion thereof 
!»oing paid out of moneys provided by Parliainent(^). Contributions 
arc not j^ayablc in res|)eet of any period of disease or disablement^ 
during which fail remuneration is payable if the proscribed notice' 
has bMn given. The rules of an approved society (A) or insurance 
committee (t) as to notices and proof of disease and disablement 
may extend to periods of disease and disablement during which full 
remuneration is payable as above. 

V 

1775. Where a person on ceasing to be employed as above 
becomes temporarily unemployed or ceases to be employed in com¬ 
pulsorily insurable employment (k), and ).iecomcs a vedunUry con- 
trihutor'paying contributions at the employed rate (f), the foregoing 
provisions as to the reduced employed ra^ and as to credits to bis 
approved society or to his ac^^Mmt in the Do]>oeit Coutrihutors Fund 
continue to apply in respect dUiim, and sickness liemdit (m) is not 
payable in respect of lb o firsts weeks of anv period of disease or die- 
ahlemout oommenctog after he ceased to i>e so employed, or after 
he l>ecame a voluntary contributor, as the casejii^ be, but, for the 
purpose et calculating the rate and duration th^s^f, is deemed to 
have been paid during those six weeks, and a disease or disablement 
ieoM, for toe purposes of sicknm benefit, treats as a continuation 
of a previous disease or die^lemect (s) unless the medical prac¬ 
titioner in attendance certifies that it is so in fact (o). A person 


(6) See pp. 911, 012, anU. 

(c) Scopp. Oil, 912. aiil4. Paymeol st sneh reduced rate is conclusive 
evidcoce that the employer is coder tlio l^ility as to psymeot of full 
remuneration during disease or disablement as regards the persons in 
MpMt of whom the contributions are paid aud all others employed by 
him in the eume class in the same locality (Katioual losarance Act, 1911 
(I 2 Geo. 5 , c. 56), s. 47 ( 9 ) )• 

(d) See pp. 937 , 938 , anU. 

(e) Soe p. 973, ante, >» 

(/) Seep. 943 , nnU^ 

if) See p. 958, uaf). 

(A) See pp. 941,045, '.afs. 

[i] See p. 046, onle. 

(t ) See p. 005. ealsj 
^ pp. 9 ie. 9 ) 7 . Allis. 

(«) See p, 120 , anif.' 

(a) Compare pp. 920 , 921 , anie. 

(s) Nations} loaurdhce Act, 1911 (1 & I Geo. 6, e. 55). s 47 rs), (6). 
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so eoAsiog (0 he employed in a compulsorily iinurable employment, 
and becoming a Toluntarj contributor at the emplojod rate, mpy 
become an ordinary volunUry contributor (p) after the payment 
of tweoty^sii contribationa at tbe full rate, or after the payment 
of such loss number of oontributions as his society may 
appoint iq). 


SiCT. II. 

Special 
Classes of 
Ittived 
Personal 


1776. Any employers wishing to avail them.selv(w of Uiu foregoing Appiiutioa 
provisions as respects the persons employed by them in a class of 
employment, or in a locality, in which no such enetom or practice 
as aforesaid exists, may apply to the Commissioners for a special 
order extending those provisions as res|>octs the ap^IicaiitA to the 
employment or locality in question, and the Commissioners may 
accede to the request if they think fit after ascertaining the vie we 
of the persons so employed (f). 


St*R*.SAT. e.^Ftripn$ in ikt Strfiu o/ (fit Vrovn. 

1777. The foregoing provinions as to reduc<xl insurance in cam Pfirmm 
where the employer pays full reiimucration during sickness extend, ^ 

in reepoct of {Hirsons employed by or under the Crown, to casesi ^^’**** 
»wbore twu*thirds only of thh full remuneration are payable during 
periods or parts of |»oriuilH of disease or diwihlement, it payable lor 
not less than three months in any year(s). 

In other respecte the general provisions relating to national 
health insurance apply to {lorsons employod by or mfder tlie 
Crown (f). In the case of persons in the private service of the 
Crown, the head of the dopartment oiUie Iloyal Household in :h 
he is employmt is dcetneil his empld^r (a). 


Si s*5icr. Ttacfifn. 

1778. Where a puhlic elotnenlary scIkkiI teacher ceasee to be iMchm 
subject to compulsory health insurance reason of fiecoining 
a teacher to whom Ibe Eteuientary School IVsichors (S«l)erftnniia- ^ riunkove 
tion) Act, 1898(H ap]die8(c), and does not Iwcotue a voluntary 


(p) Sm* PP UIS. UI7, ank. 

(q) KstiuuAl iusurauce Act. 1911 (1 de,2 <>eo. e«c. 00), ». 47 (0); and see 
K^ioaal Health loiarauce (Arrears) HeaolaUons (No. 2), 19)4. 

(r) Xatiooal iDsurauce Act, 1911 (1 2 Geo. r*. c. 05), m. 47 (7). Kor 

Special Order granted to particular employers umhr CIiim provuiou, aea 
Natioual llealtb Ia:<urance (Special Kmployerd I'unlorii) OonHolidated 
Order. 1911. * . • 

(i) Natioual iDinrancn Act, 1911 (1 a:2Gei». 5. c. o.'i)* a* 55 (2). Uj 
the NatioDol Health luauraoce (Special I'ualoiuH) Ord^r, 1912 (No. 3), 
the employ menu uoJpr the (trowo iu^Judefl in thtd.. Sehed. II., are 
HpeciSed as being eniploymeuts where the cuhIuio or prorUce provoilb of 
flo paying two-tlurda remuneration rluririf^jio} leia ilioii thro«! ivontlia of 
aichneM in any one year. See alio National Health iosuranre {Arreart) 
RegulatioM (No. 2), 1914 ^Stat. R. A; 0.. 1914, No. ^03Sj. ' 

(0 Save, of couise, those otherwise sperially jist»Tidcd far, bh^ the Navy 
and Army (see p. 979, ank) aoo certificated teachers (see aupro). As to 
excepted employment under the (Jrown. ace p. 907,^)U4i. 

(a) National loauranoe Act. 1911 {\ kZ Geo. 6, e. 05), s 55 (1). 

(5) 61 A 62 Viet. e. 67 ; see tiGe KnucATiON, Vo). ^11., pp i27 
e< Mf. 

(c) Aa to the exemption of certificated teaebers fism the Act, see p. 909, 
aato. • 


K K 


. S.L,-rl2Vm. 



WOBA AVD LaBOUE. 


994 

SfeOV. 11. 

8s«ciil 
ClAiiei of 

InftDred 

iFenoni. 


nf i^iutor/ 
proriiluuB. 


Con lend of 
onier. 


Ohj«o^fon« to 
draft order. 


contribator (if), (hero ih to be paid (o the Board ol Eduoatioo by his 
approved eocietj (e) or out of the amount stauding to his credit in (be 
Deposit ContribatofR Fund (/), as Uie esRe may be, to be placed to 
the'teacher a credit in the Deferred Annuity ¥uni(g), a Rum equal 
to the value calculaWd in the preccribed manner of tba contriba* 
tioDS paid by or in resi>ect of him under the provisions relating to 
natioital health insurunce since he first began to teach in a public 
elementary echof>l, or, if the amount standing to his credit is less 
than that sum, then the ^hole amount standing (o his credit (h). 

f^rS'^EfT. 6.—Coiuo^ and IntfrmitUni 

1779. The Insurance Commissionere may modify, hy special 
order, the general etetntory provisions as to national heaitli insur¬ 
ance in (heir application to persons whose employment is of a 
casual or intermittent nature and to the employers of such persons. 
Any such order may apply either generally or to particular trades 
or industries or branches (hereof, or to particular localities. Where 
any such order is restricted to a particular trade, industry or branch 
' in a particular locality, it may extend to other ))er8on8 if employed 
in the same class of employment as* those persons to whom the 
order primarily relates (t). 

1780 The order may prescribe the amount of the employed 
rate(l); the respective coDtribotions of employer and of employed 
eontribntor (i), the manner, proportions, and periods of payment, 
recovery and collection of eonmbutions, and the apportionment 
among employers of the amodnft payable by euiployers; but the em¬ 
ployer's contributions must not exceed 6d., or tlie employed contri¬ 
butor's(/) contribution a (m)4d. (or in the case of a woman 3d.)in any 
week; ajid if the contribution a ore payable dayi^y^ay (he empbyed 
coutrjbulor's(() contribution must not etcood lei. for any day (n). 

1781. Special orders relating to those particular matters must be 
laid before Parliament after the msqner ol regulations made under 
the Act by the InMirauce Codi mission ere, so that oither House may 
within twenty-one days present an address praying for the annul- 
muiit of any such order (u). The proposed special order must also 
be tlret issued in draft and opportunity given for objectiou thereto (a). 


(d) Seep. 911, ante, 

^ js) See pp. 937.939, ante, 

(/) See p. 978. anU. 

{a) See title EnucATlov, Vd. J7I.. p. 12S. 

* (k) Hetiooal IneuraDee Act. 2911 {i 2 Cco. S, o. 63), S. 62. ?ee 
Kctional Healtli iDsnrance (Value of f'ontributioDS^Tea^ois) Regulations, 
lOU (Stat B- & 0., I0li» No. 1225), for the maimer of o«ilculating the 
va'ue 0 ^ eontribdtioiJ. 

;i) Nat»nd Insurance Act, 1918 (8 & I Vieo. 5, c. 37), a. 10 (1). 

<k) Seepp. 911, 918,oefe. 

<f) For the definitMO, see p. 905, antt, 
f«i) Seepp. 911,912^ oafs. 

(w) NationH Inauroaea Act. 1913 (3 A* 4 Cco. 5. c. 37). a. 19 (2). 
fo) Ibid., c. 10 (3) ;.aiid are p 032. •e/r. 

(d) Hstiond Act. lOU (1 & 2 Gee. 5. e. 55), a. 113 (1), 



Part V.—NATtowAL Hialth IvstTRAKOc. 

FttUng agreement m to amakKlmoQt ot the draft order or iti 
withdrawu, an inqatrj will be held by one or more orxiqwtent a;id 
impartiAl pereons appointed hy the Chancellor on the demand 
of the person oh^ting to the drift order(M. 

a 

hirS'Seirr. O.—/mwiff# 0/ lHHituU,-Hi. 

1762. A certificate of exoni^ition from eoinpidxory liealth 
influranco(f) njay l»o granbHt by the Jnsuraiieo (VHiiiinHAiuiierH in 
respect of the iniuatee of any inetilution earried on for cimritablo or 
reformatory |)nr]HK9oe who are ininatce for such ]>ur)>oite.'i and aro 
employed by the iiuoia;;cra thereof, if it is proved that such imnaU^s 
teoeivo umiuConance and medical attendauco when sick. It isj how* 
ever, a couditioo of such exetuption that the managers uro to l»d liable 
to pay certain emus in res^^t of any such inmat(« w)m», having been 
an inmate for more than six moDths, loaves the instltuiiou. Such 
sums are, in the caeo of a person who was bolow sixtoou years of 
age on entering the institution, Niich capiUl sum as will sufTice to 
secure liiui Lcnolits at the full rate (d), and, in the case of a iKirsou 
who wiiB at tho tiruo of entering Uie inHiilnlion of the ago ofi 
^xteeu or upwards and an insured poison (s) and a mtnniter <>f an 
approved society (/), a sitru equal to the value, calculated in the 
prcAcril)od luaiincr, of the contributions which would otherwise 
have h(!on payalile in nwiKJct of him during the lime he was in 
the institution (if), • 

1783* Every H\ich inmate, if ho was an insured i»QrHon(h) bi ^ <0 
MiteriiYg the institution, is sospended from l)eDefiU while he in an 
inmate; and, if at that time he was n member of an appnjvod 
society (i) and has been an inmotu of the institution for more than 
six moiitha, the time during which he is in tho institution ie 
disregarded fur the |mrposo of reckoning an ears (k). 

Suu-s^ncT. 10.— Amz-toyef in >'<f>t§0H(U Traitf$. 

1784. If it is proved that a trad^or buHiness is of a seasonal 
nature and subject to periodical fi act nation, and that the 

Sobed. IM.: Nations] loxurance Act, 1913 0 A 4 Geo. S, e. 37).s. Ill (3). 
For fonn of deffland for an inquiry on such a draft t»td<*r, see Kattuuid 
Health loBorance (^peoial Order loqairr) IteguUiiohS. 1S14. 

{b) Katiouat Inifaranen Aci.*10l3 {3 A 4 tieo. r>, c. 37).*e. 19 <3). Ah 
to the prui^ure at earh inquiry, see National Insurance Act. 1911 (1 A 3 
(lee. 5. 0 . 65), Sched. IX. 

(e) Compare pp. 907 sf nq., ante. 

(d) See pp. 919. 929. anU. 

{«) See p. 90.^. anU. 

(/) See pp. 937, 938, vale. 

{9) National Insurance Act. 1911 (lA2Geo.5,o.'63),a61 (l)t Natloxial 
Insuranoe Act. 1913 (3 & 4 Ge^ 6. e. 37). s. 24: aad aee Sationa? Uealtk 
Izwurunoe (Value of Contributiuni. Kxempted Inatitntifiu) UigulaiionH, 
1913 (SUt R. A 0.. 1913.^. 993). 

(h) See p 905. otMa 

(•) See pp. 937, 938. anli. ^ 

(k) Katiooal Insurance AM. 1911 (1 A t Geo. 5. e. 66), a 31 (t). Ai to « 
arrears, see p. 921 4nU; and Katiooal Health* In^vaoee (Arreari) 
Regnlatioiu (No. 2). 1914 ^Sut. R. 1 0 .. 1914. No. 1036). 
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StCT. 11. 

Special 
Cluies of 
Intnred 


employers syetemeticslly employ person b throogbont the year and 
work short time during the season when trade or buBinesB is 
depressed, the Insurance Commissioners may make a special 
orddr({) reducing, as respects such persons, the employed rate (m) 
and ^e contributions of employers and contributors (n) for a 
Bpocified period of the year, and correepondingly increasing such 
rate and contributions during the remainder of the year (o). 


t 


(DRumnet 

CunmiH* 

jlooura. 


Bbct. 12.*—Drfcrmnafion of Queition$ and lUnputco, 

1766. The Insurance Commiasioners determine, in accordance 
with regulations (p), any quehliou which may arise as to the rate 
<»f eontributions payable by or in respect of any insured persoti {(j), 
or as to the rates of contrilmtions payable in respect of an 
ernjdoyeil contrlbutor(r) by the employer and contributor respec¬ 
tively (f). The same tribunal determines questions as to whether 
any employment or class of employment is or will be employment 
to which compulsory health insurance applies (Ot or as to wlmtbur 


(i) As to ibe procedure for mskiog spciial orders, see note (m). p. ^o], 
ante. Tbc order may coatsin such proviAions may be oeerssary f(jr 
adapting tho gviHTaf provisions of thr Act to the cases in question 
(Nsiional tiiAuraneu Act. lUI t (1 de 2 Goo. 6, c. CO), s. 00). 

(m) See pp. Oil, t)l2. ante. 

(n) pp. 911. 0)2, anle. ^ 

to) National Insurance Act. 19U {i U2 Uro. 5. c. 55), s. 50. 

(p) ihuf., i. 66 ()): see National Health lasurunoo (Deoiaion of Ques- 
tlous) liegulatioos (Kiiglaiid). 1913 (Slat. U. ^ o.. I9J3. p. 914): National 
Hoaltli I UR u rone V {PmxioK of t^nniiouA) UofSiilatiooR tKiiglund). 1913. 
(No. 2). which prewribi' Ihvronui on which applioations for the docisiun <d 
ijovshoiis ore U) be made. The Commiaaioners must give notice of the 
application to parlies appearing to l>e iuterestod, except where the riuestion 
is whotber a ciuos of emplojment is within eoniputsory insurance, 
iu which'case public nulico is given. 'Yht CoinuiURioncni may lUJow 
parties ititerestvd, as well as the applicant, to be heank at the hearing of 
the applicatitMi. and cither may, with the consent of ilio t’ommissioners, 
Iw repree4*ntvd. Persons interested are also permitted to mskc reprraonta- 
tiuus to the CoinmUsioncrs io wntiug. 'i'be (?oiDunuioners may dispose of 
ail application sunimarjjy, without giving notice of the appbeatioQ and 
without bolding a hearing. The decision is given in writing in the pre¬ 
scribed fonu. and ucotl not his accompanied with reasons The Co id mu- 
sionvrs periodic;dly publii*b their coUeoted decisions under the Kational 
Insurance Act. 1911 (1 A: 2 Geo. 6, o. 55), s. 66. a&rl the National loiur* 
ance Act, 1916 (3^4 Geo« 5. e. 37). s. 57 (2): see Memo. 151 (second 
editiem) puhlisfiM in Feliruary, 19)4. 

* (tf) llie regulaiioni may provide for such questiooa being determined, 
IQ the case of auy person who it or is about to become a meml^r of an 
‘tpproved society, by the society (Nationa] Insurance Act, 1911 (I d( 2 
Geo. 5. A 55),s. 66(i)(ii.)). Tbere^latioot (see note(p).iii 7 ird)so provide, 
unices the question is one the^ decuion on which may affe^ the iQtmst 
of an employer, pr iafolve the payment of a portion of any contribution 
cot of moneys wotod* by Parbanicnt, or affect the amount of any reserve 
valao to Iji credited to any society. 

(r) ^ pp. on, 912, oafs. « 

(«) National Insurahce Act. 1911 (1 d: 2 Geo. 5, c. 55), a. 66 (1) (b), (e). 
Tab determingtioQ of ^tbeCoramisaioners on suob a question ia not subject 
to review by a judicial tribunal BrolKm, Bvui d v, ScoUi$h 
National /ntqrowss Gsvimisstciiers. [1913] 1 Scots Law Timee. 221). 

(<) p. m, pnU. 


i 
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A persoD is entitled to become % voluntary oontribator (u), or 
as to who is tlie employer of an employed contributor (x), but in 
these cases there is a general right o( apiieal from the Ineuranoe 
CommiBsionerB to the count/court (y), with a further rijht ot 
appeal upon any question of law from the county court to a judge 
of the High Court, whose decision is final {a). Moreover, the 
Commissioners may, instead of themselves deciding whether any 
cioBB of employment is or will be employment to which compulsory 
insurance applies, submit the (Question for the decision o! the 
High Court (b). 

1786. Subject to the last receding provisions, any dispute 
oetween an approved society or oratich and a ]^rson who is or has 
been an insured person and meiulier or anyone claiming through 
such person, or between an approved society and any person as to 
wbothcr that person is or was at any elate a meml>er thereof for 
health insurance purposes, or between an approved society and any 
branch thereof, or between any brandies of an apjirovM society, 
relating to anything dune or omitted by such person, society, or 
branch under the provisions relating to heoilih insurance, is dociditi 

, ill Accoidance with the ruHa of the society, with a righto! appeal 
to the InsuraRca Coinmissionera (c). 

1787. Any siuular dispute l)etween an insured person and the 
insurance Mminitlev, or any dispute Udween two or morcrapprovod 
societies omtwecn unapproved society and an iQsaranceooDnni'tee 
or between two or more iosuranco conimittees. is decided i.; the 
Insurance Commissiooerafri), whoea decision is final (e). 


(a) Natioua) Insurance Act, lUI I (] & 2 Cico. A, c. 05), s. CS (1) (a). As 
to voluntary coutributi^n, see p. UJ I. anU. 

{z) NstiousI In^unnco Act. 10)3 OSt 4 0. o. S7 ).k. 27 (^ ; seo 

COMucil V. /ntA /imurnnfB CommUiiot. [1014) 2 I. n. 1)0, wlicru 
1 ho question was whether tlie council or Dittir i*ontraclor wss the cmp]<»y<'r 
of an employed r4>ntributor. 

(y) National Insanmoe Ant.« 1011 (1 2 lleo. 0, c. 05), s. fiC (I) (i.). 

For tho procedure, see County Court Rules, Ord. 42 a, rr. (''-0. The appel¬ 
lant must proceed by petition in tho epunly court in the district of which 
he resides, and tlie petition of appi*H] raust hM^l within ono uionth frimi 
the date uf the decision appealed against (ibid., r. 2). 

(a) National Insurance Act, IMl (I At 2 (ieo. 0, c. 5fi), i. 66 (1) (i.). 

(b) Ibid., s. 66(1)(iii.). For the procedure, see K. S. <*., Ord. 5 Sb, slid 

Appendix 6, Form ISb. PrWciM'tliT^ are talccn in the Chancery Division 
by origtDsting notice of motion. * 

(c) National Insuraoce Act, 1911 (1 & 2 (jco. 5, c. 66),s. 67(1): Natumal 
Insurance Act. 1913 (3 &: 4 Geo. 5, c. 37). x. 27. Where sneb nih« provide 
for dealing with disputes, the county c«»nrt lias no juriidirtion 

WhoUtale Society (/atarosiV A’etiioa), [19141 ^ ^93, 

where a question as to the adequacy of Ibc description of the disease or 
disablement in the mf^dipal certificate sent to the yociety in tupport of a 
claim for sickness benefit a'ai^Iield to be a di^ppte within the meaning ut 
the society's rules). But if no objoetion is taken to the juriscHotion of the 
county court at tbs hearag. tho w*sat of jiirUdicthp cannot be relied upon 
in an appeal to the High f'-ourt v. Nationc* AmalgamcUd Approttd 
Noci«fy.[l9U]2 K, B. 362). • 

(d) ‘National Insurance Act. 1911 (I 2 Geo. 6. e.66).S. 67 (2); National 
Insuranoe Act, 1913 (3 4 4 Geo. ff. c. 37 b s. 27 (M • 

(c) National Insuranoe Act, 1911 (I 4 2 Geo. 6, e. 66), S. 67 (4). 


9BCT. IS. 

Betennini- 

tionol 

QnsBtiont 

and* 

Diipniei, 


Approrsd 

iNicicitei. ^ 


lugnnee 

ilouers. 




998 


Wore ahd Labour. 


8B(rr. 11 

DatarmlDA- 

tionof 

QRMtlcmB 

'Bfid 

BlffpnteB. 

IkfcKtcr. 

KAfwfll4le- * 
meals, 


NoO'ptjmeni 

ot ooutri l>u* 
tloos. 


1788. The Inearanee Commineioners may appoint referees to 
Hciermine any each api^eal or diepute Babmitted to (hem (/), and 
may make regulations os to procedare on api>eal8(p) or disputos (/i). 
Tho Arbitration Act, 1889 (i), only applres to each prooeodings to 
the oiteot provided by each regulations (j). 


8rct. 13.— ]*ritaltit$ avd ChU Pr(*cf^*tinf)$, 

i789. For knowingly making any false alatemeui or false 
represeatation for tho purpose of obUiniog any benefit or pay> 
ineot or tho crediting of a reserve value, either for himself or 
any other person, a i^erson is liable on summary conyictioD to 
imprisonment not exceeding throe months with or without hard 
hilxnir (k). 

For failure to ])ay any contrihutioDS in resi)ec( of an employed 
contributor an employer in liable on summary conviction to a fine 
not exceeding £10 for each oJTsDce, and to pay to tho Insurance 
CommiBsioneri the amount ot the unpaid contributions iu satiS' 
f^tion thereof. ProceeilingR may be taken within one year from 
toe eommissiou of the alleged ofTencofQ. Wbero an empbyor has 


(/) Natiooal Inauraiico Act. 1911 (1 & 2 Geo. C). o. 55), I. 67 (9). 

{g) 'Jlkc Nalionel lloalUi fuAurence (Appi^ahi and Diapul^s) Hegulo¬ 
tions (England), iSlt, Parte i. end U., prescribe the pfoc^duro ami 
fornii in rwrd to appeals from decisioDs under rulee lif approved 
eociotfcM. Tlie leave of the CommUeionon is tho noceuary preliiniiiary 
to anrb appeal except in coTtain apecified caftca included in ibid., 
Schod. HI. Notleo of appeal muat be sent to tho Comnimonom within 
iiuo month from the date of Vlte deeiaioD appealed from or the date of the 
receipt of notii^u of grant of leave to appe^, and must include a e«mei»e 
statement of tlie apjiollimtacaao. k notiiieatlon of the appeal and a copy 
of the notice of ap^al aro sent by the CommiMbnora to the r«e]) 0 Tident, 
who inai*t f(irniH)i a oonriM atateiuent of the uaee on which he will ruly. 
llie parties will be bound by tlieir particular! unleaa leave to amend xh 
obtoinod. Tlie Commuiaiooers may exteud the time for giving notice of 
.ip;^.al. At ]oA»t foorteon daye* notice of tho hearing Ugiven to the parties, 
aud tho d(«cbuon u oommiinicated to tho partiea in writing. Pereone 
interooted in the ap)»ea], in addition to the partioe, may be permitted to 
attend and be lioara. Firtiee and pereons ontitled to be hca^ may \n' 
Ti^prcflonted, but only with the consent of the tribunal. There is no 
appoal under these rogiilaiione from the decUionof a dispute decided under 
ilio Kriendly Sooietiee Act, 1806 (69 ttO Viet. c. 25), a. 68 (0) (see titli* 
Fribnm.i ^ocixnES, Vol XV.. pp. 175el i9j.). 

, (H) Tho National Health Inaurance^ApiH^abi and Duputee) Begnlatboe 
(Ingiand). 1912. ParU I. and 11L, prescribe the pmceuure and lonns In 
regtfd to dieputct) between insurra pereons and ineniance eommiltees. 
reno&a desiring (he decision of the ComruiMionen on a dispute send them 
a notice of application in the prescribed form. No prelim in^ permUsion 
U noeeeeary. The procedure on'«he notice of apph<^ation is smuaT to that 
which follows tho ^oUcwof appeal; see note (y), tnpra. 

(i) 52 k 53 ViQt. c. 59; see tiiJe AhstTitATiOK.'Vvl. I., pp. 438 sf ass. 

(;) Katiopal fnsuranee'Aet, 1911 (1 5t 2 ^to. 5, e. 55), s. 67 (4). TTm 
N aiion.%1 Health Insuranoe (Appeals snd ])i«pul») Regulatioiu (England), 
1911, aputy the Arbitfation Act, 1889 (52 k 53 Viet o. 49). is. 7,8, 12, 
20, Sehed. 1. {ii (i). 

. (6) NalioniJ joauraDceAct. 1911 (1 Se 2 Goo. 5, e. 65), s. 69(1): and see 
title MaotmsTi^ VotXlX.,p. 689. 

(1) Katioaal fnsufance Aet, 1911 (t 4: 2 Geo. 6, o. 66), l. 69 (2); Natiiwa] 
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beeu ooDviated of aucb Att oifenoe, ih%n, if notice of the iotantion 
to do eo ie ^emd with the BomuoDA or warrout, e?ideooe may be 
giyen of failure or nej^lect by ^le employor to pay other oontribu* 
tions in respect of the same eoiplojed contributor daring th4 year 
preceding the date when the information was laid«and the employer 
is then liable to pay to the OommiaBionera the total amount 
of the contributions he is proved to have tailed or neglected 
to pay (m). 

If an employer deducts or attempts to deduct tln^ whole or any 
part of the employer*8 contribution from tho wugea or other 
remuneration of an employed eontribator, or if any person buys, 
takes in exchange, or takes in pawn from an insunnl person, or 
any person acting on his behalf, on any protonce whaUiver, any 
insurance cord or insurance book, he is Imble to a lino not 
exceeding ^810 (a). 

For contravention of or non*coiu|ilianco with any of tho statutory 
provisions and regulations relating to national lioalth insuranco 
in respect of which no special penalty is provided, tho maxiuuim 
penalty is a fine of i)lO(N). i 

No person is liable to any penalty if bo hax actotl in coiiforinity 
with any decision of the Insurance CoiuiniHsionura or ilie Insuranco 
Committee (;j}. 
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1790. II it is found at any iitne that a (wrsoii has rt^iveil any 
payment or l>enelik under the previsions relating to )m lUh ^neSu. 
insurance to wliieh lie is not lawfully entiUod, he or his |h <* nal 
representatives are liable to r6|Ay tho amount to tlio lusuranco 
CommiKsioners. Wfion recovered, the Oontmisaionors carry the 
SAino to the credit of the socjoty of which such ]>on<ori was a 
member, or if be was not a memlrtr ol any a]»{>rovod sociotyi to < 
tho credit of the Deiwsit Contributors Fund. Such amounts are 
recovered as dehie due to the Crown (g). * 


1791. In addition to procoediiigs as aforesaid, a mmnlier of an Kmtiiojv't 
approved society who lias Uw dopr[v(Ml of Ixtuofits by rooson of his lisbiUty. 
employor's failure or neglect to pay contributions in rns{>oct of him 
may take civil proceedings against* such ctSployer fr»r the value of 
the right fao has lost. In any such proceedings the employer may 
be ordfiiod to pay to the Insurance CommisKionors any sum so 
found due, and by them it is credited to the society of whicli 
the {)erson wan a unnnl^er. * Suclkpersoii tlierciiiHJU bocomoa ontitlet^ 


Insurance Act, 1013 (3 Ac 4 Ueo. 5, e. 37). k 34(3). 'ilio duty of imyingthe 
weekly eouUibutione may be delegated by the employer, but if tho duly is 
nwlected tlio employer may bo convicted of tlas offfnee {G^dman r. 
CnJUfn (1013). 110 L. T. 387). 

(m) Ksiional InAuran^ Act, 1913 (3 & 4 Geo. S, 37). s. 3^(3), alterins 
the Isw as laid down in R. r.^ag^Unif, iluriw^ v. Bhitm, 1 K. 1). 

200, whoro it was held that each failure to pay a oeolributisQ when rJu» 
was a separate offence. » . 

(ii) Natiozia) losoranee Act, 1913 (3 3: 4 Qeo, o, c. 37), s. 34 ()). * 

(c) NstionaJ lomranee Aot. 1911 (J 4 2 Geo. 6, o. 63),#. 69 (2). 

(p) hid. 

(V) 2bid.,%, H i see, generally, title Csowm ilXACTUJB, Vol. X,..irp 4 

si s«V. 



Work and Labour. 




Sbct. )3. 

Pad Allies 
and Cl?ll 
Proceed- 
Wt. 

Procedure. 


to the normal benefiU from the oocietj togather with the amouot 
of tha loss of benefits already sostained (r). 

^ e 

Kecr. Id.—-Jn^uiriei. 

1792. At any inquiry held by the Insurance Comm leBionere or 
by any committee or |»creoD appointed by them under the utatatory 
provision or regulations relating to national health iosuronoe» 
the witne&fies are examined on oath if the ComiuisaioDers think 
fit or any of the {»artie8 so demand. The coDimiltae or person 
appointed to hold an inquiry has {lower to administer oaths for the 
purixise (s). 


APPENDIX. 

Taslb 1. 

Table showing Hates of Contributioas of Voluntarj Coiitribators enterioc 
into iosyrsDce <»n or after i3tb Octidicr, 1013 iKatinnal Jleaitu 
Insurance (Voluotsry Kute) Regulations, 1014,Table 11. (eco pp. 916. 
017. nflie). 
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(f) NaUenal iDSP^anee Act, 1911 (1 At 2 Geo. 6, e. 65), i. 70. 
(«) National. I&sunnee Act, 1913 (3 & 4 Geo. 5. o. 371. a 39. 
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Tabls II. 

Rddaeed rateft ol benefit for omplorod oontributori enterinf^into 

insuTEOfle oq or after )3tli October. 19l$« and the capita) aiiinawhioh 
luuti be paid in order to aeourethe foU raln» of beiiefita (10«. ia ine cue 
of raea and Od. ui the eaa^of women) (Kational Health loaurauco 
(Reduced Kate of Sickoeu Benefit etc.) Regnlatumi, 19)4 (Stat 
R. L 0.. lOM. No. 731)) (aee p. 923. onfa). 
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Ste Clubs. 
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Site MiBTEB ivs Sebvant. 
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Sec CnmjNAfi Law and Prockduhb; iNFANTu and Cnii.DBiiN. 
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Option of purebase. truteca zku power Ur give, 1 
optional trust, gift to perwin un. i ffeot of, 91 • * 
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pftyamt Into eourt, m ftfirctiag pOftitioA ol tnieloei 179 

difttMiooftrrpowirftet^ trust fund not exercisable ftfter, 156 
tBvti on Ueouity ol tmstM, 179 
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MlmiftirtnUw*a%r>Dd and Moority (H«i rf>qom4l iif, 21| 
appamtmant rd. 9A» tit 
M ctatodian tr^tea, tit 

tefd pMona] rMVQMntetivr, ill, ilh 
(Imharfe* of li^bilitea of. tit 
mpfeTromt of aotiortora aad iMp nln by, 
iotcrtigtioo of tTMb MoOBiiti bv, SI7. SU ^ 

vay ba appuisW aa tfuitea usiw inatnimcut u( Uiut. Sill, $14 
nni^fcr admiaiamiMB by»po*or of Uta eouriaa (o, $in, 217 
povar 4i{ iroirtaca (o ratira on appointmtat * 4 , 113 

take ibo opimon of Hiffb CouK in tba courio «if an 
admuiailrftUon, 21A 

Public Tnutaa, ragiatac aad aocoofiia of. 218 
reavtcratMO of. 2i9 
right of appeal agabat dedboa of. 218 

co*tnit«a to retiro on appointinerit of, $14 
aeopo of oftka of, 213 

public iruati, rratriotiuM itopoaod Qpon, 28 
wbat ara, 27,28 

pun'haaa-money, apprirUonuant vbera trust property aokl witb Mlicr property, 
122 

purebasa of laad. power to ioTtot in. effect of, 13ff, 138 * 

n4ara land aubwet to chairfa (»f nuit, 136 
trust property, of, diaaUlitT of Uwiteo m to, 167 -*I7U 
inistaa, by, seittog aside of, 170,171 

purthawr, property fraudawUy Mt in name of aiuiihcr by. effect of, 57, f*8 
rigbta on taking equitauje coUto for value «it bout itntka, 42 
wbrta piirebM*na in name nt aootbar, 54, 65 • 

<]U4ntum of caute, labao by tresw, 96,37 

railway cotopany, as to the Mari>6duciary pnaiti'in uf. U 

rates, trustee of legal eatata liable to pay, 96, 100 

real property, eonvordon by trust for mo for eraditoni, 40 

duaetlnn lo m 1 or inveat in, rigbta of tenant fur life, yj 
bair.at>law a rigbu aa to vaeibaosted, 61, 52 
liability t»f income lo ontguinfpi in rvapact of, 36.37 
trustee right to licti upuiv I61< 
voluntary eonvcyaftce of. elW i of. 67 
realuatkon of aeeuriliea, breach of troat arnuii frem iwgiect aa ta, 191 
roMinnable conduct, m bat amounta to, 197 
recoipU, power of tntteca b» give, 140 
receirer, capacity of trusUw for apjointment u, 175 
diitchar^ of, 175 • , 

uxpenani of. bow payable, 175 
grant of injunctHin in lica ob 175 ^ 

naming uf iftselvaot debtor as tniilce not suflicicni maaoo fur apituiut* 
merit of, 174 

trust property, ol, whun appointed, 173,174 
ractirication of trust dc^, grounds m, 4*i 
raeomng trusts, vesting of kwal «wUla during. 98 , 

refusal to act, power to appoint uB tiUHteca’, effect of. 70 
ragisUatioiu daowtioB cd, 102 

reuaboiMment, rights of Iruitaea aa to, 157,153 
release, trustee's riAbt to, 116, 117 . 

tetnainderman. rights as to intsnata in rseidaary eatata, S3 
tenant for life as tristee Jor, 61, 62 
removal of trustee, oases In wku^ the court orders tbe^ 114, 115 

l^tbility as to, 114 
procadura foe effecting. 115 , 
rtmuoeration, eonslnictivlteuslaa, of, 166 

pvoiasmcmal trustee^ of, 163—166 
traslas not ganartUy aatitlsd to, 161,163 
renewabla leaMboldi, tnat inmng in respect d. 47,43 
raorwal of Isaasa, trustaa's power w to, l48. U9 * 

mita and profits, dsvisa to pamiit benefisivy to uka, attsat at 3 

tmstaes to pay, sflaetW, 93 • 
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'KUSTS AND TRUSTEES— 

rent*. collcctioD by qm of wenn\ tnuUM, 143. 144 
repiiin. ^bteoco of povor u to. procMiure, )47. I4B 
mortgtge ot trust property to eSoc^ U9 
« trueWs j»wvn ««• Ui. 146, 147 * 

repTrM&Utiv«*8 of U*t ss uetiD| trvatcee, 71. 72 

r^'eidusry device. vb«n urM^sktusted pmpeA v retulu to. 57. C3 

eeUte. rights of inunt for life and remsitidenDsu u lo intemts in. 33 
trMinrnt of part UUing into poniewion nheequont to tosUtor’i 
dcftib. 33 

Irgstre. %hvn unozhAuiitod property rwulle to, fif, 03 
midue lA fwMl, trust of. efler gift thereout which foiliii effect of, 1$ 
rcfttruut itn anticjption, i ffrct fm marriiU women e rights of alienation, 37. 38 

trueb in. effect of, 30 

rf'sulline trust. erUiDg from dUerdution of socirty or U*rmi nation of purpMC, 

63.64 

failure of partk uUr purpiM. 64 
secret trust, 2J, 23 
ia esMe of joint UaRsaflkins. 66 
as CO uooahau«tvd priipcti}'. fiU—63 
oascu in which srising, 40. 60 
gift Ity will creating a, 1*2 
illegality of object causing, effect of, 36 
may ti> as to part of property, 64 

none of auberribed fund for itluesLlon of certain infsat children, 
64 

Dul enforced abete pai|tuity frad^Uklently traivdern'tl into iisiiiu 
of Sfiotbn, 67, 66 

property purebaW in name of siH»tber. of. 64. 66 
wht're troat void for uncertainty, 16 
nse, as to the iropbestinn of, 67 
rrioitnpUrkp of trust, insbifity of rv4ircd tnuCoeae to, 114 
reUince. authorised inTrstakeota of, power of trusloo as to, 137 
tnuleci)’ )Miaersaii egairwi ocitMieiarjefi, 152 
ri'iircment of truster, ease* aherc poaiible, 111, 112 

rfflTtof. 113, 114 
howefl^ed, 112. J13 

liability where bnacb of trust antici|iaii*4l. I )3 
pOHCT of court where corrupt, JI3 
n^iriiig truetcc, costs and lights of. 113 

power to appoint W‘w trusleei, 71 

riTi*rsiunary inU’rvsl. tnatna^nt on falling into pwsrision fubsei^iient lo te.Htstcw'e 
death. 33 

pn^ty, ricbfs of bcnrSciaries as to capita! and Iricumc* of. 36, 31 
revftcatiou. trust deid, of, 47 

ruin sgiinst pcrpotuilkw, limitation ry*prrs to eomple «ith. 23 

voidability uf trusts offending, 27 
sale, direction for, duty uf tfustece as to, I2S 

of tniit property, rawing OMney fur payment of charges by. I4U 
vetting oed^ wucro the court otders a. 107 
wiiila^ notice, ct»t of complying with, bow ebarged. 36 
seeTrt profits, liability of partner to account for. 4V 
trust, aceeptaoce by tacit acquieeoetkce. 22 • 

^ definitkiQ of. 8 * 

* enfewcement ot 21 

gilt to several on undcreUnding with one. effect of, 22 
secretary of ooupsny, not a trtv^tee. GO 
A'Curity for coats, truateca not required to give. 172 
wfien judicial trustee muat^d^^ Sfff* >11 
separate set of trusteea. appointment of, 76. 81 

* • Mwer of the oourt sa to. 75.81 

set off. nObo in respfct ui brracb of trot, 188 
trua^ s ri^t of, 169 

Settird Lana Acts, Unant for life under, as tniAtee. 6^ 
artUement. compkta witlont rtotioe, 20 

s funds, additkMl funds as an acereiica to. 68 

poH><f,* towppoint tbs Public Triwiet sole trustee of, 214 


actUor, as irutUw of settled property. 64 
shares, trotee’i'liaibility 18f ealb ou. 100 
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TRUSTS AND TRCSTEES-h»ii1»m^. 

■Qcittitf. fippoiatment m mtodiaa tmMeot, M 

multiu trustft 4rw&g trom dUvihition of. SS, M 
m 1« tniatoo, dooth o|, derolutipo ol eototo od. 101 
Mlic)tor» <ppomtu«D( u sMAvatao. 73 

to tpfTtrt afonocr oi<>n»‘y. 142 
dif^bilitj M to |»irc]U» of Uwt profimy. liiS 
froiH] oC Dot oeccMoril; eioooo lor tmttcis 107 
liobility wbrre bringing Mtion for oduiinistmtiim (tr nrcogot, tCl 
CMy be oppiiintad to recaire treat property, 141, 142 
ooftatituto bimarlf o truitee, 04 
not uauAllr oppniotoJ trualao by (bo oouri, Kl 
perwinol liolniity of truakw on empbymont of. lU, I U* 
prwluction of d^ by. rfb>ct of, Ul, 142 
racvjpt of truat monoya by, oOoot of, 00 
AoljvitOT'tmaUo, rmraa rltwUntion m to rvnuneroiii^n <•!. etfM of, li»l 
liatuUty fur frooduWnt breteb of (mat, IK9 
luy not ici oi oolicitor for rooem'r. (7o 
preeentwEi of brMch of Wuat by 21^7 
n*nuAct4iion uf, Hill, JC4 
right In ooaU on leiMling truat money. 121 
aobeitor, «boo a truaUo dr ao» forf, OJ 

fpeeiSc perfunDanee, not of oontmrt iiivolring t brwb of Uiut. 2U4 

nuting ordtrr whom jmJgmfrnt giTiD for, 107 
aUmp doty, oppuiiktinooi of new truatem, on, fib 

Statute^ of Umitatino. applioallon to innooent bn-arb of tru»t, 20) » 

atatuWiry approritment, Dew tniatoe, of, 73, 74 

MViuili«*a. poirer of inniitinont in. 133, 1U3 
•lock I opjNrintDvrkt of pmon to IranKfor, 100 

etcrciiM of right to tnmder of. b^ |»•n» 01 ) in wbom vuatoi^ Kill, 110 
■vttlcDMDt of oquiUbki intrrvat in. o4irop(cto wlUnnit nutica to l>i*uateea. 
veutiag order u to. of. 110 • 

when made, lOli, 100 
atop order, fund in oourt, on, edret of, 44 

Hurveyor, enploymcnt vhero trust fumU invoaW on morlgage, 13 1 . 
iiarrivintf trusteva. poai.’r to appoint now truat€i«,71,7S 
aurriTorstup, powem ami tniata of, ir*.!. 1.74 
Uvea. tniJl4« of k*gal eatato liabla for, IHi. 100 
ti'iwnt for Idr, as tniatva under the Sidibaj Imid AcU. 02 
liability as troaten i4 oaeosl prulita. C2 
for braacb of tru<>i. '<• 

vaate, 61, 63 • 

Diay Ik appointe<l trustee uixl't tiie arttlecnnit. 6i> 
paymeat ufl of rbargo od mtato by, effect uf, 03 
riglila as to allnwaoces out of iae<iQM ol unn^alianj pNifierly, 3S, 
♦ 33 , 

iut**r«aU in n’aidaary eatate. 33 
ruooupmtmt ID leract of inaUlmcnta of morlgago, 35 
abero property not cafAlo of conrrraion, 33 
real eaUte ia to be told or purtilMMil, 30 
revemionary interest not sold, 120 ^ 

trust for sale at request of, cQcct of, 152 
wben a tMstoa for remaindennan. 61, 62 , 
lo tail, doclantiun of tnfet of real pr«jpcfty by. enact of, 11, 13 
payiDcnt off of charge by, rlf«i;t id, 62 
termination of trust, by rsifm que trust, 116 

prcaorratioo of nc(^ by truatee. 116 
ri|b(i of imema nktulcd on, 115 

testamentary dkpoaition, entire estata.Tcati^ in intatee under,dlu, 116 
inatniseot^ creation of Vtist io. 13,14 
third party, liabUJU aa constructive traakv, Sr 
proearanga by and agtiiDt, 172 ^ 
timbar, poaiuon of taoaA for life cutting, 62 
poirer of tnistce to out, lib 
title deeda, liaUilit^uf iruataa for km of, 118 
tfustaaa riebt to ooitody of. lOU 
bdgib of, OD parenaaa by trustee, 136 
on sale, tniatM'i tewara aa to, 151 
irade debta, troataa'a uabOity for, lOO 
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TRUSTS AND TBUSTEES-«».«i«i«rf. 

irarUt property, m tn unouat ^) ^ idrtoMd m icsfwol o(, 133 
4nuU-r'a right to iDdpminty on 6arr^ri| on, ir»7 
Iratbftr. nut ne<«tc«ary tu vtliilily oi truH, 12.3U, 21 

. of propcrty> docWAfioo of tnut aftef. rigltti of imuferor. 18 

(«• b(i\v edmI^. 13 

tniat accounts, duty of trusts ns to, 1241, 117' 

iavea^^cUon br Public Tnistcc. 217 
kcofttA by Pul^R TruatMs 218 
right (7 rr4»i 7 «« CrM< k> ifiipfct, 117 
at^nt, rot<imjncntUtutn of i^mploynant of dooo oot orcoU. Id 
aa aynonyiDoita wdh mo, 3 

aTOMianoa of by ebar^ of particular diourosUncefl, 48 
capital anti iiK-onic for yrwn **» eftvt ni, 2K 
cortainty of objccU and aubpict ntaiUr aaaantial to, 17, 18 
obanitc ul circnnatancco aa aSecting aaiitance of, 40 
char^ may amooat to, 18 

umplru ly coMtitutcd vitbuut oomnu&ioatioQ to Uuatee, 20 
oroditon, (or, rli'fitioatiiiA of Mrplua, 38 
duclaralion of. Ste Jitflaratioo of trust. 

dead, power of iDrantiDrnt iMyooJ aiatutory pnvon Boat be autliorisvd by. 

m 

the court vhera no iruataaa appointed by, 79 
fectificaikm and mouation of, 46,47 
d(*8nitioi\.of, 6, 0 

duiliaatiua of property not eibauab'd under ibr, 60. 61 
liiipoaor oot to retain oonUoi vbaru jnconaialrat vrilh, 11 
i'iiM»rermcnt i»l, 44-^0 
rsUtr, accretions to, Uut arising as to, 48 

a<j()uiaitwn aith nntica of trust, eflcct of, 88, 89 

without notico of truHt. eOart uf« 89,90 
pppropriatam M siiCQiScationi of, 141 
t^kkruptcy of tniaUie not aflccting, 93 
con?trBM>o of, trualoca' duty as to, 128.139 
cuata and cz]MmivH of admuiistraticn of. bow obargad, 36. 36 
ctutody of, liability of tniaUic as bi. I2i, 123 
dcHniUm of, 6 

devolution on drath of co intttee, 100, 101 

•nio ^Ua, 101 

(Iwclaimer of oflioo of trust as affseiin^, 86 
duly <t| trustee W hit aod koop lands lo ouliivaUrin, 146 
cjrcution of assuranoca naeoaatry for vratlng. 76 
excirias of pourra of trustees in inl^'n-st uf, 139 
exlrnt of Uwlec's eaUte in, 94— d*t 

following and rceorsrr of, 208 
inridrnts of, 99. 100 , . 

interret of ccstai yuc trmd in, G, 7 
luajis on security of, 167 
Bttrigagv of, poHrrs as tu, 149 
not wpandent on Irg^ esUta, 41 

brid benrfioaUy ttalra ind^b-d, 92 
p(eM.*9aion of, duty of trustoo W obtain, 117, 118 
rights as lo, 93, 94 

prfaerration of, doty of troslea fo take pocasdinga for, 118 
lien of truatea for money expend^ in, 168 
prolits of. to whom belrogiag, 48,49 
purcliase of by trustee, 187-^171 
reooircr appoiQtcd lo'secure, 207 
« of, when appointed, 173—176 
lalatioo of trusta ana dul£a to, 97,98 
re^r aod iraprv/affieflt of, pow^n. 148,147 
•.transfe^on lerjuastion oMiWy 116 
^to trustee, 11 20.21 



vesting of, on cbMga of tenatMt, occcoaity for. 102 
when fotiigly TcitiQg in truatea, 96,98 
not pa«ing oo the death, 101 
(or aala, at i«)oegt of bifteOciariai or trutlea, aOaat of, 163 

( 14 ) 



Indbx. 


TRUGT8 AKB TKUCTSE$-e«HUi»««i 

trwt fnr eoncnrmwc of U1 trurton oocmout to pootponoaont of. IIB 
exeroM of. duty m to. 149, 150 * 

iUtulory pow^ ftfrctlng. iriO, 161 

fund, discrHioovy power ooi •scRteem) MUr poymoni ialotfourl of. 150 
In porU, of fftiluro of ooe |iort> 17*, IM 
ifiveitooBt of, duty of troitcee H k!, 199. 190 
invatCMAti Authoflnd by etMuU fur. 131—193 
peyBwnt into eourt by traftoe, tBfci of. I it 

or. procedure. 177.179 

ncbt of trwl«ve m to. 17.%. |76 
»&« ofdrrrd, J Kl 

ju#tifiel»lc, 176, 177 
tnietoe'i eceU m to nfuned. 177 
outol eouriof, bow obUioed, 179, 179 
firrMil for wbicb moy rmAin urUnreeted, W 
pmcetlute wbm fomfo Simtrign Intereetrd in odmioivUaiion of, U 
bow far ralkl when aneloj^us U* executory defier, 
irKr»mplrtr. wbeo eomplHioii oihI ^xeootion eoBprIUxli 44. 4& 
iolMitlo& to creMe irey bo wfKtived, fO 
UwfuJ objeeU of. 9-5 

money, rrv4u» ^ Iroft'e rigbte M lo juoporty puroluooil vilb, 209 
Jnone of. 135 

muinn with own, trueuVe liobUity, 90.908.200 
peyorot into truet ecroont et lAtik, eOrct of. 90!» 
power of etiomey to receife, I4S 
receipt o^«hi*n cuneliiulin| a oonntruetlvc truii. DO 
tnietfee cannot appoint one of tbeir Bumber remire, M3 
not afleetfti by a Oieehiiner of oOiec. 8.5 

deprnrlcbl on exintenco of bfal cetate in troeina, 80 
object uf. 7 

obKOta uf muat be certain. 19 
obligation ac craatisg a, 9 
power uk the aature of a. 17 
property. St€ tnut cataic 

to conrey. mting of trgat eetab' vndor dcviM upo<i« 99 
irameetioM included in tJ'ra, 8 
validity of, 24 

void for in morality or illegality, 26 
peqicturty, 27 
uncertainty, 27 
« bere for usekaa purpooci 26 
Toidallo for fraud, 2.5 

«bco coTvtrucil an precalory, 15, 16 
«*iiu may crcalo a. 9 
Iruatce, acccptaacQ of ofli^ cd, 92, 93 

acquaintance with tru»t m first duly. 117 

BcU or ommtoQB of. amoobting to a^weacb of truMt. 194, 196 

agCDt may be for principal, 58 

Tnutec Appoifiiai(;fit Acti. appuifitment of new truilNw under 76 
trualoe, appointment of, 66 
auctioneer ae. 

bankruptcy o(yeffect of. 103 

coBseoeeoeot of ofBdl of, 06,07 
death of, effect of. 115 

definhkiD of, S 

d< Km tori, aota coDetitutinK pancp a. 91 

liability lor breacn of Cruil, 195, 

who ie a, 47 » * 

device to, upon tnut to coarcy, vtitiqg of legal eitaie ob, 9! 
diecharge^ cadau nr frwf, 116 ^ * * 

divcIalBier « ofice of. 93, 94 * • « 

dieofctioa aa to moda of beoeOt. 19 

IP ehpow between objecta. 19 
duty aa to conventott, 128,129 ^ 

to tnut, 119 

proper otortm of pcaerv, 166, M * 
raTcniotiarT a^ pcracoal property. 30,91 
trui aetata, 117.119 ^ * 
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m'BTS AND TRt;ST£BS-<»n/i>iwEf. 

truitee, duty b AdminiMiilE Ula trusi, 119,130 
* eniorcoDent ol. to du lu» doty. 128 
«Ute of. 92. 98, 97 
• nitrem of pomn by. 198,139 
failure of, potiUon of Uoit mUit oo, ^ 
iKluciMy pbiitlon of. 8 

for iftlv, 00 pertt^noJ odvft&Uge Tout bo Ukeo by. 99 
gift Ukeo Moolitiftlly by. 92, 93 

Vi, bov fir Uiblo to be tet edde, 168 
bo* eormtituted, 88 
buebonU ea tnirriod •otoe&'i, 37 
iTHbilirliVi doviee end gift oree to, eSeot ol, 97 
ioUrrciU fli cnnrily ia. C 
li^t Kurvjviog. prooMdiogi egeiflit, pertm. 183 
Kmm And mortgigM to, 171 

liibility «»to over trait property oo torraickition of ofBer. 119,118 

for ooobi, 193,194 

k-g*! out|p4fMP And tixu, 99, 100 
(ion*ciMiydiiiwe iriib oourt'e order Ui pey nouy, 88 
tride drbU iod oille on ebiree. 100 
on deviiUng frun elnct laU« of truit, 120 
to ittacbnwni on dieobeying ordet for peyrornt, 189 
piy intoTMt, 191 

ulfeHre ubUdniiTg pnrwtul benefit from breeob of trut, 201 
limitAlion ul linliiltty uf. 108,196 
neniiug of. not weentiel to vibrUty of Iniab 30 
f>ci:<uery to b>Mi(ig of copyboldi by the Crown, 9 
new. See new truetei'a. 
no poreonil eflrinlige to be eougbt by, 121 
1 igbt to defrit i tfuet, 93 

Q of diepoeilkiA of er|uiUble entile not acn«>*ry. Il 

one, where more ibia one, edeat of, 43,44 
p’lwtniU ro<|BinubiUty of, 121,122 
piieeuisiofi iml pit>r ervitton of truet eatite by, 117. 118 

of trui nuio by, ifier deteroiinition of truat, rflrct of. 91 
power of tbe court vbi re not ippomted, 78 
Vi viiy obji^t t f tniet. 19 
ubtYv ippuiatrd tbu murt, 79 
pffH t'l'dingi egiioit, in bia ibeence, 163 
purrbiee by, when ellovod to eUnd, 168—170 
rrlrue of nghte, 116, 117 

rdifl where reuonibly iad bowetly, 19^198 
removil of, liibiljty, 114 
remunerilkm, oot penorelly ouUtled In, 164 
repiir uf kweohold property by, 146^ tiS 
rctirrmout of, ceere «bu» ixweible, UI, 112 
right to dkeUim the right tu eserciee povi*re, 186 
mmbunraeut end indeiunity, J37, 188 
we end bo inrd. 171, 172 
title derde end W cell for tbe eeUb!, 100 
Tigbti ie to eierroing power of ippointfoent ii igiinst wiebce uf rwUti 
fw friuf, 74 

in exerciw ol diecreiionwy pewere, 189 
eile it dnwreUm ol, 152 
by, 180—152 

•ettbig iikle uf purchiie by, 170 

iUnderd of own: retiuirod*!^ u conducting iruit ifliuri. 120,121 
ititutory ioeretmenti wbicb mij be rnaA^ Vy, 131—133 
•urviring, power to tppodvt Sew trmieei. 71 
^•oreouri o^noot dwbifge, 112 
• eniitp eetiff tikeo for perikvlir Uuti by*, 98,99 
who rjiy be,'66 

r*bencfif{iry, lability of ialorctt ol, fi>e breecb of trut, 187 

« on breecb of trul, M * 

eolKitor. 1 ‘xproiH deolMiUon m to nmueriUoa of, efleot of, 164 
ee. clueificiP^oo o( 7.8 

enocurreme of ill oeoeesirv. 123 
cnntribuliop w be4ma, 293,204 
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TRUSTS iSD TRUSTEBS— 

usftvthoriKd ijir«itiiMSl» UftbiUlj <d Inatce returu^ 117, J3I 
UDOcrUintv, tniati void fer, f7 

votd*bUilj pi tnait for, 17 

imeihAUfttttl p fop cety , bmfiodft dttUoftikn of« 6D, 61 

mvcndoQ M 63 

CnwB ikkti w lo, S3 
ri|ku of Dpir^lpv M ta. 61, St 
nut of kJo M to. St 

wbea rwlUAg lo m&doon doviioB or legoloa, St. 63 
UDDeoMuuy prooeedingt, cotU of, uoi oUovod, ISO 
UM. trust fts sjAooymi>ui«ilh. C 
umIsm purpM, trust fur, void. tS 
vscotkin oi oSt^ tniPtM, by, 111—117 

volutbiu rooudscotion. Uieomfkte trwii oafoiood vbm for, 4i, 46 
Toiutf, omplo/Qoat wboio trut fuoik Wot oo mortftgo, 134,1S6 
must DO oeWcted by tnistoe pPTOoooUy, 143 
voodor, 01 IniitM tor tbo pureboser, S4 

opt 0 trustop 00 loW of pormol obottols, S4 
vcstum cieclonUon, on ^poiiitmont of Mir Irasloe, Idt 
order. opplJeotkio for, 101 

01 to Wnd. powor of lbs oouH os to, ICM, 106 
itocb or oboss in setioa. lOd—110 
eoMS it vhicb modN 103—111 
euMlUMvroos of, 106 

pa>t (4, vbera iruitar*aiort^SM olitoonds, 104 * 

c0ect of, ubsrs oomoquoDtui on the sppcsntmsnt of new trusir 
106 

Mt sxteodiog to Seotknd, 103,104 
mode sgoinst the Crown. 104 
power of Cbkrity CummissioAsra to aobe, 111 

the eourt V> rawfce. etteot of, 106, 104 • 
whorw impToporly obUiMd, 107 

tenns of, 100 

where oommittee of lunwtW ordered to sppoint e nev trutiee, 11 
Und lubjeot to eootingent rirtt. 107 
sole or morigeite onler^ 10? 
trustee e iunsUe, 110, U1 

trust property, of, execution ii essuriaoei Diofssiry, 76 
votuntery oonveywnoe of reel property, eSeet of, 57 
▼Qluuleen, wb<vi incomplete tnute en to ee d in &voiir of, 45, 40 
wssle by teuet fur lils, Utility, 62 • 

westing property, duty of trostees where snn^utke pwyebW out uf, 31 

reaeiadenDwa's right ei to oepiUJ of. 33,33 
eecuritiee, disoretioti gives to tnisteee es to. 20 
wife. purehesM by boiheAd in osme qf, effect oC 67 
wonen aiey be w trustee. 66 
whtiag, not neccsisry to veliditj of trui, 10 , 

VAT.UER8 AND APFRAtSBRS, 

spprtisemnt, stemp duty oa, 230,231 

wpprwiset, deffnitkiD of, W 

epfMWiserv. Sm veluen pad sppmWers. 

srtiitretor, diffennoe between valuer end, 226 

suctioaeer, right to set ec veltisr eod eppnaser, 226 

heiliff. county court, ri^t to eci es eppMer, 226 

Boerd of Agmiture end Riberise, powers se to veluetioos, 231, 233 

eouoty court befliff, right to eet •• eppreWer. 286 * 

fmnduleat velaetion, vehMr^e liebility in respect of, 230 

IWevc, form of, 226 * 

Rseruitry wW scUag m vnhsr os e^wliisr, $7 
when uaaectMiff, tA • . * • 

aeglksMe. velnsr's IWbfDly for. m 
psnsTty, in rcepMt ef uastnaped vehetion, 8J0 

liebility of ft lWsB M i vnluer or epprsimt 227 

tteap duty, eawunt gf, 81 

epprsWimwt oi vilMtWn. on, 230.81 
uppceWsMeli eampt from, 81 
iMtovy TstMtWM nbWit W* 81f« 
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VAlXfiBS AND APPRAISSRS-cotiAnw^ 

Tilutiun. eOcA ot iiii^, t2$ 

* iDAy be Ofderea by tbe eovt, 230 

fUmp duty gn, tSO, 231 ^ 

▼elner tbd eppreker, eoBpeUaoy end duike ot, 221 

IkbiJity fur rte^ligeoee, 2|^ 

in r^pe^ of work dooe, 22D 
licenun^ of, t21 
doBoitioft of, 127 

WrVTBR SUPPLY, 

eoeoniBodeiioD worb, cc>n»triHrti<ifl of. 181 

ikfeuU in bcgionim;. onderiekera' liebitity. 200 
»b^ nrpoiify, au 

MOQuU, lletmp<itiUn WeUr BoeH, cd.provuione ae to, 838, 83d 
Qodertekere' duty lo prtpera emut of. 330 
weter unikrtekinp, low eotboritj'i doty ee to. 327 
action, reoovory of wekr rate by Urtropoliten Water Board bf. 349 
edrlud erve, exwUn^ aufip^y coot|ieny in. effrct on ri|bU of mal authority, 257 
wldliiooel lenda, ecqukition by efrwmoni. 100 

edyeningowntra. right to be heeM befur«* Perliamentary O^aniUee. 28V 
advertiaetpeol. notwe to diirert «a(er. 270 

agreenent. supply by MetropoliUn Water Board by, powen, 381,345 
aanuaJ rack*reni, aa to meaiung of, S18 
eelue, bow determined, 347 

jueikice* power to detemuiie. 814 
B«enif«uf,3i4.316 * 

paymeut ol water rate according (o. 314, 815 
appeal by undertaken, te to ortler in reipect oi inaeouro rtaerroir, 298 
auuftflueU, public, eeetinR *4, 2tt4. 265 

aroiUaiba, aettleoent of dkputea ae to lappl^ing Oovernroont buildingi by, 349 
area oi aupp!y, iitnila of, 278,277 

proriaioti for lupply outaide preecribed, 277 
arraan, water rate, reoorery on change of tenancy. 849 

Atturnay*Oanara]. aotiona relatiag to pubUo acoem to well or ckleru to be brouglii 
in name of, 266 

autdkiD clauae, iiwertiuj) in cpeckl Act of water ootnneny, 327 
bactoriologkal examinati<»n. duty of Jfoteoprditan Water Board at to, 342 
. bail and itoi^oock, mearii^ of, 324 

prorkion with ekterik. 384 

lialhe, public, nipply to, undertaken’ dkoretioD a« to, 304 
eupply^of water to, 260 
Board of TlMe, dopuait of local Bill with, 271 

nU'ng of proriaional order ly. 27i 
power to revoke, amend or eitend provioiuial order, 274 
borrowing powera, local antbewitiea eumlying vlter. of. 325,3*8 

Metropolitao Water Viam. off 834, 835 
bnwob of oootraot, cmployee'r Uability fur, 825 
breaking etreeta, notice to be given before, 292, SO 
• puwen M to, 269, 280 

andertaken' UahiUty to penaliife jo reipect ot 194 
byeOawi, ee to fluahiog of aatercloeM, 248 

prerentog poUotioD, 199 * 

, preventioo of waate and nc&aiicee, Mvera, 811 

duty of euiiUry authority m Uetropm to make, for pTeve&ting 
P^ulion. 167 

CambrMke Cnivmtty. eupply of.water to. 163 

o^tal OI water eompa^, pro virion gorenung ime ot, 27], 327 

eertiSeate of Btoeaa U new dweUiBg f* eeoupetwQ. graot ol, 258, 264 

cbaoMli, pcoriakm by afide|^en, 886^ 188 

oiaten, iocludea watee'bq|4,267 , 

poUution cf, poaem qf local dhthmty ia caae of. 185,161 
prov^^ cf, when undertaken may lequire, 324 
pubbe, veetiDi in Helropolk, 167,^ 
of, 'JM, m 

* repair of, underiakefl* powera, 814 

pleanriag « atmA, aepply by katoopohtan Water Board for purpoee of, 346 
oloriag of pelhite4 watanrorha, powere in SetropoUi aa to, M 

wain to powwn, 149 
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WATKR SV??lY—conti»Mf4, 

pip^ »*b0re houm Mppiwl br. 31^ 116 
eommuiuciitioti pip*^ ftiter&ttoa Uk, ooamni t^qnirad* SU 

boto of^Dcovwooi M to. 3J0 

brMkirff p*TMaral fi>r puipoaM of, OMner’^Qr ooountor'i 
n|;bfe««to» 3l0.su ^ ^ 

duty metri^KkitUa om*ncn tnd ooouptfn m to, 3S0, 941 
pruvwioQ ui. 907 
fvpftir ol. liabUity. Si I 
right of owmr or ooMpior to Uy. 900 
*u{»rintoiicWooo of SiytBg. SCO. 310 
•ompuiy, aUtutory, htiiAoial puvrn oordernd on. 397 

irator, Hill to incrmaa copttol of. prufiuo&a of, 371 
roiiuctioo of nto of, 336 
roBpeoaikttoA. dlrendon >d wttar, (vr, S6S 

in|ttry to imwm ■ W«J» tUroogh brooking ain<Ho, 293 
paymooi uy undcrtokon to o«Mra of uinai ond minoroli, SSB 
in reapwi of domago ibrougb Iftyind pipro, 3^ 
prinriploi oppuvbU to oaaaaiing. S6S 

pniriitOQ m, wboro oJ>»iniiig ovnrtt loffor luoi by pumping 

OpcymtioAm 3tt9 

quf^lktn of, lu»w iU«tornuiw1. 362 
rMorvotr, oiHvtnioliuA by undorukon, 366 
undortokon' liobiUty to poy, 369 
water, meonifut of, 364. m 

pr»tviB(i>A to aportol Act for. 363. 364. 366 • 

umtortokon* Iwbility to po^ti* io reapoot of. 266 
wburv UjmIii or atmoM covpuh^ly tokm. 361 
compUirit, u to default to pruvimon of water supply, 346, 247 
jiMPcurity of rworvoir. 296, 396 
rupply of MetnpiiliUn Wator Board. 342, SO 
Railuav atvl Uaoal CoumiHiuiMn. to, to reepoet of lUtoopulii aa Wator 
Ikiard, S4S 

oniopuliory puwera. ar^quuutinn of wator righto owW, 366,366 

eompenaaUon payable wWa kifeda or etnana ittkm uiid«, 281 
purvbaee of watorvorka under, by local aulbority, eanotioo, 

369 

calcukUoo of pnoe, 269 
time limit for rxerotoe oC 378, 379 
conduita, public, mtiog of, 364 
cimarnt, neoeiaary to n^ing of prorUtoMi ••ntor, 273 
iiinlamiiiatton. penaltka in rteprei of, 333, *9 
praroDitoii of, U1—3^ 
cuiitract. breach by emptoyae. 933 
ouniributory place, aa to meaning of, 261 

itpplywf wator |o, eipoMca of, 361, 263 
oi plana and booka of rffereocc. aa eridence. 284 
of cotBf^ajflt and otdec aa to ioaacure roggrroir, liability tor, 396 
county, meanins uf, 383 

cutting off ftupply, liability wben wrongful 331 • 

ncm-paymont U wator rate, on, 318. 819 
ooi a condition precedent to rooorcry of rate. il9 
noUea when by MHropnIiUe Wator ^tard. 367 
puwer u( MelropolitoA Wator Board aa to. 363 
uoJoriaketf’ r^t in oaae of waato or miauae, 323 
wben prohibit^ 320 

dairyman, Uabiiity for miauae of aopply, tp 

damage, cauacd during laying of pipre. oompenaation, 393 

duty of ondertokere aa to, in asorcMuig pofhM, 280 
damagee, recovery by undertakera, 33l, 323 

uodertal^’ Inbility to. on faihue t^aopplp, 306, 397 
debeniure-boldert, waiet ooapany, offextootpi ^wam rbeta etftyiag on under* 
taking, 266 * 

defective worka, u^^Len* liability aa to. 811. lit 
depn«t of Phf9, duty of uadariakera ae to, 388 • 
deviatioo. limita of undertokare’ p^wera aa to, 364 
diveniun of water, oompemmiion for, 368 
dindend. wator compaoy, of, Kunit 327. 836 

deaeitie porpoeea, diiy ^ MeUop^tan Water*9oard«« to aoppty fa*. 887—410 

( 19 ) ’ L 1, 2^ 
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WATER SUPPLY tontinuti, 

doiDictie ptopoaM, Metn»p(dJtAji Wtter Bo*rd oa mgkot kt nppl/ 

muittiaf ol, 301.301340 ^ 
prawn of 303 

of owaor or oeoopioc of dm&iac*how» m to npply (ot, 

MO 

nppi>- for. MO. 300 

wifSrihi no of npply iot poipom otbn tkoo. 333 
iM, a—hhn of 301. 303 
I. di4ln«. prorldoB bj uKk«tek»r». 3S3.3M 
dweUlni'boQM, * nuiMMO in Hrtropolii when oeeDped intb ionficieot votor 

■upp^, 367 

oiot *M providjof with wM«, 350, 351 

wfomoMot of prormiou roUUoc to tupplj of valor lo, 350 
351 

aoioing of. 300 

MW, orriifiotU of fitua (or oooopotloQ. 253, 364 
proTMoo with valor rupply. 363, 364 
rifbt of ovMT or oompkc to daiMCKi lupply for. 300 
osaU, Qnd^rtakm* doty ao to auf pir of, 307, 305 
•apply oi valor to oooopiar. 340. isb 
im evMT anrand to witor rata, 316 
houMO, jolAt atipply to two or iDorr. powari. 362 
•aatoenu, eompgbory acqoimaeat by undrrtrAora, 391 
•apWyn. braach oi cootrart by, oSaMi rif, 335 
ftiMBat, ropin of plani and bMha of cafrrrnM aa. 164 
5ra aitioeiiM, npply hy Uatropolitan WaUr Board for purpoaea of, 345, 340 

ooUida HetropoUi for porpgan of, 349, 304^^406 
plugt, ooat of. bov defrayed. 300 

defaeljra. undartakara' liability. 311,313 
dvTutaa aa to nsmber and poaittos of, bov aattled. 305 
daty of uodartakm aa to nipply lo, 303, 304 
MateopoUi, proriaion of, 345.346 
p ro*law io iUaata oataida Urtropolia, 249, 904, 305 
nmr vorka or DunaUctoriet, 300 
ranawal of, 305 

rapply of water tr., proawoa for, 306 
dttinp. abaco<v of. aa nuUanro, 363,363 

nfplevt of, liability of Metropolitan Water Board aa to, 353 
•upply by Metropulitan Water Board* 361 
fouUikg of valae uy gaa. peudtiea, 296 

pratcntion of, pover of uodiwtakeii, 397, 296 
fuonUiDa, public, rcfttag ot In Metropolit, 307.266 
gardaiw aa aSectinw aunw aaloe. 316 

vatariAp of, not dos>aatio uaa, 9C9 * 

na, foubBf of water by, paBahwa, 398 

OororBMnt buitdap, dwpuiaf aa to npply to, aattkaont of. 349 

booaa -orar. Sat o vnar. 

bydraubo prcaauot, MatropoUa, aopp); lor. 344 

inquiry, m to inteoded oooatraetioQ of vatervorka by local authority, 258 
inpoetor, daOnitioft of, 304 

inautfkiiaot iapply,.aa auiaanro in MatropoUa, 367 , 

ioioi boarda, eape t wn of, bov dafrayad, 362* 

• formatioiL for purporo of coamco aui^y, 264,365 

tiipply* pronano of two or mcro dvelUag'boMi with* 253 
joatka, mnnhf of. 376 * 

jnUoaa, povar to detetoina ** Table," 314 

poteva where obvplaiat made aa to naccanty of reaertoifi, 896 
bndowMn, n|hta aa to water, 345 
iaiid, aequiaitaeQ by Meal aathioritMa, povara, 266, 256 , 

edapaebiiiby 5rriiwr|fcna,of valmwki an ateawfli io amaniDi aompanaa* 
tteW»2U2 

addifiimaii aaqaMhion by amaaianttMO 
eoapaciaatim vbw aaapoMcriiy taken. 361 
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WATXR 8UPPL7—MiMflA 

Ludi CUsM loto, AppUcttUoft ^an Uob or itmai wopvMly ili 

imcporMioA to pm ukoM oHar, f73 
Uron;, vator m lubjMt ut $9 
touto^ of watorvorki bf k)^ povwt, W 

Lm» m 0 oureo of nmfij of ItoM^poUUa W»t«t Board, S36 

CofMomoof, n^l to appotot nmbar of MrtrapcJiun Wator BoanL t%\ 
lioulod owaara, oootHbatioo to axpCAMi of vitax Mipply bj, 202 * 
fiaot of oaaocMAU by, Al 
rtobta to rtapact ol vatar, 240 

UmiU of dertottoa, proviaioo aa to. 204 * 

lupply, unuortAkera may be authociaed to auppW to bulk. SI3 
loca) Aot, tocorpotaiiun of WaUtworfca Clamat Aot, 1047, to part to, 27A, 270 
povera relat^ to mtonrorka obtotoed by, 2M. 270 
aatbmty, aegoiaition of toad aad water rifbta by, VA, 200 
appUaeUeo of water rereaoe by, 320, 3^ 
berrowtoi powwt wbea aapplyiitf water, 323, 320 
oraatnetMe of rtmrroira by, 20f, 260 
duty ea to eoadltiott of water auppty, 263 
expeoM of water au|^y. bow buree by. lOJ. 202 
exteruuoe of powete o4 300 
graot of parUamentary powm to, 200 

aeaaini of, 246,343 

Botice by, miuinnf owDor to proelde dveUiog-bouae with water 
Mpply. *61 
to lio«ae«owoBr. 247 

power aa to eupply ^ water to added area, 267 

com Don lutotog-buoMa, 242 
oo Mo-eompbaooe by owner witb notloe, 240,242 
to aid water eoaanawf to oompletola ee to MHroprdiUn 
Water Board. 343 

provide water aapply, 264 * 

aapply by aeaaare, 2tt, 204 
to outaide diatrkt. 201 

proviaioQ of water auppl/ by, order, 246.247 
teeoeecy of coH of providtog water supply by, 261,262 
rigbta aa afleetod by enatoM id water eumpaoy, 200, 267 
local BID, abatreetiOD of water from river propoeed by, duty of ato&cUru com* 
DiUea. 270 » 

depoiit of copy with Board of Trade, 272 

papa on promoikm 2^ ^ 

oppoeiUon to, 27] 

Local Oovemmeat BoaH, approvalofaavaoureeofiapplyofUeirQp^Un Water 

* Board. 337 

oomplaint aa to Meiropulitaa Water Board'i aupplj to. 
342.343 • 

powen aa to obJecUona to reqairainenta, 263 
• eopply 41 water, 246, 347 
lodotog*bo«Ma. supply of water to, 263 
LoMOtk 8a Mairopolia ; MetropoliUa W*ater Board. * 

Gouty Couned. aequisitton of water supply by, poaem, 200, 207 
powers to reape c t c4 water, S«7 
mains, eoanexidb witb. pmviciofla^ia to. w7 * 

Uyinf of. I6». tM * 
pnvaioo by MetrcrpolKaA Water Board, 330 
msndaffios, order of LooafOovmmettt Board eoforced by. 247 
maiufaetoriea, provtsioii of fire.^op near, 216 
maaefaetorng purposes, supply of water for, 200 • 

maps, deposit on promotion of looal BiUp270 

udargroniMl works, of. keeping aod depoaB of, 280.287 
aeaann, nroly by. e^sa aetOT. , 
meter, bin ca, provision fo^ 117,116 
penalty on toierferenee w^ 204 
recirter of, ea utdanae of amount of watoe Msomed, 204 
ripi of entry of nndeftnkere wbare supply ot, 210 
•upiil; I 7 , la Mabofplk, 140, Ml . . 

cba^ for, 347, 340 

oviaida Ms^mmlii, pewesa. 282,i04. tn 
lor aofrdo m a at le pnrpoeaa is oaoeUy by,)U, 313 
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WATER 8UPFLTwm<»»«^ 

Mti^ iwnihiii on ifitarf«rentt wHk p^pos or, Si6 
MeiropeaiA, ocqointioa <d wfttrr nppJy io« powcf^ S66, 267 
iMOiEciCQt mtcr supply &UU4V* ia, 267 
' proTontion ol puliation in, 207 
TMtu^ of VUcru'ortt in, 267, 266, 

RetrupoliUo Water Boanl, mcouoU of, proTiaioiB as to, S2$, $36 

borroiitnf powon of, 334« $35 

clw|p« for supply Ij, 346—346 

roaplaiiii m to Rop^ of. prorkwBOi $42. $4$ 

to Railway and Canal CoQmknooen u to, 
34$ 

eoartiUitien uf, $31,332 

eouBoUi barlnc right to appoint taotobon of, 331 
erfatirm of tukinf fundi oy. 335 
cutting off iup|d^ by, notioo, 267 
duty aa to cbrnural and bacleriological examina* 
tioiu. $42 

paym^U mto and oat of tba water fund. 
$34 

tup|4y for domretie pnrpoaei. 337- 336 
to raguiatioAii pm venting naate. $46, $50 
report tu Local Gorermarat Board, 334 
•atabUshiDoat and lunita ul supply of, 331 
riaminalion of supply of, pruvu on for, 34], 342 
nnera] powem of, $33. $$4 
liability for negla^ of flltin^, 353 

on neuloct to supply Uit doneatic puiposai, 
330 

now aourea of supply c4, approval of, 337 
jiOKiar aa to cutting o6 supply, 352 
proviaion of mains by, 336 
poHty and auffickney of supply by, provisions, 341 
taoove iy of rates by, $46. 346 
rrpaynent of loans by, 335 
rij^t of ratry uf ofRom of, 351, $52 
sourcra of supp^ of, prorisioni as U>, 336 
supply by sgroeDeot, powers, $44,345 
Dietar. $40. U\ 

for publw porposfa by. 345, 346 

trade and non>iiocar*tM; purposea by, 344 
$46 

of fittings by, 351 
transfer of chalet to, ^$3 

obligatioi^p tu. $32 
powert to, $32 * 
stafl to, W 

Btook, Mas ol» 334, 335 

tnfnca and minerals, oompensatioD of ownaci of, 266 

inapeeiion by aodertakera, powers. 266 
notka of iatantlon to work, owner's duty as to, 367 
passii^ of, to aadsrtakers, must be by porebati'. 266 
' relatkm of udrrtakart.wxth odners aitt bcouniers of, 266— 
266 

reatrictsQBi on working cd, 287 
when ovnar*! right to work ariaaa, 267 
miraaa, peaaHiea b rsapect of, 3W, 323 

statpU^ proviaiona aa to, 321, $22 
Model Water Bill, terms of powers grtoted usually conUised in, 274 
sonicipal co^ratioo. aa water ooapasy, 256 
MW bouBe% provis^ Vit^ water anra^, 263. 254 ■ 

M^ocMitio pufpQMl, eiteoC of rfuT to be somtird for, 112. 31$ 

* tvpply bv Metropolitan Water Board lor, $44. $45 

Miiea. by Mstropolitaa W#tar £oard w Sntention to^aaoH to naw aouroe of 
aa^. 3S6 

owner or oocujdae Mon bying oomaonioatioD pta, 300 
f^reoten of 6iQ nlillnt to water undertakings, 270 
eaoaitmia^ppft srhiah givea to kovae-owwr, 246 
atantioa to wo^k nioas sad mantnk, ot owner’s doty aa to, 267 

. ( aa) 
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WATSR 8tT?PL7-«omliMMA 

notice loeU Aotboritjr, requiring eiraar to proTtd* vtter rapplf. 161 
non'COfflpUeaoe vith, wbea leqturing voTtiice of weler ■mtA 
248» Z4d, 261. 266 

requtiW bdcve pro riri b n el order Dade, 272 
reqoirlnr boofo-ownor to provide emiar eapply, 247 
rood eutbority. lo. vipbre^og op itreeU, tilk, 299 
odHoct. ebmee of weter fitting ^ 962,263 

ia IdelropoliA ««. 267 

362 


of. 



objectwa to proviaioD of water luppiy. beeriflg of. 262, 263 
oeoupier. dwoUiAg-booep. of. right to demand water aupply, 3()0 
Metiopolk, datf ae to oommunieetiou ppei, 339, 349 
right to lay coeRnonketioa pipea. 909 
oSenoce, alK^wiag otbon tu take water, 922 
alteration of apparetua, 322 
faihire to repair apuratua, 322, 262 
fcpQling water enpply. 297 
iojuring apparatua, 224 

Jnterfveoce wfih w*i>rke of other undertaken. 294 
aalicioua braaob of ront/aet of anreice by empkiyeo. 326 
puliation, of, under Watervorfci Clauaei Act, 1247...207| 292 
«n»iigfaUy t^tng water, 322, 222 
miim water, 223 

ouUidc daetrict, aupply i»f water to, 361 
utmhargre. rr^orery ui 321 

owner, cuodiliona upon « biob notkw to proride water npply may be given tu, 246 
definiiam of, 247 

dwi'Uing'bouio, of. right to demand water aupply, S)00 
Mvtrop^^ duty aa to communieation pipea, 3M. 240 
rvlaw t*>, in rcapeci of water rate, 24H. 34U ^ 

right Xt> lay conununicaMon pipm. 909 
When Uabln to water fate, 310 

owfwn of adjoining pre^ortiea, right to be beard before Parliaraentarv * mttHtee, 
389 

v>afiird Urtirrreity, aupply of water to, 222 

E iriah counoil, power to atiliee weUe, epringH or etreama, 260 
arliatnrnt, practice aa to coopulwiry jmTehaee of water underUkinn, 269 
Parliamentary Committee, rirbl of Mjuming owwHa to Iw beard befure, 329 * 
Ijarliamrntary powera, area tu aupplr utvfrr, 276, 377 

grant W 1^1 a«lb<»' itiea, 309 • 

nature of. uaualty gi nted tu undertaken, tOH, 209 
•aoctkio required cm poreba^ of water worka by local antboritj 
269 

paverernt, meaning qf, 31(k 

<»wner’i or occupior*R rigSt to open up. 310, 311 
peoaltKi, liability of kfetrvpoUtan Water Board to, Jq reMpcci of oonditioo of 
eater. 243 * 

on waste, mieviie or cootaminateon of supply, 22{, 323 
recufery of, 324,326 

undertaken' tiability U reaicct of ouoipenaatioa water! 996 
^ Oft failure to supply, 200 ^ 

e tWQ-enmplaiice with proviak« aa to Ireeking 
Rtrerte. 2tK * 

wrongfully enttine o6 supply, 321 
percnlaiing water, remody fir interiereace with. 266 
petition for redxictioii of water rate, prooetan, 229 
pipes, communication, ownert* or ueciHUfta' right td lay, 39 
ioterferfww with by otber andAakm, 294 
laying of, extant oc aitdertelcm* duty a/t^ 3(p 
fadora by nodertakni a^ to, Jtarfljty.' 
mcraOy, 252. 260 
Id private lancU. powers, 290, 391 
^blk Mracta. poawrs. 291 a 

local aotboritv DO power v>Uy a addM area where company ssiste, tdl 
idans. copice as emeftoe. 224 • • 

oerreetion of mlsdsteription in, 222 
deposit with clerk of eonnty oonooil. pfcnUoa fir, 182 
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Imsx. 


WiTEB 8UPPLV-<mAii««i 

pi«s«, bfpeeiioa b; cM «l ^nty maeil. 20,2$i 
peUnMptt, by*>k«» to prewi, 299 

eMii| of v»terworkit in Uetr^lii od ooeouni of. 268 
ofieoM under Wet«fwncto Omee Ait. 1847. nmouatiflf to, 297, 896 
'powon of load eotharitiei ta reepcet oi, 26S, 266 
prmotioB ia Metmpolie, 267 * 

MtiMJe MetropoliA. 297 
oadertekm* povm to prmot, M 
pmcribfO. oonetcwtioB of. 276 
prcHure, UebUitT oo orgt^t to ati n UiB, 606 
' vnter id vaim. of, proriwiD m to, 261 

vben eiri^y fi’t deowtio inrpoeei. 302 

pHvAto ittpronnenteipewM, provira^ nier rupfdy lodwrllinf-boiiK oberfo- 
4bto M, 260 

Uade. Ia/uv of plpoe uadv^poven. 200, 291 
itreete, leyui^ o> pipn ^ m 
proOti, voter coapuy.», Ufflit of. 327,328 
prottiioAAl order, by vbott mede. 272 

ooaer of pf»v«n gmnUd by. 276, 274 
eontente of. 273 

pubbeoMoo Ao<j eoofirttotion of. 272 
porpoM for which orbikble, 271,272 
poblie purpiM, water lopply for. 803 

pubUe-bciuAA. beeiiof Aanoal Tobefo^pvpom of water rale. 314,316 
punpt. puhlie, Tcetinc in Metrupoln, 267. 268 

(Hit4^ MetropoliA, 264 # 

purohaeo of vaterwoHw by local aatlmity, 268, 269 
quarter muom, dednitioo of, 329 

petitioft for fedBelkta of water rate to, 329 
Reilvay Aud Caukl CvamoitwiMn, eooplAint in itwpect of water Uoord to, 313 
railway purpopea. abAA water need for, MO 

rate, bAMi of, 313, 314 

expoMA of proridiAg water buroo by. 201,262 
rateable raloe. Metropolw, huw dctemined. 347 

vben tbe bMw for aeMMament to aaUf rate, 318 
rrbatoi, allowanoo by Metropuliun Water Boanl. 340 

wbcre water rate paid by owMr in lleiropnlM. 348, 349 
refroabmeot raterar, nature of w of water br, 340 
•rrreoval, payment ci water rate in eaw of, 317 
mit fur eerrice pipaa, ondertajcen' rirtt to cbarga, 308 
reacTTo fund, pcpvvioe for forming 328, 329 

Dooetruolion by kwal authority. 257. 288 
faihirt o( uidcttahm to remedy defeola ip, 296 
imeounty of, complaiot ae to, 29$ 
liability of nndetUken in reapoet of, 2^ . 

public, Ytetion in Ketmpolia. ft7. 266 

Otttaida Hetropolia. 364. 28$ 
repair of, atatutory {ibtiaiom u to, 2M 
raeenna, apMaaikm by boa] authoritka, 326, 327 
right of entry of oftoen of Metropolitan Water Board. 361,362 
rrrera, attraction of water bom. duty of oonmittee Hitting on Bill relating to, 270 
autb^ly, notice to, hehn braakinc ■tmfec. 292^2*^3 

•upcfTwioa of. wbera nndartaben hn$k atreete, 203 
ro44j|. 6u atreete. 

nirM diatrict counoU, power on proeidoa of ctand^pea, 263 
seoitary autbiwitiea in the Metropolk, wbat ace tba. 267 

« authority in tba Matr^w clorinc powera on aeeount of poUutiock, 268 

« duty to make bye-lawa aa to ^torago of 

Vater, 383 

p a BWtantioe d poUutiog by, powen, 267 

« • ^ of waterwo^*!^ 2^, 268 

net iua pipea. alteration^, eanaiot raqtdml 311 > 

beta, of, woviaioa aa to, 310 . 
profM6f,3tf ^ 

wTibam of, right of onr or oaeapiar aa to. 909 
laatltr. owleftrfiw* ri<bt to cbar^ 308 
•bdcea of witar oomp^, aa aobjaot to onetioA oUuaa, 327 
wUl bouam, nndwtekace* dadf aa to m^plymg, 997.368 
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ImBz. 


WATER BOFPLY 

9pm$X Aci» ci WftUrvQfki Otjorn Aets lo, t7i—S76 

4m of ittpplj uadar, fft, tn 
omna of powert «dir, pn?iwo& (or» t77 

proriaiQa 4i to ceartrnoiioa oad ^ wttennrti und«r» ^ 

r% * • 

ijnw pmk mMffi poMi to «tSii4i IM 

■t4a«fia2 ordm, oppUeotna to ioe*! BQblwvp«oiiA| voter oDdaiUkinfi^ M, 270 
fUftdfi»pe« pQ**r m tml dirMet oooDoil whm providim, 

•Ututo^ outtpoAM*. fto4oei4l povwt ooakmd oiw 927 
•tock of V4itr ooaapooy. u aobioot of 4uoik« ckure, $n 
rtopeoek, dsftetiTe, andortAkoi* lioUBty, 111, 212 
atma. 44amiD4Qt of oompoMiico oo l4kio|. 282» 283 
ooBpmotaoB vban token oompakonlyt 281 
eorrecUoD of ■iedmiipaioft rotoUM to» 283 
diveiiioo vttkooi iiiiin|i—ilkin. 2nl 

poiiib ooQOfiii'i povor to «Um, 184 
rtma4> rnMinj of, 27o 
straei cleoQiia^ npply for, 909,904 
definliiAO of. 278. 281 
•tmti, bmki^ up of, fowtn, 258, 280 

dofMljTe workf la. liok^y ol uoderUken, 911, 912 
kjiM of mp» in. poirefB, 281, 292 

UobOfty ol undtrtokm M to &m*phica 4od ttopeockt in. 91), 9)2 
prinW, loyiiif M upm ia. 298 
proviiion of liro^puip leu 904, 905 
rainatoUiDcnt on conpbUoa of vork*. 299 
itrikH, omplojee'i llobUitj on lo. 925 

•umcoory juhNiotioo. ovuk of, momy of peoaltlw and d4jn4ra before, 924.325 
f^a^onnution (Helropolii) Aet, 1686, oppliMtioo to MetropoIiUa Woter Booed. 

lupfort of voter molaa. povere. 

lupply la bulk. onUide limiu, uadortokm noy, 919 

ovimaiM both, notun of eu&ply for Purpoee of» 901 

toiik, poUuiMQ of, povon of wou ouwvity oa to, 286,9C>8 

ThoM, oa aooroe ol auraly of MatropoUUo Wotar Board, 936 

i'titmnmj, rmt to oppoiat amber of MetcopoUtoa Water Buord, 99) 
tiva tlfflit for eterciw oiouapuhory povnn, 978, 279 
trade, lataHveiKO with, through bnoking atreeta, coapeoaotton, 292 
purpom. eiUfit of right to be nQWifd for. 912,919 

aupply by MetropolitoA Waiar Board for, 94A 
outride MetropoUa h *, 280 
tunaoli, neoaiag when uoder atreeta, 9) 

QHdcmouQd voter, no rigbu at ooouaoa lav ae to, 288 

u^ftpkara' poveraaa to, 288,289 
vorka, leepiag and d^vii of ai^ of, 280. 287 
undertairera, duty ae to aeeouata, 330 

dosage wbda eiefcUhf povert, 280 
to pctmda watenag pleoce, Mina aod cbonanfa, 985,288 
bterfenDee vith vorka oC babUBy. 284 * 

UabfUty oa failure to reoedy defM in reaertoir, 2^ 

^ nfuaing to produoe booka and popera nlaUng to finance, 
928 ^ 

to eoiDpemte iDiae*ovtiort, 288 
pM ooopenaaikn, 280 
meaiui^ cd, 272,276 

perliaiMnt^ povert vauaU/grtatod to, 288. 208 
powa ae to ooBatruotioQ of eompaoialacRi rceereoir. 28C 
deriatmv Ufauta of, 284 
preteDtiOD of fiM^Wof va^, 288 » 

* vaete or lupaee, 922 • * , • 

o4 ectoaotoQ 0^ 258 * * • 

prota c t i op of, oa eairying out otder to reepeet o2 renrvolr, 290, 297 
pufpojto of aupply 8y, w a 

nlettooe bHimn ovnara of mtoai m cakiento vtih. 28 A *288 
ri^ta ae to toylw pipee nodtf prxfate gmnda. W, 28 J 

for non dofliwtki puipeeae, 112,9J9 


«« 


on toOnn it ovoar or ooeoptor^to^pSf^ aui 
vorla of o onet r u g t wo vhkb nay be eanttod by. 
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T5D1X. 


WATER SUPPLY-^c^iOiiimA 

oaderUkrn^. tnWi'tng M Tved in WftlanroiksOuMt Aet, 1647...t75 
unwhoknome Mp^ly« IkbiUty in ^ 

wftrRbou^, *BPp(y Mtare of. 2A0, )D1 ^ 

vftthhouMa. Bunfj of vmUr lo, ondorUkon* diMroUon m lo. S04 
vMta, MetmpoW ptofiiioru 4g%ibAt. 649 

renUtiou of Motfopoliten Wotoi Boord u to, 349,350 
peoftltiM i& wi pw t 4»f, 393.923 
proTMioQi io fwpoct of. 264 
, lUtotory proviwDfw fur prefonitrijg, 321 
mtof boofdo. vUtotury pnvera to oiMUtule. 209 
bgtt. " ciftorn '* kflolodes. 267 
okoeta, Awfainf of, powora to ra^Ulo, 249 
company. dcAmtkm of. 256 

duty aa to acconntt, 330 

financial po«t»a oonfwrad on. 327 

Biunkipu corporatioo aa a, 2M 

protfctioQ of righta of axiatin^ 25A. 2S7 

iJcovitMtA Jor forming rraam fund for, 936. 329 

reduction of rate of. 329 

ante of urwloftakioff by, powora, 356 

conaQmer, meaning of, 336, Ml 

eiaminer. axaminaiioo of UottopoliUa Wator Board aupply bv« 94l| 342 

fitting*. abiHwa of, aa nukance lo Matropolk, 267 

fuotl, duty of tfetropolitao Wat«r Board aa to the. 334 

baduatwr'i right in rvapnet of, 245 « 

mainii laying of. 399, 2&) 

aupport of. rigbta, 299 
metor, int^Hrrenoo «ith. pfoaiU*. 264 

rffktat of aa rrMo n oo of amount oaad, 264 
pnaoufo of, 261 
proirutkm agalnat fouling, 297 
purchaao of rigbta in rrapeot of. 346, 246 

rata, apptioatbm of tha Bammarr Juriadktion Acta to rreoTwr of, 310. 32(1 
baaia of. 313, 314 

catrulatiOQ wbera bourn aupplied by common pipe, S19, 316 
rutting off aupply on non^payamt of, 318,319 
daUa of pajmeet of. 310 
definition cd. 276. 319 
duty of local autbonty to obarga, 263 
bin of meter noomabW aa, 317, 318 
Uetropolia, baaia c4, 346 

rebate alio wad OA payment by owner. 348.349 
paytDOftt in oaae of remorat, 317 
pomoa liable to pay. 314. 3)6 r 

power of raral diiteKt coandl proriding aiandpipe to charge. 263 
to charge, ^2. 263 
priority cd cha^ lor, 320 
prorbaoii of etpeoae of au^y Out of, 261. 262 
. recorery by MetenpoUtau Water Boari, 348 
dr. 316. 319 

amaia on rbaage of tenancy, 349 
tomediea on aoD-payment oi. 316--420 
aUtutoty company, petition for reduction of, 329 
when owner liable to, 316 
when baaia the ratea^ Taloe. 315 
rcQta, power to agraa aa to, 362,283 
rereBue, appUeawn hr lo^ aotboritka, 326, 327 
rigbta, acquitioo by meal antnoritiea, powen, 256,266 
aupplyVamiait^ W Loodon Coonty Council metropolitan borough 
<ociwil.9b6,287 • 

;cbi^for,3li^l « 

conmtMe of. duty of local ^Khority m t^ 263 
diranioQ of ttraain for of. rigbUT 246 

docoaatic pn^con. for. 299, 300 
duty ol4ouM>o»ner aa to, 347 
eipetna of, bow borne, 281,962 
faiiMto p^for. nndiitekara* ramedy. 306,309 
for tenw^l oonaaavtaoo. 346 



Irosx. 


WAT£R SUPPLY—eonh'nMrf. 

v%ter supply, most bo pon And wboloAottw, 860. 890» 300 

BO(ic« lo proTide bouio witb. eondiUom, 847, 848 
objortioA lo prviiHO of, grotaruk, 858 
or^ Oft kicol Authority it* pntTitlc, 848. 847 
pRuHiei for foilun by oodoftAken m to, 306 
powwo (d knl AuthorittoA to pmridr. 8M 
proriiiofi of dweOitig'boQOO with, 848—8.^)1 
purpooet fur which poworo mAy bo grAnW. 860 
of, rigbU « aaderUkm u to. 890 
rif Ufc of owiutf or occupier of dwrU]n8<h<iuAc In dcmAiul. 300 » 

BOv bokwoiBe. lUbiUty ia resist of. 8iU 

wrongfully obtAioing by Affisi&g pipo to ondcrUkon' pifM*, oOraoo 
of. 383 

Qiulcrt^ingi, treA of fuppiv of. 876. 877 

cfueor of pom* groiitcri iu rtopcct of, 877 
flAtutory proTiriom of powon grAnled M to, 874 
vAtering pUm, provkioD by undcrUkon, 866, 836 
WAtorwoni CUqmi Act, 1847, AppliMtkm to undorlftkingA 874 

davkaon lolo groapi uf rkmwt. 876| 876 
iiworporAtiuo in p^ of tpodol Aeh 876, 876 
oSrrM uiKWnti^ U* puflutirm on^r, 897. 396 
1663, Aj^lioAlwo of. 876 

wktfrvorke, eonit/ootion tod DAinlOflAnce of. provkkmi aa tu, 865, 266 , 27H 
defioitioA of. 254 

leieing or puithAiw by IocaI Authority, 266, 809 * 

liaiitiNi u«i4rr A righte M to, 846 
iraning of. 876 

public, venting in Mctromlk, 867. 268 

ouUUk Hctropiftk, 864. 866 

worbi wbkh undcrtAkvn lUAy eioeato in eonitnicUon of, 879, 860 
wclk, prdilution of, pewm »f Iuca! AUthfWiiy in oam of, 866,26^ 
pOAcr of pATub councUi to utilke, 866 
public, vretiof io Metropolk, 867, M 
out^ ]ietn>pi4k, 264 
viwki, prvneiun of Arc plug ocat. 306 

WATKKS AND WATKRCOUItS^ 

AbnUiction uf wAter, Umitod nw« m to, 487 , 

r^tA of ownon where PMMgo *•! 6ib Affected by, 487,486 
rtpAfiAn owncr'e riglit of, 426, 486 
Accew, Und Abutting oo river, to, interfe^i ** vkh, 396 

ri^U, 333. 394 
OTorbpping vmerHe Affi^tiog right of. 438 
pAMing over olntruetioo to oolnin right uf, 428 
whArtingcr'e right el to, 481,488 
where ImJ nut in cuntAct with VAter, 894 
ACoretioD, Accm not Affected by. 394 e 

Applicatioo of docitirkc of, eiteot of, 368 
AA Affecting owBcnhq* of bed of noodkUl river, 306 
effect on Ic^cbAricteriftka of Uad, 3A3 • 

o»ner«bip aa Affected by. 361—363 
public rigbU aa Affectea by, 363 • 

Act of (lod. eectpe or overflow through, non-liability of kndowrter for, 453,464 
Action for AbAtemeni of ^troeiion, prooediuo, 404,406 
acti of ownerebip, exAmplei of, 369.370 

nAtare of, aa pro o f of poweerion of fonebore, 369 
public, not evidence of puemd/m Oown \p forcebore, 370 
AdairuotTAtive pAriih, bow for rorenhotp vnthio, 382 * 

adveet k enieat, intentioo to eonatruei harbour <g othce worka.pf, 416, 

AlkAli etc. Worki itegnlAtion Act, 1006, prercntiofi offpoUntiem ^ndor, 468 
Aoehoriog in the Thaaeil rigbia cd, il^ • • * • 

tidel wAtereoonve. m. rights of. 401 » 

Artillery rengee, of boniuUrict of, 375 

reguktioB by bye kvi when orw M or ahoft, 874, 3^ * * 

Atlomey-GeiwvAl, Action for ibAleiDent of obelmotioB At bftiaie >4. w4,406 

prooeedifiA by ImaI Authority witff eoMOt of. 418,444 • 
k eeaea nf polhittoo by, W 
bAlkit, power lo dredge oet of the ThAmea, 40t;itO * 
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Ihdix. 


WATKBS AND WATEaC0UB6E&-CMl<Mi^ 

hftllMi. MDOTtl frvB ibort, probibitNXLcC, 
binka^ripftrua owner '0 Vi nktt, 4M 

eUiulorj dotf to ■eintoin, 457 
>^***^*g qn foiMor«» oxtfoke of ri^t •• to, tfC 

BO g«or»J right of pablie m to, 376, 376 
tqnktion bv bool outfao^tieo, 376 
ri^t go Ewd bj cortos or p i ooe ri p t ioB, 376 
BoehiiM, tbooeiog of. 377 

bcoooQi, ThoBifli, oa the, crectioa tnd 410 

, bod, BBuUng of, 3M 

noo*tvUl nrer. ^oof of owiwnhip of, 397 
Bovd of Trodo, oocwent of, (0 bpe*lo»t rogukting orUUery ot rifle rongee over eee 

or ihore, 376 

f xpeneee of. U BohiAg prorkwool order, oeenhtr for, 416 
powor to preront twaovol of beOeet or ihtAgle, 363, M 
pvwen where herbour eutboritf eMWtreeU worke without required 
eoonnte, 414 

•operrwoA of worke outhoriiAd bj proriiioool order by, 418 
boondAfiee, fudJen ehengei ae not afleoUag, 362 
bye*kwa, povcr of Tbeom CDoeerratore to make, 412 

proTentiM of polhjtiofi, for. power of See Fkherke CoBBtUeefl ee to, 446 
reguktioB of ertUkry end rue ream orer eea ot ehorw by, 374,376 

bethiu OA foreebnre by* 

raoee of actioo for poDutioa 01 water. 436 

Ceneterke CUueee Act, ]$47, proTkiooe for prerenUng pollutioa under, 461 

change of oooree of rtm, right of Dorigatioo on. 407| Urn 

chaoMl known and dr 61 ^ rigble ae to water flowing underground in, 430 

unknown but defii^, rigbte aa to water flowing underground in, 430,431 
ri^U ae to water flowing la, 431 
oktem, Mcape of water from, liability, 456 
iiich»daa water-butt, 446 

ooUkion, proririona for prevention in docka and porta, 369 
reguktiona, aa aflecting lakea aad poob, 399. 400 
ComiDkaioeen of OMtoma, power lo requite areettoo of watob*hou« and boat* 
houae, 416 

eoBponaatkek. when right of acoeae to land abutting on river k injurioualy efleeted, 
896 

eondoct of pkuitiff, m affecting aotko for pollution, 435, 436 

* ooomt to pmeoedioga in rte p e e t of poDutioo, when requtredl, 440. 441 
c<toMiU, required to worke tn harbour authority, 414 
coneervaDoy authority, ae to deftoition of, 390 

of porta, reguktioo of, 367 

nowera, baring, duty of, 406 . 

Cocttwall, rigot to t^e ouu from foreehore in. 379 

wreek In, 379 

Cuunlka Paktioe, right to wreck ii^ 379 
county oonrta, powert in reepe^ of river poflution, 441 
of Durbo, meanuig oc 366 

County PaktiBe qf IhtfhaB, thk to foreehore in the, 366 
Cro«*a, duty aa to agaioat aacroaohinanta of the tea, 3S2 

* grant ^ foiealm from 3^ 367 

franchke of a port by, 365 , 

righti ia **eoir' bebw low* water b^ by. 360 
' • length of poaeoeaton of foreehore to eetablkb pcoaBWon agaioat the, 370 
owDinhip of aoil of porte^md/oM in, 366 
prerogaitve of, in vnmk, ^ 
prieJjkrie titk ol, to fcceehote, 863 
ppublk aeta 00 foteahoie Boi note of tbOj 370 
rigbU in tarrrtori^ wateve. 880 
wMB peri toUtaunotfba created by, 388 ^ 

• ouBom, right to bathe on fbrcqhere gaked by preeciip ti oo or, 876 
deBigiw. action for Injoartbo aod, nr ^oBetton. 436 
right of nparka owner to build, 439^430 
,, d ain gfo m woeb in tha HBUMi, mbr of, 409 
ddh^ BMni^ol. 434 ^ 

depoeH ol gooda. ttia ol whirflngB cu. 412 

deierita, eo appUeatea br wnfmaml ctdar for ooflotnutioo of harbour or othiv 
4W • • S 



Inix. 


WATIBS AKD WAT£|UX>0KSES— 

dfTi*U<m» fno pkiv by hirboor Minority, 414 

ci» 414 

Dmo, rifbt to tm Md fro& hrmhon In, 3?9 
Dmm m Aft*"**** Aot» 18M, pnTeatMB ci pt^aiicn vndv, 4&S 
dircnion, ripanno orar'i H|bK 4S8* 429 
atma, ot, riglU tortntrain, 429 
doftba. eowtnietwn of. povM, 412,413 
dockyvd poft» dadniiloo ot» 3M 

UaiU of. 0?d«fi in Connofl node m to. Mfl 
powen cd Kinit’e Eotbour Voeter i&« 9M, 390 
MTonUon of ja, powi, MB 

Rfuktion oi. W 

nnovol of obaUuctioiia in, powora. 390 
eeth from. po«on, 390 
ftctt4a4 in King's labour Kmm, 93K 388 
dredging of tbe Thoa^ eiUiuQOO of poven m tOt 406 

pow«n M lo, 400 

Ducbj of Cornwall, ri^bt to formbon witbin tbo, 364 

iMoaiter, title to foreabore abutting on Uadi of, 304 
duea, port, right ta tnke^ 388 
anaearnt, aoqiiwtioD over foroabore. 373 

priribga of watering enttU m m, 100 
eaf eadrop, acquUitiOD of right cd, 467 
f ncfoarhmail of tbe ac*» aa aSwting property in land, 362 

duty of tbe tbown aa to. 3H2 
• aubiect aa Ui, 382.383 

erwUoo d groyim aa pnH«ulioo agaiuaV, 383 
inuat be Impororptlble, 362 
Mcapa of water fann eiatem. liabUiW. 466 

Undovner'a UabiU^. 453. 454 

BOft. liability wbon atond under lUtntocy antbority, 46i 
fiacal port, definiUon of. 585 

power of CMDmiiaioDoi of Cnatona aa to, 386 
6 ib, abatractioa of water aa aSecling psaeage d, rigbU, 428 
prot4«otM>o d, geooraU}*. 447, 448 
Babene*. pollution of. itatulorT preraoiion. 446—448 
Bebing riula, regard to be baa to, in aaerpiamg right d oarigatka. 400 
fittiAga, liability of lUtrepolitaa Wat« Board tor nen*repair of, 445,446 
flood water, laMOwnor'a liability loc direrting, 466 
lowing water, property in, 368 

forcabnrOi acquisition of Maemeota otot ibe. 372 • 

acta d ovnorahip aoountuig to poiiwiwn ol. 309, 370 
coorla baring jonedictioci over ttw. 561 
definiiiOQ d, 361 

avidcoM of titJa to. aa agalpet trtapaaaar, 371 
grant from tbe Crown. Si^ 367 

d. extent d, 906 • ^ 

public ri^ta aa aflaetod by, 568 
wreck aa aSccU^ right to, 860 • 

bow far witbin an adnuniitratm pariab, 382 • 

leogtb d poaaeaaton to catabUab poseaaory t*»U againat Crown, 370 
nangatisg rigbla over the. 372 • 

paaa^ ovar tba, eitUt of miblie rigbta. 373,373 
p^^‘ng on gnat d ouoor. 368,381 
pnaomption aa to, on grant d wrack, 366 
prod of poaaaaaioo of, 368, 369 • 
peblk acta on, w4 avtdaoM of pomcaaion by Crown. 370 
forcaboroi rigbta in grar^ atocm. and yad on, 378, 879 • 

reepaet d aaawead and abeil^oo iba, 377, 558 
d inbabftanta by aaDetaorUJ aaegovgr, 373 * 
ovar, m prare nU on d%BUBl^373 , s * 
abootiag over, Iktaat of ri^ d, 974 

^ aalara ofcr{bt ae^alrad, 373,174 
tidal narigaUa river, of, owuMibip of, 92 
tkla d Oown to, 30 

iibnei in, bow mtablUbad U\ 386* » 

to in the Paktbata d Dorbam, 30 
vaatiag d in tba Doabko d CnwiO Od LnMoUr, 364 
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furMlt^re. vonb \md ia ftant M7 
frftnchiw port, DAtur« of, M4 

graat ^ Uu Crown, 385 ^ 

wTtdi m, 179 

, gM compooy, tinbility rwAp« of m vwhiau, 443'—444 

poUutkm by, pow w of MKrupoCun WoterBowd m to,445,446 
* perenikto of, 443, 44SI 
grant, forcabore, <d, wo^lll uonl lA. 367 
gravel, fonebora, oo, rigbte in. 378 
'groyne*, ceeetion of, povvre m to, 383 

C uttm, aUowing aetrr W faU from, m a oaieeoce, 457 
erbour authority, lM>rr>uing pou’ere of, 430, ill 

o*aiplet»un of work* by, »iren ami dulin* on, 414, 4 IS 

eoaeoDU required to imrai of, 414 

constructioa of werebuuM* by, 414 

drfiQjtioe of, 390,413 

deviation f(r»ru plan* by, 414 

d4JCuaMoU to be depimtail by, 413 

ineorporatioa of lUt^ite* in eptriaJ Aei of, 413 

liability for non*rrpair of port, 391 

power of local authority to aiut, 416-^430 

porebaao of land* by. power*, 413 

nght to statutory cWm* for u*e of wharf, 423 

neurity for loan* raised by, 421 

works wbieb OumiaiwunMi of Cuitomi may re<|uire of, 415 
pofMtruction of, power*. 412,413 * 

maintenanea tM repair of. kiao* for, 430,431 
Harbour Master, King's, powera of, 389, 390 

vfwtirw of dockyard port* In, 388. 389 
hsrU/ur tt'wter, power of the ’Jaamfw Cuneervator* to apj^ioiot, 413 
harboun, ncdld^ of. 890,430 

S '‘ i<»n of, proventMQ oC 443 
tivoof, 359 

no property in toll uader. 369 
bigh'Waier mark, dohni(K*b of, 361 
highway author]Uc*, r%bt to take stone from foroihorr, 379 
house'bot^ OB iltaM, aanilary conrenwocee on, proruiom, 431 
amn^rcertiblp. meaning of, 382 
ifulioiahle nuisaace, pollution of watsc aa an, 433 
tnfra noNcriw’is OMiacung of, 309 
injunction, aotiOn fee d^agos and. for pollulion, 435 

dimolved after suinnee from pollutioo mmdied. 437 
when granted in action for pollution. 436 

D(»t granted iffaiost local aotboriir for poUulion, 437 
'* injuriouely affecting,” right of aooese taken away* by works under l^ands Clause* 
Acts may be, 395 

intererpiMB at lou/ca, riparian r>wtter'* right* a* to stmrae, 420, 437 
irrigaUos, UM of water fur, riparian owner's right* a* to, 436 
ielAud, duty of riparian owners of pert of, 371 

title te, wnen arisiag In several fiehny, STl 

the eea, tidal water* or rivare, 371 
when changwof ownership ooouri a* to, 37( • 

juri^iotioo, court* having, over fombore. 38t 

* tidal navigable rivvrs, 395,396 

” knowingly permits,” mwdng under Riven Pollntioo Prevention Act, 1893...438 
knopn oba^l, water fiowing m, r^bts of ripariao owner, 434, 426 
Kaown,'* aeaiuag of, 4)4 
King’s Bacbcphr MMter, powers of, 3d9r 900 

veatiig of dookyaid port* ia, 388,389 
lakn, oolbaop regubtioo *% aSmting, m. 400 • 

narigatiqp ot 119D * < *. ^ 

o« ac^ip of soil of, principle* applird, 399 
land Diauuge Art, IMl, prevention m pdfetion ander,A51 
* »lnnd, Moheev ^ hnrbov authority, pov«»i 413 
kadi^ptoee*, 11^ s^ on th^ power to erect or lieenaj, 416 

npen bents, of moIiM riven, right*. 399 
kadoatier, dinenon ok Sood^Mr by, Unhilitv. 485,456 
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UndtiiriMr, UftbUity for or ororSow of w&w. 40—451 , 

Cl«uM Arti, f^ht of 400M> m by woHu ooibnriiOd undor, oon* 

pciuotion. 305 ^ 

Ltt CowrTODey BoArd, jurUdiotmi of. 440 

lictnco, botAin^ noeUori* fgr. 3T7 

lien. tthArAn^. of, on drpotit of 423 

lioitod ou’tiott. bArbour, uf. right to ohAryr b«n on rrUto, 421 

toodjog. ngbtr m to, oo tid*l VAtareOQMS. 40) 

ksAAi. jkiwi>r of bortwr onthoritr to ohuin, 45^. 42) 

iocol outbority, OMwUnoo ^ pub*tio body bj» outhowrd bv provUiiMvol order,418, 

410 

po«nt ia owe of poDDiioa of weUe, 444,445 
pnctice wboro injunetion to Kotrvn HuchArgi* into tower onught 
Afoinet. 436, 437 

foto of iolemt on Iona poynble by borboot Authority to. 4)0, 
420 

a uUtbin of bAtblng on forrAboro by, 376 

I'n iHrmpeUed by bAodAmiM tn remedy puDution atiUAOoe, 
437. 438 

txoii Goreramoni Ro«rd, Mnotion of finMeiol eonditlrm in pmekinniU order Ur, 

419 

«h«n poDotion pmcmdingi rtquiro cumeni of. 440 

locke, right to build. 407 

London Ojunty Omnril, diitv m Ui eavm, 449 

iuet gmnt. Iv*w titU» p^trd m am id. 366 * 

low'WAtor tDAfk, dcliiiinon of. 961, 362 

gnnt by Crown of eoi) brio*. 360 
wbAt ie, 3r»9 

aendemuM. wbro UjcaI eudvirily ooffipi*Ued to rrncdy nuiucvoe from poUutloQ 
by. 437, 438 

menor, peiwing of foreebom un gmnt of, 367. SM. M) * 

iBAnufACturing poUnliun. promitKAof, 430-44) 

(inifAedingK in rMpect id, 440, 441 
pgrpoere, nghte of lower proprietor wbiwr etroAn tteed lor, 428 
Uelropi'lie, prevention of fouling of water by gae in, 445 

nrdlulion of «oUe m. 445 

EotropoUtAB Wotor BoatJ. Utbility for non*repAlr of 6UlQgt, 440.446 

pnwen in rrepcct of nonUmination by gaf, 440 * 
nime and minerobt, Oows rigbta wbrre under the •«», 360 
uwner'e rigbi W draw ofl iwtcoIaImii: water. 428 
aiiung p<i)lutttin, oBeoee <»f, 440 ' 

pmcoodingi in rrmet of. 4t0.441 
mooring Tomebi alvogsidb nvrr banhm rigbte, 99i, 390 
natural inland vatortounM. extent and nature of rigbU of pubbo oror, 406 

* * pmttt<i<m of right of navigatiiin un, 408 

right of towing r*n« eitcbt uf, 407 
ciarigahle. meaning uf, 191 ’ e 

S ' ta wben nrer made, 398 
Q river eeaM* to be, 39). 102 
narigatioA, ahatemcot of olwtraetioo to. 404 

cbenge of eoonw of rim a* affeetrng, 407. 408 
natural inErul watortogrete, rd, 400-^12 * 

* on, protertmo of right of, 408 

obatnjctioo to, aa naiaaMe, 403,404 
right of, OQ tkUl watercouraea, 400-406 
om the fomb'we, 312 
ppHaetion cd. 401—406 • 

fiOQ'tida) river, aocrvtion aa aflectmggitle to bed 398 * 

nature uf ri^t of naTigatfon ed, wbra enlabligbrd, 3D9 
navigation of, poblic r^U aa t^ 996 . ^ 

owDMeto ^ aoii rt^ fmomadon, 998 * , 

proof or ownerihip rd bed of. 397 • 

to*«(ig and kefbag righta on, 3|9 

ootice, intention to cmatnet pier, harboor, qw, a barf or Jetty, of,* 4 16, 416 * 
required aa to bya*kv refulating ^JSoj and. rife rangre over m oi 
' ibora. 370 • 

requiring diamilaoaacr of dieeharge o^vaga toto IVuum, iOO 
Buiunoe, aUoamg wilor to fall from eavee or gutteevaa a. 4$7 
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nuMDoe. odieUbK polfartion ctf v»t«r m «a, 4$3 

* MTigirton. lOft ample* ol obttmUa m. 403,404 
port*, io, ran^j for, 307,188 ^ 

obftruottfR, ftbiiteBMni o£ 404 

M BTTttWff lA DAWmIjIb VBtiMt, eSjfkQplH, 4(0, 404 
Breetiaa oo cb>np*t horein^ 403 

< aitiiil w*(cn. 00, reooTol, 407 
Bovifobb wot^n, io, bow outboemod, 403, 403 
right <d notigoUoa in tidnl wBt«iooQr*ee. 403 
ripnmn owoor'* right* in rc«poq4 of, 428 
ttnnm, in, mutt not c4U** injorj, 430 
noiunl, ittoornl w. 4M 
TbniniA on the, rotnumt of. 400 
wr*«k aouting. dutj of owner, 404 
ofaM, Th/mm, reUUng to tb^ 410,411 
or«r0ov, bndownor’i Uftbilit^ in respect of, 46S, 4M 
or«rlnppiB| rrM*l, m oflecting right of iooew to wbnrf. 433 
owner of o dnck.*‘ deOoitum of, 413 
PnUtiA*c« of Cbewter, till* Io foreebor* ia tb*. 885 

jMoobk) porpooe*. ineoiporttioo of bnnk mmJ bed* of riten in perieh for, 3>8 
pMWkge over loitdboro, pubUo ri^U, oitont of. 37^ 373 
pnadng oror obttraction, mht ol %com 483 
ponnltie*, offence* oa the TjUme*, (or, 410 
polbitios of fiiborw*. on. 447 

u% ttebork*, on, 447. 448 

percoUting wnter, dkiinoiioa botwm itam and, 496 

injury ewsed br. when rwt n groand for d«in*gi*fl, 453 
podutkA of, rigoU u to, 438 
rithy M to. 43(1. 431 
|H*re, oonetewotwfi of, powm 418, 418 

TbnMg on the, power to orect or Ueenro, 410 
pUn*i depottt by bftrb^ aotbonty, 418 

dertotloB by hnrboor nntbority fraa, 414 
poQating U^iid, eewng io Call or flow into any atoeam, offeaee, 440 
pollwtkm, aoqukiiioa « rigbl* a* to. 452, 458 
ii an iodietahle offeaoe. 49^ 
eombined act* oaoeiog. 453 
eoodoct of pUintiff no dcfaooe to aoiioo for, 435, 430 
bow far permabla, 484 
aaaaing of, 438 

pfOiQripijTe right ** to, not kiat by noo-tiaer, 453 
jrnnwmnp in rotpect 440,441 
protectioe ol tea Dabrrim fro^ 447,448 * 
raa>i^o» for. 485 438 

restraint of riparian owner a* tg, after aale, 458 
riparian owner'* right* a* to, 434 
nrora, of, lUtutory igohjtstion of, 438,439 
aitary diatricti, u, povon a* to, 4^ 444 
ataiotoig nrohiUtion a* to, 433 
stfoaoi, of, from minca. oboes. 440 
water Oowing in unknown channal, of, 481 
weUa, of. Metropo^ ^steoyon, 445 
when Injunotion gbntsd in oaw of,^30 
pdflli, eoUirioQ regnlationa a* afiectiagi 890,400 
nsTigaiioD <d, 890 

ownmnhjp of aoiiof, principlg* ^pfred, 390 
MTti ereailOB ol a, 865 

dosa etasideraiioo tor. wbea ariaxDg. 886 
ri^ b> take, 388 
8ieal,de6ciltio«oC885 * 
m fraochAae of a. anat bf thn Cmna 885 
ffaeanga tf. 384 ^ 

Btture of, be a franchis*, 384 • 

, ga fra wt * in a, bnv rotdi^ 387,888 
Totl ofrLoodoa Aotbority, *Tp#*»*^ of, 405 

a » powers 405 
Uadtod. 405 

port, owneoUp of «ilo| a, 853 
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protaoUoa of rigbto ia 4 ^ S$7 
r«ttoT4] of wTMki in a» dotf 4ad power m lo, $87. $83 
tepiur of, duty u to, SM, wl 
right! of grenteo of, 380 
ka^4te,393 

•tetotorr provinoM u toVepdr ^ SOI 
tolb, ri^ to ui^ 388 

powMion, fureihote, of, eet! of ovDOnUp womting to, 300, 370 

p OMwi oi^ title, length nf poeeMiioo of iormhore to fcUbloh Mlaet On««, 370 

pveMrlptWQ, ri^t to bttbe oa lomAoce weloed by ouaioni or, 378 

polhito Dot eo^ovoa by, vhm lo)ork«e, 4fi3 
•ojl bfkjw low-wMof turi MquM by, 380 
title to wTook by. 881 

privet* herboure, bomiviAg powvre uf beHiour euibority on eeouuii uf, 421 
prooMdin^ ia reepeet of p^uiioQ. vbo mev Uke, 840,841 
yrojtf d p^wdre, right of rating orer foreuovo le, 873,374 

to take MAweed, ibelk, itone, grerel or lend u A 377, 
378 

proprietery ri^bi, weter. in, grMt of. 808 

proepocUre injory, mey be ouneklemi in eetica for polletion, 487 

proviiioAel orw, eieuteiire of publie bodiee eutboneed onder. 41A 410 

conAmietion of. 418 
rontmli of, 417 
depOfit of oopy, 418 
4 kpiiiili reoui/td on epplweiioii for, 410 
kerbowPiito otbor ooaiimotkin fittim, 418 
power to coaitnrt herboun, dooki, pbti or wbervoe onder, 
418,413 

miHciioni on meking. netove of, 41A 417 
right! whiob nuy not be tekoa ewey by. 4J7 
■eoority ror Boerd id I'rade «ipenet« tmims niching. 4T0 
■tetutre vhlob bey be incurporaled in, 417 
iuportMOQ hy Boerd of Tn« of vorki eutborind \>\ 118 
publk body, neeniog of, 419 

right!, pent of foiwibore m effeotiag. 308 
Pnblw Worke Loea Commweinoere, Iveoi to berbour eutbority by, 420, 421 
parity of veter. right! nJetiag to, 438—483 
retM, right to levy for om of wharf, 428 
reeeoaeble eoioynent, riparian owner'# rigbta, 428 
raoedii^ tide, aa affectug pnipcr^ in liBO, 3^1. 302 
ncvpueie, property in wMer in, i$B 
refoae, prolubition of pollution of riven frocp. 438, 438 
repair, port, of. provUioaa«e to. 390,391 
etorage wattfwvrki, of, righU, 488 
ride range!, marlung of botuldarin of. 378 

Rgulatton by bye>U«i wbtm over lea or ebore, 374, 378 
riparian owner, duty aa uwnet of part of an wlyid, 371 
gnot of water by. 427 

non^tMT of. right! by, effeet rf, 428 » 

origin of ri^t! of witter flovue in known ebannr!^ 428 
parpM fw which water may Ini uaed by, 428 
quantityaof water to whieh entitled, 426, ^0 
right 1 ! to abetrActiofi for ordinary pnrpoeen, 428,428 
diversioci pf itroam. 
to build. 429 

rave banka, 468 . 

right! in water flowing in aknown cbaonel, 424,425 
river, acoow froto banka of, right!, 39J..394 * • 

where land not in contact with, 394 
bed, owDMiidp of, 882 * • 

ebange of oowree oi, u affecting wavigatipo, |07, 409 
grant cf land abwttff^ on, e fl«\of.398,W 
pollatmi by d^haiM of eefage. oSenee, 439 
prevMtioa of poUutioo of, 438. 439 
pabbe right ci nari^tion of, 39t 
righfa wfiwo aade navkaUa, 398 
imwing mbWah Into, oSenca vf, 444, 445 
titleto wlandi ariiiBgin, 371 * 
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riT«r. wbefl ^tinp ^ ^ uvii^ble, Ml. 99t 
Rivin PoUatM VftfmUem Acti, power of eoontf coiM uoder. ill 
mbblih. Ibroiriiig into jirtr >* itreom, offen^, 444. 446 
niAniof weMr, greol of right to. 359 
eele, m eflcctitu to 494 , 

•elmuti. proUcuott Don 449,447 

mni\ on toraebore, in. 379 

lendUok. Hvet. in, right to vbea Q&coraring 1 kv witer, 972 
wniUiy totboritg. iutict in n*p«ct of p^uticm, 441 

wbeo deened knowingly to permit ” >ewEM to flow, 439 
prooeedii^ mey only be token by, 449 
eoQveciencce, prorUkm oo booeeboeU on Tbecnee, 451 
dieiricto, pivfentiofi of pollution in, 443 445 
•e* SAherke eooQjittm. power to nuke bye*bwi for preeenlivn of pollution, 448 
proteotioo froa puUulioo, 447, 448 
title to ubndi eneing in the, 371 
eeeehore Stt foreebore. 

definition ot 361 
eeeveed, rigbb in, 377 

eecurity, oiponjei of Boerd of Trade before rneking proewiooel order, lor. 410 
hint rftieed by berboar eutbnrity, 421 
•ewege, eeueing to flow into Hrer or itroMn, offeooe, 439 
diw^berge into TheiDee, pnibibitka, 45U. 451 
poUutiiMi by, duty of krai eutbority to preeent, 443 
eUiuiiNy pr^bitivn ee to dieeherge mta etrram. 433 
eewen, dutin of eenitery eutborilira in reepoct of.^1 

pollution erwing from ootHow from, priotior, 430 
•belli, no right in public to Uke from foreebore, 377,379 
ibingU. preventioo of remove] from ebore, 383, 384 
•booting over foreebore, eoquiiilwit of rJgbU ee to, bow eoquired, 873, 974 
, eilont of right of. 374 

•bore, doIIuUm of herboun from, prevenlioii, 441 
itBuggut^ rigbte over fortebure to pramtion of. 373 
•peolu Act. berbour eutbority. of, ineurporat ion ul itetutee in, 4lS 
epeod of veeeela, IliemrA, on iif. 411 
•Umei. foreebore, on, rigbu in. 378 

•toragn of wetor, not e aiiMmce when under itotiitory euUwrity, 459 

rrneir of eofki in cmneotioik wHb, poreri, 4M 
•treem. dietjnctioQ Det«‘crn pDrookti^ wetet end. 439 
diveraion of, how fer porRuekbk, 428 
interveption et couioe, rigbU, 426, 437 
obetrurtion mrat not rauee injury. 430 
owoerihip of eoil in, prtsumptioa, 396 * 

permitUnu polluting Uquid to flow into, oflenee, 440 
polluting by dixherfe of lewige, oflnoe, 439* 
ripenen ouuee'i right to dem. 429 
throning rubbdib inl^ offence of, 444, 445 
uee for meoufectuhiig purpuet>», rigbte of kwer proprietor, 436 
•obrnt, title to foreebore eeUbliebed by tb^ 3GA, 356 
Buiiken tmicIb, Thnmce, in the, poweci u to, 408, 409 
•lufeco vdlor, rigbte ce to, 432 
XeddiagWa Luck. »w« to take b«lket bekw, 409,410 
temtonnl veteri, tkown rfgble in, 300 ■ 

noeboring in the, rigbU ot HI 
Coneemnoy, eofewoement of dotm u to pollution, 449 
power to IppMflt e berbour oeeter, 412 
mM bye-kwB, 412 
• powere ^ 408 

prooeedina w to poUuUofi to be tekea by, 449 
iran^ J powen of, extent of, 4Q6,406 
CUM mg wgede iB.'detT ee to,*45l 
dieebi^ of^eewege mto, pfubWtka. 450,* 451 
dnd|inf of the, eiteneka oS power* M t^ 406 
peewn, 409 

erection of beftCune^B the. powen, 410 
boueeboeie ow, prbeieioo of ranftnry convenkoMi, 45? 
kiproviog the oonm of the, powen, 409,410 
■ewningtae pvpen cd eoneemoey jurkdktioQ, 406 
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WATERS AKD WATKROOUHSBS-MiliiiwA. 

Tb»fU(«, QftT^tioo ot Mikufiiy (vrv, 405 
oSotkCflB rfktiB| lo Ibe, 410,411 
pkr* 4nd l«Adiog plM» ob tAe, pomn m to, 410 
polLutioa <4 tbe, Uutirtf of Th^f Gunum^UBv m b>, 4l 
powvr to dmigr out uf iba^ 400, 410 
public rightionr tbeT41l 
nsoTAt of obftructionc in tbc. 400 
np*ir oi dacttorou workc in tba, 40B 
tovti^ patbc on tba, 400, 410 
fpwd of vweltoo Up. 411 
lunkffi v««ob in Uw, povcn m %ft, 400.400 
tbmwing rubbuh iuto TbuiMi, ofimoc, 449, 4&0 
tidftl oavigibla riTtf, courti having loriiidiciioo Oftf, 390 

AefioJlMM) of, sol 

ineorpr«%iioA nf bnukt atul bade In a pafbb, 390 
o«Der»hip of bad of, ^2 

foirabm of, 302 

rigbtc fK)t amountinf to oirDfrU)ip of fortaboro ot, 302 
of Uaiiiag on fortabon of, 303 
tuwmg righU in, 303 

walorcounw. niUncinK) of rubta of uvigaUtm on, 401, 402 
kiaUing and uuCniiing righta itn, 401 
natlgation on, naluro aod oxUnt of right, 400 
ohetriiciuici of right of mvi|{ation on. 402 
obMtrw'Umii««. aa nuinanm, 403, 404 
right nl anchoring In. 40i 
malm, Utta to wknda ariwns in, 371 

thW, enrrMebnent ami renoding H, aa affecting prvportj in land, 3Ci, 302 
tolb, port, tiffbt t<i Uke. 3Hb 

akn OowTi e«nn<it errata, 300 
towing, natural inland waUratiom, on. rlghta. 407 
palha, lliaiiM. oa Ubc, repair <4, 409, 410 
rigbu OD nuQ'tidal rmra, 300 

tidal navigable river, 393 

town, abitraetkin of water puqioaaa of tupply tn. riparian ointee’a righle, 42* 
UeapaaMr, avKkneo nf titln U* fiwvwbura ai agaioH, 371 
underground, water Sowing in km;wn ami delbirfJ chaiinol, right#, 431 
uninterrupted oacr, righia in water acnuiniil by. .UUi 
unknown channel. |K»([utio& of water wwing in, 431.432 

rigbta u to water Oowinir in, 430. 431 
unloadiAg, forrabura, on. wbf^^ penniaubW. •'* 3 

right# a# to. on tidal wateroowra^, 401 
usage, right# la watsr rDav«ba acquired by, 33'< 

title to soil bck>w g)w*wat^ nark arquin>d by, 3(V 
vcaaeb, pollution ol btehoun fituu, preventioo, 442 
W^ca, right to wreck ia. 370 * 

warebouMi, power of barbonr aulbocfty to construct, 414 
water, flowing, when right eiiiA# in, 3^ ^ 

grant of proprietary right# jb, XS 
in recept^le, property in, 358 
rigbu of property in, estuot of, 338 
water* butt, cistern loelu^ea, 446 

watercouriea. poUutioe a. powev ^ local aotboKtice aa td, 448.444 
wateriog eattle, privilega a# an eaueDcnt, 360 

Watennen’s Company, proUiction as to landing |4aer# marked by the, 410 
Waterwwki CUuaeu Act, provisiona against poinaing of water from gas under 
442.443 * 

weeds. TbMMt, in. da^ of pamn# cutUng, 451 
wain, erection of, a# moacting navigation, 497 
we&a, poUotioD ol, ip kletropolif, prerentioo of,^U5 

powen of loc^ aulbority, 4^, |4 
wharf, remuneration for dba of, 422 * • 

right# of harbour Mtborily.to statutory charges for uaaPof, 428 
wharfinger, deposit or gooda with, uen in mipcot d, 422 
liiUlity for i^j ^ U^fa, 40.424 

foods. 01 test of, 42l« 

K to(ecoemof,421 
" meaning ed, 449 
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WATERS AND WATEAC0im.S>3w(nUiiiw4. 
wreck, ckim hf boodred, oenur or (own to, 380 
definition o^, 880 

* pent M tfffiOtiQg nc}ii to foreebore, 880 
ol right to, e^t o(, 880 

UfbUitf ftM wUebiip, dut/ u to. 40* 

UTigebU wetort, lu. dul/ d oii>«r, 4(4 
penofift eotiUed to. 379 
prtnnptJcn m to fombore on gnot d. 368 
nmoval in port, dutj md powm w to, 387, 388 
title bf pTMeripiion to. 381 

, writ d <d fid doHMVw, rigbti artinguiebed b/, 882,401 


VV BIGHTS AND MEASURES. 

** about,'* w tern uaod in aicMorement, 461 

evidoricc u to aprcial Deuung d, 461 
$M, eUodtrd one d an, 466 

additional itandardi, duly d the Board d T>ade ae In, 4r4,465 
*' adjaoent," noaoing d. 463 
** adimning." meanrng d, 4112 

emaada. laodar of. plea ^ ia adloo ondea WaighU and Ueaaurva Aeti, 490 
apoihocariaa weight, ariicWe u4d by. 47(1 
appeal againat eonvictjon. right d. 496 

QQdar yeaanraa Act, 1908...487 

traa, naaaurai d, 468 

** aa the erow Olea." ntaaniog oA 462, 463 

aioirdnpeu weight, ariielee which nay Ut sold hy.^TO 

'* hi the eama more or kaai" aa (am naud ui aiaaeurcoMtit, 461 

Board d Agheultora and ^eborioa, com raturua to bo ruMle lo« 4D0 

powcra aa to aalo of hrmnga. 4M, 487 
Trade, approral d bya-lawa rrlating to lalo d eoal by, 463 
daty aa to imperial atandarJa, 406 
* tbe naaaurvnant d aWeiricity, 490 

azaaiflatioo of pattcnia by. 477,476 
ganoraJ power* aa to atancUnb, 477 
power aa to ioapcotorii, 474, 473 

to depcart eopiaa d metric ttaodarda with ioapeotor, 473. 
474 

make regulationa, 478.479 
. rdereooa d diflorcscaa W, 479 

regtilaiioiM d, altcct d. 479 
ataadartb. ouatody aod Tcrificatioo d, 466 
Mtora d, 464,463 

bulk, aala d eoal io, pmviaiona reUtiog to, 481 , 

bttahel. oapacity d a. 4d6 

KyC'lawa, approval by lioard d Trade, 483 ^ 

ra^atioQ d ulo d coal by, poven, 4tt 
capacity, meaeuna of, 408, 469 
caw. apint, markji^ d. 493 < 
certificate, granl to inaptetor, 474 

Uabilily d inapactor acting without. 476 
chain. KtaodaRl length of a, 468 
ohatdnm. capacity of a, 469 ^ 

Qty d LoadoQ, ulc d hay and itraw in, pfpviaioni, 490,491 

fm remedy, |«oec^nga under Waighta tad McMarat A^ t>o4 afiaoU&g. 496, 

coal, byc'lawa tvguUting tbe aala d, power d local anlhority aa to, 483 
oanying for aala," what itfooeU to, 483 
minaa, impooUMi d weighty mcaaiam and weighing machioca tuad ai, 480 
proviaido oi, weighing maebiaaa by local aotbority for weighing d. 482 
■ala ID bnlk, proviiioBt i?Uting to, 481, 463 

Mkropolia? pcariaiooa, 481, ^ 

d, dyivarf d wdghtrtiekat om 480. 461 * 

mmp^ of areaa where 1^ Act tofidantlyprovideaaa tothe,484 
power d inipa^ rebUing 10,463,484 * 

matotery profitioaa aa to, 480 

ihdufnrr pro^iaiona whfca wagH paid acaordiag to w«gbl d goUan, 479, 


*«|hlDg aoira'^weighigg d, pow«t, 488.461 
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Mil, vcj|kuctf. vbm «oId b; mU, 48} 
ean« sUmm wflbta for, 465 
coapqlroij lue ^ ntMonn ia 409 

cAOTioUoft, pabliMUoo of, potf to Offler. 496 
ocrn, quvtcr of. moinlng Si, 469 

retuTM to bo modo to tb» Boord ol Agricolttut ood Pi«h«fei b rwport ot« 
490 ^ , 

veigbiAi br miikr, provuioitf. M, 490 
** oomct vricbt,^ mottiog wbeo ndomaf to bono tod cmJ fobkb. 463 
Monty ooosal, roinbrnoomt ci loeol iotbohUct hf, 41W 
court, power to refer diepotco to Board ti Trodo, 4T9 
OoQ MooioiM Act, 1906, appro) ogiiitft ooaebtion undrr. 467 
cron (Dcoourti, dMtrvrtioa of forfeitod. 467 

folM, penoHy in rcopcci of, M 
fee* 00 verioeotion ood making of, 4S6 
make e4. proruiooe ai to. 465 
power of loipector ac to, 465,486 
prrcoMhtjQO of oJcr of, wben ohamg. 487 
mk of oerrinn by. 464. 465 
TenBeation oi. 485 
w)irQ Irgal. 4^ 

Crown, power an to eae cd tbe rortric ryeUn, 470 

cortomary airaiurea, tiro ♦d, illegal. 47U , . ., 

delegation of powere, conferring «d powm on weal autbonUei m to, 4 • 9 

diaputec at to weight of hay and ctrow, pruviaioM, 493 , 

dram, nUndard weight gf a. 466 

drngi, weight under whicb aold. 470 

datici. oiraaaro uced la reiprct of, 409 

cleotricity, reeanttenent of, duty of ibr Board of Trade ac to, 400 
e&amination, apjdieaaU (or port of incpector, 474 
fiemptcd areac, power to make u to of ec^. 464 ^ 

factory, prorluioru where wagec payaWo hy weight in, 486 
falM w^bta and maacureci powMuon aod uacr of, 471,480 
feea, eiaoiaation, on. of pMtam by Board of Trade, 478 
•tampi A£ of weigbU and nMaruroe. for. 476 
▼eriBeation and making of nan metwroa, rm, 466 
Bneo, application aetder Cran kfeacorec Act. 1906 ..467 
foot, etaadard length of a, 468 

foreign country, weigbu and neaaoroa under eootnoi made in. 409 
franebiie. pronwon where town poiM uri<U'r a, 497, 498 
^Ivn, aa Uiia of mearare of eapaoitf, 460 « 

mode of uting aa a meaMire, 469 ., . -«« «- 

gaoging of Iktuor eraBrli^riglita of Lord Jfa/or o4 London aa to, 403, 404 

grain, •Un'lald weight U a, 466 . ^ 

Ending Men, duty of milker kaepln^ mill (or tnirpOM of, 460, 490 
bay and atrow, drlivery of twket on aalc of, 49S 

dieputoa aa to weight of, prurtaiooa, 403 
fraodulert increaae in wagbtV. pr^ibctiofi. 403 
mariieta aubjcct to pro?ick>Da relating to. 493 
pruaHiea in rc*ipeei of weigbiiig of, 491 
proTiiioaa aa to tale of, 490.491 
right cd buyer to bare wriglied. 491 
M in Otj S( London, proriaiona, 490, l91 
contract aa to dedveiT of atonea of, 469 
heaped Bea«re,a8e of. iflogal. 470 
berrmsa iaapeetWR of meaoarea relating to aale of, 46u, 486 
•cW of. method ol. 464.485 * 

Imperial ata&da^ potrod, aa a ataudard of w<agbt,<463 « 

* huiaof meawiroof wol^t, 498 

^yard, aa of meaauroi 6f armband length, 466 
aUndard iseacore, M • 
alandarda, ewflody and e^goatwo of, 466 

^daUoa of Byrd of Troda aa M, 468 
parUajMntZy copiaa of, 469,486 
**111 or near,'* owamlng of, 463 

hkflh, ■t 4 adard length of 4B, 466 • • 

BipacUon, wdrtta, meMum and watgbiag ma cl u nw , of, 476.476 
* ^ at B*cf* 460 
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iaipootor, ftctiog ouUide ditinct, provifioa m tc, <73 
4 appoiatinni af, 474 

t<M)gm«4Doe raqoired on, 47& 
dopoul of eopM of meidc fUado^ wiib, 473,474 
* Uulj M to tml ioroporuon, 467 

sUiAplng aad Tonlwatidn, 473 
^ OB ttomping wcigbto and moMuroo, 476 
oxaminotioo of appUctinU for poat of, 474 
liability for acUng without oertilkote, 476 
poww M to inapooikm of onn tooMuroa, 466,466 
proaoeution of offandora, 476,477 
in roapoct of voighing iaatnimanU. 460 
on grmiiiing of pottoni oortideote. 477, 478 
ralating to aala of oo*l, 463.464 
ti» cMiao ooal to b« vMgbod or ro'Weighad, 46S, 463 
probibitjon agiinat Uking privato pro6t, 476 
powecufiofl for oftmoea rdating to oran maiuniroa by, 467 
into lira (iiig liijuor, maouing of, ** aaln by ivUil" of, 492 

aalo by aoaaare. pruviaiona. 471) 

whm compulaory, 492. 493 
*' kildorkin,'* contract to dolivcr a, cScci of. 469 

legal prr*crodinga, procedure under the WeighU and Meaaurea Acta, 496 — 
497 

iMigth. mooauraa of, 4(U) 

lofal Act. pniviaion where town baa powen under a, 497, 4D6 
antlioritioi, dcb^tioii of powera by, 479 • 

dutiua aa to appoiotiDnit of inapoctom, 474 
local itandarda. 466,467 
aspaoaoa of, bow dofrayed, 497 
power aa to bra-iawa rmting to eale of coal. 483 
, to onmoine to adouiiater tbu Aota, 497 

powon under (Hn Neaaunn Act, 19DH...487,466 
prOTttioo of weighing maebinea hf, 462 
rainburHecamt when not a county borough, 49H 
oom]«rwon, wr^bN and ineftaurea, of, by wbnm made, 467 
meuam, uao iDegil, 470 
rHU% e&p(*tiaoa under tbe Aclit defrayed by, 407 
itandardH, comimiiaou of, by whom made, 467 
* error in, nower of the Oown aa to, 467 

nature 0^406 
« prodiicUun of. 467 
pruriaxm of, 406.407 
vorificatioa of, 467 • 

long weight, Mvto by, 469 

I<nrd Mci^’orof Loitdon, righta tn ranpeci of gaiignig Urjeor rcnavla, 493, 4D4 
luarket, babiJity of clerk cd, aa to unautrori^Mi mveaurca, 470, 471 
rtgisior of eale of bayatraw in. proviairma, 490, 491 
whM praTtnooa relating to anle of bay and atraw apply to a, 492 
moaauro and weight, impenat lUndaida of, 463 
imperlaretandarda of. 468—470 
luaaaurcment. ezamplea of tennj uaod ui, 461 
neanurca, aUmmnfof, 473 « 

foetrjc itandirrlf, £poait of oopiea with sapbetor, 473,474 
H a^^ni, legoUeT of oao of, 470 
Uetropolk, aalo of coal in, proriaiofia, 46i 
mile, aiaodard length of a, 466 . 

nilU. can, aa Dioaaurc for trade, 47z 
cboRU, rtature of ale of, 471 ^ 

Biller, duty m to prorioon ol balaooe aod vdghte, 469 

liability OD defi^m^ kftar grindiog, 4W. 490 f 
^Bipeml.aUeutory pfowiOfu i^ere wagea paid according to weight of gottao, 
479.490 • * 

Bixica, uwpretidb of veigbU, meamrea and f oghiog naghinea at, 480 
ffieaning of, 4w 




II 


Beaniogof, 463^« 


offencB, proeerlureralali&g to ptoaccutloo ol, 496—497 
otlnoa^ atndaid ncigbt of ao, 466 

Woy, rtaoddid *eeigb^f aa, 466 
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pftek«tf. 6f Uft ud other good* in, f>roY»ion«. 4M, i9S 
pwliemvtArj eopiea, impertU tUadonli»» o(. where dopcdted, 4dd 
pfttUnii, eumioetioo hy Board <d Trftdo, 477, 47H 

ferepajaUeon, 471 

pock, oapodtp of 4,464 ^ 

pcBatCMa, ohmce of voighin| ttoehiae whore real iold by retail, 460, 461 
Uilare to doUvor o^l weight tickM to parehajOT, 461 » 

lalee crM ntreaurre, id nopcot of, 466 
w«f hu aod OKaiUrae. 171 

ncrease uf.in roepoct of odooore agaiflat the Cratt Moan roe Aut, 1406... 
487 

markiog of a^rit caaka, ae to, 493 
olNtnietiBg tfiopeeUjr of eras mMcorea, 496 

oo weigUlni ooal, 464 

{lubljceiiofi of rcUini or price lietof onaatborieod raeanurca. 471 
Halo of article under unauthoriaed mraanra, 47U 
intoxioatlng UijQor in illegi] meaaure, 403 
etaoijHtif, in raepcct of, 472, 473 
wei^liing of baf of Rtrnw. 491 
peroh, alandaid Jengtb of a, 468 
pole, etaodard length of a. 4rtH 

pound, imperial eUndard, aa baaii of meanre of voight, 463.406 
prieo Itau, quotation of unautboneed meaeurea in, wiilily, 471 
preourdingH, ctfrl remadie** not affrotnl by etatulory, 4(M« 497 

feUUng to pffenocR under the Weigblo and Acte, 4(k*- 407 

profit, prohibition auainit iria}iector taking, 47fi 
proeerution of oflendhrt, power of inepector, 476,477 
pqMicalion of conrMtion, power of tbo eouH to order, 496 
quart, rapacity of a. 469 
quarter, capacity of a, 400 

of corn, meaning of. 469 a 

icaeione, right ^ apprai to, onder Oran Moaeurea Ant, 10<H 187 
railway company, ngbt of ioll oolteeior or nfiker of, to weigh or mt i ' t e goodi. 
488, 489 

rcoogniHaoce nqaired of inapretor cm appoinlmost, 476 
refvrcncce, power of Board m IVade aa to, 479 
regietrr, eijee of bay and straw, of. prorieion aa to, 41M), 491 
regulations, power of Board of Agriculture and Fiahoriee to mak^, 487 

Trado to tuako, 478.479 
iiabj«rt*inattor (4, 474, 479 

retad. ule of C4^ ly. 482 • 

returns, core, to be made to (bn Board of Agriculture and l^iliorire, 490 
quolatiun of unduLhoriecd neasures iu, liability, 470,471 
rod, etendarfl length of a, 468 
rm>d of land, standard area of a. 4QK 

aalo by retail, meaning in roHpeot of iotexicating liquor, 492 
of coal by retail, proeieion for Wigbing^lHg 
•talotnry prorieion aa to. 460 
''aay about," aa term uard in meMun*ment| 461 
say not kea than," meaning of, 463 
eeoGAd*ry etaodarde, nature of, 464 
spirit eaxka, narking Af, 493 ^ 
aprita, meaning of, 493 
'' Kquare mile," meaning of, 463 
atamijing, effect of, 473 

free on, 476 » 

loapect^a duty on, 476 . 

DO oomreiaaioD or diaeounb fnr ■■wiirtaBre In, 47^ * 

pcnalUee is ruapect of. 472,473 • 

powered Board of Trade pa to, 466 • 
prooado^ 4fft * * 

Terification id, 472 
stone, standard w4lgbi tl a 461 
straw, boyar's right to bare weighed hay or, 491 
deiiTary « tiokH oo lale of bay or, 492 
diaputa* aa to weight of bay or, profiajona, 499 * 
fraudulent iureaaa in wdgnV of nay o^^probibiUou, 492 
penailiea in ru ap aol cl weighing bay or, 491 * 
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itrav, provbioM w to mJo of hov osd, 490.49t 
i aole ia City etf Loodoa of oay ond, 400, 491 
mnr, ule Jd pukitU, prorUiooa. 494, 496 
flyko'a bjdromotor, nfolatiooi m to lue of, 493 
tea. laif ir paokrto, provisiooi. 494. 495 

toodtt of omottdi, pw of in wtioea nodce W^oigbti and l&Mm Acta, 496 
*' liwreftkouu," M Um uacd in moMUtviDant, 4G1 
iickat, d^Ttfy oq MJf* of hay or atrav, 499 

toO^oUaetof, nilvoy. pover to ezamicM, vci^ or aeuare goods, 486, 489 

toUa, meanrea uaed in rviprot of, 469 

bon, lUadard woigbt of a, 4CS 

trade, praramptlon as to om fnr, 496 

troy vaigbl. aHiclea saleaUs by, 470 

unjust BuMwro. a ^usstion of fact. 471 

▼enloatioo, wetgbu and naaioras, of, doty of iniprotor as to, 473,474 
wagsa, proriaiuM vbera payable by weight in faet^y or workshop, 488 
statutory prwrieiooi vhers payibla b) watgbt, 479, 430 
vrigbmg instrvoisAt, Mai lion of. 4it 

mMhiosa, proviuoa br local aatbority. 46t 
weight, inpohaJ standard pound as basis of, 463,468 
ticket, cooteois of, 480,481 

doty of roal sellar to delirar. 460,461 
nans to be eotered oa, 481 

weights and measoree, list el statutes Touting. 460,46) 

statutory tuufen^ty of, 460 
stamping of, 473 * 

workshop, prorisioos where vagee payable in respect of weight in. 468 
yard, laporial standard, as basis of measure of area and Wogth, 463,406 

tVlLUl, 

abroad, grant of probate of will of donee of a power domiciled, 658 
Jaw governing will of land, 666 

absolute gift, arising where gift fettarod with trusts which fail, 674 

mtmst, M^uest to pueon and bis children taken by person as an, 789 
gift of pcrfional osUte cres^t^ an, 776 

over iBcoosistant with, efflvt of, 771, 773 
iofermd fmn partiouUr ^bt of diipositioo, 771 
auy be eut denm to life interest. 7& 

pSTeonal rsuta, in, gift of ijiberi table estate amounting to, 768 
when im|dicd irooi gift orsr, 649 
acoclcralieo.wjbeequent interseta, of, 606,606 
accrpUnce, donee's right in respect of two properties, 600 
gift, of, efbot of. 698.699 
when iDfcrred, 699 

may bind dense by way of estoppd^ 699 * 
rctraetiOD of, rights as to, 600 
aoessaoriei follow principal gi*t, 693,694 

accruer clause, oonditiona appM to originil ihaia not applicable to share accrued 
* under. 796 

rule applicaUe to. 796, 706 

accumulation, direction for, not miftcMiit to iodieate time of vesting. 813 

dopes dooe not dispute will by claiming to put an end to, 631 
^ksowledgmcot, mtfe callin g in cd wicneefm dote not amouAt to, 563 

subsequmt aitseatiofts, cl, sflect of, 561 
action t» damage*, disposition el rights of. 623. 623. 626 
addition, eTtdenoo not admitted 4o make eo, 6K, 036 
, additioiiid legacy, how ^aken whoa following a cooditionaJ gift, 794 
adeemed legMy, not revired by oodimk 681 
adcmntioiL applnation cf demna to powers d apporntmeot, 602 

by enbse^jsp) ^ todooes, 602 * 

tsifatVs dispmticA Uds lifetime 602 
e^anga ooeunog in nature cl property u effeetiag, 603 

of bv^ment iodkateO by testatooaa preventing, 603 
eitnl'O of opQon may caase. 604 

payraent cl beqfaalbM debt during lestatur*s lifsSime as ejecting. 604< 
sals by eehrt asfiAg in baacT doc* not effect, 604 
onciyoreeabls oeiraot d mm by testator does uot eause, 60S 
when nd rspdGfig from ehaage d inveatmeot, 709 
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«damifWioa, %pfLc$iiao by the oovi o( nilei of. 989 

eeun doa> iM oooeMtfily tot eo divMtioa in viH m to» 
^ainiftr^toci of decoMed logMai, ofiaet of oft ol JeyMj to, 609 
Adalnlty, ttOAoy poyoUe by. di^Oittkci oC 625, 626 
ftdTWcet, coniirucUoD of botobpot o)muo of poor. 842, 843 

BMoninf of, to *biob botoh^ oU^ (ofMot. 842, 844 
noiUl i oi otfrotiog opontion of botobpot eUuie. 844 
odrovion, li fobjeot of diopooiUon, 618 

gift of 4 UmgM pawiagtho, 706 
vboB gift of propmy oiAkdoQt to ineludo. 0D7 
olSoity, (looehptioA by roktiomhip any eitotkd to penoni niUtod by, 739,740* 
oftor-oo^uind proporty, pift of propoity oow " orood on offvciing, 603 

mtentioD to pm, offeoi of, 611 
may bo fubieot ot vlU, 611 

Age, fAllure to ottoia •pacified, u Aflcotiiig oottiog of ^H, 220 
gift 4t ipaeifled, rrntir^ oi, SOI, 200 

foOoved by gift of or oa deaUi nadtf titt, 606 

vlUioat iiiao» 806 

from end efur d4*4th of lifn tonent, 802 
vbeae thtn ie eo iatoHm gift, 807,8U, 815 
over on deelb before • life teoent '* or " under, vbcn oooitrucd *' ejul.'* 
826 

portpo a od OAti] yoongoft etufaa ipootSed, 814 

to tnieteee for perm natil etUiiung, vboo ebe^uU iatoreet Implied, 

849 

Aliment, eontonU of m fi mey be tbe eobb^ of. 014 ' 

AlienAlion, forleituTo on, not vnen Agidoei wiU of donee, 840 

gift for life or oibet iotoreit tobjeot to forfoitve ofi| bow oooitrood, 
840 

nfttil, ifttoreet treeted h^, 174,776 
no gift vbore deelnne would inffinge coveAeat egAijiJit, 848 

reetnotJOQ on donee'e riibt uf. effeot of, 113,113 * 

elieitf, cepedty to bene6t under viU. 631 
power k diipoeitioA of. 635 
4]*«niliurte. oodied At effecting uuAtteeted. 661 
invelidity of. eftor ecoeudon, 666 
penoil, incloM in prohele, 647 
rebuttel of preeum^ioo ae to. 560 

etmnger, by, nie u to, 661 • 

eufaeeqopfit, valid by eeteovUdyment, 561 
iitne of, burden of proof ee to, ^*•'1 
when '* eppereni/* 659 

wordfl, in. oeeiqp when oowi nty .neko In oorietfuiiig a will, 675,678 
alterDatirc doneei. gift to. on dietributioo, 728, 729 

gift. M aff|Clio{^/t to ctem at t«eot><ottn, 8UI 
eonditionp etUebing*to. effrot of, 733. 734 
conjunctive, nature pf. 120 
eontingeoey to whieb retcri, 1t9 
dfttinction betwoM original and lubrtitutioital, 729, 730 
extant of, 135 * 

failure of, effoet of, 135 

lakce aff^ notvit^tandiag death of lecetoe in toatalor'c Ufa 

Ume.'aOS « ^ 

when dooeci taka aa an wigioal gift. 733 • 

amKiruity. gifts rokl for, 619 

aabifuoua worde cootiroed aooofdiog to aeope of whole wiD, 653, 654,809 

in favour of cHUdrea, 970. 971 • 

boir or pert off fcia. 67]« 912 • 

e aaseddonn. 163.^64 
pet*ot2 latimata witlvlMtator, 911 
• 'roktiveafdl/ , • 

e to ae to%foid ca ^ rtetooe ibeuH, 619,910 

abplfty.666 • 

* tatealw,666 

tneirlauty. 979 

“ aabulatory,"' wifl to be, 609 • • 

“ end *' ebaop into '* or,** vben court wQl maba, 679» in. 221 

vbare pari aenUMibeooagi buperative, mi 
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WTLI 3 cctiihuii. 

AndfM ▼. Poffiig^, ftMikftiioo ti nde in, m (o dutHbotioo* 71$, 719 

rule in, oa npplkd, wbao fiiluit of filt poMiUc, 720 
* vbro ftp|4je4hle, 719 

nnlmilt, fpfU lor beiMfit of, T«lidi(y, 636 
(Mimitf rtvoraadi, CMentid 10 valkl nvocatia), 663, 664 
•Dnoity, gift of, whtd inferml for lifo ody, *^77 

to terTtot" u loog u iho oootmuM in MrriM of o pervoa," e0ecC of, 
' 759 

included in Umn " legney," 704 
" epporent ** dtontion, ncuung 669 
oppertoiniag,” m nffvcUiig gift of Undii, 699 
oppoifliaeot, oxrroue of power b/ will, oMoution, 667 

under power, dcroluiioa of property where iooffrotno], 621, 622 
title usdor. from whot derived, 620, 621 
epproatiee, gift to bind infeni, ede^l of, 77$ 
ftppurteDnnc<«, wbeo lend peveo oo gift of, 699 
Ann ebtir rvKr, lireiU of, Oil 

** Artioki uf dumrotlo aie or omAmeatA," aa to mnAning of, 710 

AMient of nereoriAl repreoenUtiroe, aecteeiry to mting of device or k^quevt, 663 

*' AMigeui,'' uee of AJ word of luhitAtioo, 77J 

AMuaed TMUDO, cignAtura of will in, eftect of, 64$ 

cuurATM, policy of. diepoeition of, 623 

Avtoriski, uao by tccUtor, effeot of, 661 

AitectAiioQ cIauco, not etrietly pori of tbe will, 653 

prvHumptioA Ariiimg from preornoe of proper, 656 
fumi of, 663 

in pioance of teeUtor, whAt adiouiiU to. 662,663 
iotentioo of witone to roAke. oeecoiAry, 664 
methods of vslid, 563, 664 
mode of, 662,663 
j)Uco of, 563 

Aliceting diineec. lobAnquent rnsniAge of do vim to, effect of, 667 

vitneitcee to omUoJ. effcot wbeo lcg»to«c under viH, 666,667 
dt eeripiioii of, 664 
gift m tniet to, effect of, 666 
to, effect of, 666 

auprrfluooc, vffrel of. 657 
incApteity sc dooee, 656 
msy sign will fnr tAetstor, 649 
proeuMO of, 661 

product ion of eigacd will by teeUtor to, presumption, 661, 

“ 662 


lignsture or Aeknowledgmeot in pTweoDco of both, 652 
iiguing in prawenee of twUtor, whst will Amount to, 662 


”705 


who msy be, 656,666 
bAuk bsUnceA, toclucion in term *' mefney,* 

Bsuk t»f Euglsnd notce rasy be detenbed by locsUty, 696, 607 

i«iikrup(, payment of eppufated fund where ApfAunlor ie an ondUeliarged, 621 

bankrupUy, gilt dotenuioible on, effect of, 774, 775 

' fur life or utber intertwi subject to forfesture on, bow cotistnied, 
$40 

over on, bow cimstrued, $06 
ha re poesi I lili ty, QUp«^tk>n of. 621 , 

* be^tten,” dneriptioa of children Ui efet of, 744 

bequest, fu>e«il of porsona] repreemtolivcs neceesAry to, 6$3 
may oarry rani prop er ty in peopoi eonteit, 704 
« BCAnin|b(,509. 704 * 

operation as exercise of power, 01$ 

'^perron and his umc,*' effect of, 791, 792 
poftonal eetaU, of, to parent and children, bow construed, 789.790 
blUs of oichanga^AsSeai^itua ror opn^. 709 * 

blunka,611iogupef^prewuadptionAlto,660 » ' 

bond, bequest of a, effect of, 623 
bovk drhu, bequest of bpenem may ooiffpiise, 700 * 

” or to be MB,” dsMiptwn of clais i«, effect of, 723 
” baling " may ia^ude'tABa. 702 
burden of proof, as to of wonU. €56 

burin Ml Mqumt qf tciUriwV cri«t of, 699, 700 

( 42 ) 
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WILLS CPitftmrW. 

boAwiM. gift of itMk of, to cucoowTo dociMi, offmt of, 529 
OMoeUiog, rofoooUoik not fffocted by, 571 
copMsty, dMM to raoeiro gift, of, Mf, 642 
Cdpitfl, ieo per rcpiUL 

copitol. vbon gift of ineomo do«i not indodo, ft95 

Mprir>» unMtraotion igtbift dfnivtuciou oubjoot of, »hnn will oinbigDOui, 5CU • 
will any bo oubjoct of. 55& ^ 

fiorriugo," meoning of, 710 

cbongo nf noma by done* Mora t«rtotor*a doaih, ntfrct of, OflO 
obarwUr, ioanpooly not nmiog from uosohtohoui, 540 
eHarga» orantion by conditMuol gift, 792,793 * 

lapaod property, on. effaot d, 617,616 
upon income whoo a ebotga upon co r yw , 696 
cbaKtablo ourpomtHm. liemvo In mortmoin rotjuirad wbora land dfniwd to, Ml 
gifu, AppliiMtion r>f cy-prgA ilootrinoto, 649 
iofM of, 618 

cbattcla oooenaed in tbo uaa, affoot of aucoaMife gift of, 527 *"699 
gift br deacription of looality, affeotof, 097 
of poaBOBiloo of, effaet of, 774 
liahilUy of Ufa donee uf, 529 

limitat^oD orer after life iotcroat, wbi'ti ioe/feotijid, 529 
aucreaaivo Umitetion of, TAUdity of, 527,028 
venting of Mueeeaaivo intmda in, 029 
obild, do vita to paraitt by, o0ect of, 612 

gift to, woo beeomoa dooaojied. effaet «>f, 611, 612 
obUdron. ai word uf Umitntion, 706.767,766 

li«loa*t to parent and gift over on failom uf, no imtdleatlon wLor» 
i;hildr(*n IHt, 849 

eonalrvrtiM by tbo coart in favour of. 670.671 
(l4«« riptbio aa. of named poraon, 744, 745 
gift over of iMiT^uial eaUle on failure of, oonatruriion of, 699 
on cieatb wirh<»ur, N99. Mil 
tn, in ><hAre of pamU. 731.731 
tboMi '* now living." olTrH of, 714 
**miua’* may be ooiilhiedto, 753 
may lM>u«inatniadaa "grindehildran," 744, 745 
mean 0 legitimate flbildm, 735 
chot^ in aotion, M eubjact of |uv]uuat, 5«2,523 

not dwtenbo*] by locaJity, 69n, 697 

urdinanly p^ng a» *' apparttming," 099 
cbriHtlan name, et^ulvcfeatam arising inierv * wo |Mraf>os bavn name, 646 
Chnrcb of Iturae, jnvalidity td gift to order or aociuty of, 536 
class, appUoaUon of rubMf conveniaooe to, 720 
aacortaioment of, 714,715 

« in aase of aiiljalilutod donooa, 734 

mamlrm wlnn taking under an axacutorr devise, 729 
of** ivua;M&4 
* twit of kio." 756* 

•*trlatiooC756 

wbm takmg under a limiUtion of malty in fvturo, 722 
bora or to be Uim," effect of dem^ipt^, 729 * 

death of membcrdiafore testator or diitributiun, affect of, 716,717 
dmrriptiofi 1^ eoamerati in. 749, 744 * 

determination of period nf dutributioa to, 717,716 
direction as to vartuig of gift to, c£act of. 799 
diAthbulion to. vbcD taking at birtb, 718 
execotory davuie to ebUdrrm attainiSg certam agaas a. 722 
6nt rule of con taolaoe for aseortaioaent of»716,716 « 
gift, oonstruclioo of, wbcae somi OMsnbon named, Old, 016 
doethtuof lapM as appdkd to. 614* » 

issue of denaeaed ^ild poUcfciada^ in*, 6l6 • « 

meaning of. Mi. 615 ’ * * 

over to, ^aet wbm ^ot in axisleBoe, 607 ' 

pfoviso againat lapM v, effect of, 614 ^ 

to, at apacified age with power as to naiAtenmoOb mUngSf, 616' 
twaaty one, allomative gift as affaotngi 601 
xarrying inlerott applied to aainlenaoco. eff^ou vacting, 6t6. Il7 
ebildren as, taking paraot'a iham, 731^713 
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wni^ 

eliM, to, not ftK«H4iD4ble ootil imtoto^^ dMtk, «ff»ct ol, 611 
« on • wntiftMcy. oiGoruinatot of ponou eotitUd. 715 

poraiti md itove u 4 compost*, 7K 
opoo oontkitcBcv U>, ttOcct of, 812 
' ToMtjoMlT 

Tb«* pwi of t\m uoludcd nk. tSoeft d, 60 
Usu& of, ucortftinaieot of, 754 
non* of kin, of, Mccrummeot of, 756 
potipDMd gifi to, bow fob»titiit^ ^ oflected, 758,733 

uoUlyoungcot ottoioo cpeoifiod 4M,<ffoQt os Tatine, 
‘ 813,814 

Noood ruk ol ccowtmact ior MOvUisnont ol, 71$ 

•ubflitutkoncl gifl in cm of membor of, 731 
time crtacD ucortoloed 616 
onmorricii pervMc. of, 44 to gift to, 710 
viMtj of to, 537 

TMtmg of gift to, where gift orer Ukec pUco oq detth, 880 
eUjiMe, exemple of gift to 4 com binotion of. 763 
mxlJciJ, 4d«oiiied orsctwlled JcgocM oot revived hj, 681 
4tt«itiog by lentoe under will, efleci of, 666. 657 
con^nutwo of wit) 4tle»(«d hj Jegniae by, effect of, 560 

by, 676,676,680,661 
eonciraetkm end effect of, 579 
dohnitioa of, 607 

effect where eucated for linlled purpoee <»ly, 588 
evidence of eonfinnetion by, whet 4iiioUBti4o, 676 
gift of raetduery eeUte to number of pereoni revoked 44 (0 on r by, effect 
of, 682.683 ' 

mieuke in reference by, effect of, 576,577 
reference to pononi or meiieri in will, effect of, 579 
will by date by, effect of. 576 
revivil by, 677 

revoeetwA by, effect of. 666.568 
uneCteeted vientioni ee effected by, 681 
vmlidity of wfU ea effecting, 607 
oohebitetion, avoklftnee of ooodition relating to, 665 
oompeny. iberee in. right of diepoeition may be reitricted, 525 
com|iD4ite rUe», gift to pannta and isfoe aa, 738 
• oonrirrrrnt ailU. w to probate of. 608 
condition, againai Uiigatlon about will, validity of, 631 
amopntLog to a traat, effect of, 684 
attached to gift Buiy be avoided, 683—665 
oonatructiob where precodeDt or eobieqMQt doubtfoi. 706 
eontrary to fnblic policy, natare of. 686 
donee aoceptiug gift moet oci^y wit^ 698,699 
enforcement of, 5M, 695 

iapoaitioo on donee ooiade wffT, evidence aa to. 648,649 
in lerrorm, doctrin^ to, net appUcabla lo real eatate. 500 
voidable by donee, 586,589 
Laatanoce where fubetentially perforaitdL 5^ 594 
idvalidltj aa affecting reetirg of gift, 691 
non-perforaanoe by donee eiooae of, 691,k592, 595 
poetpooeh)«t of diitribufiun doe to attnohed, 71^ 719 
precedent, condltiona not fombg a, 808 

oooMot to marriage aa, when voidable, 569 
gift one 00 m-ooDpliaace with, effect oi, 689 
nature of, 565 

« veeHng of partic^ eetate anbM to, effect of, 801 
< when oooetnctkm faTonn netlB^ 797,796 
t ftfif*ffeon impeeiibUityof pegformanoe of,590, 691 

pnanaptlre.kh^ bom Aatnm of poflponenent of vsUng by, 799 
releaae of dohee ftm perforalnce of. 5pff * 
rehefNtgaiBJt, power oi the ooQrt,^ 95 ,5M 
reouiiiog ecnMntdoaamaga, oQnatne(ion^696,597 
Mbeeqaent, gift ow«n nen-eompliaoee with, vahditT of, 689 
t natniaof, 686 

when veiled or contingent intenit eubfrei to, 666 
ptbeiandal parfocanDce of. what aaonnta to. 66 * 

(44 ). 
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ooodiiioft. MUtor’i rubl to ftUtob to U3. SH 
time of penofmeoce of, obe^ence of» CH 
▼oideble bf dooee» 588 
eooditiuoe] feei, m to. 565 

fUt, eddltiofid or lubetitotad for. bov taJcan, 794? 705 

ooiMtnXkiL for, M eflectiog hghte of doneo. M 
ereotiuc of truet or eherse b.v, 70’i. 708 ^ 

nej ehio where oonditiua eUeehce lo errkw, 703 
option to pureboM ee* 589.530 
power of oovin to efcor cooditioue of, 795 
vdidity of, 589 

wUeu not oontnrp to puUio poliey, 584 
word* oot cournied ai, 798 
retoeetion. teeUtor ntej offeot e, 578.578 
will. TiJIdit; ^.511 

oonduet, ecoepuace of gift inferred from. 599 

oondnaetioo or oodicil.cmditkme of gift not aeoeesAtSr effected bt. 58] 

effect of. 575.576,580,561 
Ofidonco of, 570 

eoiiOkt of bwi. eppJicwfioii of oenrnie of oonetmeiioo will) regard to, tki) 
ouo|unceivo nhemelive gifte. nature of, 789 
content to laemage, omatructiou of ertndiUon ei to, 506—50$ 
eolutnjctiun. adopt inn of teeUtor** poiitioA for porpovee of. 547 

dternatite. whore gift illegd on one CKmrtrucIion. 060 
^'end *’ u ** or/* of, wheti oourt unwilling t# to, 889, 827 , 

Mto ARourtey of dwtriptuni. 684. CH5 

vumiiUliTe or euhetituiionAi gdie. 784-^788 
diati notion between tbetof cmitmou end wille, 541 
perMoni en eeefre «a n^re, 710,741 
mling. 797. 798 

eeetJTieiiiinK inkvtiioo for lAirpoecB of, duty of ibe ti to. 027 
cenoni of, defioitioo id. 088 
offioc of. 800. 861 
reetricUoft ow. 804 
coete of proceodingi to obtein. 682 
oourt may be Informed of foreign oanone of. 608 

doelane to enforce t rtk on purchae^in oaeeof dou bltul,632 
deriiie to permo **and lui ebildres, 787, 78$ 
diction arm and other wuriu may looked at for purpoaea of, 6If3 

dooumente referred to in will L'.uy be kicked at fur purpoee of, 634 
duty of the eourt not to deoliTu i>9l,638 . 

effevt muit be giren to every Vi rd. 559 
eventa wbictomight bare bappeood cenaidered In, 047 
evidence admianiole in court of, rule, 632.533 
examplee wbore evidenoe admiaalMc to eld, M 
extent of iotoreet of donee ni«y bo a matter of. 770, 771 
foreign wiOa, of, appiiowUon of blagliah canose to, 068 
ruloaato.e33 ^ 

form of espreealntinotimporUDiforpiirpnaeapf, 552 ' 

gmcral phoci|daa anp^Ue to ail wiUi, 625. 687, 661 
gift over on parent oyine ** without leaving ohiidreo^* of. 823-825 
tetoi^f place b^ire exnruiHin of truate of will. 8^. 833 
to dam of paruite or their children, of, 784 * 

bow far previoua dediiooe bmd, 664 * 

leading prinoiple of, 651 

natureof diffiralty of, ea effecting admiiuoD of evidcoce, 546 
document aa lectaniVnUry a oneAloo of. 5 1 8 » 

AO departnre fiQm ptaio worda to eeea^ iUmfity^ 667, 668 * 

origineJ will may be lonkA at for nnrpoem qi, 433 
presQ^ption agaBuiioteeU^. 66o « 

appUbaUe eihere w3l ercatea a oap 
* ' *Srin^tofmU.066 

pfevioc| dedsona c^vdered for purpoae of, 063* 
qneetlona Involved in eaccrUlning intebtino for porpMm of. 687 
nrlaa applloabie to wiUa of real eelato, 063 \ ' 

to be regarded m ibe re^recien of vrvrdj^ 660 
Use referred to to will. 080 

ai to proptoty conpftoed. 001.698 

(«) 
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oofictruo(ioa, unul mm tc b« ptm tc vordi, 655 

what bM be«a mm to b* the troe loetbod 6C3 
vben in favour of pervocia intuDate wilb U«Utot» 

tartolor** reUlivM, 670» 071 
vbM amount uf fift otatod ia tho atloniatlTa» 080 
clauses ificoouitoot, 674^ 070 
laniru*^ conflictioi, 604 
«iU asU|{oaiia. 608 
capricsoua, 060, 670 

contaiDS a ganera] and partuular intatlen, 672^ 673 
words in coolest ambignona, 603,604 
words according U> facia, 037 

wbicb bava ratciv^ judicial, 608,600 
conatruotiva trusu, admiwtiblity of rvidcaoa to rebut. 600 
uontoit, aa aOitiing consLriicticM of words, 666, 667 

consimei ion vhtro words ambipiioua in, 603.654 
conttiigi:& 0 y. applicatioij wbcra a condilioo praoedaot to voating of pa/Uculai 
earaltt. 

deseriprirm of dueaa. in. 600 

gift to eUas on a, aaocrtaiumant of paranna sAlitlad, 716 
bappi n*og in loatator'a lifeiina, 780,787 
in aubjei*i of gift. 801,603 
to wbiob atUtnusUvo gift niara, 728 
wbon eqoivalant lo *' aubject to previous gifts,'' 803, 603 
contingent gift, dirco^n fur aavaranoo indicatea that gift ia not a, 819 

that gift “ veats " on ix^o event nakaa a. 798 
over, vffcot of failure of. oo cooUngenej oocorrin^ 006, €07 
poatprmed gift remamiag a. 6)8 
enr>ivonbip to, 726 

vesting of, property lo wbiob rulca applicable. 810 
when nkw aa to vesting applicaUo to. 806 .809.616 
\&teroit, aa aubjict of diapoartion. 520 

wben subject to a eondiUoo aobacr|ucnt. 666 
rctnaindors, consirucUoo of Uautations taking affect as, 663 
oontraot. eootenta of a wiU may be the subject of, 614 

diimMition of property durinn life, no avoidance of. 616. 616 
anunroiDent of, to make gift by will, 616, 6)6 
contradictory crideDcc, nrme adoitlod in reapcct of lerma of wiU, 638 
. oonve.vanre. may ba uf a iMtaaentarj natoro, 610 

ooflvioiioo, aa rvidcncu tbal Uetator waa kiUod by donee, 639 
mnviflta, tcaUmentary capadty of, 636,636 
co-owDcn, h^ta of dinoailioii of, 623 
<*o]iyUolda, aa lubieot ot diaposition, 619 

to tne nature and rffact of will of. &2 
power to davise, calunt of, 622 , ^ 

corporalson, ebanga of name of, aa afftbtiog gift, 690 
deviRa to. atatolovy pnviaioQS aa to. 644 
gift of tand to, djidaMty of, 643, 5H 
gifts to. wban void, 636 

bow far Uoaoee in mortmain to lake land n^ooired by, 644 
• instaucea where entitled to take Uod without licence in mortt0aiii.643 
validity of bef|ueet of penonal (ffopertv to, 644 
oerpao, diapoaitiod of, effect of, 626 ^ 

i'wpvt, rli'icTDiinatioo of period of diatribuUoo where coDdiiioii aitacbed lo gift 
cf, 718 

B gift of, by gift ^ iocoiae, 687 

, paraonid ecutes ^ aj^dkfctioQ of ralea of convenience to gifU of, 72) 

< correction, must be made by court of probate, 636 
ccata. procMdiivn to obtain coostmc^ioni 632 

rvcQTo^ of apcciScaity bequeathed debt. 623 
^ court maj^etouaa^iormaiKe u ooii^tjoo attached to |ilt. 602 
of conairuct&o. ^nd fee eoDaUweCiock • * 

I meaning of. 608 

probato» avidenc& adminiUe ai lo teatamaalbiy natura <d document 
,• by, 511. 

fOm pf tarui, 608 

power to giant relief againat oondHioei. 686 
pota itaell m tgatato^li powUon, m wbat cam, 641 
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** cootio,” BWftDiag ol, 739 

eoTWMt AO( io ttToke vUI, vhaQ incofORe^bb, 616 
emtion of iotonMo, povw of di^o^oo od; oztend* to» 626 
orim&, Af otdoMO of oonditiono locit^ doQM to oomreit» 666 
oroii*«xeooiory liaiutioni. vbeo oniinx 67 impbo«4ioD, 363,664 

limiutioQi, inpUootkoo of ow limiuiioM not pcovucod by osiitonoo of,« 
864 

Peca 4 kihd«ft» gift ovor to lartiTort in Uil of aorml cbildreo ib'oreotioi, 720» 

W 

vbflQ iaplicd, 861, 861 

oumoUlivo fift» ioffranoei fron tbo eonton for or ogoiuii, 766, 798 
vkro uilefitio& w (o otoor, 794 
ciiitom, Qe4EUD| of vodli ffloy dapond of>OD, 867 
ouitOQMry ooprooUb, loeluakn la Aft of Uod." 702. 703 
troiVold*, M rubjoot of di»pooit»ofi, 619 
ry yrAr dootriM, adflUAiitraUoo of ob^tabU truat fondi aroordiog to tUr. v^o 
appUealioa to Upaod cbanUblo legooiBO, 618 
M opplwd to MOOMAvo ififorentt, 767 
rule of oonatroolioo. 028 
gift to charily adaiiuatamd a<*oofding to, 636 
rale giring rue Io tl^ 673.873 

damager, contraot to sake gift by wUJ eufuroeabU by 1 ^ of. 616.5J8 
right of aotioo for. aa aabieot of diapoaiticM^ 639.633 
daqghter, Mth io Uotator*e Ufetima laaving buabatid aotYiving. effoet of, 611 
aham to go over on death onnairiod. ofleet of, 611. 612 
dead body. diapn»it»QQ oL e fleet of, 626 

death dnUre. when appoinlae ooder poM cannot diaclaira to avoid. 601 
gift at prior donee'a, when taking effect, 929 

dunog widirwhood with gift over on, oooatrmiion ae to ruoiarriaue, 
80$ 

over on, and bteatrey, 847 

before beeoning eo titled»833 ' 

receipt of Irgaoy. validity of, 831,822 
veeting, 633 

eoepled vitb am*tbrr ooatingeooy. wbea taking effect, 129, 870 
lo event of. bow wmatrued, 928, 929 
life eatata lapUed from. 946, 847 
lapae of gift on. 638 

lifetime d third perm withont im», in, ekfoot of reforaoce, 837 
member of olaaa before teataior or dietnbntion. effect of, 7fU, 717 
teaaat for lift, of, contingency aiay •’ nonflord Ui, 830 
tiae of, conlemfrfated in gift# to iiMliv iduale, 730 ' 

when n^ardod as ^contingency, 829 
will ipew iroBi Una iamediat*4y before, G91,692 
debenture eCoca, iiMlpded ip farm *' demtana.'* 718 
debentoTCf, loeaning of, 710 * 

debt, ae to order for payment or ebargiog on real eatate, 844, 646 
beqaeet adeem^ by payment in t«eUt4ye lile^me, 6U4 

of, cfleot of, 623 ' 

eoati of noovery of apcrifleaUy bequeathed, 633 ' 

ciuinaM avideoce not admiteiHe to abow that legacy intended to releeac, 043 
lapar of gilt of. ffW 

reUaat «• effeet of, 892 . * • 

deceMed child, imw of, not mcloded in daw gift, 616 » 

l^atee, gift to ereouton or adminirtraton of, efleet of, 609 
pereon, giii cannot be made to, 639 

of pereonal eetate U^tb«^ beire and aaeigne of, eff«o\ d, 609 
to fora part cf caUte of, eflent of, 638 ^ • 

dedaratcona of teataior, adoiaBWO where made before or aUer exeeudoo. 561 

aa to iotatm, time cf, 646 , 

deed, win in fonn^, vaUdky of. 646. • » * , , ^ 

delegation, none in reaped of raroeatioo, 660 * . 

debuioiu, aiiateAoe ot noB*exiitnee of, aa tna eeftehon of uneoudoM* uf mind, 
634 • • , 

dependent reUtive ravoonUon, inaiaaoM of. 673,674 

what amouli lo, 673 

dapoait daeoant, atonay on, may ba raa^ money, 768 
" dawiandenU,** aa word of limitation, 767 

( 47 ) 



bi^xx* 


wceriMUBwt ul ctMiof, 746 
gii( to raprc^tfttim mty mmsk, 766,769 
* 60^/0, 746 

to wnkt ordinorilj reforhng. 746 
dcHoripUoo. odoquota ia p•r^ o6eet of, 66C 

odaiaiUity of erldaco to idcetUy <ub^t, 617 

in ouM of Moivocotioo 

» m tho, Sid. 644 

M '"ehiMnn"of OMDcd perooQ, 744. 746 
ckoA|4 ol ciauaitsaoci, efloot of, 689. 660 
obUdm) $* " begotiOQ *’ or " to Le bofoUoo/' trf, 744 
dougu^v^n hj DUBe or, 688 
du&oe. ol, M *' hdoro titnod.’* 689 

ouOflidofOtHrtii ollocUng, 718 
coDtinMQV in, rSoct of, SOU, SOI 
•x*nj^ of i»|i|Aiu»Uon of rule m to Jaita dmoeiMA), 686 
eou&ierAtioD of ionet% by toeUtor aot letjefyini, effect of, 742, 743 
error of, aiiet lie proved beforu ooae proveile, 689 
evidence not edmneiblc quaiioa not one of, 646, 647 
ieUo, whore uot effecting gift, 686 
gvtinret, of property, vhAl it fneludco, 694.096 
gencrieproperty, of, eppUeetioti of rule ee to cpeeking ofuiil,to, 002 
Biitokeio, wbeo cridenun not edaoeibleuto, 041,042 
pertly true ee to eovorel objocU, effect of, 088 
property ** oov " owned, ofleot of, 693 

of, by locelity, effect of, 695.6tlC 

wbore UmitutioM eppUceEle W one kind only, effe<;i of, 
0U6 

roUtimwbip, by, refen to penons releled by blood, 799, 740 
•pccifio proportT. of. eccunry of. G91 
ifnie nt which obJecUi to be escertoined eccnxding to, 681 
(true u to one lubject, pertly true ea to nrirdber, effect of, 687 
when incltiding e pereou en vtMtrt es 740, 741 
terma of cannot bo eaUrged, 064 
daelroyrd will, no revival of. 677 
dntruoUoii, burden of proof aa to, 672 

doclaniloo by teetotor ea to, effect of, 671 
evidooceof inteniioQ ncocnary to revocetioa by, 669 
extent of, to work e revocation, 670,671 
iocunpleto. doee nut effect revooaii^ 670 
partial, ofTcci of, 671 

peauDpUon of inteoUon to effect, 671,672 
revocatwb by, 569 

atranger aay effec t complete, 670 ' 

delcrrumable life istercet, dwtnbutieo wbWe gfft poatj^ed to, 717 

natara of gilta croaiini. 774, 77ft 
devise, aaseot of parecaa] repreaeaUiivea to, 683 

deviaee «ud bia boin ig^o or beim female, to, effect of, 766,760 
. " family.'' to, proeumptioft at to, 747 
meaning of. 6(^ 

opemtioa aa exeoutioo of wwer, 616 

prnun and bia iMoe, to, efioot of. 791 

wboi not operatiDg ae an axnoaiaon of powef, 619 

admlakai to discovee orda^\aeaaiDf of worda. 634,636 
court may ooQJult aa to ordinary meenugof worth, 6^ 

'* die witboQt ieaue," cooatruetioft of, 833| 834 

loaviog ueoe,'* ooD^ruction ^ 833, 834, 887 
, different eottatrica, aa t^probate of ooAeurreat willa io. 606 
directioD, a^ainiftretioa not aeoeaeamlj oedared onder testator'a, 507 

Bi to ^ayaant. appHcatkm m rule m AndroM v. Peflingloa notwitb* 
aluudiDg, 72^ • 

^ tUtdonmh tealator'abw.^feetof, 761( , 

to p^j, gift eoDtaiftedin, 8U, 812 

diatmotkin batweaa gift nd, 811, %\% 

, dheWmar, M to what ooulitBloa, 6W, 600 

* donae'a riebta intSipaet of gift cd two proparilaa. 600 
potttkufcid am after, 600 
citraotiea ot, ii^ta aa to, 600,601 
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duonUpury gift. wi)cr« tppUoAiiM %,% dWcrHioQ of tnotber jicrooo, etf »ot of, 779 
tnu^ tMtbg of bgwy u *9<Tted by, SI 7,91 $ * 

dispoaiiioo, eztmt of power uf. 4t to inimsU W 

pro^wty of. 91S 

futuro powor of eo^pot be ctmiv^ by (eeUilor, 930. 937 
ioopprwtioa of, wbr^ foDoviog signAturr, ftTiO 
revtnotioD ou duneo'^ rigbu of. oficct of, 779.773 * 

Uaieior*t ototutorj power of. 617.019 
vben TOid for uncorUiatj. 979, 679 
word* referring to righu of. efcut of. 770 
dupiitbig will, condition ageiut. Tftlkbty ol, 031 
diiUibuiioD, MoedAiABCAt of sorriTtire et period of. 724. 726 
loiiU'it may roquiro n Ptirpitai. 783 
death of mm1>er of eloM more, effect of. 719.717 
dMifuiinatum i»f, 717 

Uret rule of cmivenioore applicable to. 713—719 
gt'nfrally piT<(Tpif 0 . not prr ditfms, 7bl 
gift to alternative dunnu*. <»f. 72>l, 729 
group tif lutbvidNaJii, "24 

rule in Anjnui ▼. ilarfiagiua a* affecting. 718, 710 
•ccoud mie of convenience appJii'able to. 718** 729 
purvii'ora, to, time of. 72S 

wlicrc gift of enrpvt noitKned by coiiditiona aitauhcil. 719 
jioei punea to life InlcroHt, 717 

dbl rilfutive oonnlmciioD, ouve of, aa dutuiguiahod froB caaoa of impl^'ni m<k33. 

UTa • 

<liveating rUuae, time of opentira of. 636 

c*i»itniclu>n of coiiilitiunp aa to. 922. 623 

gift ever oiv {lerrni dying without leaving ehiklrto/’ eoiiatnunl ap not 
io causn a, H29, Kg4 

lurvix ornhip elauae aa cnaaing a, R27, 826 • 

(Uf idooda, uiiKiuitvd bnqurar. of, Plfect of, 9U7 
diforco, Am aflectiug gift U* wilu during widowhood, 791. 793 
documentp, natnro id wbiub court o! oociimitiiitn may 1iH)k at. 034 
purpnaca for wldub idmiaMlilc aa evidipjia'. OTiO, 961 
ibuurpfic pcrvanta. op diatioguiabcfl from *‘acrvant<," 7U0 
ibimicil, AA affecting diapiMiition of moTablca, C17 
marriage ai affecting, 592 
revocation nut effccicd by cbaogc» of, 996 
doDCf, Acrciitanee and diMdmreer of bteodi^l < 'tta by, 000 

of gift Ivy, effect of. 697. (lU- 
application of rnic aa U» dcAcriplirm ot, t>86 
aKcrtainucnt of tb9.639,537,713 
eapaoity u* rciwivo gift. 641, 642 
cbaiigu of name^(»ri death oi iwlator by, effoci of, 000 
charocter of cptate taken by b^ir aa. 537 
of, no bar to gift. 640 4 

condition voidaUo by, 569 

couiidcratioDA in AaecrtaiBment of the. 713.714 * 

dcAcriptioD applicablo to ecvcral individuaU aa, effect of, 714 
aa boldor of an office, 757 
of, effect of eoiiUngeooy in, 800 . 691 • • 

when parol bridc^ce admiMible aa to. 944 
dMinaikin by name tod deeeript ion, effect of, 986.969 
diB^ty of. ariaiDg frum law of foreign coaDtTT, Ml 
evidence not admitaibJe aa to wiabenaf toetator verbally cipreaMd to, 939 
friiluro uf gift fur raaaona peraonai to. 601 « 

gift for bcDcRt in a particular rntgoitt. 776, 779 
to, *'aod biA ebddrcn.'' bow coniUuedt 797 
• bcin.” 794 , t • 

^mup,”?M • • • 

incajiacity of, on knUng teaiator, 639, 640 
may be ecciiecd ooo*pHomance ol eonditipa, 591 
mcKnuig *ff. 609 * 

mu It be an aAcertAmabU object. 614 

not •’"t<i.«ed performance of conation through dwn ignorance. 693 » 

option wporohaae, ^bu and duliaa aa to^^^. 631 
prau mptiun aa to gdt ia ID favour of, 7937794 ' 

aj..^UTlII. ( 49 ) ^ ^ • 
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qu4ntjt^ o{ ioUrtit ixktn whan rfgbti ftivao M sot of diapuotlioix, but 
pentoi^ to, 773 

relMtf AfftiDit oondiii^qi gnoUd to, 5d5 
Tigby to m*ka leicttioa, Ut 
•ettiof Mida ol gilt obUmod hf (nud.by, &39 
t4at AOOpt^ bj tba court in idntdyiDS ibo, 689 
tilio by will ol, coodtUuna ticrowary, 513 
truiU 4od oonditii^n* impoaed on, ovidmco oa to, 648,649 
doDoaa, onumontion by u^sUtor, eSaot wbore not eonaiatont vitb actual nun bar, 
742. 743 

^t to altenwlive. on diathbutios, 788, 729 
preautuptron aa to mtarcata wbera named logatbar, 786, 787 
doublo portion:*, m Ui prManption agajnat, 784 
aftaemant, aa aubjact of diapuailioo, 619 
er(«tioii by viM, 626 

gdt of urau for a eo« *' creatiog an, 774 
tranxler by will of, 619 

4 «?oontniMty, not in oaidenco <d unaouodfMM of mind, 632 
•' ofliHsi-,'* gift of. offix*t ♦>!, TOO. 701 

fjunHem ’jenerU hila, applicatioo to otaaning of irordii, 082, Ii83 
" aldoft male imr," aa vorda of li mi Utkin. 706,767 

porabaaa, 752 
aooi" aa »orda of limitaiion, 76A. 707 

tncannig of, aa vurda nf pun haM. 748. 740 
rtaction, diapoaitior) of non diapowUu prvpcrty mar raiau quMtion of, 624 

no wUta miwd by implicatiou in pH oTanolbcr a pmpony under doe* 
Ihna of. H46, 846 

wbon hnir put U, aa to afu«*aenuir6d profwrly. 617 
eibblumanta. m aubp'Ot of dia|ioaitioA, 621 
m MAffV aa miff, vbild U '* living ** wben, 741 

» condruciion aa to porma, 740, 741,788 

ndo againat perpetuitiaa an affecting peraoot, 742 
validily of gift to child, 637 

EngliBb Ungnaga. uaa by foreign teatator, conaidared in di:*covaring intention, 661 
enfoyaienl, irdereoee aniungfroa uiiraatriotnl ngbu of, 773 
nature »4 condition ahoning poaipoooment of, 799 
'* entillod in poaeeaaiiin," coruiruction of. 833 
** nimning as eubject of judicial detarmination, 668 

etmm^nitioij of donem be teaUtor, offoH where ineonriaicnt viib aotueJ number, 

742. 743 

rejecMon of by court, 743, 744 
iteaM n( pioporty alao given under ainglo Jenomioation, C88 
cquiUblo inioreata, aa 'Subject of diapoaiiton, 522 ' 

oqiiiTooation, arising where lwr> pomoea found to have aano ebriaiian natoc, G46 
eridence of inleation admiaaible in cine^ of. 643 
meaning of, 644, 645 
when not aHaiag, 645, 046 
** cataU." effect of gift of. 701 

C9iUte in feo Uih»f>ecial. saiore of devise creating an. 706, 7G6 
pec atdrr eir, as aobjeet of dnipoeition, 620 
creation of. 6^ 627 

Uil deviae'to pereoo and bie beire may creaU an. 764. 705 
liiniutica to pereoD and bit chitJren aa an. 787, 788 
testator may not diapoee ol real esUte subject to, 524 
when devise doee not lapse, 610 

inferred from dewue of real aetste. 860->H52 
e^ppH. as to beneficigry Ubing posaMon under wiU bmng subject In. 523 
ptym^ogicdl m^Ming. ordinary mriHng of word not ncccamrily tbe, 658 
e«\iUw* SilmisniAn of, is Udocieo's ondertakings. 648, 649 

• .« testamcpiary Dtlorc of dodument, 512 

• cseUtorapderUrihor^made before or after rxecu(ioD» 

661. 500. 643. 644 

b^caaaa of equivodatinn of dreariptioc. 643.644 
oqurt of cooKmelioD, general rule aa to, 632 
mepwt of identiffcatioB, 637 
prsiumpUooa, 649 

U) j|{»ow Uitawe seaung. 640, 641 
{ranaUte tba language awd, M 
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•Ti(l«Dce. VI to oniiiwry mciinini; of wonU, G.'Vi 

ch&rttot(»r oi, aJiuiUihI aif (o inlmiiotit G50. 

diftiGulUu ol eocwtniction m tdnuniAu n|. 049 

docuumU rofemi (o in vtll m, HIU 

(sAJOfiJev 111 eunjiin^tictA viti) lud vf. 040 

further, when MlnuiMibU m to lui'ftning ot wordii, lt3S» 09d 

int«nUe^ «ttci«4ion8 luoy bo rntoniftl. Jf. r)0O * 

intcn^oQ* of« vbM ostludud» 647, I^S 

Qooe of ilinpoiiilioni oot duly oi|>rc9«d, 030 

not iwinntifd to vory tormi of will, 03o. 030 

object of, in n'Apeot of tTu»tt nmi ooudiiionti imixwod on donoG, 040 
prcAiirnpiii»ri tu* to eltomtinn* rebutted by, 000 
tcHtetore knowk'Uftto mey be tbe eubjeet of. 040, 041 
UHge <if pornoiw euting under e wiU, of, when edoutUd. 047 
wlieu Huscd M to eouetruction of wordi, 042 

not AdffliBMblo M to toiHlAkon deecnpiion. G4I, 04;l 

tmtetor'i meening. b3N 

eiroiitiofi And eignelaro. 

ilocuint'iit not nf‘«t*w«nl.r e wIlJ by cnotbod of, 9JO 

jnHtruiiiciit of rrroceMOM, of. •dSH 

jniwvt of i(|)|MiminM'nt by will, eaeentiel, 007 

pnentnj»:ioii of due, 006 

uriHkf of diN', iVy* 

will, of, A47^‘.2 

’* vii»rutor/' M Word of ^miCehon to t«ni Iho fee elropli*. 794 
cxt'cnlon*, admiMion of ovidviicn to rrbul cUim to i^eiduo by, OftO 

ep|>ointfurni of or 4'OadjutorB to, ellcy^t of, fiOb, 00) 

bequest of drbt or bond doce not ouei right of, 523 
dt^eiuMHl b*ifeirr. of, elToct of gift to. 009 
gdl to enoiJoT pt^rMurn. effi'rt of, 779 

eTHb*n<*o wltnitUil ee f<o, 030 * 

|Mymc*nt into court id infAnVe legacy by, effi* 0 t of, 541 
|H>«rr ir> |Miy into Court lonelin'e Icgeny, 541 
rxcmitor^ip expoikoce.'* meeiioig *4. 050 
4 xiHHilory di'VMe, jmmiiernmonl of ip«*mlw»r« ol eUeii telling iincter 4ti» 723 

cIajm of ebddrrti ettaining oorteiu ngu, how noto^tnoHi, 722 
dctrri|>tjon o4 oIam whioh mey teko cffi>ot m mi, 723 
rntcrertK, ar Hibjcn^t of dj»>f>oailiof], 620 
cicntkon <*f. 520 

ImJuic of iMtiic, corirtriicHon of giftx f*n, tC(!l 

rstnice for life only Uikt % under gift 0Ter,*K39 
csclofiion of elntutory n*ln, 934 
iuimitliAU; gift, i«uo 1 m ing b*Jb*tnr'B own, 336 
event^ coopleil wiili, K31I 

firrm*riMty giveirorcr no dneth wiibouL frnving jsniio, 837 
rt'brring to ineiie teking arnlet prcvioim gifle, 834, H3G 
romein^r, iMue teking pi4or eatetce, H3H 
teken H {w>rw»n%) provinion during bfr, 838 * 

impiicetion finm gift ovit on indeOnito, 85U! 861 
none, if gift over rcetriutiMl in time, 851 * 

failure of eueh bmoo, eoostruetJon of gifte oo, 834, 85 1 

d'mtmMrvtio non dbuf cvi/^de l orport eppJnAlioo #f mexia, 085 

'* femily,'* ah word of lijnitttion, 707 r 

do else to, preeumption am to, 747 
gift of mixed fana to, effect of. 748 

to, mey be void for uncertolnty, 748 
neAning of, 747, 748 # 

fArmiog Atock, McceaeiTe ^t of, offeettof, 528,620 
fee eimple. cOQtrAry iolojiiOD to give, infcr«nc« m to, 775 
deviae & exeoator ** nuii^pAM the. 794 * 

pem^ end hU helm ofUMlIy gjvce^,*754 • 
giftA of iueome only peAilog the, 776, 777 • 

felon, OApei ity AA dowee, 541 a . 

felony, freud in rtnpect of 8 will Amounting to, 6i4 
feodAl lyAteis, diA|v>AitioQ by will under the, 618. A 1ft ^ 

'* fiat end every other eon^'^Ae werd« of limiUtMn. 7R0 • 

eecdnd counim.*' perw^uR held to be, ^clude4 in term. 730. 740 
•QO,*’ moAoiog of, 746, 749 
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**ior ever,*' d«viM to dooM for, effect of« 774 

foreign country, duebility of donee arieiog from lav of, 54i, 

doaicil. burdon of proof vbore toctator baa acquired, 559 
Jand, iav nyaming will of, 555 

language, jariadlctjon of tbe ooort not ouated where will in, 63U 
uarhage, ravnra!ion by, lav governing. 562 
p^perty, lav govrming diapoaitiona will of, 516, 611 
will, appUcaiipn of KiivInIi canons of conatniction to, 608 
aa to pro bate of, 556 
conatnietion of, 633,061,662 
eviUenco at to tecImicaJ termt in. 634 
tranaUtion rcyjiiired of, 635 
vonle ermatrued in their ordinary aeuee, 062, 603 
forfeiture, nlii*naUon, on, olaute refera to by way of anticipation,*' 641, 642 

not when againtt will of donee, 84i> 
claiiae, burdon <»! proof aa to operation of, 640, 641 

gift fur life or other interoet aubjeet to, conttiuwUon, 040 
power of attorney not cauting. H42 
formatiliea of ralid will, 545, 546 
'* fortune," meaning of, 7i0 
fraud, eetting aside of gift obtained by, 539 
'*free from duty," meaning of. 606 
freaboldt, at tul»jeut of din position, 516 
friendly aocioty, disposition uf liomiiiation under rules nf, 525 
friends, conairuotion in favour of teatator's, 571 , 

" friend *' treated aa synonymous with relations, 757 
" funds," gift of, meanmg of, 701 

furniture, gift of house of, ending with " all other effects," effect of, 700, 701 
meaning of, 710 

futuregift, unboni illcgitifnale children, to, liiTsUdity of, 736 
when failing on death of legateo, 612 
illcgitimaio child, iiivalulity of gift to, 548 
intcrcata, oreatioo by will, 520 
|)i»«er. testator cannot ertvie by will, C30, 637 
genera) drscripiion of property, ooiistruetioo of, OiM. 655 
power, eo'pxuitmg spceial and, exercise of, 625, 626 

execution by will by married woman, effect of, 681, 022 
exorcoie of, 016, 61U 

general devise or bequest before ereation of. effect of. 020 
natiiio of. 619 

wheo ganerel dovlso or Itv^iicat not aa execution of, 619 
residuary gift, intereat;* inetuded m, G05 
gruerio property, accuracy of description of, effect of. 600, 091 

role as to apoakiag of will applied to. <»b2, C93 
uae of poeeowure ndjective aa affec ting gift of, 692, 693 
gift, absolute, arising where gift Irttsred with trusts which fail, 674 
acoeptanoe of, eOnct of. 997. 506 
aooesaoHes folio* the, ri03, 004 
ademption of, 002 . 6(M 
at specified ai^, 601 
l>cnctit of animals, for, validity of, 536 
vapaoit;^ of dense to receive, & ), 542 , 
charaeier of, inference from, 777 
oonditional to olasa, vsetiag of, 617 
conditions of an cficctoial, dJS 

oonstraotiori vboro amount smtsd in tbe aliemative, 660 
cootiMnoy in subjeot <d, 601, 602 

disaUucy to trvoive ariaing irons lav of foreign country, 541. 548 
cliscbumer of, what may amennt to, 599,600 
distinotioo b^vw.'Q'd'rroiiOD to pay and, 611, 612 

tloieof paymsttt and, nav be implied, 613, 614 
dunee ** a-id hU chUdrea," to, oonetractioa 767 
enforcement of oontrant to make, 6I6,*5I6 * 

e*ror in part of di'scriptioo dose not Titiete. 666 
evidence admitted as to trams or eondiiions attached to. 646, 649 
examples where void for uncertainty, 536, 597, 676, 679 
ezeroee of option may^adeem e, 604 
UUuie for masem perMal to dMee, 601 
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fift, failun (or oacorUjntjr when Mlootion canooi b* nado. Ml* 592 ■ 

on impoMilMlit; o( p«v(onaaaoe uf oo&dition procedoub, in wbac oaaoa, 
590.591 « 

Ukrougb of teataior* 601 

Doa-poHorfoanM ol omditton precodont. 60S 
vbeta iniantioa to aobstitnta altamato gilt ool abown. 510 
ill«Kaiiljr aa cauaiog laUure o#. 60S 
iffipUed, baata o( dnctrina aa to* 645 
nature of. 645. 640 
ineome* of» failure of. effect ol* 605 

infiividuaU. lo, conatruetion in roepeet td gift to a oIo^h. 6IU. H17 

iotarim maintooaaoe, of* SI 6 

** landa iiut aettked.*' of. pnijiorty iMuaing hj, 064 

niaj be hy reforenco. 793 

explained by recital. 664 
meaning of. 509 

iniadrvription not affeoftng, 085 
muat bo uapable of bomg no dinfioaod of. 513. 514 
named p*rwn "or hlw boim." to. effect i»f. 751, 759 
obji'Ttn of. w 111*0 valid, a3H 

4in6 of a M*t of jiornona. (o. vhen rnid for unoertalnty, 080 
over, effect <if. where inconnintrnt with gift of abaoluto inU*reat, 771* 779 
happening of oontiogMwy in. effect of on prior gifti 60n, 007* 

in tcaUtor'a lifetime, 796. 797 • 

implication from, of alamlute intnreaU, H48. 840 

L‘fe int4tfmta* 840. 847 
infvrencea from. 720. 727 

aa to vcwling of prior gift, 806 
iriU'ntion of UwtaUir muni bo abowxi aa to. B04 
(in Itrtiikruntry. 805 

dvath. h2* 

before Imeonung eniitlc<l, 832, 833 

di'ath of life tenant or under age. R25 
cxeouUoD of Uiiata of will. 831, 832 
legacy in jsayeb^. 839 
ccreipi of h^gacy, 830, 831 
reeling 4if legacy. 833 

of child prvdoctaaing U >4Ut4jr, 610, 611 ' 

naoaa poraon. Co pi*r'< >t\9 onlitlud in oaee of intoataov. 847* 

hi ' 


prcKi.mptire kkeir-at>lair. 846* 847 
undgr iaenty'Ooe or bufnre marriage, 820 
aitbnui c)iiklrt*n. H23, 839 
« ♦ («under tweniy*o&e* 694 

bcir. 839* 

isMue. .9rr failure of imoe. 

failure of cbiUlnni. 849 , 

iaaue, Nh failure of iaaue. , 

giving validity toe condition otberwiae void aa <a Urf^em, 688 

perriit'H death Without iwnh, wbun vc<*iinu. 891 

fiarticiiler erent taking effect generally. 603. ^04 

prior gift uot iCveeUd vbrre contirigaocy nut ariaing. ft)7 

releaac of donee by pereon entitled on* 584 

validity iif. 529 

veeting nnt prevented by, 820 

of gift inferred from cxistlnee of. 806. 809 

when lakinj effaet on a ibMrtbutive conatrdoiioti, 854 • 

where iaiiure of iaeua not wit An i*i«letory role, H38, 837* 

poeCponcment ^ 814 * ^ • 

preeumptum ae w, ia in favour of doAeo. 7^. 964 ^ » * 

wbecelappearmg on one oonairuciion. 666 

apeeiffc thing given twice in aamoor different inatruoanUi 

• 784.78o • 

property not the aubjeet ii a, 524 

ol geewrie nature, nf. 690. 601 • • 

^oantity o(,iateraa( in. net mt down where clear* 761* 763 

real e^tete onlv to elaae. 7ffi ** 

.. ;*.l . .a ^ 
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gtft.'reoitftl ntoj espiun, M4 

romunn contmgent uotil MCMtAiMd, SOS 
re)itdu« of, effect of, 713 

•eme thing to tvo pereone, of, bow neonciled, 078 

setting ealde whom ubtaiaed by fraud or oadue influence, 030 

'' to fong M '* eerteiJi cirotuneUnoee continue, elleot of, 774, 775 

•poeiCe property eccuratel/ deerribod ee to part, effeet of. OOl 

stated purpnee, for. effect of. 777, 778 

testator's right to el (ecb oonditioos to, 683, 684 

to *' the children of A. end B.," how tekeo, 746, 748 

uotJI merriuge, nffsot nr. 698. 690 

▼eiiditj where U« cbiVl re tnmlrs m m4rc, 637 

reeling of. An4 $*t rmting. 

es effected by inrelidity of eondition. 601 
whore subject to contiogeoo^, 606, 607 
wbon eleerJy cutnuUtire. 784 

not void for uncwrteiniy, 670 
rold for unoeruiniy, 687, 878. 670 

words expreMing dietineiion between time of peyisent end, effect of, SIS, 613 
gifts, blouded, eccopience end dischuroor of, 600 
urdor of peytumt. 844, 8t6 
iucccseiTe, enniingenviee in. 808 
*' goociii end obetteli," pefoonel esbete included in gift of, 701 
*^gouf]s,*' penionel estete included in g»/t of, 7i)l 
grenirDetieet error, act meteriel, 068 * 

woHs, usual niloa of grammar to be applied t<t, 665 
grandchildren," as to meaiung of, 745 
grandi'Kildren, as to Hghu of in absence of children, 745 
ground mit, gift where lands leased, etfeot of, 009 
growing ert^, gift for life of, effect of. 586 
ha hits, testator's, admiidbility of exidcnce ae to, 642 
balf'blood, inuludcd in descriplion by relailonsbip. 730,740 
*' have no inua," ooi^simetion of, 833. 834 
heir, a word ot limitaiiun arid drscriiilion, 740, 767 
at ciimniQii Uw, person referrra to, 740, 760 
l»er|ursf of personal estate or mixed fund to, effect of, 750, 761 
c^rarUT of estate taken by, os donee, 637 
devise (»f a particular charactor. effect of. 750 
tijriM'iion that aonee is to be tostator'e, Intereet created by, 706 
famiired in case of ambiguity. 671, 678 

E kft over on death without, 830 
eld to take under liraitationi to "nearest," 678 
moaning of, 749 

not exclude whore certain gifts over eaar.ot be read distributivelj, 854 

testator failed to eon template all contingonc«ca,606,607 
of living pereon, meaning of, 740 
rule against riUiiihcriting, 667 
holilot'ima. eiistvmary, not disposable by will, 624 
heirs, devise to person and h'm, ntav erwete setate tail, 704, 766 
female, devise to devisee sod bis, effect of, 765. 766 

, of the body, person to take by purobtee under devlio to, 760 
^ lawfully begotten, estate created by'Jeviso fo devisee and bU, 766. 766 
male, devise to devisee and his, effect of, 766, 706 
ineaning of, 750 

of the h^y. effect (d devise to, 750 
of the body, meting of, 749 
holder of au office, deeciiplioo of d^«e as, 767 

homicide,* inoapaoity to take not aniing where excusable or justifiable, 640 
hotchpot elaase, construrtida of, 642 

842 ' 

recital of advaaoee as affecting, 043, 644 
time at which operative. 842 
house and premisea. effec** of gift of, 708 
may include land. 
household effects, mining of. 710 

furniture and sffeeta, SManiag of, 711 
meaiffug of, 7i0 
goods, tnsroioi of, 711 
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boutehoU •«▼«!(«, M dittinguUbad from terTioU,*' 760 

huabftfkd 4tid vile, MuiitkiD to produoe cepiintioa of, 4TokLu\ct of» 66J, 606 

^ifto in joint loanncv, bon tnluu by^ 700 
doBM dou^otod by ienn, 761 • 

ricbi to 4Q MUto by iho ourUny wUoro vifo dim in tMtntor'i lifotinio, 
611 * * 
id certutn ut quod certum rtddi foUsi, npplioaUon o( Diizim, 670, 660 
idonUdoatioa, idmimibility of tridmm for purpoto of, 667 

inatruotion* for uUI for pur|ioM* of, 660. 661 • 
tridwce odmiMiiilo whom not un4nibi|{uo(My •ntialled, tIAO • 
muy nbow thnt vordi UDombi^Mimfy SHiiitfy ibc, 637,638 
lAod giTco in pnrtionUr p^niji, 640 
when evidooM genemlly ndmirttbU 44 to, 64U 
kdmtity of donr«, t^t odopted wbwe difforonl portoni Mlufy jmtU of tho 
dMofiptioo. 6HU 

ille^tiuote child, ubomcu of tepUmoU ubildron 44 cireoD4(Ano4 f4Vouri»g, 736 

C4p4CitT to t4tko, 642. 543 

gilt to futuro. uivftiklily of, 642, 738 

of 4 1040 by 4 oertnin wooioji, 738 
DO rul4 4b4u)utc]y t4rhsg |i4rticip4tion 4lt»og with It'giliroaU 
obildrim, 737 

not includid in torra "ebildrai,** 736 
reforoDCO to Mtomity on gift to, effect of. A42 
toUliv«i 04iuiot tout union* inUutioa dmr liy will, 736 * 

imluAtioo* tb*t they 4r4 intmdod U* W inoludKl. 737, 73H 
rc4*tion* nouiocludod in dMcriidion by rofrronco to reUlicniHhip, 
735. 736 

imrDovtblo propoHy, U« govorniug 4i4eikli*l volidity of will of, 617, 546 

f()nii4l validity of will. 656 

implied cro44*ez4oatory limiutiont, wbeo 4ri*ing, 862, 853 

romuiiidof*, whoii wriotfia. HAl, 852 $ 

gift, obiolute ntontt from gdt over, of. 842 

of, mo4u» by wbiub 4H4ing, 840 
64414 of doctrine of. 845 

ounUory intention ai»y trim (nm uooiezt 44 to, 848 
44t4to t4il, of. when •ridrig, 860** 862 
D4tur« of, 846, 846 

none where covenant 4gAuuit4liQai4tjo& would boinfrmgcil, 847 
rule 44 to, when 4pp[icuhle, H47 
impmwjUe ctmdition*, effect of, 66(J 

in defiu It of ieeue. effect of, a* 4 reruaiudor •* ’ 1 (‘T eutato tail, 608, mu7 . 

tail male, when daugbtore ftay take oxidt'i baitaLiuu to 756 
inaceuracy of deaorintion, fioowit of w)D4iructH»ii an fM4, 685 
incapacity, unaoundijCM of otind ae conatiluibig, 532, 534 
income, charge upon iedofindldy, v£^-t of, 688 
gift of corpae by gift of, 087 
«frwitof,776, 777 

nature to which proaiiiDpliun a* to reeling ap|ilice, 8I6« 816 
tQlerim peymc&te of, |<owcr to make, 817, 818 . 

intarmeoiata, gift to contingent da«* carrying, effwt of,*^3, 724 
presumption 01 reeling arising from gift of, Hi5 
wbm ca]Mtal in^udod in gift of. 627 « 

inoomplete daetructioa, rerpoation not Quoted by, G70 

will, eridooee not admitted to complete, 636, 636 
inconeUteocy, oonatructinn of will coutalning, 674,675 

gift of eamo thing to two penoos, bow rwwociJcfl, 578 
iacoosistent clause, omitted from probata 11 oanceUod in penal, 547 
gi/ta, rule at to preforaicr ^tween, 677 * • 

wills of same data, when oAiliM' adaittod to T>rdl>ato,»567 
aereral parUy, as coostitulin^be lagt wjU, 547. 568 
incorporeal bereditamente, aa mbjert el diapoeiisuff, 616 • * 

* e creation will, 62e * * 

mdividuals, drschpUen of donee aopJicaUe to Mraral, uffact of, 714 

gilt to, cd^rying iaterost applied to uaiutonanoef effaot on vatling# 
816 •• 
gmp of, distribution, 724 » r , • 

tiwf of death oootamplated io, ae regards suUtiiutloual 
gdU, 730 
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ineffectual appointmeut, devuiutiMi of propcctf on, 621,622 
infeUt, biodutg effect of eootiition to telie o&me end erme on. S03 
cepecit^ ee donee, 541 

'lUcberge of execulore pejaent into court of legecj to, 641 
ianiidixy of vfll cif. 634 

** uihorit,'* use in eenee of ** teke in eDCceeeion," 705 
initialft, otteeting witncw, of, euffioioney of, 604 
eufHciont if intended m cigneture, 648 
ineenltj. ffa uiieout»<lncM of aind. 

* ifiiUtutioB, doTbe or bequest to perpetuel, mey be Toid, 645 
gift to, Tuidnbility of, 643,644 
iaatructione for will, when edmueibk, 060,661 

iNtpor coiitelning. u nut tenUmeuiery, 640, 647 
iniorence policy, diepueitien 623» 626 
iniiAilioo, ee ciieontiel to velkl revucetion, 603. 664 

oherMtor u( ovidracc edmittod to ebtiw, 060. 601 
dnutroy will, to, mey be pmumed, 671, 672 
«|eviMte*M Iflttere not evidoncr of tmtetor'i, 049 
eNHontiel to ettestAtnin bj witnt*M(iee, 654 
evidence of, edninible in cnee* r»f equivureiiuri, 043. 044 
wbeo excludvfl, 047. 048 
giving effect to eacorteined, 028 

mode of reeding of will for purpoeo of tsecrteiniiig ti*4Letor'e, 062, 063 

quu^Uone involved in eecerteinmg tovUtor'e, 027, 028 

role epplloftblo where will edmite of two oonetructiune, 063, 000 

of c^enatruction when will contein^e gcnorel aid partivuler, 072, 
073 

rulee of lew epplied to escertein tbe tutetor'e, 008 
the! de4'umont ahonid operelo ne will, ncvceeity for. 646, 640 
to meke gift by will, representetion of. wbi*ii cnforcoeMo, 616 
t'ill ia cuuHtruud ecoonfoig to teetetor'a, 026 
interoat. And arc quantity of inter^t. 

pi>ii|.|inned legHcy. on. 814, 615 
whet mey be creeled by will, 626 

mtcriia intereat, poxtpuned gilt e<rconi|)enifd by. when veiling, 614, 815 

eufBcicncy of gift of, to reiae praiiaptiun of immodiair vvating, 
814. 616 

meint4vnence, rffi^ot of gift of, on voating, 816 

interltueeluin, cunatrut iioii of, 661 

invelldity eftcr ozocotioa, 669 
* pencil, incluaion in probete, 647 

presumption wbero written with aeme ink. 600 
inleraediete iumao, gilt to cemimgent cleea eer«y4ng. effect of. 723, 724 
will, rovueetiun by repoblioetioQ of other will, 579 
iiileateoy, oxerntdea of caww of leaning egeioat? 665 * 
gift of reaidue ea preaiunption egoinat, 666 
intentioo to her pnraoGt deining under eu. effect of, 806 
meeaing of, 607 

ouatur ol title of persona oleimae on, 666 
- persona entitled in. not exejudea where curteis gifu over cennot bo 
reed diatributirHy. 864 

"'inteatetg** neaolng of, 607 • 

,«investaent. conatruction of tertna rederriifg to, ea effecting edomptioD. 603 
seenrity ea aTpoaym for. 710 

when edeninion does not remit from change of, 709 
" inveatraente,'* meaning of. 7Qg 

vrreconcileble gifts, liipita of rule 4a to, 677 
iaaue, ep|flioetioo of rule tn Sibley y. to gift to, 7o3, 754 
ee word*of limitetiot^ end dmeription, 767 

* r «, io of pereonalty, 792 « 

be^oeat to'persw ead^bie, of, 791, 792, 
rlem of, aacertakinment of, 7M * 

bow taking, 764 • 

deviae to person af^ 

lliiribiUbm ia reawof eubatituikm of, 783 

UUurs of,' conltrueitoo of worda M implying, 883. 884 

• whao atetutoiy rule ea to gift over on, not applicable, 834 
lift OT«r of persQD^y to, affect of, 
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iMue. ipft OTcf m in<U«fiiut«ly diiterti Ui)iMo ot, 6M» W 
mtle. t>ow>fia t<&kiiig under gift to. 7^5 
nuj be oonkuted to lueeiiing '* ohitdmi/' 753 
meen '* ehildreti/* Hd6» 836 
ueening of. 788. 783 ^ 

remoter, effeot of refcranca to. 754 
Jesuit, cepecity to bonviit under will, 338 
joint e«Ute« for life, with seperete inheritencee, 780 
tonency. gift of |>r(»perty in. 780 

resting of gift ot different timet ei eA«H*ting, 781 
tenente. gift to. whm one etteiti wiiJ. effect of, 566 
deerription of donees m. effect of. 780 
rights of dispoeitioii of, 6^3. 584 

Rurrivorsbip ss provoiting Ispse of gift on deeili of one of 0|3 
will, nature end effovtof, 310 

judicisl decision, oontidmiion for pur|iose of oonsinjotiun, 603 

how fsr binding lor purpose of oonstruotion. 064 
uosning of wnrde fre^iucotly the subjoct of, COM. 656 
jiiHiHliction. correct rnUuke. to. 53ii 

fonugn Isngusffeof will does not oust court's, 830 
tend, AppcTtsirung, effcH t of gift of. tiU9 
'* lend.'* diwc^ription of gift ah, offect of, 004 

lend, do VIM* to uon>vhsrilAhlo iinlocorporete^l s sn oristioo, kivslidily of, 640 
KngUsh. velidity of will of, Isw govoniing, 558 * 

cttcnt ill doviMt of, 704 » 

gift of " sppurtonsifbes" ss nsssing, 090 

Arising from iinlimited gift of renu, 1107 
boil so or building mey inriiido, 708 
in nAmud piece, effect i»f, 703. 704 
pertieulsr periah. idmiilWtion. 040 
to rcrfioretion, vnidelnliiy of. M3, 644 • 

liow fer Ucruce in mortmsm rc<\tiire4 by corporAtifjn to ttke. 544 
lew governing wfU of KoglUh or foreign. 368 
" lege<*y " mey meeti s devise of, 704 
may bo included in gift of testator's Isisiness. 700 
property iiicluderl in devise of. 708. 703 
when money included in doseription of. 704 
lengusge, AdmiMion of erldenre to trAnelsIe. 634 , 

u(»cidieting, eourt reenneiles priivipinns in eAso of, 054 
Icstetor's, not importsnt fur putjh ^o of oonstrucUon, 632 
lepsD, sppliustnm in powers. 607 * • 

Appomtment an exercise of specisl poesr oot preserved from. 086 
CMratehlo Icgscios. df. €18 
clses gifts not usuelly subject to. 614 
future gifts ss imble 612, 613 
gift of debt, of. C08 . 

settled tbsrev, wheo not subject qf. 012 
mint teasney or tensney in common as Affected by, 6)3 « « 

Umitstions preventing, lUff) 
intAiiingof, 607 

none of gift In purvusoce of morel obligat i«ni, ffU8 
])OWor oreppointrAent, of. 6U8 » 

proviso in emu gift sgeinA. effect of. 614 
right of sslevtion, of, 533 
when iioni' of devise of estste IaU. 610 
lapsed be<(uefits, effeci of, 617 • 

devises, effect of, 6)0. 617 ^ 

gift, republicatiora doM not re> i|c, 578, 376 
property. chArge on. effect of, €17, 018 4 

distiiacUon betweesa chafge on end esveptlcm dut of. 818 
** lost And only wiU.*' opraplete rsvoc^%B nnfganrrisdij^rffnrinjt by, 5M 
last will, zneening of. 50e , 

severe) per^ i&eonnatsnt wQIs as eonetltoting the. 667. 668 
latent ambiguity, evidence Admissible to rxplAin.^834 
leoso. disposition of, 535 

Ivaxed land, gift of rent «>f. effect of. 699 * 

leaseholds, disposition b«4oie dAte of demise. 618 

mey be included fat term " Uedii." 701. 703* 
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fftiiAotdi, whm fUit «ntittad to diMkim, 600 
legtUy. onnuily iu>t isohidcil in t«nn. 704 

applio4tion of term in cirdinory Mnte. 704 

•M to pnorit^* or charging on «fta(e. 844 

onnnot bo mAdo to At dAto of iri]l. 767 

ooDdiiion roQuiring vUim to bo modo ior« bow fulftUod, 693 

oon<UtiooAl uvioo of londo to oocort poymont of. 627 

diitinotioD botwocfk pAymcni Aod vooting of. 810 

gift of rooidue not a, 704 

OTor OA doAtb biforo bocoming pAyoblo, 832. 833 

rveeipt of. 830. 831 
intoroit on ixiotfHmod. 814. 816 
moAfi ing of. 009 

ropobNcAtion ao Adooting. 678. 679 

rooting whore ebtrgod on mixed fund, 821. 822 

rwJ Mtete. HdO. 821 

pAynblo out of pononol ootAto, rvleo aa to. 810 
Jogol ponoDA) rAprowvitAiivOi. dAVolution of tootAtor'o prop«»rly on. 683 

TOAiing of properly AppoiiitW by wiU in. 620. 621 
roniAindon, oroAtion of future ottAlot by. 6»6 
vurdA, interprolAtion of, 666 
legAtiH*. AttvAting of oodioU by. oQecl of, 666. 667 

ootiflrtnAiioA by oodicU ol wiU AttOAt^ by. effeut of. r>80 
debt or bond, right of Axeoufor not ouAtod by. 623 
dweAAod, gift to exooutort of, effect of. U09 
deecrription am before nAoied," effeot of. 989 
IJAbiJity AM lifo donee of chAitel, 629 
wiAAoing of, 6<r9 

iogitimnoy, <)UoUon of. Low deoided, 737 

letton by <l«viiiecA. not AdmiMibJe aa to teetAtcr*i intentloAA, 649 

of AdnuniAtrAtion, title andor wiU not enforced imUl gront of. 629 
Ux loci ret et/o. ApplioAlion to iamovAblc property, 668 
lii'cnoe in nottniAin. when required by coriioretion VAhing iAnd, 644 
life (*AUte, iinpbeAtion by gilt over on deetb, 846. 847 
poAtponemont m kegAOy to a. effect of, 814 
intorcM. Ahwlutc iiitercet mny be cut down to, 762 

Addition of richt of djApooal during lifo After oteAr gilt of. odeet of, 772 
ApidjfAtion of rule in Andrtw" w. r^rtiugten whore there ii a prior, 720 
diAtribucioQ ADtongMt oIam where gilt poetponod U». 717 
prior, eOeol ol fAilure of. 606, 606 
▼eeting of gift over on dcelb of donee lAking e. 828. 820 
teoent. oonUogoocy ney bo confined to deetb of. 830. ^1 
Tiding of gift from end After dentb of. 808 
icnAfiti. gift over on dretb of eurrivor of. implied eetAte of eurviror, 848 
jenut OAUtea. crcAtioii of, with AepAfAto inhtfitenooe, 780 
limitetion. Addition aI wordi of, effect ol, 730 
depending on mAi^ege, 687.688 
gift of reel cetete withont woide of, efieot of, 776. 776 
fAtUiee of isnne. on. eonetruction of wordi Afleeting, H33, 834 
.Implied. Uasia of doctrine aa to. 844 
in futnro, AteeriAinnent of cIaaa tAking under a. 722 
'' iMUCi** AA A word of, 752 
. jApw prereoted by, 609 * 

TiriouA word! cepAble of being worde <^. 766. 767 
whet Are worde of. 764 

litigAtion, velidity of con<bt4on fgohibiting. About will, 630, 631 
** bring," ohUd en venire re mire ii. 741 

S 'K of, ae pi Ming tbe Adropeon, 706 
oecA m Action no^ rabjeot ol deecripiion by. 696 
deAOiipticm of prpperiT by^^^ct of, 606, 696 i 
U*it enbeeifuent wiU, hurdM of pies b% to tetcoAtkin by. 667 
hioktl iatefTAl^hurden of proof aa 633 * 

hiAA( y. Ademption not oAoied by kk by the oouri eetjAg in. 604 
lurmitn. eepeeity ee dooee,* 641 
* teetetor. 631 

•se<*utor'4 power to pey iotw eoort legAOy to. 641 
•0 found, proof ret^ired ee to wtB of pereon efterwAide a, 633 
mAloteoertoe. direetiuo to 6^w aa eJeeting Teetlng of gift, 812 
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dir«oiioQ to p*^. piidiBg puMpouaoMt oi lift u Btetinc ruang, 
$ 17 , 91 $ 

gift to o1m» cirryiDg intomt 4i»|iked to. ofloet oq iil7 

latonat, fih af» m offootiog vmiing of lOROOJi 
** mh dMoondoQti,'* ponooi Uking «ndar gih to, 75J 
** mole bein," pemoni taking np4$r gUi to. 
iBanslougbtor. inoapacity ol poraeo guiHy ol U«iUior'i. SINI, MO 
monn«, m to proTiOHWi reUting to vill of, 647 
^iipooitiea by, bt6, 526 
mark. iuOaioQt if iotoodod m tigoMofO, 645 

nuirriage, ovokUnco ol ooodition unnoaotiobly rmtfmumg, .%86 
oondjtitma in gunm) or partial roikiaittt oi. $ati, 5H7 
ooiwnt M a ooniLUon precedent to. vban eoidAtib*. AOO 
to, ooutrueUon oi ooodition m to. 50tf. 627 
nature cd valid, 527 
perfortoaBoe of ouftdilion, 503 
eovenafit not to revoke vill m affected by, 515 
foreign, revocation on. law governing, 50i 
gift condiliuiial on. time of porformaovr. 524 
over oo deatb or marriage, 905 

before twentyHine ** or/’ wlion co'iArutvl an 
ahd.'’ M35. 985 
onill. effect of. 5M. m 

iulereait rrreiad by. 774 . 775 
linuUiiona dciwndiug ort, riTert of. 587, 59H 
'* marriage/' meaning ai Mliiecl uf jiMliviai doteroiination. 
marriage, |iartial n'vocauoo oy, 5*i^t 

rr vocation aa afft'vl^ by, A62 

Will etvrrwing a power of appointment may not be revoked by, 552 
withholding of ctiiiaent to, fiowcr of tba onurt. 5M 
married daughter, death with huaband in fatber'e Itfetimo leaving iaeuc. effect of, 
611.012 • 

VOEoan, cajiacily ai donee. 541 

diHclaincr of real CKtata by, 600 
diepoeitioo by will, power apart frea eUlutn. 535 
atatulory power aa to, 634, 535 
eioeotioa of general power by, effect of, H81 
gilt to.andhorcbildjrri free Iron buiband>oonrroi,cff«fltof,720 
when ateueed from eompiranoe with oondition ae U> reeidoneg. 
522 

meaning of vortla, evidence ae to. power ol 'be court aa to. 654. U35 
mcTnoranduin of rontreci, will nay be, 511 * • 

mind, eoundDcei of mind. 

*' mif>orily/* meanieg aeetibiect of )udioiaJ dHemination, 668 
lawdeacription, rulre of coiutruction aa to, 684-*688 

wb«n Vorda prvauwmi to be a, 084, IM5 
mietaka in deocnplicm, wbeo ovidciKO not admiaaible aa to, 641, 042 
junadirtion of the court to e o n c o t. 080 
rejection of eanmeratioa ae a, 743, 744 
revocation by, it inupcrmtivii, 574, 575 
miatreai, rwice in wIum denoted by tern *' wifr," 751 
msed fuml. application of ruW of convminoei* ae to cUaace to gifta ol. 72J 
gift to ** faftiily,*' effect of, 748 
*' hairc of. eff^ 751 
vetting of legacy oharged on, 823 
modem will, tneuing of, 606 
money dM and owing,** conatnwtion of, 4700, 707 

meaning, 706 » 

•' monfy dor/* mflaning of. 706 a , 

" money/' g^ of, may paae tbo reaiduary pnraval ettate, 707 

Vbon not of a reeidtiw nature 706 
'* money iriveaied,” na*u|B of giK ofa re#. * * « 

'* mooey/’ meatuag of, 705.706 ^ « 

** monry owing,** meaning oL 706 . 

** money/' etook not pae^ by term. 706, 7U6 

term may be ahova to apply to other prrjMriv, 70* 

* Mt efUnded by b^og eoiUed, 707 
vbdn ixkdod^ li deacriptioo ^ ** " or twal evtata/* 704 
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WlLlS^<eniiHiud, 

monS ohUg»UoD« dooirme of Up«o not to gift in punoAnoe of, 008 

mortgftgo, Adoflkption not «auscu by, 60S 
'' dfivolatioii of. SSS 

monoy, wbon not p4Ming undor general gift d Und, 704 
looitmoixii Uocxtce in, nooobaory to vnUdit/ of gift to corpomtton* S43 
iQOtivo, exproMiOQ d tonutor'i, o9«et of, 777, 778 
motor OAf. inolitdod in t«rm ** CArrUga,** 710 
movftblo property, diK|KMition of. Uv gorerDing, 817,658, 658 

gift by lieecriptioQ of locality, effeot of. 686 
vAliJjty of vill, u regerdK. upon whet depending. 045 
. murder, ineepecity of por»oo gtiilty of teetetor'e, 650» 540 
mutuel wUi, nature uid effect of, 5t6 

property.*' mhat ii irtcluded in. 711 
name ana arm» cUuso, as to vhen eubeUntially eomptioJ with, 503 
aa moaning atnek, 600 
identification of donee by, 686 

Navy, vill of pereon in, not to be i&clodod ia a power of attorney, 611 
** nnanvit " heir or head ia order of inboritance ae the. 073 
** fjearcMt n lationa," perw^na nforrod to by term, 758 

nogutlaUu inatronlentn, inderarmont by exouuu>ra when in toatator'a name, SS3 

** next hoir male,'* moaning of, 750 

next of kin, aacertainenent of claM of, 766 

where oortain pereona excludcti, 767 
olanae excluding, effect of. 618 
deprivation of, rule againit, 867 
favoured in oaM of ambiguity, 871, 6T2 
persona taking umlrr aimplo gift to, lit, 
itdationa may lx* hold lu mt'an, 7;»8 
abarvM in vbirh taking. 767 

nickname, admiaaibility of rvidcni'e ae to lr»lAtor*a ii*c of, 043 
deaignation by, ri88. 686 
noiQi nation/* under mica of friendly nocicly, 625 


760 


non*existent pervona, gifts to, inv^idity el, 630 
" now Jiving,'* gift to children, efioct of, 714 


nunoupative wiila, partial abolition of |»ower to make. 620 
obliteration, Invalloity after execution, 666 

|)art woc^ describing amount of logaoy, of, effcnit gf, 674 
offspriof." meaning of. 765 
option, adeiuption of gift arising from exereiM of, 8M 
to purebaae, as conditif»nal gift, 636, 630 

dutic* and righta of donco exercising, 630. 631 
* meaning cif time as to gift of. 630 
** or ebanfisd by court into ** and.** 678. 736, 761, 824-*827 

not changed iuto '* and *' to defeat gift over*after intcrcstA for life or in tail, 
835 

original will, court may look at for porpoacw of construction. C33 
orig)oaring summous, proceedings for construetion commenced by, 633 
*' others,'* gift over to, how e'‘nstmed, 738 
** etbe^wise deatro3nng,*' meaning of. 671 
ouster of jurisdi<?tion, attempts at. 830 

paramount intention, mle of const ruction where wiU con U ins a subordinate and, 
673 

parent, devi'« by’child to, effect of, 613 . 
y gift over on death of without iaaoe. 831 
parol evidmcc. admissibility as to doaeriptiem of donee, 644 
patent ambiguity, eridonce not adoiittoa to explain a, 646 
par^ioular estate, contingency affecting vesting of, constniction, 802 
gilts, oonstru/'tion of, 787—7U0 
prupafty. right to fund giWA for benefit of, 776 
ret^ua^ Bdt, oatira of, 6D6 
partition may not cffes;t7i'TeTOoatftoa»JM)6 
" payable . may tw e^mstrued aa ^Sted,*' 833 

payment of debts, post|ioneiDent4Bb^ymcnt until, effect of, 798, 766 

words expreasi^.disUncPon brtir^n gilt and* rime of, effect of. 8)2, 813 
peil0^ iltcrabons, molneien^ probate, 647 
-ptr ctipito, class of lamiy take, 764 
dveomidanU take, 748 
dkatribotkjQ is T^/nd/osss, 781 
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per copil^ )(iit indicatmg dictributioa U» ln» 78*1 

*' to the olhldron of A. ead 15." id teltcn, 74/5 746 
releiiouM pr«md far it take. 758 
per dirpej, ooBtezt may m^iilre diepositiMi to Ue, 7H2 

determination of pereunt forming the itocka vIk'U gift to he taken, 
743. 7S4 , • 

gift indicating dUtribntion to bo. 783 

taken per eapilit. but dUtribntrd. 788 * 

to take place ou death of roapt'ctivoparontatnat'menndietrjbulion. 
782,783 • 

** permit," cnaet of fiirfciture in which word uacdi n'prueunting a paaalve atUtiide 
of dunce, H41 

perpetual gift, whim void for unccriaitiiy, G78 
person of cniound mind, repeeity aa dnnrr. A41 
** pcreonal oeiatc and elTiMiU," imu^ning of, 711 

personal oBtaio, appUcaUota of nilra of oonvenlenee to giftM c»f iho rrvpux nf. 721 

ibo nilo in Sketlt^'e Cqh to fve^i*.in heritable, 7 GO 
appointment will, probate eaacntiul, 567, 358 
M eubici't of diepOBition. 518 
bccjiiwt to pereon an<i inaiio. effect i>f, 781, 782 
renreeaHiUtivist.*’ effooi of, 75N, 709 
construction of Itftjucnti to parent an<l cbjldmu, of, 78D. 7D0 
dewripUon of gift ae, effect of, 094. 085 
former power of dUnoaing by will of, 618 , 

gift by roferenoo to limitations of real CHtete, 778 
conferring abaoloto inloreet in, 770 

in lA'tna of ahaoluto interait with further intermita after, 
effect of, 703 

on di^lh willioiit leaving iaann," eonatruction, H37, 838 
to hein* alone, efle^tt of. 758, 751 

namisl )K*rHi»f> and hin children, effn't of, 769 
** the bvir" of n&meil |H?raon, effect of, 791, 752 
" goods" or " goods and ebatt^da," m iiiuludbig, 7'i* 
may be included in term " effocta," 700 
tnnaning of, 711 

CHtf'idf^oriiablc gifts of, effet't of, 709 

rule# applicable to veating nf iiiKoeiae payable uut uf, 810, Hll 
•uceomivo intorcala in, 768, 788 

limitatioxij in tail of, 770 • 

ieiitator*a power of disfie'rtioR of, 617. 516 
validity of fiequmt to airation uf, 644 
wbat ia included in, GOH, .a>8 * 

will of after-ae<|uired, effect of, 617,518 
" poraonal property," metning nf, 71 1 
personal ropreaeoiaiivof. devolution of property on, 583 

* ri|iht gjfa iwyalde at specified lime. 812. 6J3 
*?cating of ftrnperly apfK>mted by will in, H2fi. 821 
" t>QrsonB who thaU die io my lifetime *' peraoaa inolodod in phraae, 081 
" plate," moaniog of, 711 

policy of aaauranoe. diaporiti«'n of, 623 * 

may not be subject to diapoaiUon, 526 
** poBsension/* gift of, with rhattebi, effect of, 774 

pOBaresiun, preaumriioff ariainff from nature of poatponamactacf right of, 799, 
798 ^ B 

" posterity," as word of Umitatioo, 767 

poBtbumoua children. declared intention to provide for, effect of, 646 
postponed legacy, interest on, 614, 815 • 

poBiponemant, gift of interim init^rcat pending, efferg of, 814. SJf 

reznainifig oontingtsit where paynent su^jecl to, 814 
to a life estate, of, effect of*814 * 

* elaaa nniil yoangegt child aMsiiia speciffad sge^ of, effe^ on 
♦ ffestiog,814.’^ . • ♦ • , , 

power of appoiotmont. And eee genssw powers. • 

applieatiun of doetrine of^emption, 60S 
exercise by will, exeootion of. 557 e •* 

gift to child, predaoeaeing ^tJ^or and leamg issue, 
udW general, 012 * * 

narriage as affecting wjj^ in e^asetse of, 508, 561 
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WlUJi-noniinyfd. 

povor AppomtoMiit. property •ubjoci to, bov treated, 619 

when Upiiingf 608 

' attomej, furfestur** clause for aUooation not operative by gift of, 842 
wkktti vill cannot be aleo, 611 

• revogationi when »peoi*t power not exerciMble witliout exercising, 026 
pavers, epplieatioft M doetriiu* of Upao to, 607 ^ 

future, teitstor cantiut create for himst^, 636, 637 
gevorsl, exercise of, 018 
ej>eoial, exeruifw of, 022-^624 
iremiHCi, gift of house sitd, effect of, 702 

rpreecntsthm, right of next, not inoluded in trust of rents end annus! incoiue. 
097 

proeuuptioa against inlcstscy, where eooetructlon doubtful, 003 
forevof, ill ooriAtruing will, 006 
limiu of, in ooii<9tniiiig will. 000, 667 
where one coroktruclkni makes gilt lUcgat, GG6 
wlU ambiguous, 01*6 

prunuIII|jlinns of fact, evidmee U> support and rebut, Old, 630 
printiui form of will, usn «kf. 547 

life mtiuiait. fwiluro <if. ctfeci of. 605, 606 
|iroLNilc« as evidence of words used and diniaoMtioni uiadc, 033 
ooncurrMit wills in difforonteountries, 506 
court no jurisdiction to eorrert, 030 
of, ovidiiiee »u, 032 
* ncoesaarv to UUo of dotiee, 513 
not con elusive of toetator's rigbU, 620 

treatmeot of instruiuoDis as saims or cliffcrofft by, effect of, 784 
use of iorm, 509 

will appointing |wrsonal property imtavailivblc wilbuut, 557, 558 
not Miforvcd until grant of, 623 
pmoerdings, for construction of will, coBUiicncviiiout of, 038 
|iroiiiiHei>ry noUw, as securities for luunoy, 709 
property, as to the double moaning of, 618 
effect of will <m, 512 
oxamjilea as to dceoriptKni of, 686 
gonural deserijitkm of, what it incliidra, G64, 065 
goooric nature of, accuracy of Ui%i*ri|i( ion of, etlrct of, COO, COl 
lucaning of, 711 

. property, naiureof, as subject of will, 517 
prolri’lor of tlie settlement, as to ap|*ointfnunt of, 507 
pii Ulic policy, eonditioD attached Ut gift must not bo ttuitrary Co, 563, 584 
« esampiei of oonditinns contrary to, 685, 586 

gifts held not to bo contrary to, 584 
gift may be invalid ns bems eontrary*to, 538 
iavaiidity of gift U* fuUirw ill^itimate ohikirwi on ground of, 542 
naUirs of oouditions cuiitr^y to, 08b * 

punotuation marks, nut material, 652 
puroUase, usiie at a word ii|. 752,753 

purciias»^. title not forced on, ui csss uf daublful coostruciioo, 632 

purpose, expression of testators, rJTt'ct ul, 777, 778 

i^uautity of iutcrust, al»solute gift followed by gift ov«r, offi'ct of, 771, 772 

DO preeumptiou as to, 7H2 
, »aot out down where gift clear, 762, 763 

where rights given art personal to donee and not of 
dispiMition, 773 

words roferring W rights of disposition may define, 770 
ficari-inheritable gift, penuaal eatV^ oi, effect of, 768, 769 
'* retdy money,*’ conatnictioo of twro, 706 
' meaning nf, 708 ^ 

real estate, abnenf^ cd, at dat^of will, effect of. 713 

appoiiiUueQt ol^reaidoarv legatee may pass tbs renidnc of, 712 
b^iuwl toay oan3*,*609 , 

dev^ of. effect of, 703 * 

ovei on death with ehildr«n. how con^ued. 63tl. 840 
to person ^'.aod liis children,' affect of. 787. 788 

ueue,'* effecl of, 762, 791 

dni'trind as to oonditiooi ia Csmrcm not applies ble Co, 590 
gift for lift with reaaibdtf to obildns, 780 
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r64l ct pfrMimliy hy ttHtnaet to Umiutiont ol, 770 

without HorcW of kinutMion^ offMt of, 775. 776 • 

on daolb ** without laoriu^ imuo," how oonwruod, 657, 656 
to rUa*. timn of aaooi7Alnjn<»iit uf mrmban. 7S6 
Dmitotion (o pcraon ond cbildtvu. irb(*n ohUU tn venih m mirt not 
Uking. 7I*J • 

luaj bo cuiDpcMod in gift of '* tdCi'ln," 700 
meaning of, 711, 716 ' 

nilo aa ui romaimlof* in, 607 
roluk of romaruvUtm appiioahio to, (V»l 
uatator'a power of diapofitioo of, 517,516 
voeting of gift at ■p«ritic ago after mb*rim gill. 607 
Ugocy vbargM on, 661, 662 
wbat ia im'ludoii in. 5(>6 
wlion moiiny iurliulM In d<*iieriptUm of, 704 
will aa affrctiiig, 512 

uf afltfr aei|uimd, eSact of, 517 
rocita), affect m a gift. B63, 064 

rrfirrom^o to. for vsplaiuiiion of a gift, 064 
nUUuniMit aa io advanecni hy. cffrvt i»f, 643. 844 
ro c&uCMtion. (oay nut amount to rrpiihlHMtiuii, 576 
n^fareneo, gift may b« made hy. 70.1 
n^Uiiona, aKcrtaminoul uf claaa nf, 756 

ri'laliotw,'* |M*rwjna to which l*'nu cztonrlM, 757 
n'lniiun^hip, aoMTiptiun bv. uouaf moanin;;. 7.11f. 740 , 

illugitiinal%obiklrT>ii not irx'hiilrfl in <tfarri|>lim by, 75S. 730 
R4aliv(»]i, prv?<uni)>tiot> m favour of, 070. 07J . 

remain<ier, coivitniei ion of in firfanit of uieiuf," intnxluring gift afUw oNtnln I ail 
cfloating a, HUTi, 6U7 
on«ation of futairo rutafe by legal. 5S6 
gift for lifo with limitAiimi loebildnut by way of, 760 
real enlato in, ruin aa to, 807 * 

vuij lM (|iK4t in. may bi'i omo valid hy lapae of prior gifl. * i 
" remaining." gift over to tlioan, how eun*itrund, 72H 

reinarriago, gift during widnwbood with gift ovor on death cmialriu^l a* ul(t ovur 

on. fUH. 605 

over to elavi where life iiiienwL detenninahin on, 7i8 
*' mmol or iawe/* n*fen'nea lo, efftwl of, 754 
rentcljArgei), m aiibjevt of dHjpralion, 5JO 
vrcaiion by will, .'•25 

rml^ and pnditH. gift of, effiV'i of, 776, 77 1 
a^ aabjei't of diapoartion. 521 
pft when* laodv lemHali efFe«:( 500 
unlimiiid gift of, effect of, 007 
rcpoaled vonU, preapniptipn a« io. 4t8l 
repetition, when gift prorouinil to l»% a, 785,166 

llieru U no prcaurfffiUon aa In. 785 
roproaentatirM reay mean ** doarondanta,’* 7(ft. 755 
** rrprawnUlivea." meaning <4. 756, 759 
t**publica(ir>n. oonatructiTC. when occurring, 576 
dehoHirin of. 577 
effort ofw577, 578 
modes of, ,577. 5VI 

rercH'afion <4 inlermediato will by, 570 * 

rcaidencp, abbence oq military service no breach uf condition a^ to, 502 
as to what is a aufficient complfan^'o with eoriditifui M to. 503 
gift of pcmonal right of, effeet Si. 774 • 

when infant doea not bmak condition m4o, 503 • * 

marnod woman cxeubed from comfdiance*wjtb»cotkdiUoii auto, 

residuary boquofl. itKluidon of Upacskbaquoala iiff 517 a » • 

deviae, incltfti«D of Upatvfderliea iR, 516, 0i7 * * 

eslata. gift to number of pcno&s rovoked hy codioJf aa to one, effort of 
r>62, rM * a 

gift, generaj, interests incloded in, 005 

words in the nature of, constructM, 51 
* ^operating as an exercise of Npeclal power, 525 
particular, nature of, 60.1 •* 
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rttidii*i7 gift, tpeeifio or poeuriiary logaoj giron with, effect of, 
twice in eemo will, praerence, 67d 
woffda eoAciont to peee, 712 
** reaiduery logetee," eppornimeut of, 712 
faiidue.'oaouHsion of evidenco to lebut exeootofB* cUaa to, CuO 
ae preaumption afr*in*t iotefticy, 666. 
gift of, effect of. 71 
‘‘"legacy '* out a gift of, 704 

** roapeetivo " p4ren(M, gift to take place on death of, may require a atirpital 
< diatnbution, 7S2. 7 k;( 

• rcitratot of znarriago, condition in genenl or partial, effect of, 066, 6B7 

envenant to uA^t property by will may be bad in, 616 
reatrictioo, donee'ii right of aJieoation on, effect of. 772. 773 
reaoiting triuta, admiMlon of evideooe to rebut, 660 

roTumionary pro|)eAy, dudributioa to olaaa on failing into poaaaaaioo of, 716 
rcTiral by ooticiI, C77 

intontiori inuai be expreased aa to, 675 

luiauko in roferonce in codicil aa affecting, 676, 677 

motiea of, 675 

none of deatroyed will, 677 

reference in CMlicil to will by date aa evidence of. 676 
revDoatioA, absence of power of, aa aneoting teetameoUry nature of document, 640 
aota not reaulting in, 663, 664 
oaimtM reoDcoAd* aa cmienlial to, 5C3, 664 
eanccUins doee not effect, 671 
change of domieil cannot effect, 666 
rndioil, by, effect of, 566 
dependent relative, inatancoa of, 673 

what amounia to, 673 

dentruotion oaiawi reoocandi of doplirate aa eSeoting, 560 
by, 669 

^idence of, by deetrootion, 571 
execution of inatrument of. 668 
expreaa claoae not caaoutial to, 665 
extent of dctnJcUon to work, 570 

" lant and only will ** doea not noccMarily work a eompleto, 666 

ioMt ttubeequeiit will, by. burden of proof aa to, 667 

marriage aa effecting. 662 

may he conditiooel, 672, 573 

mintake, by, ia inoperative, 574,575 

modea of, 664, 665 

pgriia), oaimaa rnocnadt mart govern, 500 
by marriage, 603 
may work a total. 660 ^ 

power of, cannot be revoked, 565 
vubaoquent ineomiiitent wilhaa affectfng, 606, 507 
toatator'a power of, 663 
will alwaya aubjoce to, 516 
• ' or CMicil, by. 665 

revoked will, republioation of. effect of, 578 
right of action, when not aubject of diepoaition, 5Sff 
entry, aa aubject of aUpcMition, 621 

» may devolve on logatoe to aecure |>a.^e&t, 527 
fkimaQ CaiMic, capacity to boo^t under fhU, 538 

me againat porpetoiUea. aa affecting the taking by poreona en rcalre ro mirr. 742 
in Andrews v. ^orfingioa, aa to poatpooed diatribution, 718, 719 

noV ap^M where failure of gift poaaible, 720 
, when applicable, 719 

5Acfflp*a Com, applioatioo to IfmiUtion of remamder to '* Uaiie," 752 

•in beritable pereonalty, 7C9 

. ^ aiaea in whielt hm^ed to limitatioau of pononalty, 769 

SiU^ j. Mrp) appUeadfon %a to *' iaauq."«753, 764 
ttdea of oonvoqionoe, ap^tcalion in aecertaming identity of doneee, 71^^717 

to elaeveeipencrallv. TM. 721 
• fkfU Adriact to the, 721. 722 ' 

aale court, ademption not oaaeed by, whece a 
» canity. And «ee ebuodhen of mfnd. 
pfwumptiba of, 688 
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Miitfftction of ^ft. 601 
MtUfird Ieg4ey, nt«t revivod by oodiot], 6S1 
Sootob euM, M Ruthoritica for jnirpoae of coniiiruof kin» 6Ci 
•oan\ao. Oi to provi»ion« rol&tiog to wiU of. Xtl 
di.ipoaitioR by, 52.^, A36 
iooret trait, ofTeot wbora eriil«ioe provea a. (MO 
** iecuritioi for ooocy/* aproning of, TOO, 710 
aeouritieH." meunmg of, 700. 710 
Bfleotion, dcmor'a rigliti of, 631 

iroparft'ot. offcct <»f, 631,699 
lapM of right of. 699 
ton lie deoey, at oauao of incapacity, 6S4 
eervAnt. gift of a year'a wagea U», effect of, 700, 761 

anniiiiv to, ''aa lung aa abe remaini in eervu'e M u paraun.** rffivt 
of, 760 

'‘acrranU,*' gift to tMtator'i. how aaoartained, 760, 700 

aattled iharea, boqncit by way of, when not aubjcct of Ufiao, CIS 

aettlamcnt on ime, effect of reforenee to, 764 

aovoral aheete, aignature to will on, .650, 651 

acTcranoe, dirrotioii f<»r. gift not made oontingmit by, 810. 820 

** abam." clauM of aocruer dianoaiog of dcceowd donee'a, effoot of, 706, 700 

iharce, bequeatof. what may oe paeaod by, 7 JO 

company, in, right of diapMitiou, may be rfatrH^toJ, 626 
3h«llt^'s Ooae, rule in, application to f«a«t*inherilablo peraonaliy, 760 

remainder Itniiled to JaMiu,'* 752 
aLto the applioation of the, 674 
nilo of law, 026 

caara in which apidied to limitaiiona iif porv^nultj*, 700 
r. Ptrr^, mio in, applioatioti to gilt to *" iaauc,'^ 769,764 
signature, acknowledgment of, 661 

OHNcntial to valid will, 647. 648 

made lor identitiuation purpoaca only, effect of. rdMI • 

or ackn(»vrU'<lgtHl in proecnoe of two witncMca, 669 
may bo by pcrwMi on tcaUt'jr'a bebaU, 64H. 640 
methoda of vaibl, 64H 

not aufficiont when placed in the middle, 540 
' place of, atatutory proviaiona aa to, 640, 660 

when cimntructivoly at end of will, 65U 
will on Hovoral aheeta, 560. 661 
eociety. change of name of, aa afft-ccing gif', 600 

devine nr lioquuat to pcrpotual, uin. Iks void, 646 
siddiem. ae to prvjTiaiona relating to wUla of, 547 
" Non," aa word of limitation and dcecHptioii, 750, 707 
aoundneaa of mind, meaning of, 632 

prcaunsistion aa Us, 639 
ploof of, 593 • 

validity of will depondt upon, 632 
power, eppointment in cxen^Ae'uf, notapreeorved fram lapeo, 020 

direrliofl to pay debta out of fund auhjntt to, how ouiiatnied, 020 
aaaontiala to oxvrciae of, 622 • ^ 

exerciae by will a qoeetion of intenUos, 022 • 

where will prior, 024 

ictontigrf of teata^r to exardee, from wba# inferred, 024 
operation of reoianery gift aa exerciae of, 026 , 

partial exertiae of. effect of, 635 

reference to, e« wifHcient intonUon to execute, 622, 023 

proporty the aibjact of aa an inteaitioo to exeoiitOk 
623,624 ^ , 

Qnivenal gift aa mtentiv to exerciae, 026 ^ * 

when not ezerciaabto without exgrciee of power of fevoc*Uon, (12C 
powm. oo^xiating gonoral and. riercuae ol, 6K. 620 ** 
apeciBc gift, paMna] ei^te of. rula* appbeafa4a, 610, 61 r ^ * * 

whore b^ent to be taken m particular manner, effect of, 778» 770 
perfonnaDceamay be ordered of gift l»y will, CIS 

property. paaeing of, where paK only occfirately deaeribed, 061 • * 

ftUtute-barw deM, will aa acknue lodgment of, 611 * 

Statute ol Frauda, exeoutkio of aJIl of laeda under, 8l9 * « $ 

SUtutfO of Diftrfbution, ooceriainment of cUaajf oextol hki by refaranoe to, 706 
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fltep ehildreo mAj b« *' obildren,*' 745 
dltfpft, Sm per efirpu. 

4 tii7>iU] BurvlTonbip. UiDit«iion over emooDtini; to* 727 
etiick of bueiaeM, eucKoeeive j;ift of, effeol of, 62H, 525 
*'etf>ck/ oomp4nf, moeniitK'd, 710 

•kick. deeoribM bv tMUtur m posieieed or entitled/' effeot of, 604 
in trade, gut of businrae ai«j include, 700 
not vomprebended under tenn ** money/* 70fi 
•trengcr, alterationt by, rule m to reetorAtioo, 561 

compute dcMtniction mn/ be effected by, 570 
eubebiluted gift, Mcertuinroent of cIom of done^ in reepeot of, 734 

takes uffect notwitbitanding death ot legatee in testa toe*s life¬ 
time, IK)0 

legooy, bow taken when following oonditional gilt, 754, 755 
iubstitutional glA. addition of words of limiUUon do not amount to a, 730 

ctoss. to a, how effected, 733,753 
death of member of olaii, on. 731 
djatincisMi between f*r»ginal end, 729, 730 
proMiimptitiM »e to. 785^751 

fiueooHiion, devieo in, when oonetnied as a euoeetsive esUWe tail, 073 

gift to one person on death of eootfaer when treated oe a, 320.630 
euoceiiive donoee, lio talion of chattel to, validity of, 527, 528 

OoneumabUe to, 528 
gifts, oontingenoiee In, 601 
intereele, creation of, 526 

presumption oe to, 766. 787 
sy*prjt cotistnicilou applied to gift of, 787 
^suffer.'* eeae« of forfeiture in which word used oe repreecnthigapaosivaattiludo 
by donee, 341 

sup(TdiiouH attostatioii, efftvl nt, 557 
surj'UiAato. obJectk>n of, when given weight, 060 
iutrouodiiig cirottmitancea, os affecting avose of words. 656 

evidenoe nf, in ooso of o(|iiivi>caUc»n, extent of, 644 
looked at to expUin on ambiguity. 647 

"fiirvWV meanhig of, 724 

Hiirvivor. implied estate of, where gift over on death of survivor o! Ids tenants, 
848 

survivurs. as word of limitation, 731 

ost'orUiniMmt of, at period of diatributwni, 724, 725 
oontiiigiuil gift U>, 726 

evidence <»( intentutu to use term la other than proper senae, 727 
gift to, may vest in sola survivor, 725 
oensos in wnich used. 736 
time of distribution to, 725 
survivurship clause, os a divesting clause, 827, 828 

lapse on death of one joint tenant prevent^ by, 613 
tevbiiical terms, meaning of, how detennined, 657 
words, interpretation v>f, 655 
not matenal, 652 

icnenoy in ooiimofi, gifts coustrued to be taken in, 780 

lapse of share in, 613 

tenant for life, death of prospeotive, in lifetime of tmut4>r. effect of, 612,613 
tenants in comJioo, positiM of sabstituted dc^eea wbae origmal donees take as, 
6. 734 

rights os to disposition. 523 

term of years, after •acquired, os sol^eci of will, 517, 518 
testacy, meaning of, 6(n 
bjatameiit. deflnjtion of. 506, 507 

testamentary doouments, inskummta #bieh have beeo held to be, 546 
e^pmuos. mooning of torn, 658 
^ form, i»ot fbsaritiJ to vdidlty, 545. 546 

guardians', at to a(lpointae«R of. 507 ' ** 
powers, oe to tbs eieroise ot, 507 
testate, aoanmg of. 507 , * ^ 

' •i.oaUtof.'^eeUiowtedgmentoIsffnature by, 551 

OQta of, mqy azensa oon-porfonBODee of eonditioo attached to gift, 501 
not affecting operation of wUi, 604. 605 
attestatm U presses ^fi what omoonts to, 552, 553 
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iioclftTAtiojid ol, ns lo inumtiou. iiiae of. 646 
tloi'.um«tU <if» adisiictod in evkiotK c, <idi 
ovidouoo to habiU of, ndmUsibiUty (»f. 646 
faUuro of giiX bj oot of, OOi 

l4in4lj of, wheo wiU ooutlruod in fitvoMf of, 070, 071 

E ift (0 Utuo of, when not Inf^og, <*10 
u« fos tootito in oi^kiQg will. iKkl 
incap»oiiy of duooo killing, r>3ll, A4U 
kjiowlodgo of. ovKlotioe otiiniMiblv a» Ui, tiiO, <U 1 
muAt be of *>uiid miucl, 53i 
|Miwur of diA|K>4ition of. 617, 616 
ri>;bt to bo cit}>ricioua« UttO 

•iKnuture by |M'n«>n no behnlf of, nay be vabd, r>4K, 540 
tiUo of, A« aifooiing dJKjio«iLir*o. A06 
UM of apt wurda by, efloet of, bf*6 
who U tuo, GOT 

thru livm^V gift to cIms of persona, rfTvot of, 714 
time At wbiob objoctM aarM^rtnincid aeci»niifig to dcitcripUcMia. C61 
ooiiatruetion of wonle of futurity aa to. tisM, OKI 
rofarrod to by will, ounatruotion a« to, OHU 
moimiiig of, ill reapeet of gilt of o|iiiori to ixirchaso. 5.70 
title of honour, ooiiditioii incitingdoiu^ Ui exert inrlueoeo to obtain, ?o(u, •»ao 
tedlatiir*H, as altocling diapoaition. G23 
" bi bo iMsgotlon,*' deacriptioii of ulitldrtai oa, 744 

trnde. avoidaiic*? of oooditioo i»i rcMtraicit of, 66S • 

irador, rapacitv hm dorioo. G4| • 

tfibiialation, of ^ortu^n wiR. court rc<|uin«. tUG 

iruat, croaiiou by conditional gifl, 702, 703 • 

CHt ate, dwaUilion of, 52.7 

fomaleof rcalwNfat^', when aale not. a condition prvioadeot to reeling. MIU, nj 
gdiii, whi'n valid to allraiing wiliioea, Goii 
im|Mi'ilM*ii on diMu-c, tvidoneo aa to. 04H, OlO « 

inteiealM arising bv way of, as aubjeut iif dixiMMitioo, G22 
truBleot, appouktmont of awmianlB or uo^jutora to, olb^ot of, GOO, Mh 
aa to appointment of. 007 
coiiioiii ti> mamagn by, bow gienn, GOO 
iruHta. oQ<‘ct of, failuro iti, wliuro imptNicd on abeotute gift, 074 
ultimate gilt, made on fiuiiiro of precoduig gift, tH)'2 

unambiguous doacription, evidoiioe adfuia^uble whore words not giving an. G30 

may ab>'W that words giro an, 637 * 

unborn person, gift over oti failure of remu ••bit to. wbeu taking oflect, 603. 604 
uncriiairity. examples wboru gift* void for. 637 • 

gift to onn <if a set of prraons. when void for. 060 
peraons hold to take m ordur to avoid holding will void for, 671, 07 

when gift, void fur. 076, U7U 

undertaking, doueo, <g, whOn evidrngo mlrnittod as to, 04H, 
undiacbaiged bankrupt, (Uymvnt otafj|iO(nicd fund where appemtor la an, 621 
undue inlimmcr, setting aaide of gift obtained ^y. G3M 
** unmarried and wilKout isMur,** bow construed, HIM j , 

unmarried, g ft so long as doue^ remaina may ctfia^c a foe aimple, 776 
meaning aa aubject of judicial deterraii>atiou, 6G6 « 

poraons, aa to gift to rlasa of. 716 
unaoundnees of mind, eccentricity not in ilseL/ oviJonoo o4. 666^ 

existence t>r DOQ OxJiieoce ol dduaions aa tri*'* M 

634 

saaile decay as amounting to, 5«74 
usage, wbeo teima explained by, of pereang acting under will, 647 

iestal or, 642 

** use aod eujoyiacDt," gift of cbattela^itb. effvot oa, 774 * 

oecupel ion.V gift of the, effect of, 77}, 774 * a 

** use.** gift of tb<vW|uantity of inii reat ^Icen by, j73»774 . ** 
usual elausea, how cottfi^i^ by tb<^6oi>rt, 667 * ^ 

variation, avideoee not aamitte<l fur porposm of, 636, C36 
veodor'a lien, not within menalng of * aeenrety,** 70U 
** Test." nee of teebnioel word by testator, effo^M, 709, 600 
veotod interest, when subject to oonditcoo aoheequcui. 666 

veittQg, eeoditioo es le etlnlning certain age, when Obt a^endiifon prreedept tp 
eOi, 603 * 
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Toatiog» eonttrucUoo an gencTai m to, 7ta7, 7(i8 

court dooa not rcocJily intcrfon* U> proveoi, 7DC 
* diacrationary tmat an affooiiog. 817 

distinction botvwn paymont oi loncieo and, 810, 811 
failure of |>rpoading gift not a condiuon preoodont to, 802. 603 
gift at apeoiftod age followed by gift over on death, erf, 800 
contingent ujion attaining apccified age. of, 800. 801 
from and after death of life tanant. of, 806 
of real reintu at apaoihe a» with intorm gilt. 808 
over if parent dm '* without leaving caUdreo**' oonetructioii as 
arfivting. 822. 823 
on death. 828. H20 

before, conalruction of. 833, 834 
iv i Kildron after life eatate oo attaining maiority, 832, K33 

with gift over on paront'a death witnout iMuo, 82i>. 821 
claim carrying n)(crest api^ed t« maintenanoe. eOect on, 816, 817 
legacy M a/fccicd by gift of interim maintenance, of, 813, 816 
charged on real evtate, 820. 821 

and iierw«nal eetate ae odxed f imd, 821,823 
not frrovented by gift over. 610. 820 
. order, covenant to make gift by will enforced by, AI5 

poslpfinereont of gift to ulaos until youngoet attnina apeciHod age. elTcot 
on, 813, 814 

pru»iiDi]»(ioo arising from nature of poetponemont of, 798, 709 
ae to, where nature of condition doubtful, 797, 798 
not arising on more direction for aocumuUtion, 812 
where gift on an evont, 812 
real oslato, of gifts of, 807 
suocemivo intcrcata in chattels. A29 

where coAti&gr«cy oquivalvnt lo '* subject to previous intercity," 862 
gift contained wholly m dirertmn to iiay, 810, 8l 1 
wages, gift of one year's, 760, 761 
voluntary acttlomciit, when not ieioaraentary, 346 
votes, AfUitting of iiitervst for purpose of cr«*ation of, invalidity of, 538 
widowhood, gift during, with gift ovnr on death cunstru^ a« gift over on 

femaiTiagis MM, 8U5 
to wife during. elTret of, 761, 762 
wife, ea{Micdy to take under busliand's will, 
wife/* cases in which raistnws demoted by term, 761 
dunes designated by term, 761 
'* wife during widowhood,** gilt to, effect of. 761, 762 
wife's non*veprmte projwrty, aa to dispoaition by husband of, 524 
Wild'* Cose, reeolution in, 7^ 

will, aetii of testator not affrct.ing operation of, OIH, 603 
ambiiUtory nature of, 609, 510 
aa affect!^ property, 512 
authenticity and safe keeping of, 514 ' 

condition forbidding diapiitee ae to, validity of, 630, G3I 
eonditions of effectual gift by, 513 
contents of may be eubjcct m agreement, 514 
deiimtidh erf, 606, 607 
clooumcnia iitcludod io term, 507,508 
essential obarreteristiee of a, 500 

formalitiee of, 546, 546 ' 

eaerciae of special power noo>eaust«at at date of, 024 
gonccal power created after, bow treated, 630 
inferonooe takeo from soope cf» 064 
' made dnring lucid interv^ burden of jtnd aa to, 533 
may be *jon^tionally tastameotaEJ, 611 
* partly teetameo^ry, 510, 611 

neessssfy‘ae»hent*Tatj^ re^airyd by court of eoaeir^^oa, 628, 629 
paper L'entalnfilg *nstrnoti*nM for, tg not teetameotafy, 646, 547 
pervon iftbrwar^ bocoming a Innatie so found. pr^ reqnired, 632 
production' by tonator to witneesos* already prmmptioo, 551 

.562 

pfbperty not the suBjeet of a g^t by, 524 
loeoaoJiatioo Crf paita of, ptmetios of the oonit as to, 664 
revoeable nature el, 510 
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•ill, eigmturo Mscntial to valid, 641* MS 

aounrineM o£ miad caaeniml to validity of, 532 
apMka from date of makiog, 6tt) 

M io davrrii»Uim of doiweii, 714 
death, u to prop^j oumiiriml. tn)l 

oostrvy mtontion not ebown by lue t 
adikUve, b92, m 
toitutor'e eUtotory p<iwor uf iiiepuutioD by, 517, 518 « 

time from vliieh epeeking. Ol^l, 892 
vabdity when io Conn of deed, 844 

when said to be atnbtiUiory, 609 , 

wrung necBwary to ralki, 647 
Willi Act. 1837. geoeml vttvci im paeauig of (woporty, 618 
wilk, eoDourrpnt, probate of, D08 
inconeietent, 677 
mutual, 516 

wine, im'luHMm in household effnole, 711 

viHhoe, when ovidcnct* nut admissible to ebow te«U(or*e verhat, C36 
'* with bmeHt of Murvivofehip/' ae words of liiniUtion. ?8i 
** without ba?ins ehiMrcn.*' gtlt ovor on doeih, ronstruoiion. KlU 

leavihc rbildren." gift over if parent dice, conetruoiion of, 823, 824 
Witoouee, atteeiiiig, ficecription of, 664 

gift to, edtfot of, r>66 

aupvrfluous. edeot of, 557 

ID proseriw of le^dator. wbat will amoont to. 5527663 
incAowtily as donccM, 6^*7 • 

neetrhoi uign m preeouce of caeb otW, 563 

prt'Kciwc of, 561 * 

jir<Mlui*tioii of ligned will by teHtator io, praaumotion arieioi. 

651,552 

iiffoaiurv or aeknnwledgacnt in prwnre of both, 552 
euJiM'ifiiont mnriingu uf ciovisce luoDi of tbe, * of, 557 
wliu may be, 555, 556 
words, adapting faHe to, 037 

It Iterations m, when may bo oiwle, 673, 676 

ep|4icaiion of tjuMUm pe^srie rule to meaning uf, 062. 6R3 

apt, Irgal effect of ueo by ri>.ia((»r. 008, 609 

rsHce in wbrnli nii'ainng dcteniiincd, G6K. tV'tO 

c)<*ar, not eonli' JksI by rubsrtiBeRt ambigiioim worde, 074, 675 

Cini*tmcluHi wlirro amlMgiiooa bi c«<«it4itt, 063, 654 

C'on^niud with reference to ■uhjei i it'iUcr, 0^2 

coiiteat as affecting the constru^on of, 650, 067 ^ 

court no r ght to diHrcgard, 050 
evidence as to, wb6n tl<v*od, 642 

of ortimary xuratnnff of. 634. 63.7 
eiamplca wbe^ cotift alier> ur siip|4i«*«, 076 

h^ld to rctaiII•their ordioatyaigniricaiiim, 662 
further evidence aa to meaning bf. whe^ adQiieMl'k, 636. 03^ 
futurity, of, oonatruriion nf, fvki, 6H1 • , 

insenaiblc, avidroce a>lrni>wui>1r in oaao of, 639 • . 

lueaniog an frr«|qently the eiibjert of juill< isl decision, 6^ 659, 664 
taken from ueo in Bill riaolf, 05.'* 
no depenure from aoniw of, to cicapn iflrffality, 607, 00^ 
of limitation, conetructidh of gifts with, 764 

variona wonU capable uf being, 766, 767 
wbat are, 704 

ordinary meaning not ni'crManly t^e otymntogioal mf^ning, 658 

<4, how dal«*rmin«d, 657 

rejectioo of. rales Uj be reeani<^ ia respect«», 600 
repeatod, preettmptioD at to. 681 ^ 

ttuial Hniiaito be given to. 635 , • • 

when evidence adniiM'ih1%fo eonitvuing. 639 * 
usual MoeeVdbered to. 656 
writ de ntionahili p*|f(e boMmeirfonner u«a c4, 619 
writing, metbodi of, admitted to prnbale, 547 * 

neeeeeary to valid will. 517 
year*i wegca. gift to MWaata of a, effect uf. 70 
yoanger ** clhldrefi, maaning of, 749 
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akj> laboxjb. 

AdforfciMMiont cpf rap)Uik>M rrUlmg (o wrvftoU* r^giatrici, 881 

agnncy. nature of ctmtract erf, 8t^ 

ai^ntf gmieraf, aulhuHty to ploilK^ credit* 863 

ap|io«1, n'fuaal ol liceaon to eviployraeni agency in Metropolis, 881, 882 
iMjgnmcpt of claim for remunitration, ngfale on. H<8 
•nawiatioas, unincorporated, di>abiliU«a in reapect of conCnet, 865, SCO 
* bankrupt, rights in respect of contract for vorx and labour, 864 
barriater. rw ixnpUed agmenent to pay for sorvioea of, 868 
Board ol Trade, control of pant diatnet boards b^. 876« 877 
, power til bnns tradc’^ within iunsdietion of trade boards, 878 

, i*KUbliab labiiur cscnanKca, 878 

make regulation* as to Uhour exchanges, 878, 879 
hiiibling contract, a contract for work aud labour. 801 

biininoM, decuawHi person, of. liability of perauoal roprosontalieea oarr^'jng on, 

864. 885 

bye laws, regulation of Mrraula' registries by, p«>wcr, 880 
cjire and akill, duly of professional inaa to use, 872. 873 
lialNliiy on failure to exerru«. 873 
CiintraJ (Uni'iiiplowed 1 Body. Metropolis. tlMliea of. 883 
Hiairrrinri of joint diatnet lH>ar«l*, a|i|K>iniotent aed |H»weiA of, 876, 877 
I'ballcl, lien of pepKta doiii^ wurk u{Mn, 872 

making and delivering, nature of contract for* 861 
coal mine, imniiuum rule of wagos iiayablc to pervona employed in. 874, 875 
ronipU'tion. time of. duty o! employee aa to. 872 
(’omuuatiofifrs of IhiUic Work*, hahility of. 8it7 
commiUce, mcKa, lor a. liability i>o contra<'r< KOH 

projected railway comiiany. of, liability ftr eontneU. KUO 
voUihteer corps, of. baliility on coutravla. 866 
common mwI. nemaary wberv contract by poU'iradiog cor|wrArif*n KItl, KIm 
coiiRi(lcralf<M», no<‘cmary to *up|Mirt contract for work or lebouf, MKI 
contract, aocney. of. nature or. 862 

diM barge ol parties to. by impoasibility of p«»Kennan<'C, 870 
entire work at aperilied aum. fur, rCRiunaratJon, 869. 870 
fraudulent, right of poraon OciH'ii'i'd in n'spcci of. 871 
infant, of. immuiuty fnmi liability. 863 
jiarties to the, respaclive liability. 862. 863 
IMyrnifit of nmiuneratjon in respect of may bo impbisi, 867. 868 
of, nature of. 862 
Mam]>ing of. wbon nci^waary. 867 
when writing neoeaNary to. H66, 8C7 

work and labour, for, ae dlMing1Jl^bed from that erf salu, MGl 
* • rojisideralKm occctuMiy to eu^qiort. 860 

contractu, aa to building and engineering, 860 
lOiiTeyniicer, agreement to pay for sert ires of. may bo implirU, 868 
corporal iims. er^eiiliata to eontmcti* uf noo'trading. 864, 865 
trading. biadiRg nature of cuntracta 6f, N4>B 
eorrcs|K)ndence. when admitted nrudaap^ as eviilrnbc, 867 
ronls, acceptance by aoboitor o^rafaincf io action, rights as to ruing for, 8C8 
counT, fur work, labonr ami niairhab, peraons wbo coay sue on. 86S 
Croaii agents, whm may bo aucil. S66 

non-LaoiMy in respect of eontract, 865 
deputy, rights as to |>erformaiice of etmtract by, 873 
dirKlor Ilf eoi^pan»no implied agreommt to pay forwervioe* of, 868 
dis^^^as commitleaa, duties io reapect of uocirfployed workmen, 879. 860 

formation and dutiea of, 1^ • 
members of. 883 
m<*tro]>oliUii. gid for. 882. hk 3 
, duty of, 883. 844 

DO nower lo contribute towards provision of 
^ work (or unemfrfoyed, 884 
^ rt^uUtions governing. |Kiwer to make, 884 
dlstriol rules,Hpnlicrfticn of, 87% *. * 

nature of, io m4<peet of mini mum rate ^ wages, 875. 876 
variation by lomt district board, 877 • 

sdomaaU^aerrant. nature of Aaini by, not for woik and labour. 862 
* aerranfs* irristrie*. pdjviaions as to regusratioa of, 880. 88i 
• ad^catioo authotitief po9ev to amist aad advise juvemdei uioehoter erf employ* 
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WORK AND LABOt'R--epiaiM(^ 

«l«ctor»l frmnehiap. petaoii witied wilb work not dtprifod ot, 8B4 
«o>»tTmiJoa ol onttafdcrod peraoiui« power*, d83 , 

ooi^ojmeat ^enciasi, licocyOng lo lletropolie, d 8 J, d 68 

iwpjtm, •utkoriuM wlvob me? eet«U]iik 4od motaUtn. AAO 
dut^ ^ Pori (d London Aiithnritj a« tci, <M<0* 
entire coniroct, remuiH'mnici'm rmpeet of, Md, 870 
/oleo utaieiaeiit, olleuee of making (o Ubour excliange ortmiat, tt79 
fraud, rifihCB of pereon indueed io eater into eontnct by, 871 
gratujloui undertaking, bebdjty in rcepeot of. 

not enioraenble, 86 D ' 

illegal work, no rrmunemtkm m rwpeet of. 871 
immoral work, no remaneratioo in ruapeot of, 871 
iopo*wtb;liiy of peHonDaaee. dmebarge of poky to eontmoi by, 870 
infanU, inkmunity from liabiiity in mipc^ of oootracu, (klU 
joint diatriol l>uaVda. conatitulion of. 87 O, 877 

diatrieT* for which osl«blirbed. 870 
duty to make diaVrioi rulea, 875, 878 
Mtabliihmant for porpoao nf eoKhiigcoal minen* iDjr)iiniini 
waicc, 874,878 

iurenili*^. cbo'oe of 001 ploy nicnt bv, powur of lonal edooaiion auibunty an to. 888 
labour bureaux, fK»wer 4 *f motrvpoLiati borougba to eaubliab and nmiutala, 8 Ht» 
exoluuige, debnihon of. 878 

eaibaiigea. auiboniica which may eetabbitb and oaintoin. 8Hb 
eatabliahment of. 878 « 

powvi of Itonrrl of Tiwde to make rc^ntitioni aa to, 878, 879 
regulariaatiiu) of.'aiatmary proTimoiia aa to, 884. 885 
Icgar y. an conaideration fr>r Wijik doae, Hfeot of failure of logaoy, 871 
legal |ier^on«l rrujr4w(jr4tivea. iwnmnal lialMhtj of, H84 
lirf^ncu n^{uirrd l>y employiomt agi*ncy in Melropidia, h 81 
livii. p'«rwMi iloms a’*»r|p( ii|m«u ei»aLi44. (4. 878 
Ua*:J auibiiTity, powera aa to HcrvanW reBi^tnon. 880 
liiMMl <><iromiiieni Ikwird. jioirert m to djatroaa eooimiUerw. 88^ 
fiH‘tffiitvp€rpi applicatjon of maxitu to contract of work or la'« < » Sflli 

802 

louiloM. Sff Metropcdin; a«tM»p<'liton boTuugbi. 

Cuutily Council, power* as lioenairig auihority for employment ageueh s, 
881. 8 K 2 

lunatica, lialiiliry of e«( 4 to of in roepeet of contract, 883 
oiarrieJ women, liabdrty generally in roapect of oonUnot. 884 
DiaMrer of abip. vheti pttmonaUy bablc for e*Nit uf repair*. Wt*i 
materials, aecrdental kwa of, vuen aiipplieri v employer, rigbta, 87k 

claim fur. and work dune, wLew «*i:rumf, 872 ^ 

meaaure of damagee, (or non com plot ion of vurk wirJun iJxne, 872 
medical pnctitionar, agreement to pay foe cemoo of. may be lm|4ied, 808 

•duty^o use oa^ and akill, 872, 873 
mesa comiDittoo, babibty on cootnM;^'. hUI 
UclrojxdiN, etnploynMot agencjoa le# licccuuiis of, 881, 882 
metrujH/litan bon^be, duty of diaimaa coBmitlorw in, 8H3, 884 

eatawiMlioieni and maintenance of jabour bafeank In, 880 
mirumiim rate of wagee, baair of. 878 ^ ^ 

coal mmera to whom applicable. 877 
« duty to pay in eaM of coal miiup, 874. 875 
traooiwe resinot of whieh trade bcartm may bz, 878 
*«nalioo by joint dictriet lK»ard, 877 * 

oegHgenoe. liability fur, anmng from want of itee of eare and akdl, 873 
noft'Completion of work, meaeore of damagea io reapect of, 672, H73 

trading eorporetloo, afizrna of common Ml neeaeaary to conrraet* of, 804, 
865 • I > 

notice by localmotbo^ty ae to reguladuea rnMDg to eervimia' ngiatriee, 881 
aadum paUam, giwtuitow Uftdert^ng la a, 8 w V*** 

Oder, tender for work ^and labour ag aoiranUpg &, ftw ^ 1 

partiicra. ngbt in reepedt of eootrmcta aa between. 8da. 864 * * 
patent agent, duty v> eaa «Me apd akiU, 872. 873 
payment of remunermtka, time wbea due, 870, 871 
penally, eanjing on anlioeond eD|doyiB«at aconcy in Ueiroprdis, 85 
paakmg falaa alatemeBt to la^ur eM&aag^uOicee, 870 
non regiat ration ci aerrante* rogpeteiaa, for. 88 i 
peraoniS repreeaniatirea. per«or>al liability of, 884 « 

' { T1 ) • 



IVDEX. 


WORK AKD LABOinU-«oiaiPi«ui. 

pemoR^l KOrrieM^ Implied condition of emplorment of, 87i 

• no «irTiT4l of Uebility on aeeth of ponon eontreotini* for, 874 

■IHscjfic performenco not ordered of egreenent lor. 874 
Port of London Autboritj» datiee e« to oreploeroent of wo^nen. 8^^ 

* in r<'4pcct of emplorment rogitter*. 880 

• P<»«tmMtar'Genore), linbiliiy of, 805 * 

profoMsoofl men, duty to use ee^) end ekill, 878. 878 

•ervjcoe, contmet to t>ey lor, mey be implied, 8C8 

S ifomiite to |my, mey bo praeonied. K4M 
ubiio oAieiei, liebility in roepoci of unofBciel oontrecte, SiiCt 
' no impliod to pey for eerricoe of. HGS 

9 tfoelnm mcrwif, lUbtUly of pi^reon euing on, H70 

when ram un* ret ion to l?o peid on e. Stfd. 67U 
riigiHlretion of domootir Rvrvente* rajpAtnee, H80. K8t 
roguletioni In rmpoct uf lebour exchiengee, H78. 879 

pf>w6r to make en to dietreu commitiore, 684 
reinimoretion, eMiignmcnt of oleim for, righui on. HT2 

rontre(;t for entire work, for, when fMxyebh'. 8C9. 870 
Miipib'd egrramorit for, wh*'r«> pbikntiiT i’<»m|>ellod to do what di'b'ct* 
deni logelly bound to do. tk)H 
legery, by, etfrat where feUing. 871 
no rUim for. in reepret of roluntery work, 808. 808 
none iu rrwpcot of unlewfiil work. H7) 

• peymerit of, niny be impli<*d. 807. 808 

time when due. 87U, H7| 
wlien |Mbye1))o on e ^aeNm mfruH, 8C9 
tele of goo(bi, dietuiotion between rontrecte for work end UUmr und. 801 
ioal (weirriUiil U'l contreiA with urlien authority. Ml? 

nfHN’M'mrv tf* ctmtrai'te uf non*tniding oorporatione, 804. 805 
Heorc'tarv fur War. liability of, 805 

eumuite^ rogii^lrioH, byi*'lowe reguleting, power of luce I autboritice ae to. 880, 881 

inapeutinn of. powers, 881 

ponaltice fontion*regiMtretion of. 8H1 
regMlrmtian of. |norieion fur, 880, 8il 
•erviee. when eouirnct ontMif, 802 
ahipmaetor. Aulhurity to pU'tigo owncr'e ortdit. 8ii5 
•kill end cere, duty of prufr-Hi-innel nuio lo iim*. M72, 673 
liebdity for failure to overoiae, 873 
*aolic)itur, ecuuptenoe of retain<*r In eotinh liy, ngbta m to coet». 8G9 
duty to UKO cere end *»kiJl. 872, 873 

•(kh^iHr purformenoc, nut orderml cd egrci*mrnt for |it'rann*l eervin a. 874 
aCempe. contreota for hire ol labourer ur eriiliCRr reumpt from. 887 

work end lelmnr, on. 867 * 

Ktetute of Freuda. when writing o<*cce8ary to oimtrect with n. 886, 8G7 
eiirreyor. duty to uei? owra end akill, 872,^873 • > 

lender, ea eanounting to offer, 86G , < 

third party. Uebil ty ea Itetween immrdUte employer and. 803 
town dork, work for which noveoutlcd to extre n»tsuoeretJOO. 808 
trade bderda, tredpefor W'hich minimum reto of we^ce mey he bxed by, 878 

deceea^ pepon. of. liebility of poreooal repioeentetiTea cerrying on, 804 
tredesiAttO. impKM werreaty by. 873 
trading Q<irpoiation^ biodi^ eaeot of ountraots of. 865 

underground A>al muter, minimum rate ol we^^ payable to. ecttlrment of, 874, 
876 

undischarged bankrupt, righta in rcepect ol contracts lor work and labour, 884 
unemployed workmen, dutiea of, diatrena oomaiiUcce in resfMH^ of. 679, 8W 

Hetropolia proTieion for oesieting. 882, 883 
ifiiineor^mtod amooiatiodd. oiaabiUtiewin reapect of contract, 805. 866 
vnlavfm wo|k, novemoneratioain napwt ol» 871 
uoatemped doounor.t. m^y be looked at for ooUaterml pdrpeee, 807 
utban eutbontiea, eaeti^tuki rl^te d7. . 

' • aeal eeeential to eontracta of, 667 *• 
valuable conaideletion, neoeeury to enpport contract for^ork or laboMt, 860 
«wlunterj act, liabditvof peaiOD undertaking, 860, 861 
' •” work, no eleim tor lemwneration in rcepeot of. 866. 606 

when aprvemeot to pay for, implied, 668. 660 , 

'TolUnteer eorpe committee, UabiUty on coaUact, 86€ 
wagea, beaia of minimum retell, 676 
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dutj to pftj mifkiaiiffl n>if> in of ooat mtam. 874> 875 

ifif&lklity of ft^reei&cti^ for. wbeti c<»atrftTCDing prorUiani rvUliMg to ooal 
iDin««> 975 

warranty of fitne«», work done* of. far pwrticiitar uao or purpoMi 873 
wurkiA4n, impUHl womutty by, 873. * 

moaning of» %a ci«l*mmor» 874 
vritiiig, wken nocouary tv contract, 868.867 

NaTioKAi« Health 1ic9i;sasch, 

•bigad, diM)ualiHt>aiiun vl puraoni rraiUoni, 826 

provision m to irauafer nXat of pcvvon going, IKiS 
accouQia, duty of approved aooirtira ao to, 966, iHi7 

mturanco eomiuitUH' to koop, 861 
addilional bcnvfiU, adoir\lairaUc»ii of. nr»g « 

bat of. 824, 825 

aubmiaiiion of aoLenio by approved aooicty for, 
julrianry committee, appoirjittcut of, 833 
alKbalion proocvdipgv, matoruity benefit oot ounaiUrred in, 924 
nge. falne italcmMit aa to. rffoel on rraorvtd value. SHk3 
Mgrtcnltural bolding, exempt lona in rrapeotof omployint'nt on, 1W8, 008 
afiena, tiindlfiuationain cane of. 988, 0 k9 

wbea modlBcatioiia oeaan to apply to. 989 
amaicaraalion, approved acMsietira, of. 942,9^« 960 
a ppHari' oi, w nply of, regiitationa, 90 J. 851 ^ 

api>r<‘ntio«, babibly to bn inaured. W5 

appr<tvt'd aoeiotirn, adminiatrat U>ii of additional Unnofiia by, 058 

amalgamaUoii of, 843, 865. 866 
applie^tiofl cif aor^ilua funda by, 967,9t»B 
4ppn»vo| of, caiiditnmaof. 938. 938 
ereiblmg with nv<TVo value#, 961, 963 
dutka of, 837. 838 
duty aa to iiiviwtaieoU, (NH. 965 
oxtoiiaioii of baieliU by, 93U 

fonnatiem by ficniuna Having Hgbla in auitcrnnanal« : or pro* 
vident finid. 940. 841 

grouped, extent uf ovntrvl of iOMUrauoe cviucnilteiia uvof,871 
gn^uiung of, M70 

braneUca of. 970 

infanU aa mcmbvra of, 040 . 

Miapeeiivn uf aflaira of, pmviaian for, 940 
ItM'ping of aooaunta by, !uty, 

lialulity of mcmbvre U) vt lOpuliutry tevy. 909 ^ 

meiiiung uf mumberahip un applnd to, 842 
m 0 nik>ef of aocirty cannot be member of utbor, 942 
fiDvardo rce(»vvr conponaation in dufault of irmured iioniuij, 

• 028*, 

aubojiWiabcBa aa to a^Mitivual bcmelita, 930 
provUioi) applivalne to,w9are inciudcng man and womuti ream- 
Wra, ^ 

aa to eiiiUng aooitliea diWQ^ 8f becoming, 941 
pemona leaving, 974 
qogUficaiion for munberetip, 842 

regulations aa to ttamiactifroa botifeea Ttkauraoca Conmia- 
^ xionaiH and, 964 r 

gvYcming, provwvna aa to, 939 
reifviaracK# in twpoct of maternity benefit. 058 

• righto a^ liabdiUaa «h to general buainaa". 84l(»942. 

aa to rv>iruiuraAcv972 • « 

rutoa of, duty aa ib, 939, 940 , 

povara aa to, 941^945 

aacurity to be foand by. 939* * ,, 

a8paration of fiioda by. duty of, ifOO. 9C7 • 

•attlaaaaet <4 dlaputaa between, 887,99>e 

* * % biaured poraouH and. 997 

lubaerfption to boaptiala by, 945 ’* 

itma tm joining, pravlaiona, 943. • 

valualta of aaaata of, 867 V 


vola&tavy oootnbntor jokasg, proglHona aa to, 974 
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Ann^, provUiotti aa einplojm«nt in. 970 
ttrr««rw; »li<)varice in reicpoefc ^ unemployed, 037 

* oontribiitionA, os» how oAlcuLnied, 986 

* fDArtiiHl •'omAfi, Qf» duregerdod on buMbend'A dcAih. 

< 976 

npec'ial card for, 918 

notice whore medical In'OcBI euHpended on Account of, 926 
rftniiwion erf, }>rovij»i<in for, 9S5 
A liAt, ApplicAtion to, 906 
' ArtMgiiniriit of benefitA, prohibition of, 931 
benkruptcy, priority of contributloni in. 918 
bonu6t«, nAture of, to which voiitributore entitled, 919. 920 
, not ACAignaNo, 031 

blind pervoriM, esu]iJHi<m ah employed contributore, 9U6 
bfAnebee of Approved eooictieH, |*roiiping of. 970 
cApitAiioh AyKtom, |>Aynirtit of medicAl iTrAOlitioneni with, 947 
riiHUftJ eniploynent, aiodilicAtiun of proviwotiN in renjiect of, 004 

order M U>, provwion«, 904 

Ubour. kmde excluded from eom^Uory ionurAnco, 908 
cortifjcolo, M to danger lo bcAltb from impendiiig levying of dblroAS, 950 
of exemption, pereont antlUod to. 911 

in ehitritAble ioMtitutione, 996 
C4*rti6eVed tcAobcru, proviitionA appUcAblo in, 993 
rhange of addrrwi. ineurrd pcixm, of. proTivitme, 948 

(liannel iHUnde, di«|UAlUioAtlooa of pcreooe temporarily rev^ident in the. 926 
cberitAblo iniititutaon, exemption of inmatee in, Si96 

ioepca'iion of bonoHte on person euleriiig, 905 
chomist. exhibitimi nf notice by, 061 
witlk'lrAwal from list. 951 
civil proemlingA, provlnions n'Uling to, 099 
rhib. pruviHiohs ae to ]icrsons employed by. 908 
rommietioo agent, exemption fp>m eompuleory insurance, 906 
Commlseioijoni. Sre insurance ('ommiMeion«*iw 

oom|icnsfitiuji for injury, |n>w<’r to eociety or rooimittei* to rucuver in default of 

inxurod person, 929 

recovery of aa affcrtiAg right to benefits, 926, 039 
compiilAoriJy jn*<urer| persons, who are. 906^907 
* compulsory levy, enforcement by approved eocietios. 969 
(Hintmoting out. |>ruliibltlon of. 916 
coiitriUilioiui. >Ulocntion of deduc tions to, 915 
" by eeamon, marines, and soldiers, 660 

ralculatioo of armors of. 926 « 

dctloction by and liabdity <kf manager for principsl. 914 
niodilicatiooB where persons reouie; wnges du.iikg sickness, 091, 
992 . 

uiitworkere', payment by unit '* metbod, 915 
pri(»rity la b«nk/aptcy, 918 
rat^; (layable by employed eontributorv* 911. 912 
*ratp^in spooiar cassa, 912 
n'dovrry irgm employed coutributor. 013 

n'gul^tions as to iHiyoeni and ei41c«'tiup of, power to make, 018 
*n*|iartllcnt of, proTiskm as to, 1126 
sanaioria, to, power of uworanee oopunittees aa to. 953 
voluntary, ratca <rf. 916. 917, 1000 
when ceasing to be Dsyable. 913 

• * employer liable lor botb. 014. 916 

^cnveiceoent homea. provtsioo of. 985 

ooutity couftciJ, repayment of ejroeee aip^nditare by local authorities to, 960 

eoort reaiatvar, Qower H to celiLSoate of ruedicaf practitioner In respect of 
• )udfrmentiA'b}or. 966 ^ * • 

Crown, cxein^«tK>n of piveons emtdoyed obdor the, eau^it of. 907 
iosuran^ of persone employed under,the. 907, 993 
, uovudons as to Navy. Army, and R^rve Forei^ of the. 979 

euratae.^poeii Ion of. 906 

edstom as to naymcRt ohfuU wages during eseknea^ provieiuos as t^. 089, 900 
dettuetions, aUorsiiou to eontribulioae. 915 

snployef'a right So maha, 913, 916 
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WORK AND IJ^BOUR— 

Natuival Ukai.tr iHsuftAKi B— conHmttd. 
dvficieuoj. lUbilitj of tfnden^ mombor of opnpovod tociHy m M& 

power of InfliirAiioe Comniwioiieri where eooiety MIa to deel with. AGD 
VAluAtion by ftpproTod aoeiety. on. provUioiiA m to» Mtt* 
drnUl treatment, M An Additional booHU. 025 ^ 

deposit tontributom, detinition ond maiM^ment of, 943, 944 

titioifeoial prosiMofM In reeiteet of fundi reUi Aiff to, 900, 973, 
974 

DepoAii Contributors Fund, sdhkinisimiion of. H91 
disablnniont benefit. 4dniiiu»trAiUm of, 954 

increoKO of. aa itn additional l>onriit. 025 
rate td. 923 
wboft payable, 922 

(Mi«obar|;e, imman, tiinrine or miIdK'r. of. efieni of, 9H2, 993 ' 

'‘duH'Mc or diwiblement.'* mvouing as antitUng pi«r»oii to sFoknem bene lit, 920 

disputes, power of Itiinraneo t^moiiaiiionon to Mettle, 909, 997 

dlHi*o1utian of appitivad aooiety, provUiniu ai to. 940 « 

di«iM)ived societies, power to make refnilaiions as to, 97], 972 

dbtreAM, dnrution of pri >14^1100 froai, 957 

a«HJieal ccriifieatea as protection a^ainMi lovykift 959 
district inrursnet oonimitteos, ap|Hifr»tiiierii of, 9'iA, 930 

areas affet'iod by ap|HHnimeni of. 930, 9.30 
l>oci*tDentary Eridonoo Aot, IKKO, apfdicaUon to liiAuranoo ('•oihmii|ion6r9, 933 , 

rloublo insunsnee, prohibition of, UI2 
** l^rug kXiiMl." }iaymenM made out of. 900, 951, 959 
** dni^ tarilf," ph'fiArulioii id, 900. 901 

driiKN, local coniniitl(«o of porHOiin iiipplyint^, appointmentof, 937 
supply of. it*|C>ifuti<Mis as in, (^>. 9AI 
('inctmcht, protortioi) against, Rkvivi by medical oertiUoato, 954 
eh'iiu'iitary scIiim*] tone hers, esemptjoii from ciirMcnilnory inKurance, ( 
em|klov(*<i conlrihutifr. IvccomuiR voiuniAr> eontribiitor. providoiiM as (*' 917,914 

benelits to wbiuh oxilitied. 919, 920, 1U90, lOl^^ 
claoses of pemona by spoeia) order exempt froj.. .ufinil'iun 
of, 004—910 

perwms ruferred to aa, 900. 903 
rsto of coiitnhiitioni payaMo by, 911,912 
t ri>cctvery of cjininbutionn fruin, 913 
• ft duc^'Q rate of lickniwa benefit for, table, lUOl^ 1002 • 

ritfht of woman to n»stomity bviieljt as an. 923, 024 
ireatmiait of soavasi* marine ur soldier as, 070, 9H0 < 

nben iiabUity to con. j ibuW ceases. 9T3 

emptoyor, liability of fira^, wbero contributcr employed by sc^vcral In one week, 
9j:i 

Ctrl ploy crs. a|ifibcatipn fuf spo^rial order aa to proriiioni applicable to class of 
einp1o3*m||nt in locAlity. 903 

power to amruce fur dutm to bo uiidortakeD by a lel^our exchange, 019 

rate of contribution paid oy. 911b’91.3 

right to deduct rmploveo'a a^re. 9)3 • • 

rights ami UabilitM*! wncre pt^ing full wages dd^in9sk;kncsa,909—992 

rules as to j>aymcnt by, 0)3 

weekly coc^riMtions payable by, 913 ^ 

when liablo for bot^ contributions, 914, 9)5 * • 

K]njdo\en* Uabililv Act. 1$90, righte onder, aa afTectiug rigbta to )>enc^s, 924, 
929 ■ * • 

employments cxcDiptod aa sub^idiaiy by ipecial order, 906* -910 
engraver, nature |d wor4( of aa. 906 * 

cpidetuic, liabUity of fiorar>ns rosponaible in >eapoc4 of. 950. 0-1^ 
evidence, jwwers of Insuraace <^BPp4Miftnefi aa to, 933 « m 

excessire skkDes|, Iftbility of perhocia ieapoib^le lo esAao^An. 956 

w power of Inrurai^wCommieilon^ ir^we u^ 954, 000 , 
c seen (inn, pro Wtiorf against levy ffty of, 96^ ^ 0 \ 

rx»'0ip((id pe^ns. Lenellu la tospeoi of contHbuiioAi paiA ea aoeonnt of, 930, 
93] • • ^ • 

exemption, applicable to women u eolunUry eonlhhuton. 976. 979 » • * 

aa to grouping of amaU aoeieiMa, 971 , 

^Ook*. prrjviMM of, 916 
cards, proviidon of. 916 


cefliOcate. p&notm who may claim, 9)1 
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wonsi AND LABOUR— confiMetf. 

NinoifAL Hbalth Ibbcbavcb—HT onltMcA 

BXBO^ptioa. UftkiiUty of employ or notviUutezkdiflg emptojee'e, 01 
por>toiie catitM to, 007. 006 
ntinovel o|, pciworx of (^mmiiuoftere m to. 910 
exiiimg erranj^mooU, 4» to medicol benefit, epprovei by UummiMionere, 950 
estre eipunditure by iosorerKc ooureiUee, provUion oe to, 950 
fineociel i.rovieJooe, moneyi evetlAblo under, 05H 
finee, provision In niee ol approTod eocioty ma to, 944, 946 
fishing T«Meli, OBemption io rONpeet of ereir ci, 910 
^ foreign ee*BAii, when eiempt, 966, 960 
frioodij eociety, powers in rw|>eot of ineured pemone, 972, 973 

regi»treiv)& uf eppruvrU eoeiciy es, 041 
geme, provfelon ee to person# employed ia e, 9U6 
gfoupirt|( of societiotf. |iroTision for, 069—971 
boepitAls, proriHion fur inmetoe of, 925 

hiiliKriidions to, lirofieUm for, 946 
hoMfdiig. power of loord euthority in reepcct of, 9C6, 956 
buHbencI, duty m to oietemity iM'iictit, 95K 

m«rrjod woB^ao** ntsblii un doelU of, 076 
fnferitt, m niomliers of approved Bovicty, provisions, 040 
infeetlon, peymenU to perwms not elluwed to attend work on sceoimt of, 920 
infirmary medleal sUff. pieilion of. OOU 

iiiquirite, power to bol<i in nwpsi i c*f sufTicienoy of medical iicrvke, 046 

Uko evicionoe on oatli at. IttOO 

insanit*ry oondltions, power of li> 0 il autbfiritT in respect of, 955, 956 
inspeetion. afTaim of approved iii>cirtice, of, iMO 
insiltutiorn*, application of benvtile vficn ponHiiut inmatea of, 927, 926 
dMpialilicrttiun of inniatee of, 927 
lofidranee ComiiU’^Mionerv, appoitiimcnt anti pi»vera of. 9^ 

of adtbHjrv rominitl4>o by. 933 

» dut 3 * aa to funtU arailaUo for invwtnu nt, 903. 904 

paynitnU in reapeet of reserve raUea by. 002. 9b!i 
jiowor in neitio uiaputo<*. IHHI. 097 
m*'>Knition of local rntnlica] cdtrunitteee h^*, 936. 937 
inauraner eommitteer, admihiMration of metlicai bonelit by, 046 

a]i|Hiiiitmontof districi insurance eoinniilteejtby,935.930 
attendance of tortlical oflicera of health atmcctingaof, 934 
ootiatitution of, 933. 934 
duly aa to Hiipply of dniga, 0r<<>, 0.*] 
in respect uf the panel, lit?, 046 
to keep accounts. 901 
expenses of members of, 934, 90) 
t'Xlra uxpenditure by. provlMons aa to. 956 
tinancjal aaaistanee by I'roaaary to. 9‘>0. 960 
jta^'tnenta by Ineuiaiice i*omiriaf(iuurr9 to, OCpO, OOt 
power Co contribiato to aaoatorla, 963 
vnakc rales. 045 
poven of, raenilly. 933, 935 
, vuhacription lo hoepita! by. 945 

insured persKmSvC^assee of. 906 

intcniilltant ethploymerit, modifioaiion of provisions in respect 994 
,v order ae to, prorlsienv regarding, 904 

kiTSstment aeroijnt,*proviuous relating to. 963. 964 
duty of approved societies n« to. 064. 965 
Navy ano Army Inau/anee Fund. of. 964 
Isle of Mya. loss of beoefita for tstn^Tary irsidenco in the 926 

K '. committee of Commimbmefs. eonKtitutioa id, 932 

ur exehange, peoviaion for tha Bnd4Haklng nf employer*! duties by, 919 
lists of medical tu^iUoners. foeV^m^on and compilatki'n of, 940, 047 
membofs dl kpnvofbd sjeietios. d'ltf' aa to, 946. 947 
kwal saithoritjsa pa^ tfme erapbyraenta by, axempt.d. 909 

•power to aiib^ribe, 9C1 

powers in reapes t ci bad botlslng and uufinitary conditio&i, 965, 
•# ,e 950 • 

repaymrat of sBoasa erpenditnTO on benefits by, 900 
A% ^ rommlttecf. exfk^juins of. bow defrayed. 961 
^ T/»cal OoveriiQufnt Board, vowaia as to rational health insuranee. 944 

sAnatoria, 953, 953 
X 

• t 
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WOIIK AND LABOUR— 

NATlCSfAl. HtALTn 

Joed medkd oooiuiUcee, ncogrutioo o<, \KW. {137 

** low «4ge C4rii«'' w)m& ufed» 912 ^ 

under wliooi oontribuior wortu, riehto w*\ lUbOiiion ot» 91 ^ 

QMnimJ UUov. quMLioni 4 a employ me iit Uy »4y of» buv Uoviiiud, 008 

morihc. eee 4t wfiioh proviiuoM opply to* 070 

df^iKtionif from (ifty of, OHO • 

dincfiArgo of, offeofc gf. M2, 083 
tuiieullMCuiie proviiuune relating to, 0S3« 984 
lrr«tm«iit m eDiploycd emiLributor, OHO. 081 
nukrrm^oertiUtftto, reJuooJ fco for. Old 

notice wbertf ni*du‘*l l»onclit auMticndod ou 4oi*(>unt of, 028 
uiorricd vou4ii. itpfdicfttJoii of elAtnlory provliioci* (0« 07G 

ATToere m rrep.*ot of, 07H « 

continued eiDpluyment after morriafte, effect Cpf. 077, 078 

liehiUty M cm|H4iyed conlnbuU>r. 907 

lieymeiit of bfoolit to. m TolunUry contributor, 078 

hgbu vbare baeominq ompinyod eontnbutoi afUir deatb of 

iiiubarxl. 978 

eu0pitnded from ordinary boneOtr, 075, 070 
cuHpendon td bennIiU vbvre iiwiurtd )M^n*on hecocune, 975 
Marrwd Wonii’ii'ii SuepocM' Account, power to raabo good doUoiency in rMnw^t 
M. 070 

luatiTriity bcncAt, acliuimxtmlion of, 057 * 

hunband'x duty an In. 0o8 ■ 

increaSe of. a« an addiUonal licnelii, 025 
not to be laheii into coneidcraUoia in affiliation proboediiiga, 
U24 

printahut agaiiiat im>i|»oiHijon of, 945 
rvUMurmiicn of approval eoriviice Jti rt*«|)eot of. 050 
riglit of vomao ax cm ploy ud coni ri bn lor iu, 023, 02i 
lliu niMhcr'a bon<4d, 057 
when My able, 023 * 

oitHlical attendance, regulailoua naliuig proviaitHi fi»r, 040 

uninnumd pnrM»ne, nf, ]irct\iaioniH 948 
attcridarkt. iifuvwion fur ebangn of, 016 
benefit, adriiniatratiim of. 045, flfO 

^ aiiproval of arrange nn ntt csi^tine prior to eommcnrccnctkt of the 
• Act. fMO, WO • 

ffnanviaJ |>rnvi«Miie in mpr i <4. 050 

nature of, 020 « ^, 

whom income of ioaured peciu n eicoeda tbe limit, 040 
ilet, compilation bf, 047 

officer ^f Jienltb, 4tt«ndancr at inauranoe oommitteo mceiinge, 934 
pracUtiuncre^amffreenti) wifb, proviniona a* to. OfO, 047 

eunditlonii nf «^vira and remun<*ration. duty of Inauraaee 
oommUtce mto, 937^ 

jnquiiT ae to denirability of continuanejon p%nul» powort 
of Comiaiaaionerl to mKI. 048 • 

loeal medical onmmlttAee, 03A, 037^ 


V. 


paod of. proviHnn aa to, Olff 

|Ie<Ueat Reeearcb CoouliJttoc, ajipointment of, 057 , 

medical Mrrice, adequacy of, power of Inauraoco ConmiMionnrt ae to, 948. 940 

inquiry loOo efficiGncy of, P48 y * 

medkiDOS, appointment cd lonal commiUec of persone cupfdying, 937 
aupfdy of, rc^laiioDi, 950. 95S * 

meroantde marine^pplioatloR of provisions tp tb«^ 085 • 

Metropditaa Asylums Board, power sa to provialoo of eanatorii. W2 
Kavy and Army Insaraoee Fond, provr^ons ^doting to. 9ffl, OSir 
emdoymenf in, nature of. 970 ' ^ w 

Kaiio&al Heutb Insumqpe Fund, j^fment oiaoDeyMrf , 
oatb, power of pereon hudinf inquiry to'administer, nittit* 
ootdoof reli^, ntnnf io wluu IwneoU consadeiwd in grantu 
outworker, deftdtion of, 906 
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granting, 088 


outworkeci, eontrfbotione by, provbuoo for detorminatloa of, 015 
• babdiiy ae «m|Hwed contributora. 900 * ^ 

payment o4 ocsinbolioai by tbe anit aetbod. 018 
•peeial cards lor oUmping purposdf in daeO of, 9)6 
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WORK AND LABOUR-<o«lfn«iri. 

Nation At. Hrautk iNnoiuNCKwoAU'iiKed 
|«nAli fom»l40n of the, duty of inauraoce committoo a« to. (Md. Ml 

Iir»cti 1 iit»Q«ft, oommuiiicAtion with, duty of ln*amnce eommittoo m to, 937 
proviMiiin for Jiito of. rotfulatiofia. M9 
|Mir( tinM omployneoU. cioMi of. oxclndoa m cubiidiorr. 908. 909 
|)rnaltic*i oo contr«7oution of proviaion ofAiast levying ol distrw, 958 
-pruTMUKit roUtini; to. 998, 999 
l>rniiona, proviwon for iMvinoiit of. ae additional bcoeflt, 925 

j>union ol uiuouod mimi, •ppouilmoQt of pereon to receive beneflle wbro In Navy 
I or Army, 984,980 

power to appoint pereon to receive benefiia on beball of, 

pbarniaci utkel cotnmdt^'v, dntioe of, 937, 9G0 
priTifi|m| uinjJoyor im diatniguiehod from immediate omployer. 914 
provident funa, foraietion of ep|>rovod eoeiety of peraone having righta in, 040. 
941 

fAllwAy elerke, exemption from compoleory ineurance, 907 
riH^reation, |>rovii»ir>u ae to porMtne ceiidoycd fur |>urT»oae ol. 008 
iKiwer of C^miiiU<«ivntire to appcdnt. U 1 M 
** rvvi«ter.*’ tiete of menihere of ajijirovMl sot'iolire on the. 945 
^•gl]lAt•oni, at to ftiiaucial traneHviiout hotweon approved eocioiiot and Invurence 
l.'onunMonef*. 004 

rodnaiiranco, liability of approved tocit^ticia aa to maternity bonutlt. 058 
ri^btH ol approveiJ tiMieiMM ae to, 972 
ro<Qunc'ratiun, a» to iniaiiing of. 912 

limit of, to entitle perwmv to ereuiption from coni ribulion. 008 
ratee nf rontribntion in tpecial raeee of email, 012 
nmt, mc«IU al certiheatve ae protection againtt recovery by d^lrrae, 058 
ri«'w*en:h. application of sanatoriiirn grant for purpueoe of, 954 
rtfvrKi' fori’t'% provixione appliceble to, 984 

valu<, oaiiccIlAlion on IaIao atatenicnt aa to age, 903 
rt'gnlaliona aa to, powen, 903 
valuea, oreditiiia of appro vtid Hncnnliea vilb, 901, 902 

emil<»yinl oontributor htwomiiig votunCery contributor im alfit^tine. 
903 

payrarnt m rcvpect of, 002, 903 
rfeidoiicr abroad. di''<iuAliliralion on atroniit of. 929 < 

mice of A|i| roved eocietiee, duty to make. 939, 040 

piiwfti aa to. 944. 045 
regiatratinn. 045 

irieuTatioo omnmittoca. |iowere as to, M5 
&*Aminra National Inauranue Society, 988 
aaUry, mtr of, entitling person to exemption from compulsory cnntribulioQi 008 
mnali»rie. cotitrj but Iona by ill^ural>cc eominitteeajo, I'owora, 953 
priiV4«ion of. 9.52. 053 ^ 

tri’.vliDCOt outaiHc, powwe of maurance oocamittooe. 053 
aanntitriiiiu b'nivlit, admUiUtm^ion of, 952 

fioAncial provis^'* a*> !•». 959 
muahing and e&trnt t^t, 024 

so bo me, ij»ak inviRUid detirniv'y »how<k by approved eocioty, 9lt8 

aab«,jM(ion by apptov^ eocicty bavins Mirfdus funds. 9iu. DGO 
friendly Modpiie*) aa to insure* pereuns, 9T2, 973 
ei^tin'ik, Age at which provUione ap]dy to, 979 
« 'dediictioTU from pay of iM) 

dis<JiArpe nf, effect oi, 982, 983 
dsrtbililv as eD)plo>*v'<l C(.intMbtitor6, 90B 
M ' cnnK fUancous prevMoax relaiing to. 9S3. 984 
prwviiiior^dor pereone ceaain^^o be, tkA8 
ngni 9)ijofA Seamon'.^Watmal InMiraoce Soci^ity. 9H8. 087 

oontdbptors, 980. 981 

^amen'e Na^t^nallnastance Society, hcnrlita to wl^n memben entltlMi, 087 
•• riybt to Join, 980, 987 

rights^ member ««• coiyurrcnt member of 
. *• approved society, 988 

, rulea of. 988 

« ce^eenal trades, provision as to pereona oenptoyed in, 995 
aaeurity, approved aoQCty'e il^pty to give. 939 
shipmaster. iiahOlty as em^oyen contributor, 906 
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NaTXONU^ llEAttU IxSrSANOK* 

uckocM twncUt. mlniinktrftUuQ of. iM 

incnAM of, M oddiliorui boiioUl, 025 
natore of, 020, 921 
me of. 02L 922 

reduced rivtvtif, 1001, 1002 

whi'n ftppkii able, U22 , 

ivale «|ipMcoble where perMoiva receive wesen during ^icknoM, EK>I 

whou right Ui. eoneoA, 9tt> 

ru*lum ikB (4) |inyio<'iit e( waj^ch during. elTt^ct <4, OA'i. # 

oxwt*hv, lie^ity of (jemona rapponaildofur. 066. IKiO * 

pi^^er of I rrnumuce Commtf«io&er« i& oaee vf, 964,966 
sotdier, Age at wbk^h provwon* apply to, 979 

dedijcliona from imy of. 9^«0 ^ 

dincharge of. of, iM2. OKI 

lurmlH^r of au approTod aoeiety, 979. 079 
inixeHuhvoue ]>roviiuorw relating u», OKI, WM 
Hpct'iul orcU*i>, Htt to |ier«one engaged in AulmiJiary om pixy men i« 008 
cLunee of emidoymerit in which miwlo, Onn oio 
poirer of Conimimitonen where pereua reoelvee full wagea duriug 
Awknev. 0S9. 99(1 
, n*moval of exemftiona by, 910 
Atnmp dulire, esomntinn from. 001,932 

HiAiikOv. |iaynn*nt of nuntributiona by, pruviaiunf, 91N « 

•ubaUlUry einplcjyment, apccial onler am Ut iN^rwma 4>$iu)|«iyixl in, 008 
«ui>craufiijAUon nllowaneeA, Providian for, m addiinmai brnfpfii, 026 * 

fuiid«, funreal ion of approved WAficty of |Htfwiiin Iwving^ightM in, 
MU. Ml 

power of friendly aorii*ty to aubmit acbemn aa to, 073 
Hurgkal o^xiration. refunal to und(*rgo, Hghta id member of approved aocirty 
944.916 ^ 

aur^rluH fun<bi, appUcatioo Uj ajiprovod aoeH^Uoa, 907 

of provUiona lo grvu|ied aocietiea, 970, 971 
aubiJiifiAioD of vehento by approved wwielifw aa to, 907, (MkH 
lenehem, when oeaaing to bo aiibj<x*i to iiiMiranoo, 9UM. 993 
(rmperary vnemplu.vmrnt, provi«iriMa io reapeet of, 910 
TenitorMl P'»n'o» fwoviHioiia aj<j»li<«l>lo 9H4 

iranafrr. liahiJUy of injured pi>n«on aa to, wberu dHb ieiioy ahown, 908. 900 
yaluri provision aa to peraona going abruad, 005 e 

where mvmbor tranaft mil one aouietv to aTkothor, 906 
Treasury, ap|kumlmctkt fd InMirance <V>mml>i<. •i.nm l>y, 092 ^ 
aVhj:<tunco to inaurarMV ooiumitiee by, 969, 000 
iinin'>urcd pvrivina, treatment of, 948 
unauoiid mind, proviaiVrii where contributor ia of, 916 

e raeaipi of hnne CU by p^ rvon of, when in Nn vy or Army, 984 
vocrinalUm. no f>€ikalty44<k lio in3|K)A^ on refuaal to uudergdTMi 

I di'Hci**nry on. pruriaion a* to. 908 ^ 1 

• dirfi'kAition «if miipliia fundi fu^rl on. 00? ^ ’ ' 

voluntary cuntribiilioiin, rate of, 910, 9lf, HX)0 ' 

contributor, a* n»riolior of approved wiciciy Iwrani. *o an nmnTriv<wt 
t tributor. 917 
boncfit>«io whiefa cutHled. 919. 
rogriitioni tc be fuMiUH by, 91J 
oontribution of, when payable, 918 
employed contributor Deeomiiig a, 91 i, 

effi«*t on value. 

^ ^ • 90.*! . y • 

payment of be,wl]t to married wonmn aalU76 
peraoo referred jo aa, i96 
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